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News

NEWS
Prior authorities for civil
experts – LSC revises
processing system
The Legal Services Commission will
refuse all applications sent to its Cardiff
office for prior authority sought at the
codified rate from 1 October 2012, on the
basis that authority is not required,
unless the number of hours requested is
unusually large. Applications above the
codified rate will still be considered in
the usual way.
Since the Ministry of Justice introduced
codified hourly rates for the payment of
experts in 2011 the LSC has received a
significant increase in the number of
prior authorities from 216 in November
2011 to 2,232 in June 2012.
This increase is the result of the
transitional arrangements where the
Commission introduced 'part grants'
where it was satisfied that the codified
rate was appropriate, even if it did not
agree with the number of hours
requested.
The aim of this arrangement was to
confirm that the codified rate was the
correct one and to reassure the applicant
solicitor what rate would be allowed.
This growth is putting considerable
strain on processing prior authorities
with turnover time now averaging 10
working days for non-urgent cases.
The Commission says that an increasing
proportion of applications are for hourly
rates that are within the codified rates.
70-90% of applications in the main
categories of family experts are now for
experts with hourly rates at the codified
rate or below, that is for psychologists
and psychiatrists.

GENERAL EDITOR
Stephen Wildblood QC
Deputy Editor
Claire Wills-Goldingham QC
Albion Chambers

The LSC has concluded that the 'part
grant' transitional arrangement is no
longer required. Solicitors can obtain
experts at the codified rate and the LSC
will pay those hourly rates.
The LSC has produced a guidance
document to help with completion of
CLS APP 8A which can be accessed here.

LSC issues family guidance for
very high cost cases
The Legal Services Commission has
made changes to the family documents
for very high cost cases.
It has updated the following VHCC
documents:

Analysis
International Children Law
Update: August 2012

21

Children: Private Law
Update (September 2012)

27

Finance and Divorce
September Update

29

Forced Marriage and the
Criminal Law

33

Fact Finding Hearings: Who
Pays?

35

A legal right to gay
marriage?*

39

Can the Court Protect
Vulnerable Adults who have
Capacity?

42

Cases

Ÿ High cost family cases information
pack
Ÿ Single Counsel events pack
Ÿ Single Counsel events case plan
Ÿ Two Counsel events model pack.

Singh v Singh & anor
[2012] EWHC 615 (Ch)

To help with family case plans the LSC
has also produced a 'top tips' document
accessible from this page. This provides
clear guidance on how to complete case
plans and submit evidence.

Independent Trustee
Services Ltd v GP Noble
Trustees Ltd & Another
[2012] EWCA Civ 195

The top tips document covers key aspects
of case planning such as:
Detail and evidence of disbursements
You must ensure you provide sufficient
data. The LSC scrutinises experts' fees
and disbursements so it needs detail, eg:
Ÿ hourly rates,
Ÿ the exact type of work
undertaken,
Ÿ how costs are apportioned.

being

Counsel fees
You must ensure that counsel fees are
estimated as correctly as possible. You
need to make sure that the correct rates
are also claimed for sitting behind
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44

A v A [2012]
Akhtar v Hussain [2012]
EWCA Civ 1170

J (A Child: Disclosure)
[2012] EWCA Civ 1204

45

46

Bristol City Council v A and
A and Others [2012] EWHC
2548 (FAM)
I (A Child) [2012] EWCA Civ
1217

47

H-T (Children) [2012] EWCA
Civ 1215
Derbyshire County Council v
HM and Others [2011]
EWHC 3389 (Fam)

48

D and L (Surrogacy) [2012]
EWHC 2631 (Fam)
Re Z (Adoption: Scottish
Child Placed in England:
Convention Compliance)
[2012] EWHC 2404 (Fam)

49

Family Law Week October 2012 - 2
counsel and that counsel fees are
adequately broken down.

Lord Dyson appointed Master
of the Rolls

legal parentage remains with the birth
family, but with the adopter holding
the primary parental responsibility.

If counsel fees remain within family
The Queen has approved the
graduated fees clearly state this; if not
The applicants had been living together
appointment of The Right Honourable
then clearly state the hourly rate
since 1989. In 2000 Mme Dubois gave
Lord Dyson as Master of the Rolls with
applied by counsel.
birth to a baby girl following an
effect from 1 October.
assisted conception in Belgium using
New events model
an anonymous donor. The couple then
This
appointment
follows
the
Information on the new events model
entered into a civil partnership (PACS)
announcement
of
The
Right
is on the high costs case page on the
in 2002. In 2006 Valerie Gas applied to
Honourable
Lord
Neuberger's
LSC website.
adopt the child in the form of a 'simple
appointment as President of the
adoption' with the birth mother's
Supreme Court.
Details are available by emailing
consent. This would have resulted in
VHCCevents@legalservcies.gsi.gov.uk
the birth mother's parental rights being
The Right Hon Lord Dyson was called
.
diminished. The application for
to the Bar (Middle Temple) in 1968,
adoption was refused on grounds that
and took Silk in 1982. He was
This would help the efficient
an adoption by Mme Gas would have
appointed as a Recorder in 1986 and
management of your cases and is very
legal consequences contrary to the
was made a Bencher in 1990. He was
different from the events model
intention of the applicants and the child
appointed to the High Court (Queen's
currently running for QC cases in the
in reducing the birth mother's own
Bench Division) in 1993 and was
Special Cases Unit.
rights in relation to the child. The
Presiding Judge of the Technology and
applicants argued that this concern
Construction Court from 1998 to 2001.
Improvements
could be met by the adoptive parent
Lord Dyson was appointed to the
If you use the revised documentation
delegating rights back to the birth
Court of Appeal in 2001 and was
and the 'top tips' document it will help
mother, but the decision was upheld on
Deputy Head of Civil Justice from 2003
the LSC to reduce rejects and
appeal. An application was therefore
to 2006. He was appointed a Justice of
negotiation time. This will help the
made to the European Court of Human
the Supreme Court in April 2010. He
processing of your case plan more
Rights.
was knighted in 1993.
efficiently.
The court first considered the position
of the applicants as compared to a
French same sex couple fail married couple when considering
Education of looked after
in ECtHR discrimination
whether there had been discrimination.
children in Wales slowly
In particular the court considered the
claim
on
grounds
of
refused
improving
position in French domestic law which
adoption
enables a married couple to adopt, but
The educational attainment of looked
not an unmarried couple. Since same
In
Gas
and
Dubois
v
France
Application
after children and young people in
sex couples are not permitted to marry
Wales is improving slowly but there no 25951/07 15th March 2012
in France the applicants argued that
are too much variation in attainment, (judgment available in French only),
this amounted to discrimination on
inconsistent support and a lack of the European Court of Human Rights
grounds of sexual orientation. This
has
rejected
the
claim
by
a
French
clearly defined outcomes against
argument was rejected by the ECtHR,
couple
that
French
law,
which
does
not
which progress can be assessed. These
which reiterated the case of Schalk v
are the findings of a report published allow 'simple adoption' by parties to a
civil partnership, has infringed their Kopf in which it was held that the
by the Auditor General for Wales.
decision whether to allow same sex
Article 8 rights.
couples to marry is a matter for
Since 1999, the Welsh Government has
individual member states within their
Valerie
Gas
and
Nathalie
Dubois
introduced a number of policy
margin of appreciation. Further, that
initiatives, guidance and specific grant brought a claim to the European Court
where an alternative to marriage is
funding to support the education of alleging that they had suffered
offered to same sex couples such as the
looked after children and young discrimination because French law
PACS or a civil partnership, the extent
does
not
allow
adoption
of
a
child
by
a
people. Looked after children value
to which that alternative offers the
same
sex
couple
or
by
the
same
sex
education and some overcome
same rights as marriage is also within
upheaval and disruption, do well in partner of a parent. In particular, they
the margin of appreciation. The ECtHR
school and go on to further and higher complained that they had been the
therefore held that the special status
education. However, the Auditor victims of discriminatory treatment
which marriage confers means that the
based
on
their
sexual
orientation
in
a
General says that overall educational
position of the applicants could not
manner
which
breached
their
Article
8
attainment
remains
low.
The
properly be describes as comparable to
attainment of looked after children right to family life.
a married couple.
varies across Wales and is lower on
some measures than elsewhere in the In French law, there are two kinds of
adoption, 'full adoption' and 'simple Secondly, the court considered whether
UK.
adoption'. The former is broadly the applicants were treated any
differently to an opposite-sex couple
To read or download the report, please equivalent to an English adoption, and
is available only to married couples who had entered into a PACS. Since
click here.
and single adopters. The latter is more any couple in a PACS would not be
akin to Special Guardianship where permitted to adopt a child, the court
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concluded that the difference in
treatment which the applicants
complained of was not based on their
sexual orientation, but on their status
as an un-married couple.
It is of note however, that Judge
Villiger gave a dissenting judgement in
which he expressed his concerns that
the decision of the court concentrated
on the interests of the adults, rather
than on the paramount interests of the
child. He grasped that essentially the
problem with French domestic law is
that it fails to offer any mechanism
whereby same sex couples can share
parental responsibility for a child they
are parenting together, whereas a
heterosexual couple who are not both
the genetic parents of the child can
marry and then adopt. Judge Villiers
considered that the best interests of the
child concerned required that they
should have the same security of
framework available to them as a child
living with a heterosexual couple,
namely shared parental responsibility.

New GMC child protection
guidance comes into effect
on 3rd September

The guidance makes clear that if
doctors are treating an adult patient,
they must consider whether the patient
poses a risk to children or young
New guidance from the General people.
Medical Council (GMC) to help doctors
protect children from abuse and Doctors must be able to identify risk
neglect comes into effect on the 3rd factors in a patient's environment that
September.
might raise concerns about abuse or
The guidance – issued to more than
230,000 doctors – has been designed to
give doctors the confidence to act when
they need to and makes clear where
they can turn to for support.

neglect.

They must also listen to parents and
children,
recognise
parents'
understanding of their children and
keep an open mind about the possible
cause of an injury or other sign that
The GMC's guidance, Protecting may indicate abuse or neglect.
Children And Young People: The
Responsibilities Of All Doctors, was The GMC has also produced a short
produced following a two-year guide for parents to help them
working group chaired by Lord Justice understand what they can expect from
Thorpe after hearing evidence from a their doctor when child protection
range of child protection experts.
concerns are raised.

It comes as a survey by website Niall Dickson, Chief Executive of the
Netmums – commissioned by the GMC GMC, said:
– revealed that 94% of parents agreed
Marisa Allman, barrister, Zenith that doctors have a duty to find out if a
"Child protection is a difficult area
child is at risk – even when they are
Chambers
of
practice,
complicated
by
only treating adult patients.
uncertainty
and
often
very
emotionally challenging.
people responded to the survey
Fostering system in crisis, it 1,500
that looked at their experiences of
"Parents and carers need to have
is claimed
when their child was taken ill or
full confidence that if there are any
injured and how they thought doctors
issues raised about the safety of
"Who'd be a foster parent?", an article should act if they suspected abuse or
their child, their doctor will take the
by Julia Llewellyn Smith and neglect.
right course of action.
published in the Daily Telegraph,
paints a picture of a fostering system The survey also found that:
"Part and parcel of this is making
under enormous pressure.
sure that doctors communicate
Ÿ Almost all respondents (99%) said
properly with both parents and
The article describes how there are
that doctors should take steps to
children to convey any concerns
87,000 British children in care today
find out whether a child was at risk
they may have.
with "a new child coming into care
if they thought that parents were
every 22 minutes."
taking illegal drugs or abusing
"Our new guidance will help guide
alcohol. Of these, two thirds (66%)
doctors toward making the correct
Anthony Douglas, Chief Executive of
said doctors should raise child
decisions in this challenging but
CAFCAS, describes a 57% increase in
protection concerns with parents,
essential area of work."
the number of children in care over the
while a similar number (63%) felt
past four years.
further advice should be sought Child Protection Officer for the Royal
from a senior colleague before doing College of Paediatrics and Child
A variety of factors – including greater
so.
readiness to intervene and to do so Ÿ More than 90% said they wanted Health, Dr Amanda Thomas, said:
much earlier by social services, more
their doctor to immediately alert
"When a doctor suspects a child
rigorous scrutiny of prospective foster
them if they were concerned their
may be the subject of abuse, the
parents
and
increased
family
child was at risk of abuse or neglect.
prospect of communicating this to
breakdown caused, or contributed to, Ÿ An overwhelming majority (86%) of
parents can be daunting.
by financial hardship – are all having a
respondents said that doctors
major impact on the fostering
should take action if they suspected
"This new guidance should give
landscape.
their child was being neglected or
thousands
of
doctors
the
abused but had no proof. Of these,
confidence
to
raise
these
concerns
For the full article which offers insights
over half (55%) felt that doctors
and help communicate them in the
from foster parents and fostered
should raise child protection
best possible way to parents."
children, please click here.
concerns with parents and more
than half (55%) felt that doctors Sally Russell, co-founder of Netmums,
should talk to the child.
said:
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mediation
information
and
assessment meeting'. The types of
proceedings that might be specified
in Family Procedure Rules might
include, for example, proceedings
relating to arrangements for a child
or to a financial remedy following
'It is great to see that the GMC is
separation or divorce.
providing guidance on the crucial
Ÿ The replacement of the 'residence
issue of child protection, and that it
order' and the 'contact order" as set
has underlined the importance of
out in section 8 of the Children Act
being open with parents."
1989 by a new form of order – a child
arrangements order – which can
The guidance can be downloaded here.
deal
with
the
arrangements
concerning who a child should live
with, who the child should spend
time with and who the child should
Draft legislation on family
have other types of contact with.
justice published
There will also be consequential and
other related amendments.
The Government has published draft
Ÿ The repeal of section 41 of the
legislation on family justice for preMatrimonial Causes Act 1973 and
legislative scrutiny.
section 63 of the Civil Partnership
2004 to remove the requirement that
The Department for Education and the
the court should consider, in any
Ministry of Justice are planning for
proceedings
for
divorce
(or
these changes to form part of a larger
dissolution in the case of a civil
package of children and families
partnership), nullity or judicial
legislation in the near future.
separation where there are children
of the family, whether it should
The provisions would introduce
exercise any of its powers under the
changes to the operation of the family
Children Act 1989. Any dispute
justice system, as recommended by the
about the arrangements for a child
Family Justice Review and accepted by
resulting from divorce, dissolution
the Government in its response
etc. will in future be dealt with by
published in February 2012. Some of
way of free-standing application to
the changes involve amendments of
the court under the Children Act
primary legislation.
1989.
Ÿ
The
repeal of uncommenced
Private law
provisions
of Part 2 of the Family
The explanatory notes of the draft
Law
Act
1996 which include
legislation state that the changes made
amended
grounds
for divorce and
by the provisions are intended to
provisions to encourage people to
promote the resolution of disputes
consider the use of family mediation
away from court wherever possible, to
to
resolve
disputes
about
ensure that decisions made by the
arrangements
for
their
children
or
family courts about the arrangements
for
finance.
for children following parental divorce
or separation reflect the benefit to the
Public law
child of maintaining the ongoing
The explanatory notes state that the
involvement of both parents in a child's
changes made by the provisions are
life, and to streamline the court process
intended to ensure the more timely
for divorce or dissolution of a civil
progression of care and supervision
partnership. The main changes
proceedings in the interests of children.
introduced by the provisions are:
The intention is to do this by providing
a clear focus on the timetable for such
Ÿ New provision so that prior to
proceedings,
by
ensuring
that
making an application for a court
additional evidence is only requested
order in family proceedings of a
where it is necessary to conclude the
description specified in Family
proceedings justly and by streamlining
Procedure Rules, the person who
processes. The key elements are:
proposes to make the application
must first attend a meeting to
Ÿ Putting in place a maximum 26
receive
information
about
week time limit for the completion
mediation and other means of
of
care
and
supervision
resolving a dispute without going to
proceedings, with the possibility of
court. Such a meeting is referred to
extending the time limit in a
in the provisions as a 'family
"It's not surprising to see that
almost all who responded to the
survey would want their doctor to
talk to them immediately if they
had any such suspicions.
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Ÿ

Ÿ

Ÿ

Ÿ

particular case for up to eight weeks
at a time should that be necessary to
resolve proceedings justly.
Ensuring that decisions regarding
the timetable for the case are child
focused and made with explicit
reference to the child's welfare.
Removing the eight week time limit
on the duration of initial interim
care orders and interim supervision
orders, and the four week time limit
on subsequent orders, and allowing
the court to make interim orders for
the length of time it sees fit,
although not extending beyond the
date when the relevant care or
supervision order proceedings are
disposed of.
Requiring the court to focus, when
considering the care plan, on those
issues which are essential to the
court's decision as to whether an
order should be made, namely the
provisions of the care plan that set
out the long term plan for the
upbringing of the child.
Ensuring that expert evidence in
family proceedings concerning
children is permitted only when
necessary to resolve the case justly,
taking account of factors including
the impact on the welfare of the
child, and whether the information
could be obtained from one of the
parties already involved in the
proceedings.

To read the draft legislation document,
please click here.

CPAG publishes research on
cost of bringing up children
to 18
New research published by Child
Poverty Action Group, and funded by
the Joseph Rowntree Foundation,
details the costs of meeting the
minimum basic needs of a child in 2012.
The research has been released to
coincide with publication of the Child
Support Handbook 2012/13 which is
available from CPAG. The Handbook
contains details of the research
findings.
Key findings from the research:
Ÿ It costs £143,000 in total to bring up
a child to age 18 and meet their
minimum needs, which is around
£150 a week (averaged for a child
across all ages and including
childcare costs and housing).
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Ÿ The basic cost of raising children has
risen faster than inflation (CPI) in
recent years, meaning that with
wages falling behind and benefits
being cut, Britain is moving
backwards for the prosperity of our
children.
Ÿ Childcare can add as much as
£60,000 to the total cost of
childhood. Childcare is one of the
factors most responsible for the
costs of children's needs rising faster
than inflation. The main state
support for childcare costs is
through tax credits and it was cut by
12.5% in April 2011.
Ÿ State support fails to ensure basic
physical needs are met, leaving
many families lacking sufficient
funds for a healthy diet for the
whole family and living in
unhealthy housing conditions with
problems like overcrowding and
damp. The maximum support
available only meets between 73%
and 94% (depending on family
composition) of basic costs for
children.
Ÿ A full-time job on National
Minimum Wage is not enough to
meet minimum costs for children.
For single parent families, NMW
leaves them with 89% of the basic
requirement; and for couple families
it is just 82% of the basic
requirement (this is after benefits
and tax credits have been included).
Ÿ Child Benefit meets only 20% of
childhood costs on average for
couple families and just 18% for
single parent families. Child Benefit
has been frozen since 2010 and will
have lost 10% of its value by 2014.
Since the war, universal support
with the cost of a child, first through
family allowances and then child
benefit, has been our national public
commitment to all children. This
universal arrangement will come to
an end next year.

parents agree their children need to
participate in society.
"One of the key findings from our
research is the changing spending
needs of families. For example, as
the availability of public transport
declines and its cost rises, the
families who take part in the
research say, for the first time, that
a car is now essential. This brings
additional financial burdens to
parents – an issue that JRF
highlighted this summer in our
major Minimum Income Standards
report.
"Speaking directly to groups of
parents for this research, they were
clear that not being able to afford to
take part in school activities, go to
birthday parties or have a modest
annual family holiday will have
serious consequences for the
development of their children.
That's an issue that both policy
makers and politicians need to be
mindful of as we continue to
negotiate hard economic times."

Chris Grayling appointed
Secretary of State for Justice

Helen Grant is a solicitor who practised
in family law. In 1996 she set up Grants
Solicitors, a specialist family law firm,
now employing 15 people, which
operates free outreach and advice
services on issues relating to domestic
violence. She criticised the proposed
cuts to the civil legal aid bill when first
announced in a Green Paper but, after
amendment, voted in favour of the
enabling legislation. For details see The
Guardian website. Ms Grant was first
elected to Parliament at the last
General Election.
Jeremy Wright is a barrister, called to
the Bar in 1996, who specialised in
criminal law, both prosecution and
defence. He was first elected to
Parliament in 2005.

Damian Green, a non-lawyer, is a
former financial journalist who was
Chris Grayling has been appointed the
elected to Parliament in 1997.
Secretary of State for Justice. He was
formerly a Minister of State at the
Department for Work and Pensions.

Mr Grayling, a non-lawyer, has been
MP for Epsom and Ewell since the 2001
General Election. Between 2003 and
2009, he held a number of Shadow
frontbench posts including Shadow
Higher
and
Further
Education
Minister, Shadow Leader of the House,
Shadow Secretary of State for
Transport, Shadow Secretary of State
for Work and Pensions and Shadow
Home Secretary. Following the
formation of the coalition government
Chris Goulden, Head of Team
in May 2010, he was appointed
(Poverty)
at
Joseph
Rowntree
Minister of State, with responsibility
Foundation (JRF), which funded the
for employment, at the Department for
research study said:
Work and Pensions.
"What this research shows, for the
first time, is the cost of giving a
child a minimum acceptable
standard of living, from birth to age
18. Previous studies looking at this
issue have been flawed because
they are based on arbitrary
judgements about what to include
and use figures from what parents
spend on their children, not what

Chris Grayling, the new Secretary of
State for Justice, has been joined by
Helen Grant and Jeremy Wright, each
appointed as Parliamentary Under
Secretary of State, and Damian Green,
appointed as Minister of State (jointly
with the Home Office). Only Lord
McNally, the Minister of State and
Deputy Leader of the House of Lords,
remains.

Full ministerial team at
Ministry of Justice
announced

Domestic violence pilot
starts in Greater Manchester
and Notts

A pilot scheme under which people can
ascertain from police whether their
partner has a history of domestic
violence is being extended today to
Greater
Manchester
and
Nottinghamshire. The pilot has been
running in Wiltshire and Gwent since
mid-July.
The scheme, termed Clare's Law by the
press, follows the campaign launched
by the father of Clare Wood who was
murdered in February 2009 by George
Appleton whom she met through
Facebook. It transpired that, unknown
to her, he had a record of domestic
violence against previous partners.

The Home Office announced the trials
in March. They will run in all four
The ministerial team at the Ministry of
regions until September 2013.
Justice has been almost completely
changed as a result of the Prime
The Home Secretary, Theresa May said
Minister's reshuffle which has now
in October 2011:
been completed.
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"This scheme would be based on
recognised
and
consistent
processes that could enable new
partners of previously violent
suspects to know more about their
partner's history of abuse.
"They could then make informed
choices about how and whether
they
take
that
relationship
forward."

Edward Timpson replaces
Tim Loughton as Children’s
Minister
Edward Timpson has replaced Tim
Loughton as the Children's Minister
within the Department for Education.
Mr Loughton had been in office for two
years and had previously been the
shadow minister for seven years. In
recent months he has been responsible
for the implementation of the
government's proposed legislation on
children and adoption.
Mr Timpson has been MP for Crewe
and Nantwich since the by-election in
May 2008. From 1999 until 2008, he had
practised as a family law barrister,
specialising in children cases.
He sat on the Children Schools and
Families Select Committee and the
Joint Committee on Human Rights. He
has also been Chairman of the All Party
Parliamentary Groups (APPGs) on
Adoption and Fostering, and on
Looked After Children and Care
Leavers, Vice Chairman on the APPG
for Runaway Missing Children and
Vice Chairman of the APPG on
Epilepsy.
As well as an elder sister and brother,
he has two adopted younger brothers.
His parents have also fostered 87
children over the last 30 years.

Nagalro responds to reviews
on contact with children in
care and adoption of siblings
Nagalro has responded to two
government
discussion
papers,
initiated by Martin Narey, seeking
views on important aspects of the care
and adoption systems. The responses
question the need for legislative change
and express concern that draconian
changes are being proposed on what
appears to be sometimes very slight
evidence.
Nagalro
recommends
measures such as better training and

knowledge of the existing law to Ÿ A focus on best practice in placing
improve professional practice and
sibling groups, and how to recruit
provide more high quality support for
and support placement of siblings
adopters.
together wherever possible, so that
all agencies can learn from the
Contact with children in care
success of the best.
One paper is about contact between Ÿ Ensuring practice uses research
children in care or who have been
findings and is evidence-based.
adopted and their birth parents. It sets Ÿ Providing high quality adoption
out the case for changes to the law to
support services, better-resourced
help ensure that contact arrangements
and more readily accessible to
serve the best interests of children.
families wherever they are in the
country.
Nagalro's response is informed by Ÿ Recognition of the importance to
research findings about contact and
children of being brought up
adoption. Its view is that current
together, and the long-term benefits
legislation rightly neither promotes nor
for children.
discourages contact, enabling a caseby-case consideration of what contact Nagalro's full response in respect of
will best meet each child's needs. placement of sibling groups for
Nagalro therefore does not see that adoption can be accessed here.
there is any need to change legislation
in the direction of restricting contact.
Nagalro thinks contact arrangements
should always be purposeful and meet
the needs of the child, though contact
can have a range of valid purposes, eg
to maintain an existing relationship, to
promote identity needs etc. There is, it
says, room for improvement in the area
of professional practice, which requires
greater availability of training and use
of professionals who can exercise their
skilled judgment.

Government’s plans for
shared parenting are
‘seriously flawed’, says Law
Society
The Law Society and The Office of the
Children's Commissioner for England
has each published its response to the
government's consultation on shared
parenting after family breakdown.

The Law Society
The Law Society, whilst welcoming the
government's desire to promote
cooperative parenting, says that the
intention to do so by amending the
Children Act 1989 is seriously flawed.
Ÿ the continuing increase in care The Society does not accept the
proceedings, combined with budget premise that legislation is needed at all.
pressures on local authorities
Ÿ reduction in quality of work that It says that courts already operate on
Cafcass permits guardians to the basis that the welfare of the child is
undertake under its model of likely to be enhanced by the continued
involvement of both parents, and there
'proportionate' working
Ÿ loss of skilled independent social is no evidence of bias towards either
workers
(ISWs)
from
court fathers or mothers.
proceedings
Ÿ ineffectiveness of the IRO service in The Society expresses concern that
holding local authorities to account. legislation will modify parents'
behaviour in ways which will prove
Although
the
Nagalro's full response in respect of counterproductive.
contact with children in care can be Minister says that the proposal is
categorically not about giving parents
downloaded here.
'equal right to time with their children'
that is not how it has been understood
Placement of siblings for adoption
The second paper is about the or portrayed in the media or by specific
placement of sibling groups for interest groups. It believes that such
adoption. The paper explores the legislation will lead to confusion,
thinking that there may be benefits in creating more litigation.
separating sibling groups more often
and that this may lead to fewer A legislative presumption or starting
point, it says, is very likely to impact on
adoption breakdowns.
the application of the paramountcy
In its response on placement of siblings principle. The intended effect of any of
the proposed legislative changes is to
Nagalro recommends:
ensure that one factor, the parent-child
Both Nagalro's responses point out
there are significant problems in the
child care system affecting decisionmaking about children. These are:
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relationship post-separation, is given
greater prominence by the courts when
they make a welfare assessment.
The Society's view is that in attempting
to dispel a 'perception' of bias amongst
fathers by a legislative presumption of
cooperative parenting, the government
risks replacing this expectation with
one of 'equal parenting'.
The Law Society's response can be read
in full here.

- the quality and availability of
assessments which enable a full
consideration of risk to children to
be undertaken when decisions are
being made by the court;
- the kind of advice and support
which could be made available to
help separated parents to make the
best arrangements for their
children;
- the extent, quality and impact on
children of supervised contact;
- and the availability to children of
legal recourse.

The Centre for Social Justice responded
to the report by saying that United
Kingdom requires a radical change in
the approach to fighting child poverty.
It Shouldn't Happen Here claims that
one in eight of the poorest children in
the UK go without at least one hot meal
a day, and one in ten of the UK's
poorest parents have cut back on food
for them to make sure their children
have enough to eat.

The Office of the Children's
Commissioner for England
The
Office
of
the
Children's
Commissioner also welcomes the
intention behind the consultation: that
children should continue to benefit
from their parents' involvement in
their lives after separation and divorce.
However, it expresses grave concerns
about the proposal to legislate on this
issue.

In a snapshot of family life under
The OCC's response can be read in full pressure, the survey finds that children
here.
worry about their family not having
enough money, with more than half of
The Law Society's Gazette reports what those living in poverty saying the lack
it has termed 'the all-round roasting for of cash made their parents unhappy or
family justice reform' expressed by stressed.
members of Parliament, judges and
expert practitioners at a recent seminar. Almost a quarter of the poorest parents
To read that report, pleases click here. say they are arguing more or snap at
their children because of their money
troubles.

The OCC also stresses that nothing
must divert attention from the
paramountcy of the child's welfare
when decisions are made about them
in court.

Judgment published in first
case concerning reporting of
financial remedy
proceedings by media

The response makes the following
points:
Ÿ There is no evidence to support a
change in the law.
Ÿ The current paramountcy principle
ensures that decisions are made
without general presumptions and
which are in the interests of each
individual child.
Ÿ Parental responsibility is now
available to most fathers through a
range of routes. Furthermore even if
a father does not have parental
responsibility, it is expected that he
should be consulted in decisions
concerning his child.
Ÿ The proposals raise the prospect of
an increase in disputes around the
suitability of the father (mainly) to
have substantial contact with the
child, which would divert attention
from the focus on the child's needs.
Ÿ The OCC has concerns about
protection and possible harm to
children as a result of a change in the
legislation.
Ÿ The OCC believes that there are
several related issues which need to
be considered in the context of
enabling children to benefit from
parental involvement and ensuring
that this protects children's safety
and wellbeing, including:

Nearly a fifth of children living in
poverty say they miss out on school
trips because their parents haven't got
the money. 80% of parents admitted
that they were borrowing more money
In July Family Law Week reported for essentials such as food and clothes.
proceedings in which District Judge
Hilary
Bradley
ordered
the Save the Children says that witnessing
anonymisation of the parties and the financial worries of their parents is
restrictions in the reporting of evidence placing an impossible burden on
in financial remedy proceedings before children, when they should be
her despite arguments from the media concentrating on school and their
that there was "serious public interest future careers.
in the issues raised". The judgment in A
v A has now been published on Family The charity is aiming to raise £500,000
Law Week, with a summary by Sally to help fund our work in Britain,
Gore, and can be accessed here.
targeting the poorest children. This is
the first time it has appealed to the UK
The district judge said that the 'balance' public for funds to help children at
fell in favour of 'privacy being home.
maintained' and ruled that details of
the case could not be reported. It had The Centre for Social Justice,
been claimed that publicity about the responding to the report, told The
case would embarrass the husband, Telegraph that one of the first things
damage his career and possibly put his the Government must do is change the
life at risk.
arbitrary definition of poverty.
Christian Guy, the CSJ's Managing
Director, added that the Uk needs to
UK's poorest children bearing look at the root causes of poverty, such
burden of the recession, says as: family breakdown, addiction, poor
educational attainment, debt and
Save the Children
worklessness.
Britain's poorest children are having
their parents go hungry to feed them,
missing regular hot meals, unable to
afford warm coats and new shoes and
suffering enormous emotional strain,
according to a new report by Save the
Children: Child Poverty 2012: It
Shouldn't Happen Here.
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Supervision Pilot shows
positive results for the
Solicitors Regulation
Authority

Law Commission launches
supplemental consultation
on Matrimonial Property,
Needs and Agreements

Results of the Solicitors Regulation
Authority's supervision pilot focusing
on over 100 firms of varying size across
the
country
has
shown
overwhelmingly positive feedback
from the profession, according to a
report just published by the SRA.

Following its 2012 consultation on
marital property agreements ("prenups"), the Law Commission has
opened a supplementary consultation
on needs and non-matrimonial
property. The consultation is open to
specialists and the general public. It
can be accessed here.

The pilot was carried out from January
to September last year with what the
SRA classifies as 'medium to low'
impact firms under the authority's new
outcomes-focused
approach
to
regulation involving a more active
engagement with firms.
The aim was to test, define and develop
the new approach to particular themes
and events using two different
methods - desk-based, and visit-based
supervision - or a combination of the
two. The approach selected depended
on the SRA's assessment of risk the
firm posed, its management of risk, its
size, and its approach to, and history of
compliance.
Within the pilot sample, supervisors
within the SRA's taskforce identified
and categorised six key risk areas
affecting the firms:
Ÿ Operational risks - 46%
Ÿ Instability/financial failure - 25.2%
Ÿ Competency, fitness and propriety 12.4%
Ÿ Fraud/dishonesty affecting - 8.9%
Ÿ External perception - 4.5%
Ÿ Market risks - 3% In the majority of
firms, risk levels were shown to
decrease during the period of the
supervision pilot.

The review is looking at two specific
aspects of the law relating to financial
provision on divorce:
Ÿ to what extent one spouse should be
required to meet the other's financial
needs, and what exactly is meant by
needs; and
Ÿ what happens to property that one
of the partners owned before the
relationship or acquired during the
course of it.
In relation to financial needs, the
consultation seeks to recommend a
fundamental and principled reform of
the law relating to needs. What is
lacking in the law is an objective, to tell
the courts and the parties what is to be
achieved by provision for needs. An
objective would explain what is to be
paid and why. The Supplementary
Consultation Paper discusses what
would be an appropriate objective for
the meeting of needs. The options
discussed in the paper are the
following.

The Supplementary Consultation
Paper asks questions about:
(1) the definition of non-matrimonial
property;
(2) whether there should be a rule that
it is not shared;
(3) whether that rule should be subject
to the further rule that it must be
shared if it is required to meet needs;
and
(4) whether non-matrimonial property
can ever become matrimonial, either by
the passage of time or because it has
been sold and replaced or has
appreciated in value as a result of
investment or management by either
party.
The Commission has produced a brief
video introducing the project, a short
podcast and three separate summaries:
a shorter executive summary, a
comprehensive summary, and a more
technical summary for lawyers.
The Commission is very keen to hear
from as many consultees as possible.
For more information about the
Matrimonial Property, Needs and
Agreements project, please click here.

Weaknesses in advocacy
services for children in care
highlighted

Stronger statutory guidance is needed
to make sure that every child in the
care system has access to vital
(1) Compensation for needs generated independent advocacy, reveals a new
report by The Children's Society.
by the relationship.
(2) Support to enable a transition to
The value of independent advocacy for
independence.
(3) Support for a limited time so as to looked after children and young
people finds that at the moment,
create incentives for independence.
children and young people in care are
The Supplementary Consultation experiencing inconsistency across
Paper goes on to ask whether financial England in getting advocacy help
support should continue to be which can have a massive impact on
determined by the court, at the judge's their lives.

Meanwhile, The Law Society's Gazette
reports that the SRA is calling on the
government for permission to impose
automatic fines for firms that fail to
comply with regulatory deadlines.
Such a power would require secondary discretion, or whether it should be
legislation.
calculated by reference to a formula, so
substituting greater predictability for
The Gazette reports that hundreds of individualised discretion.
firms are thought to have failed to
submit nominations for compliance The Commission acknowledges that
officers. The deadline was 31 July. The for most couples the only relevant area
new compliance officers are expected of the law on financial orders is the law
to begin their roles on 1 January. The relating to needs. Even if needs are
report can be read here.
met, there is nothing left over to
share.However, for some wealthier
families non-matrimonial property is
important.
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Some of the most vulnerable groups of
children, including disabled and very
young children, too often experience
the greatest difficulties when accessing
advocacy services.
The charity, which runs nine advocacy
services across England, reviewed 142
cases and found that providing
children with this support can lead to
stronger care placements, boost
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educational attainment and have other
Citizenship and Immigration Act
enormous benefits.
The report can be read here and the
2009, and its accompanying
executive summary here.
guidance, proving effective in
The report looks in detail at the
ensuring that in practice public
availability and impact of independent
bodies have regard to the need to
advocacy on the lives of children and Care applications in April to
safeguard and promote the welfare
young people and evaluates its cost
of children?
August reach unprecedented
effectiveness. It reveals the short-term
Ÿ Should
one
department
in
cost of investing in this area – on levels
Government
have
overall
average £31 an hour – often leads to
responsibility for unaccompanied
significant longer terms savings to local Care application demand has remained
migrant children and young people
at a very high level. Between April and
authorities and other public bodies.
in order to ensure that their rights
August 2012 Cafcass received a total of
are best promoted and protected? If
The role of an independent advocate is 4,489 applications. This figure is 8.5%
so, which one?
to make sure that children in care have higher when compared to the same Ÿ Are Government departments and
their views heard and acted upon. An period last year. Applications received
their agencies satisfactorily 'joinedadvocate works directly with the child, during all months bar June this
up' in how they protect and support
giving them the opportunity to make financial year have been the highest
unaccompanied migrant children
their opinion known when it comes to ever recorded by Cafcass for these
and young people?
individual months, with the 982 Ÿ Will the proposed reforms to the
decisions about their lives.
applications received in May 2012
Office
of
the
Children's
Commissioner for England benefit
Matthew Reed, Chief Executive of The being the highest ever recorded for a
single month. The comparatively lower
unaccompanied migrant children
Children's Society, said:
demand in June 2012 is believed to be
and young people or is there more
due to the lack of working days
that could be done to ensure that the
'Through our work we know that
available due to the special bank
institutional machinery protects this
when advocacy works well it can
holidays this year.
particular vulnerable group?
have a significant benefit to a
Ÿ Is there sufficient awareness and
child's life, playing a crucial part in
Click here to view the care statistics
relevant training on children's rights
their future success and happiness.
graph.
and the UNCRC for those in
It is a life-changing tool.
government, central and local, and
other bodies, public or otherwise,
'This report shows that statutory
Joint Committee on Human
who deal with separated migrant
obligations on local authorities are
children and young people?
inadequate, resulting in significant
Rights launches inquiry into
Ÿ
How
are unaccompanied migrant
inconsistency in young people's
human rights of
children's best interests being
access to an independent advocate.
unaccompanied migrant
considered
and
upheld
in
We would like to see the national
children
immigration decisions made about
advocacy standards revised and
the leave to remain or enter?
guidance published for local
The Joint Committee on Human Rights Ÿ Is the current decision-making
authorities on how best they can
is launching an inquiry into the human
process on children's asylum claims
support these. It is vital that
rights of unaccompanied migrant
satisfactory and does it represent the
children and young people are
children and young people in the UK,
finding of a 'durable solution' for
informed on their right to advocacy
with a particular focus on those who
each child in the UK, in accordance
when they enter the care system.'
are seeking asylum or have been the
with the recommendations of the
UN Committee on the Rights of the
The Children's Society found that just victims of trafficking.
Child?
under half of cases they assessed
involved children and young people Written evidence is sought by Friday Ÿ Are unaccompanied children able to
access the legal advice and
with special educational needs and/or 26 October. It is expected that public
representation necessary to ensure
a disability. It also found that that hearings will be held in November and
that they are able to have their voice
placement, taking part in their reviews December. The Committee aims to
to
both
Houses,
with
heard in any judicial and
and leaving care were the issues that report
administrative
proceedings
children and young people most recommendations, no later than Easter
affecting them, and that their rights
frequently expressed their need for 2013.
are upheld, in accordance with
support.
The Committee seeks evidence on any
international standards? Should
there be a system of guardians for
The charity conducted a review of aspect of this topic, but in particular in
unaccompanied and separated
services from a practice base, looking at relation to the questions set out below:
migrant children to ensure that their
the services provided and how
interests are represented?
advocacy plays a crucial role in the Ÿ Is the treatment of unaccompanied
migrant children and young people Ÿ Are all unaccompanied migrant
well-being of children and young
in the UK consistent with the UK's
children made aware of the
people, especially those in care who
obligations
under
the
UN
existence of a system for appealing
often have decisions made about their
Convention on the Rights of the
lives without being consulted. It also
against immigration and asylum
Child (UNCRC)?
decisions, and is this appeal system
looks at the financial implications and
satisfactory?
how advocacy now could save local Ÿ To what extent is the statutory duty
in section 55 of the Borders,
authorities money in the long-term.
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Ÿ Is there sufficient support and
advice for unaccompanied migrant
children as they approach eighteen
years of age and beyond into
adulthood?
Ÿ Has the Government conducted an
assessment of the number of young
victims of trafficking in youth or
adult custody, and of the steps being
taken to safeguard them?
Ÿ Are
local
authorities
and
immigration
officials
dealing
satisfactorily with the issue of
children and young people whose
ages have been disputed, and has
the
Government
considered
developing an independent multiagency panel-based approach to
determining age assessments?
Ÿ What assessment has been made of
the impact of funding cuts on care
provision
for
unaccompanied
migrant children and young people,
and what steps have been taken to
ensure that such individuals are
provided with sufficient support
and care?
Ÿ Is
the
relationship
between
immigration legislation and child
welfare legislation compatible with
the UK's international human rights
obligations?
Guidance on the form of submissions is
available here.

Government issues guidance
to help firms counter cyber
threats
The
Department
for
Business,
Innovation & Skills has issued new
guidance to help firms protect
themselves against cyber attacks and
safeguard their data and intellectual
property. GCHQ reports that everyday
thousands
of
organisations
–
reportedly including law firms – have
their IT systems compromised.
However, 80 per cent of known attacks
would be defeated by embedding basic
information security practices.

husbands and 38 per cent of wives said
yes. Yet while women were less likely
than men to have doubts, their doubts
were more meaningful in predicting
trouble after the wedding, the
In the first scientific study to test researchers found.
whether doubts about getting married
are more likely to lead to an unhappy Among women, 19 per cent of those
marriage and divorce, University of who reported pre-wedding doubts
California Los Angeles psychologists were divorced four years later,
report that when women have doubts compared with 8 per cent of those who
before their wedding, their misgivings did not report having doubts. For
are often a warning sign of trouble if husbands, 14 per cent who reported
they go ahead with the marriage.
premarital doubts were divorced four

Pre-wedding uncertainty
predicts higher divorce rates,
says UCLA study

The UCLA study demonstrates that
pre-wedding uncertainty, especially
among women, predicts higher divorce
rates and less marital satisfaction years
later.
"People think everybody has
premarital doubts and you don't
have to worry about them," said
Justin Lavner, a UCLA doctoral
candidate in psychology and lead
author of the study.
"We found they are common but
not benign. Newlywed wives who
had doubts about getting married
before their wedding were twoand-a-half times more likely to
divorce four years later than wives
without these doubts. Among
couples still married after four
years, husbands and wives with
doubts were significantly less
satisfied with their marriage than
those without doubts.
"You know yourself, your partner
and your relationship better than
anybody else does; if you're feeling
nervous about it, pay attention to
that," he added. "It's worth
exploring what you're nervous
about."

The
psychologists
studied
464
newlywed spouses (232 couples) in Los
Angeles within the first few months of
marriage and conducted follow-up
surveys with the couples every six
months for four years. At the time of
BIS has now launched Cyber Security marriage, the average age of the
Guidance
for
Business
which husbands was 27, and the average age
comprises three elements which can be of the wives was 25. The research is
downloaded here.
published in the online version of the
Journal
of
Family
Psychology,
published
by
the
American
Psychological Association, and will
appear in an forthcoming print edition.

years later, compared with 9 per cent
who did not report having doubts.
Doubt proved to be a decisive factor,
regardless of how satisfied the spouses
were with their relationships when
interviewed, whether their parents
were divorced, whether the couple
lived together before the wedding and
how difficult their engagement was.
In 36 per cent of couples, the husband
and wife had no doubts about getting
married. Of those couples, 6 per cent
got divorced within four years. When
only the husband had doubts, 10
percent of the couples got divorced.
When only the wife had doubts, 18 per
cent of couples got divorced. When
both partners had doubts, 20 per cent
of the couples got divorced.
Thomas Bradbury and Benjamin
Karney, both UCLA professors of
psychology, were co-authors of the
study.
The research was federally funded by
the National Institute of Mental Health
(part of the National Institutes of
Health) and the National Science
Foundation, as well as by UCLA's
Academic Senate.

Welsh charity criticises lack
of police support for forced
marriage victims
Charities supporting victims of forced
marriage have criticised police and
local authorities in Wales for not doing
enough to encourage victims to come
forward.

A Freedom of Information request,
submitted by Wales on Sunday, has
established the number of forced
marriage referrals to the police forces
When asked, "Were you ever uncertain in Wales. The request established that
or hesitant about getting married?" at between April 2009 and March 2012
their initial interview, 47 per cent of just one case was referred to North
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Wales Police, two cases had been
referred to Dyfed Powys Police, a few
cases each year had been referred to
Gwent Police, whereas South Wales
Police had received 71 referrals.
Cardiff-based Henna Foundation told
Wales Online 'there is a lack of
confidence in the authorities because
the victims don't know what's going to
happen if they come forward.'
For full details see the report at Wales
Online. For an article on forced
marriage and criminal law, please click
here.

HFEA launches public
consultation on ‘three
parent’ IVF technique
The Human Fertilisation & Embyology
Authority has launched a public
consultation on the ethics of new IVFbased techniques designed to avoid
serious mitochondrial diseases.
Around 1 in 200 children are born each
year with a form of mitochondrial
disease. Some children have mild or no
symptoms but others can be severely
affected and have a shortened life
expectancy. Symptoms include muscle
weakness, intestinal disorders and
heart disease.
New
techniques,
known
as
mitochondria
replacement
(and
labelled by some 'three parent IVF'),
could enable women to avoid passing
these diseases on to their children by
using a donor's mitochondria to create
a healthy embryo, which would then
be used in normal IVF treatment. Any
child born following mitochondria
replacement would share DNA with
three people, albeit a tiny amount with
the donor. These changes would affect
the germ line, meaning the donor's
mitochondrial DNA would be passed
onto future generations.
Mitochondria replacement is currently
lawful in the laboratory, but the
embryos cannot be used in treatment.
The Government has asked the HFEA,
as the expert independent regulator, to
seek public views on whether these
techniques should be made available to
couples at risk of having an affected
child.

"The Government has asked us to
take the public temperature on this
important and emotive issue.
The decision about whether
mitochondria replacement should
be made available to treat patients
is not only an issue of great
importance to families affected by
these terrible diseases, but is also
one of enormous public interest.
We find ourselves in unchartered
territory, balancing the desire to
help families have healthy children
with the possible impact on the
children themselves and wider
society.

The list has been published in
accordance with the Legal Services Act
2007 after extensive consultation, and
having taken account of the practice of
other ombudsman schemes, in order to
promote
consumer
interests,
transparency and to encourage higher
standards within the legal profession.
Chief Legal Ombudsman,
Sampson, said:

Adam

"What we are publishing is factual
data, not opinion, and what we are
trying to do with this policy is give
objective information about the
way the market is operating."

An updated list of ombudsman
decisions will be published every three
months with the next list due to appear
in November. The Legal Ombudsman's
Board will review the list of names to
be published and the application of the
The HFEA has launched an accessible policy on an ongoing basis.
and interactive consultation website,
which explains the science and ethical Chair of the Board, Elizabeth France,
issues in different ways – including said:
videos and downloadable 'discussion
"We hope this information will help
packs'. Anyone will be able to register
manage consumer expectations of
their views online or attend one of two,
what the Legal Ombudsman can
free consultation events in November.
offer and encourage improvement
More information is available on the
in complaint handling by lawyers."
HFEA website.
We will use our considerable
experience
of
explaining
complicated areas of science and
ethics to the public to generate a
rich debate that is open to all."

Legal Ombudsman publishes
decisions online from 17
September

New definition of domestic
violence will include
‘coercive control’

The Legal Ombudsman has published
an online list of ombudsman decisions
regarding complaints about lawyers.
The list includes a section of case
summaries relating to family law here.

The Home Office has announced that it
will extend the definition of domestic
violence so that it will now include
'coercive control' and will encompass
young people under 18.

The list, which will be updated on a
quarterly basis, shows the collated
names of lawyers or law firms involved
in complaints, which have led to a
formal decision by an ombudsman.

A change to the official definition of
domestic
violence
used
across
government will aim to increase
awareness that young people in this
age-group do experience domestic
violence and abuse. This follows on
from the Government's Teenage
Relationship Abuse Campaign and is
backed up by the British Crime Survey
2009/10 which found that 16-19-yearolds were the group most likely to
suffer abuse from a partner.

This quarter the list contains
approximately 920 decisions involving
around 770 firms from England and
Wales.

Information contained in the list
includes the number of ombudsman
decisions regarding each of the firms
featured in the data; the area of law; the
date of the decision; the nature of the
Chair of the HFEA, Professor Lisa remedy awarded, and the reason for
the complaint.
Jardine said:
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The government is also setting up a
new NSPCC young people's panel to
help inform the government's work on
tackling
domestic
violence,
particularly by and against young
people
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that he expected that adopting and
New definition
fostering would become a faster and
The new definition of domestic more efficient process thanks to the
violence and abuse now states:
proposed arrangements for approving
carers.
Any incident or pattern of incidents of
controlling, coercive or threatening The measures aim to allow foster carers
behaviour, violence or abuse between to make everyday decisions about the
those aged 16 or over who are or have children they look after and cut
been intimate partners or family unnecessary bureaucracy in the
members regardless of gender or approval process to encourage more
sexuality. This can encompass but is people to come forward to foster. They
not limited to the following types of also set out to reduce the time it takes
abuse:
to adopt and make the whole process
more user-friendly.
• psychological
• physical
The Government says that by
• sexual
sweeping away bureaucracy those who
• financial
want to adopt and foster will not have
• emotional.
to:
Controlling behaviour is:
a range of acts designed to make a
person subordinate and/or dependent
by isolating them from sources of
support, exploiting their resources and
capacities for personal gain, depriving
them of the means needed for
independence, resistance and escape
and
regulating
their
everyday
behaviour.
Coercive behaviour is:
an act or a pattern of acts of assault,
threats, humiliation and intimidation
or other abuse that is used to harm,
punish, or frighten their victim.
This definition, which is not a legal
definition (but is used by government
departments for the purposes of, for
example, targeting support services),
includes so called 'honour' based
violence, female genital mutilation
(FGM) and forced marriage, and is
clear that victims are not confined to
one gender or ethnic group.
The
new
definition
will
implemented by March 2013.

be

Consultation on adoption and
fostering welcomed by sector
The British Association for Adoption &
Fostering (BAAF) and Fostering
Network
have
welcomed
the
Government's
newly
published
consultation on proposed changes to
adoption and fostering.
The consultation was announced by
the new Children's and Families
Minister, Edward Timpson. He said

Adoption Register no later than
three months after approval
Ÿ making it a legal requirement that
councils ensure that the child details
on the Adoption Register are kept
up to date
Ÿ removing the requirement to
interview personal referees when a
person has been an approved foster
carer in the last year and a reference
is available from their last fostering
service.

The two-stage adopter approval
assessment process means eligibility
checks and initial preparation and
training will be completed within the
first two months. This will be followed
by four months more intensive training
and an assessment of their capacity to
care for children needing adoption. In
Ÿ call social workers every time a addition, the Government is also
child in foster care goes for a haircut, seeking views on reducing the size of
has a sleepover at a friend's house or adoption and fostering panels.
goes on a school trip
Ÿ undergo a criminal records check if After the consultation the changes are
they are previous adopters or foster set to take effect next year.
carers who have already been
approved and who want to adopt The Government has also announced
through the fast track process, £8 million funding this year to help
unless agencies want to undertake adoption services. This will be used to
develop the necessary skills, tools, and
one
Ÿ wait longer than necessary to foster working arrangements to deliver the
or adopt because agencies cannot programme of adoption reform, of
which these measures form a
share records.
significant part.
Instead the Government intends to
introduce measures to encourage David Holmes, Chief Executive of the
councils to do more to enable children British Association for Adoption and
in care to be placed more quickly with Fostering, said:
adoptive or foster families who can
"BAAF welcomes this consultation
meet their needs. These include:
exercise which focuses on getting
the
right
balance
between
Ÿ bringing in a new two-stage
safeguards and speed, between
approval process for adopters, as
necessary checks and unnecessary
well as a new fast track procedure
bureaucracy. We will draw upon
for approved foster carers and
the vast experience across our
previous adopters who wish to
membership in responding to this
adopt
important consultation exercise."
Ÿ taking forward 'fostering for
adoption' – by enabling adopters to
be approved rapidly as temporary Robert Tapsfield, Chief Executive of
foster carers. The Government says the Fostering Network, said:
that his will mean that more
"More than three-quarters of the
children can be placed with their
children in care in England live
potential permanent carers on a
with foster carers, and so ensuring
fostering basis while the council
that the system is working well for
seeks a placement order from the
these children and the families that
courts
look after them is essential.
Ÿ requiring councils to refer looked
after children for whom adoption is
There is a real need to make sure
the plan to the Adoption Register
that foster carers are empowered to
within three months so that they are
take
day-to-day
decisions
matched with adopters as soon as
regarding the children they foster –
possible
currently too many fostered
Ÿ requiring all adoption agencies to
children find themselves missing
refer prospective adopters to the
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out on everyday childhood
experiences. And we know that
improvements must be made to the
process of assessing and approving
foster carers.
The Fostering Network welcomes
the proposals and encourages all
those who share a desire to
improve the current system to
respond to the consultation and
help the Government make
changes that will improve the lives
of children in foster care."
The consultation document can be
accessed here.

Court of Appeal hears further
case involving possible
Vitamin D deficiency
The Telegraph reports proceedings in
the Court of Appeal concerning the
possible oversight of congenital rickets
suffered by a boy who was taken into
care and placed for adoption.
The case follows that of LB of Islington v
Al Alas and Wray [2012] EWHC 865
(Fam).
In this case, the parents were accused
of causing multiple broken bones
suffered by their son. He was taken
into care and was poised to be adopted.
A reappraisal of his medical records
led to a reconsideration of the cause of
the injuries. Michael Shrimpton, for the
family, told the court that there is
evidence that the boy was born with a
Vitamin D deficiency, inherited from
his mother, leading to "soft bones" and
rickets.
Although blood tests for indications of
vitamin deficiency, carried out when
the boy was four weeks old, were
normal, the signs may have been
masked by the milk formula,
containing Vitamin D supplements,
given to him by his mother.
Since the boy's adoption was
imminent, the Court of Appeal ordered
that the parents should obtain a report
from an appropriate expert within 28
days.
To read the report in The Telegraph,
please click here. To read a detailed
summary of the issues in the Al Alas
case and the judgment itself, please
click here.

cohabiting couples compared to
married couples. Of those questioned,
over a quarter (26 per cent) of adults
believe that cohabiting couples have
the same rights as married couples
when it comes to child custody, 22 per
For the first time ever, the percentage cent when it comes to property and 21
of cohabiting couples with children per cent when it comes to finances.
equals that of married couples with
children, according to a new academic Commenting on the findings, Christina
report published to coincide with The Blacklaws, Director of Family Law at
Co-operative's move into family law The Co-operative Legal Services, said:
services.
"This report makes it clear that
The report, which is based on analysis
cohabitation is on the rise.
of data from the Office for National
However, whilst this is now
Statistics and online consumer research
increasingly seen as a socially
involving 2,064 adults, points to a
accepted trend, the law has not kept
significant increase (34 per cent) in the
up and clearly there is confusion
number of cohabiting couples with
about the rights of cohabiting
dependent children in the ten years to
families. Although many people
2011. According to the report, between
still believe they have rights as
2001 and 2011, the total number of
common law spouses, there is no
cohabiting families with dependent
such status in law. As a result, some
children increased by 292,000, whilst
cohabiting families may find
married couples with dependent
themselves facing real difficulties
children fell by 319,000. This, according
should they split up, particularly
to
the
report,
suggests
that
when there are children involved.
increasingly, cohabitation is no longer
seen as a 'trial run' before marriage and
"It is clear that this area of family
children, but as a replacement for
law is in urgent need of an
marriage
for
both
long-term
overhaul.
However,
in
the
relationships and the raising of
meantime, people need to think
children.
carefully about how they protect
themselves and their families –
The research also highlights the extent
preferably by reaching and signing
to which cohabiting couples are seen as
agreements about what would
a
socially
acceptable
family
happen if you did split up. This
environment for children, with over
could save a huge amount of cost
half (52 per cent) of people believing
and heartache if the worst
that marriage is not important
happens."
providing the parents are in a
committed relationship. Only 27 per Other findings include:
cent maintain the more traditional
view that couples should be married Ÿ Almost a third (30 per cent) would
before having children.
cohabit to test the strength of their
relationship before marriage, 21 per
The result of this shift in attitude could
cent would cohabit in order to
account for the fact that in 2011, 38 per
reduce living costs. 20 per cent said
cent of cohabiting couples were parents
they had 'no desire to get married'
– the same percentage as married
but would be prepared to cohabit.
couples with children – and 31 per cent Ÿ The rising prevalence of cohabiting
of live births in 2010 were to women
couples may account for the
cohabiting with but not married to
continuing rise in lone parent
their partner, up from 25 per cent in
families, with number of such
2001.
families increasing by 14 per cent.
Ÿ Whilst the way families are living
However, despite the increasing social
continues to evolve, the research
legitimacy, the report acknowledges
shows
that
families
remain
that cohabiting couple families
extremely important to many of us,
continue to be less stable than married
with, among other things, people
couple families. With a higher
associating their family with
proportion of all family breakdowns
happiness (47 per cent), stability (28
involving young children from
per cent), trust (35 per cent) and love
unmarried parents, the research
(67 per cent).
reveals the potential for future issues
with confusion over the legal rights of

Number
of
cohabitating
couples with dependent
children increases by a third
in last ten years

The analysis, commissioned by The
Co-operative Legal Services, was
conducted by academic experts Dr
Esmée Hanna and Dr David Grainger,
who were both part of the Leeds
University Timescapes longitudinal
study which explored how personal
and family relationships develop and
change over time.

contracts to start from 1 April 2013 and
the volume of welfare benefits work
remaining in scope will be small.

Therefore, the LSC will run a tender for
face-to-face welfare benefits contracts
that will start on 1 October 2013. The
LSC will also adopt an interim
approach to ensure that there is
continued service provision of welfare
Dr
Hanna
and
Dr
Grainger benefits advice from 1 April 2013 until
the start of the new face-to-face welfare
commented:
benefits contracts. The Commission
will provide further updates on its
"Part of the decline in marriage in
approach to delivering welfare benefits
recent years can perhaps be
advice post April 2013 in due course.
explained by the increase in
cohabitation as a family format,
with ever more couples choosing to
live together. And, as the number of
One-third of leaving care
cohabiting couples increases, they
services suffer cuts,
are increasingly seen as a socially
according to NCAS survey
legitimate family environment for
child bearing. As our research
The National Care Advisory Service
showed, attitudes have also
has followed up last year's survey
changed, with only 27% of people
National Leaving Care Benchmarking
believing people should be married
Forum in order to see whether leaving
before having children, whilst over
care services have continued to be
half thought that a committed
affected by financial austerity. The
relationship
was
the
most
report Funding Leaving Care: Making
important thing."
the cut - one year on summarises the
findings of our survey.

Amendment made to LASPO
in relation to welfare
benefits advice

The findings show that older care
leavers are particularly at risk of losing
out and there is clear evidence of
pressure on services to deliver more for
In a Written Ministerial Statement less or equivalent amounts of funding,
published on 18 September, the with increasing demands on leaving
Government announced the legal aid care teams as well as reductions in
position on welfare benefits advice.
complementary services.
The following welfare benefits work Of the 34 managers who responded to
will be covered by legal aid after April the survey, a third (32%) had seen a cut
2013:
in their budget since last year and only
five (15%) saw an increase. Yet, two
Ÿ Appeals to the First-tier Tribunal in thirds of the managers we surveyed
Social Security and Child Support were working with larger cohorts than
for all welfare benefits cases where last year. In addition, three quarters
the Tribunal reviews its own (74%) of managers surveyed reported
decision because there has been an that complementary services were
error in law; and
being cut. Particularly affected were
Ÿ Appeals on a point of law to the careers
support
services
(e.g.
Upper Tribunal and onwards Connexions) and supported housing
appeals on a point of law to the schemes that have played a key role in
Court of Appeal and Supreme Court. enhancing and complementing the
support that is available to care leavers.
All other welfare benefits work, Adult services were also highlighted as
previously delivered under the 2010 a
particular
area
experiencing
Civil Standard Contract, will not be reductions in provision.
covered by legal aid from 1 April 2013.
Linda Briheim-Crookall, Senior policy
Due to the timing of this amendment to manager for NCAS said:
welfare benefits advice, the Legal
Services Commission says that there is
"There are clearly some great
not enough time to run a full tender for
challenges for leaving care services
new face-to-face welfare benefits
going forward and a need to

continue to stress the importance of
the state's role in supporting care
leavers. The state-as-parent has a
unique relationship with looked
after children and care leavers and
should continue to support them in
the transition to adulthood, as any
reasonable
parent
would,
especially as they turn 18 and the
protections associated with being a
looked after child are withdrawn."
NCAS has proposed recommendations
for local authorities, Ofsted, the
Department for Education and other
Government Departments in four key
areas to achieve this:
Ÿ Monitoring support provided by
local authorities
Ÿ Local authority wide support for
care leavers
Ÿ Protecting and enhancing support
from complementary services
Ÿ Listening to young people.

Nearly four out of five people
say children should come
first in divorce, says
Resolution
The overwhelming majority of Britons
believe that putting children's interests
first or avoiding conflict are the most
important factors if going through
divorce, according to a new survey
from Resolution.
78% say that putting children's
interests first would be their most or
second most important consideration
in a divorce, and 53% would prioritise
making the divorce as conflict-free as
possible.
Despite this, over four-fifths of people
(81%) believe that children end up
being the main casualties of divorce,
and 40% believe that divorces can
never be without conflict – a figure that
rises to nearly half (47%) of those who
are currently divorced themselves.
Despite the increasing availability of
non-court alternatives, nearly half
(45%) think that most divorces involve
a visit to court.
In stark contrast to some of the highprofile divorce cases in recent years,
financial factors are not seen as
particularly important, with only 1%
saying that being financially better off
than their partner would be the most
important consideration should they
divorce.

Court of Appeal orders

The survey was conducted to mark
disclosure of secret
Family Dispute Resolution Week,
starting on the 24th September and accuser’s identity in contact
being held to raise awareness of non- proceedings
confrontational methods of resolving
family breakdown, such as mediation, The Court of Appeal has ordered that a
young person who made sexual abuse
collaborative law and arbitration.
allegations against a father of an 8 year
As part of the week, Resolution is old girl, which were considered in
launching a new advice guide, contact proceedings concerning her,
'Separating Together: Your options for must be identified. The judgment in J
separation and divorce,' designed to (A Child: Disclosure) [2012] EWCA Civ
help separating couples understand 1204 can be read here.
and explore non-court based methods
of resolving issues arising on the The child, who is now aged 10 years, is
the daughter of Ms G and Mr J
breakdown of a relationship.
('mother' and 'father'). Her parents
Jo Edwards, Vice Chair of Resolution, married in 2000 but separated in
December 2002, when A was only 6
said:
months old. Following separation, the
father returned to his home country of
"These findings highlight how
Australia, but applied for an order for
people have good intentions to
contact to A in a county court in
prioritise the well-being of children
August 2003. This culminated in an
and to avoid conflict during
order in 2009 providing for A to stay
separation, but this can often be
with her father for two weeks every
derailed by a lack of knowledge of
February from 2010 onwards and for
non-court based options and an
four weeks every summer.
exposure to the adversarial nature
of courts. Something is going very
In March 2010 local authority social
wrong, and often the result is
workers contacted the mother and
emotionally
and
financially
informed her that a young person ('X')
drained parents and deeply
had made serious allegations of sexual
distressed children.
abuse against the father. The mother
was not told any detail of the
"However, there is another way.
allegations and was told that the young
We've launched this guide because
person did not wish her identity to be
we want separating couples to
revealed to any person. The social
know about non-confrontational
workers did, however, tell the mother
alternatives to court. These
that the local authority considered that
methods
can
help
prevent
the allegations were 'credible' and
separation and divorce from being
advised the mother that she should not
needlessly adversarial, and often
allow A to have unsupervised contact
can benefit the whole family
to the father.
through fairer settlements and by
prioritising the interests of children.
The issue of disclosure came before Mr
Justice Peter Jackson for the first
"The courts are already struggling
substantive hearing in 2011. The judge
to cope, and are likely to be even
considered Arts 3, 6 and 8 of the ECHR.
busier when the legal aid cuts take
Peter Jackson J concluded that X's wish
effect next year, with more people
not to speak further about her alleged
trying to navigate the family justice
experience of sexual abuse and the
system on their own as a result. The
risks to her mental and physical health
system is under huge pressure, and
were each aspects of her 'private life'
couples who use alternatives to
within Article 8. Within the Article 3
court are much more likely to
considerations fell not only the
achieve swift, fair outcomes."
protection of vulnerable individuals
such as A and X, in particular from
sexual abuse, but also the protection of
X from inhuman treatment by forcing
her to give evidence about these
matters in the context of her precarious
state of health.
Peter Jackson J dismissed the
application for disclosure of further

information
allegations.

about

X

and

her

In the Court of Appeal, McFarlane LJ,
giving the unanimous judgment of the
court, said:
"[I]n my view an outcome on the
facts of this case whereby the key
material has been read in full by the
judge but is not to be disclosed to
the parties, yet the same judge is
going on to preside over the
welfare determination is an
untenable one in terms of justice
being seen to be done. In failing
both to consider this aspect of the
case and in arriving at that outcome
the judge was plainly wrong.
"In the light of the conclusion that I
have just described, the option of
non-disclosure but the case
remaining with the judge was not
one that was properly open to the
court in this case. I repeat and stress
that this conclusion is specific to the
facts of this case where the PII
material relates entirely to the core
issue in the case. It is not my
intention to lay down a blanket
approach to all cases, which will
fall to be determined by the
application of general principles to
the individual facts that are in play."
He considered the options available to
the court and went on:
"The balance that has to be struck
must accord due respect to X's Art
8 rights on the one hand and the Art
6 and 8 rights of A and her parents,
and the marginal impact of A's Art
3 rights, on the other. In conducting
the balance no one right attracts
automatic precedence over another,
however Art 8 rights are qualified
whereas those under Art 6 are not
qualified. The presence of A's Art 3
rights is to be highlighted; they are
of marginal impact on this issue,
but their presence flags up the
importance of the issue (serious
sexual abuse) to which the
disclosure relates. The evaluation
of necessity and proportionality is
to be conducted on the basis of the
current situation, taking account of
the fact that the state has already
seen fit to breach X's Art 8 rights by
making the disclosure that has
taken place to the mother and the
state has effectively required the
mother
to
commence
these
proceedings with a view to
achieving orders that protect A

from a risk that the local authority
has described as credible. In terms
of A's interests and those of her
parents, the undisclosed material is
absolutely central to the issue of
contact that has been brought
before the court."
He concluded:
"I am clear that the balance of rights
comes down in favour of the
disclosure of X's identity and of the
records of the substance of her
sexual abuse allegations to the
mother, the father and A's
children's guardian."

Supreme Court to hear care
proceedings appeal where
authority relied on findings in
other proceedings

The issue raised by this case, therefore,
was whether such a finding could form
the basis of the threshold criteria being
met. The Circuit Judge held that it
could not. The local authority
appealed. The Court of Appeal
dismissed that appeal.
McFarlane LJ gave the lead judgment
of the Court of Appeal, with which the
Master of the Rolls and the Lord Chief
Justice agreed (the latter giving a
separate judgment), dismissing the
local authority's appeal.

Children adopted from care
numbers rose by 12% in the
last year

"I know from my own family that
parents who adopt and foster bring
stability to young lives. That is why
we are overhauling adoption, but I
know that our reforms will take
time to make a full impact.
"So we are looking at measures to
encourage councils to make use of
adopters in other parts of the
country. We will shorten the
approval process and fast track
those who are already foster carers.
"Taken together I hope these
reforms will, over time, encourage
more people to come forward and
volunteer to adopt children. I want
more young children to have a
settled start in life with a loving
family.

Latest figures released by the
Department for Education show that
"That way, they can make a
there were 67,050 looked after children
profound and lasting impact on
at 31 March 2012, an increase of 2 per
young lives."
The Supreme Court will hear an appeal cent compared to 31 March 2011 and an
in J (Children) [2012] EWCA Civ 380 increase of 13 per cent compared to 31 The British Association for Adoption &
March 2008.
before the end of the year.
Fostering (BAAF) is pleased to see that
the number of children adopted from
The Court of Appeal dismissed an There were 28,220 children who started care in the year April 2011-Mar 2012
appeal by the local authority against to be looked after during the year increased by 12%.
the dismissal of care proceedings in ending 31 March 2012. This represents
respect of three children where the an increase of 3 per cent from the BAAF says that the headline statistic of
facts relied upon by the authority were previous year's figure of 27,500 and an 3,450 children adopted from care
findings in earlier proceedings increase of 21 per cent from 2008. There measures the number of children who
involving the mother in which the were 27,350 children who ceased to be were the subject of an Adoption Order
perpetrator of harm to her child had looked after during the year ending 31 by a court during the year in question.
March 2012. This is a small increase of Typically the court will make an Order
not been identified.
1 per cent from 2011 and an increase of some 9 months after a child first goes to
The appeal will be heard on the 17th 12 per cent from 2008.
live with their new adoptive family. As
and 18th December 2012.
This case concerned a dismissal by a
circuit judge of an application for a care
order on the basis that the threshold
was not met. In previous care
proceedings concerning the mother's
older
child
from
a
different
relationship, there had been a finding
that she was within a 'pool of possible
perpetrators' (along with the father of
that child) of causing the death of her
first baby. Subsequently she entered
into a new relationship with a man in a
different local authority with whom
she had another child. Upon becoming
aware of the previous proceedings
(some 4 years later) the second local
authority issued proceedings. The
circuit judge was invited to find the
threshold met solely on the basis of the
finding in the earlier proceedings: the
second local authority raised no other
material concerns about the mother's
care for the new child.

There were 3,450 looked after children
adopted during the year ending 31
March 2012. This was the highest
figure since 2007 and an increase of 12
per cent from the 2011 figure.
Of children looked after at 31 March
2012, 50,260 were cared for in a foster
placement. This represents 75 per cent
of all children looked after at 31 March
2012.
The statistical release can be read here.
Edward Timpson, Minister
Children and Families, said:

for

"The rise in the number of
adoptions and adoption placement
orders is extremely welcome, but it
still takes too long for those who
want to adopt and foster to be
approved. The time it takes for a
child in care to be adopted can be a
significant period in that child's life.

such the statistic measures the very end
of the adoption process and is not the
best indicator of current adoption
practice.
To get a better sense of what is
happening in adoption, BAAF believes
that there is a need to focus on the
statistic of the number of children
placed for adoption during the year.
That statistic shows a very slight
decrease in the numbers of children
placed for adoption during the year
from 2,710 in 2010/11 to 2,680 in
2011/12.
From experience BAAF
thinks this means that the significant
increase seen in numbers adopted will
be sustained next year but is unlikely to
increase further.
BAAF says:
"Our focus now has to be on
increasing the number of children
placed for adoption. We know that
currently there are at least 2,000
children in foster care with a plan

for adoption who are not in an
adoptive placement. This is in large
part because of a chronic shortage
of adopters for particular groups of
children e.g. children in sibling
groups, older children, children
with disabilities, etc. If we could
find adopters for those children
who are waiting we would see
further substantial increases in
adoption over the next few years
and this could only increase the
impact of the Government's
welcome
adoption
reform
programme.
"The latest statistics provide an
encouraging base on which to
build. To make further progress,
we need to see a concerted whole
system focus on increasing adopter
recruitment, speeding up court
processes, improving the adopter
assessment process and ensuring
adoption support. We know that
adoption works and we owe it to
every child who has a plan for
adoption to realise that plan for
them without delay. BAAF looks
forward to continuing to do
everything it can to help the
Government's adoption reform
programme to succeed."

amounts of cocaine and opiates right
up to the date of the sample being
taken.
The
mother,
however,
vehemently denied that this was the
case, and she was therefore given
permission to obtain a second analysis
on a sample taken at the same time. The
results of the second test, carried out by
Concateno Cardiff Ltd (also known as
TrichoTech), appeared to confirm the
mother's version that that she had not
used drugs as described or at all for
approximately the previous four
months.

The remaining third issue was
considered by Baker J in proceedings
attended by the two intervening
parties.
For Concateno, Robin Tolson QC of St
John's Chambers (instructed by
Wragge & Co) argued that:

(1) Trimega's inadequacies risked
belittling and damaging the reputation
of this important testing and the
companies carrying it out ….'Trimega
risked throwing out the industry's
In view of the 'stark conflict of expert healthy baby with the bathwater that is
evidence', Concateno and Trimega Trimega's own'.
were given permission to intervene in
the proceedings which were listed (2) The court should accept four
before the President, Sir Nicholas Wall. general propositions about the use of
hair-strand testing for drugs which
The specific issues were:
were agreed between the interveners at
the hearing before the President and
(1) Which of the drugs tests on the which
he
submitted
were
mother's hair sample provides accurate uncontroversial. Those propositions
and reliable evidence:
were:
(a) Trimega only;
(b) Concateno only;
(c) both Trimega and Concateno; or
(d) neither?

(2) In the light of the court's answers to
question 1, what findings should the
BAAF also notes the very significant court make in relation to the mother's
year on year increase in the numbers of drug use?
children who were the subject of
Special Guardianship Orders – a 20% (3) What general guidance, if any,
increase in a single year. This figure should be given to family courts about
does need to be seen in the context of the use and interpretation of, and
the increase in adoptions and shows reliance upon, hair testing in the light
that the number of children achieving of the apparent inconsistencies in the
permanence through these different testing results provided by the two
routes increased substantially year on companies? Does hair testing remain a
year.
reliable method for determining drug
use in family courts?

a. The science is now well-established
and not controversial.
b. A positive identification of a drug at
a quantity above the cut-off level is
reliable as evidence that the donor has
been exposed to the drug in question.
c. Sequential testing of sections is a
good guide to the pattern of use
revealed.
d. The quantity of drug in any given
section is not proof of the quantity
actually used in that period but is a
good guide to the relative level of use
(low, medium, high) over time.
(3) The court should consider giving
more specific guidance, in particular
that international standard ISO/IEC
17025:2005
provides
"the
gold
standard" for laboratories carrying out
tests of this kind and that formal
laboratory accreditation to this
standard provides assurance of quality
that the standards are being met.

It was conceded by Trimega shortly
prior to the hearing before the
President that its analysis was
erroneous and unreliable although the
precise error remains unclear. It was
Mr Justice Baker has given judgment in believed by Trimega that a human Piers Pressdee QC of 29 Bedford Row
proceedings where the reliability of error in the collection process was (instructed by Hanne & Co) for
hair-strand testing methods has come responsible.
Trimega, contended that:
under detailed scrutiny.

Hair-strand testing comes
under judicial scrutiny in
child care case

In the case of Bristol City Council v A and
A, and SB and CB, and Concateno and
Trimega (interveners) [2012] EWHC 2548
(Fam), a mother involved in care
proceedings had been hair-strand
tested in order to establish whether she
was continuing to take drugs. She
underwent a test carried out in June
2011 by Trimega Laboratories Ltd. The
results purported to show that the
mother had been using increasing

This concession effectively resolved the
first two issues and the court accepted
that
the
scientific
evidence
demonstrated that the mother had
used class A drugs until early 2011 but
had been abstinent for five months
prior to the hearing. As a result, the
court directed a community-based
assessment under s.38 (6). The
President's order made no reference to
the third issue.

(1) Any further consideration of either
the 'third issue' left unresolved by the
President or the details of Trimega's
error(s) was neither necessary nor
appropriate, nor consistent with the
overriding objective set out in the
Public Law Outline.
(2) Any guidance would affect not just
the interveners but every other drugs
company offering or looking to offer a

hair strand drugs testing service to
family courts.
(3)
The primary motivation of
Concateno was to obtain a judgment
critical of Trimega, and guidance from
the court, that could be used for
commercial advantage.
Baker J determined:
"The integrity of the science, and
the validity of hair strand testing
for drugs, is unaffected by this case.
There is, therefore, no proven need
for a general inquiry into the
matter, or for detailed guidance as
to how such tests should be carried
out or used in court proceedings.
.... [T]his court is not the
appropriate forum for any such
inquiry."
The court endorsed the four general
propositions concerning the use of
hair-strand testing set out above but
declined to promulgate any more
detailed guidance.
Baker J added:
"I conclude by emphasising again
that in appropriate circumstances
the family justice system requires,
and will continue to require, expert
evidence to ensure that it makes the
right decisions about the future of
children. I repeat what I said in Re
JS [2012] EWHC 1370 (Fam) at para
47:
'Whilst the courts always have
to be vigilant to guard against
the proliferation of experts in
family proceedings, the court
must, in my judgment, always
have available to it the
necessary expertise to make the
right
findings
in
these
important and difficult cases.'
As Ryder J has recently observed in
"Judicial
Proposals
for
the
Modernisation of Family Justice"
(July 2012) (at para 41):
'In every case, the judge should
be able to say: is your expert
necessary i.e. to what issue does
the evidence go, is it relevant to
the ultimate decision, is it
proportionate, is the expertise
out with the skill and expertise
of the court and those already
involved as witnesses by
reference to the published and

accepted research upon which
they can rely and of which the
court has knowledge.'
Plainly hair strand testing for drugs
satisfies all of these criteria. But as
this case illustrates, a high degree of
responsibility is entrusted to expert
witnesses
in
family
cases.
Erroneous expert evidence may
lead to the gravest miscarriage of
justice imaginable – the wrongful
removal of children from their
families."
For an article on the decision in Re JS,
written by Henry Lamb of 14 Gray's
Inn Square at the time of the judgment,
please click here.

Rochdale review into child
sexual exploitation published
Rochdale
Borough
Safeguarding
Children Board has published a review
into child sexual exploitation in the
Borough. It is downloadable from the
Board's website. The report looks at
how agencies including the council,
police, NHS, Crown Prosecution
Service and other support services
worked between 2007 and 2012 to
safeguard children and young people
who were at risk of sexual exploitation.
The report concludes that all the
agencies concerned – police, social
workers and the Crown Prosecution
Service – "missed opportunities" to
stop a child exploitation ring from
abusing young and vulnerable girls
over several years.
The findings have been used to identify
the required changes that have now
been
made,
supporting
the
development of the local Child Sexual
Exploitation Strategy and action plan.
The following is a summary of the
Review recommendations:
1. RBSCB should develop an effective
local strategy, ensuring there is a
co?ordinated multiagencyresponse to
child sexual exploitation, based on the
knowledge which already exists about
the extent and nature of child
exploitation locally.
2. Awareness raising briefings should
be held as a matter of urgency at high
schools across the borough.
3. Train the trainer' sessions should be
provided for professionals working
with children and young people at risk
of sexual exploitation as a basis for

effective training of the wider
workforce.
4. The RBSCB strategy should identify
and ensure that appropriate levels of
training/awareness
raising/
information for:
a. those professionals for whom
training in respect of child sexual
exploitation should be mandatory;
b. those professionals where
'awareness?raising'
activities
are
required;
c. those community groups where
'awareness?raising'
activities
are
indicated and,
d. parents and carers.
5. Partner agencies, particularly the
local authority and the police, should
review how they work with local
communities and consider how
communications and opportunities for
representation
can
be
further
developed. This should include using
third sector partners to gain access and
build trust.
6. RBSCB should ensure that there are
clear policies and procedures in place
for managing referrals in relation to
children at risk of, or suffering harm
through child sexual exploitation.
7. RBSCB should provide good practice
guidance
for
practitioners
and
managers to build their knowledge and
support their work with children and
young people at risk of sexual
exploitation.
8. GMP should ensure that all staff are
aware of the appropriate and legally
compliant
evidence
gaining
requirements and that, when arrests
have been made, that there are
appropriate bail conditions in place to
protect the victim/s.
9. Criminal justice organisations locally
should work together to ensure that
support is provided for sexually
exploited young people throughout the
whole process of reporting the crime,
making a statement, the pre?trial
preparation, going to court and after
the trial.
10. The RBSCB should ensure that the
use of disruption tactics permeates the
work with young people; work in
particular locations; work with local
businesses; and targeting offenders.
11. GMP and a representative of the
Sunrise Team should attend Licensing
Panels to assist the Chief Officer in
determining
applications
where
drivers have been interviewed about
the sexual exploitation of children.
12. RBSCB should establish a specific
performance management framework
to evaluate progress made by agencies
in preventing child sexual exploitation;
in diverting those at risk; in responding

to the needs of those young people
who are being sexually exploited; and
in reducing the overall incidence of this
type of abuse.
13. The RBSCB should establish
multi?agency
information?sharing
meetings.
14. The RBSCB should ensure that
these meetings collate and analyse
information about offender and victim
profiles and identify changing hotspot
locations, so that disruptive action can
be planned and taken.
15. The RBSCB should ensure that
agreed actions to develop and support
the Sunrise Team are implemented.
Agreed actions include:
a. Oversight and governance of the
team should be co?ordinated by
RBSCB to ensure an effective
multi?agency approach;
b. Commissioning arrangements
should be formally agreed and
integrated into a service level
agreement with clear outcome and
other performance measures;
c. Consistent, high quality staff
supervision and professional support
is essential to enable practitioners to
deal with complex and difficult
safeguarding issues. This supervision
and support should be provided
within the team structure;
d. The role and responsibilities of
the Sunrise Team should be
communicated to all agencies/
professionals who work or come into
contact with children and young
people;
e. The referral pathway into the
Sunrise Team must be clearly
communicated to all agencies and
potential referral sources: the referral
pathway should be simple and
accessible;
f. The Sunrise Team's approach
should include physical, psychological,
social and emotional assessments, plus
immediate and ongoing assessments of
risk, witness protection measures,
support for the family and a key
worker system.

reunite granted leave to
intervene in European Court
of Human Rights case
reunite International Child Abduction
Centre has been granted leave to
intervene in the case of X v Latvia,
which is being heard by the Grand
Chamber of the European Court of
Human Rights on 10th October 2012.

An increasing number of cases under
the 1980 Hague Child Abduction
Convention are coming before the
European Court of Human Rights and
for some time reunite has been
concerned that some aspects of the
Court's jurisprudence may be being
applied inappropriately and in a
manner which is inconsistent with the
principles of the 1980 Hague
Convention.

Lord Chief Justice expresses
concern about increase in
litigants in person

reunite's basis for intervening is to
assist the Grand Chamber in
considering the general approach
taken to the examination and
subsequent determination of the
welfare of an individual child in
international child abduction cases and
we hope that our intervention will be of
assistance to the Grand Chamber in
clarifying the relevant applicable
principles.

"Where you have two selfrepresented litigants, life becomes
very difficult indeed, and up and
down the country, particularly in
civil cases, district judges up and
down the country have long lists in
which both sides are now selfrepresented. The cases take much
longer and they are much more
difficult for the judge. The judge,
contrary to some popular idea, does
not know all the law. He does not
go into court with 25 cases in his list
and know the law applicable to
every case. He does not. He needs
help. He needs to be shown where
to find the law. And so district
judges in particular in the civil
courts have lists of cases in which
both sides are self-represented.
That undoubtedly slows the
process down, and it makes it more
difficult for the judge."

reunite is grateful to Henry Setright QC
of 4 Paper Buildings, to Edward
Devereux of Harcourt Chambers and
to Michael Gration also of 4 Paper
Buildings, to Nuala Mole of The AIRE
Centre, and to Anne-Marie Hutchinson
OBE and Carolina Marin Pedreno of
Dawson Cornwell, all of whom are
acting for reunite pro bono in this
matter.

Sir Nicholas Wall to retire as
the President of the Family
Division
Sir Nicholas Wall will retire as the
President of the Family Division and
Head of Family Justice for England and
Wales on 1 December 2012 on grounds
of ill health.
Sir Nicholas Wall, who is 67 years old,
was called to the Bar (G) in 1969. He
took silk in 1988 and became a Bencher
in 1993.
He was appointed an
Assistant Recorder in 1988 and a
Recorder in 1990. He was appointed a
High Court Judge in the Family
Division in 1993 and to the Court of
Appeal and Privy Council in 2004.
He was a member of the Lord
Chancellor's Advisory Board on
Family Law, 1997 to 2001 (Chairman of
the Children Act Sub-Committee, 1998
to 2001). Sir Nicholas was appointed as
the President of the Family Division
and Head of Family Justice for England
and Wales on 13 April 2010.

The Lord Chief Justice, the Lord Judge,
has expressed concern about the
increase in litigants in person and the
effect upon the efficiency of the courts.
At his annual press conference, he said:

Lord Judge also addressed the issue of
diversity within the judiciary. He said:
"You can only appoint people by
selecting from those who apply. 11
per cent of the Queen's Counsel in
this country are women. That
means 89 per cent are men.
Solicitors who are partners in
solicitors' firms, who are women,
amount to 25 per cent -- that is 75
per cent men. It would be
surprising if you had a Bench
which was not inevitably affected
by those sorts of statistics when you
are choosing from lawyers to
become judges.
"I am going to make a slightly
controversial point. What is our
society like in relation to the
opportunities given to women and
the appointments given to women?
If I ask a rhetorical question: how
many
editors
of
national
newspapers are female? How many
editors of provincial newspapers
are female? How many directors of
large companies are female? In that
sense the judicial system is – I am

not happy about it, but it is, in fact,
reflective of our society.
"There is, to deal with .... this
absolute principle, as far as I am
concerned, that the only basis for
appointment to the Bench must be
on merit. I simply do not see how
anybody can countenance the
possibility of having quotas: 'We
will have more women because
they are women. We will have
more people from minority ethnic
backgrounds because we must
have them.' Litigants expect their
cases to be decided by the best
quality people. I think it would be
insulting to women – or to any
minority – to say: 'We are going to
appoint you as part of a quota.' I
think most of them would feel
insulted. I certainly would. I think
that is rather a long answer to a
very important question. But I want
to end by saying: believe me, I am
extremely concerned and unhappy
about the proportion of women and
people from different minorities
who are not represented on the
Bench, and, as I repeat, I spend a lot
of my time as Lord Chief Justice
trying to address that problem."

5,726 children were looked after on 31
March 2012, an increase of 310 (6 per
cent) over the previous year and a rate
of 92 per 10,000 population aged under
18. The increase in England for the
same period was 3 per cent. The
number of looked after children in
Wales has increased by 24 per cent over
the last five years.

not respond to the Invitation to Tender
for Mediation Services that will also
open during the week commencing 8
October.

Instead, in order to have an additional
outreach location approved by the LSC
a contracted mediation organisation
will need to submit full address details
of the premises they wish to use. A
request form will be published on the
There were 524 children looked after at tendering pages of the LSC website
31st March 2012 (9 per cent) who had alongside further guidance when this
three or more placements in 2011-12.
process opens.
Local authorities were in touch with 93
per cent of 19 year old care leavers; 47
per cent of 19 year old care leavers
were known to be in education,
training or employment.

All outreach addresses submitted as
part of this process must be available
for use by the service as soon as formal
approval is given. They must also meet
minimum Mediation Quality Mark
Standards.

The statistical report can be read in full
here.
Mediation organisations must ensure
that they will be able to offer mediation
services from any outreach location
they request within two weeks of
Existing family mediation
receiving any referral. This way the
providers can request
LSC can be certain that mediation
additional outreach locations services are able to offer meaningful
under their LSC contract
client access from these new locations.
Existing family mediation providers
will be given the opportunity to
request additional outreach locations
under the terms of their LSC contract.

Address details submitted outside of
the above dates will not be considered
as part of this process and will not be
automatically approved.

The process will open during the week
commencing 8 October 2012 and run
until early 2013, as the LSC seeks to
The latest National Statistics on improve capacity and client access to
Children Looked After in Wales mediation services going forward.
produced by the Welsh Government
have been released. It includes data for Existing mediation providers wishing
Wales for the period up to the end of to open new outreach locations must
March 2012.

If you submit a request for outreach
after the deadline you must send your
request forms to your Contract
Manager. Your contract manager will
consider your application if they
believe there is need for additional
mediation services in that area.

Number of looked after
children in Wales in last year
rose by 6 per cent

Family Law Week October 2012 - 21

International Children Law Update: August
2012

consented to a temporary removal of the children in June
2011, the Mother could still rely on the Father's earlier
consents which were consents to the Mother removing the
children permanently to England.
• Mr Justice Baker did not accept that in every case where
there is a consensual, temporary removal such a removal
automatically suspends an earlier consent to a permanent
removal. Re L (Abduction (Future Consent) [2008] 1 FLR 914
and Re P-J (Abduction) [2009] 2 FLR 1051 were considered.
• The Father had not acquiesced in the children's retention
– there was clear documentary evidence to indicate that the
Father was not accepting the children's retention in England.
• The discretion should be exercised in favour of a nonreturn. In considering the issue of discretion, the Learned
Judge had particular regard to the parties' agreement,
despite this being a case of 'hot pursuit' involving young
children who were Swedish nationals.

(b) Article 13(b) harm
Jacqueline Renton of 4 Paper Buildings, reviews the latest
The Supreme Court decision of In the matter of S (A Child)
key decisions in international children law.
[2012] UKSC 10 is the key decision (together with Re E
(Children) (Abduction: Custody Appeal) [2011] UKSC 27 on the
Introduction
English court's interpretation of the article 13(b) harm
In this review, I shall focus on the following areas:defence in Hague Convention 1980 proceedings.
1) Hague Convention 1980 proceedings

The case concerns a child (aged 2) who was born in
Australia. The Respondent Mother removed the child to this
jurisdiction without the Applicant Father's consent. The
Father sought the return of the child to Australia under the
Hague Convention 1980. The Mother defended the
2) The international dimension of care proceedings;
proceedings on the basis of an article 13(b) harm defence 3) Jurisdiction in the context of Brussels II Revised she made allegations against the Father of drugs and alcohol
misuse.
Regulation 2003;
(a) Article 13(a) consent;
(b) Article 13(b) harm – In the matter of Re S.

4) Jurisdiction outside of Brussels II Revised Regulation Mr Justice Charles held at first instance (and this was not
interfered with at any appellate level) that a number of the
2003.
Mother's serious allegations were either admitted by the
Father or could not sensible be denied; there was a prima
1) Hague Convention 1980 proceedings
facia case that the Mother was victim of serious abuse at the
(a) Article 13(a) consent
hands of the Father. The Mother had obtained an
In A v T [2011] EWHC 3882 (Fam), Mr Justice Baker refused Apprehended Violence Order (the equivalent of a nonto order the return of two children (aged 4 ½ and 2) to molestation order in English law) from the Australian court
Sweden. The Respondent Mother removed the children to before removing the child to England.
England in June 2011 with the consent of F for a temporary
period of time. At the end of July 2011, the Mother decided The Mother produced evidence from her Australian GP
she wanted to remain in England with the children on a (whom she saw before removing the child) which stated
permanent basis. The Applicant Father sought the return of that her depression would easily recur in a stressful
the children to Sweden under Hague Convention 1980 / situation and that her health would suffer greatly if she was
Brussels II Revised Regulation 2003 on the basis that he had required to return to Australia. She also produced evidence
not agreed to the children remaining permanently in from her Australian psychologist (who she saw for
England when the M left with the children in June 2011. The extensive psychotherapy before removing the child) who
Mother defended the proceedings on the basis of an article stated that if she returned to Australia her fear of the
13(a) consent and article 13(a) acquiescence defence.
Father's mental state and impulsive actions, together with
the stress of isolation in Australia from her family, would be
Mr Justice Baker concluded that:
likely to cause clinical depression which could then
diminish her secure attachment to her child. Further, she
• The Father had given his clear and unequivocal consent to would be in a constant state of hyper vigilance which would
permanent removal of the children in 2006 – the parties had trigger her anxiety due to the Father's impulsive and
entered into an agreement (effectively a pre-nuptial dangerous behaviour. A jointly instructed psychologist (Dr
agreement) which stated that if the parties had children, the Kampers) was appointed in the Hague proceedings who
Father would not oppose the Mother leaving Sweden with concluded that the Mother had a history of anxiety and
the children on a permanent (or temporary) basis. This depression, and that if she was returned to Australia it
consent had never been withdraw and had been reaffirmed would be likely to create a significant and severe psychiatric
on a number of occasions. Even though the Father had only and psychological impact on the Mother. The Mother would
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suffer from further acute stress and post-traumatic stress as
she would come into contact with the Father who was her
source of stress. Regarding protective measures if a return
were to be ordered, Dr Kampers stated that this would
include treatment for the Father, but her evidence could
have been clearer on the protective measures that would
have been put in place if a return was ordered.
The Supreme Court allowed the Mother's appeal (thus
reinstating the decision of Mr Justice Charles at first
instance), and thus refused to order the return of the child
to Australia. The Supreme Court made clear that:

• A placement which promotes the welfare of a child should
not be postponed until the completion of the recognition
and enforcement process under BIIR (procedure to be
followed for recognition and enforcement is under FPR Part
31).
• The ECJ's remarks in HSE for Ireland v SC were a clear
implicit approval of the use of article 20 of BIIR in cases such
as this. In HSE for Ireland v SC (C-92/12 PPU) (26th April
2012), Chapter III and article 56 of BIIR were considered. A
PPU referral was made to ECJ in respect of various issues.
The ECJ made clear that a judgment which provides for the
detention of a child for a specified person in a member state
in an institution providing therapeutic and educational care
falls within the scope of BIIR (this was the type of unit to
which SF and SC would attend). Further, the ECJ made clear
that a declaration of enforceability in respect of such a
placement should be processed expeditiously and appeals
against any such placement decision should not have a
suspensive effect. In passing, the ECJ also referred to the fact
that article 20 of BIIR could be used pending the completion
of the recognition and enforcement process.

• A Respondent's (abducting parent's) anxieties about a
return could be subjective, albeit that a court will look very
critically at an assertion of intense anxieties not based upon
objective risk. It does not matter whether the Respondent's
subjective anxiety is reasonable or not, albeit the extent to
which there will be good cause for the Respondent to be
anxious on an objective basis will be relevant to the court's
assessment of the Respondent's mental health if a return is
ordered. In this case, the Court of Appeal was wrong to
conclude that Charles J's assessment of M's defence was
merely based on her subjective perception of risk, when in
fact her anxiety was based on objective reality.
• Consideration will need to be given to amending Part 31
of FPR 2012 in light of HSE for Ireland v SC. Until this is
• Re E (Children) (Abduction: Custody Appeal) [2011] 2 done, article 20 should be used.
FLR 758– delivered only 9 months before by the Supreme
Court - was not a "restatement of the law" in respect of the AB (A Child) [2012] EWCA Civ 978 was a case concerning a
law surrounding an article 13(b) harm defence, but was child who was the subject of care proceedings. The child's
"primarily an exercise in the removal from it of disfiguring Mother was Lithuania but had been living lawfully in
excrescence."
England since 2010. The Local Authority in England
obtained an EPO in respect of the child as a result of
• The recent case from the European court of Human Rights receiving a concerned communication from the Lithuanian
– X v Latvia (Application No.27853/09) does not change the authority responsible for child welfare. Since the time of the
way in which the English court should approach article EPO, the child remained in foster care. The county court
13(b) defences. This reiterates the point made by the judge transferred the case to the High court as it was
Supreme Court in Re E [2011] about the European Court of believed that the Lithuanian authorities might seek the
Human Rights case of Neulinger and Shuruk v Switzerland child's return to Lithuanian for placement. Mr Justice
(Application no. 41615/07). Readers should note that X v Hedley remitted the case back to the county court on the
Latvia has now been appealed to the Grand Chamber of the following basis:
European Court of Human Rights.
• International care cases of this kind are becoming
2) The International Dimension of Care Proceedings
increasingly common.
In HSE Ireland v SF (A Minor) [2012] EWHC 1640 (Fam), the
Health Service Executive (HSE) in Ireland (the statutory • The Lithuanian government has been actively involved in
body responsible for taking children into care in the these proceedings and are content for this court to
Republic of Ireland) applied to the Irish courts for an order determine whether or not the child can be returned to the
permitting SF's detention in a special care unit. However, an Mother. If the child is not to be returned to the Mother, then
appropriate unit for SF could not be found in Ireland but they wish for the child to be placed with someone in
was found in England. The Irish High Court ordered that SF Lithuania. The Lithuanian authorities are entitled to place
be placed into the appropriate unit in England, with regular the child in Lithuania under article 56 of Brussels II Revised
reviews in the Irish court. HSE applied for recognition and Regulation 2003. The English authorities do not have an
enforcement of the order in the English High Court and, obligation to make enquiries into the provisions /
pending the making of such orders, the placement of SF in arrangements to be made by the Lithuanian authorities as
the unit under article 20 of BIIR. The HSE made it clear that there is mutual respect between countries. The English
article 20 of BIIR should be utilised as this was an urgent authorities should accept the assertion that the Lithuanian
application.
authorities can place the child, unless there is manifestly
evidence to the contrary. Such comity is seen, by way of
Mr Justice Baker held that:
comparison, in article 11(4) of Brussels II Revised
Regulation 2003.
• An Interim order that placed SF into unit in England could
be made under article 20 of BIIR pending recognition and • The Mother's request for her Mother to be assessed should
enforcement of Irish High Court order under BIIR. The ECJ be transferred to the Lithuanian authorities.
case law regarding article 20 of BIIR was reviewed and
applied – Re A (Area of Freedom, Security and Justice) • If an article 56 request is not made, then normal enquiries
(C-523/07) [2009] and Deticek v Sgueglia (C-403/09)
about placements will be made in England.
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Mr Justice Baker held that:
The Court of Appeal then considered the case, in particular
the application of article 56(1) and 56(2) of Brussels II • The Guardian's recommendation should be rejected.
Revised Regulation 2003, and made clear that:
Accordingly, a final custody order was made in favour of
the Mother with the meaning of article 10(b)(iv) of Brussels
• Articles 56(1) and 56(2) do not give a member state an II Revised Regulation 2003. A final access / contact order
entitlement to call for the placement of a child within its was made in respect of the Father's contact with the child.
jurisdiction Nor do they eliminate / obstruct the domestic
courts' ordinary obligation to make its own judgement of • Any future issues of welfare would have to be determined
where the child's best interests lie. The sole purpose and in the Polish court, on the basis that the child was habitually
effect of articles 56(1) and 56(2) are to require a court which resident in Poland, pursuant to article 8 of Brussels II
is considering placing a child in institutional / foster care in Revised Regulation 2003 and both parents had not opted to
another member state to consult any authority responsible prorogue the English jurisdiction, pursuant to article 12(3)
for child placements in that member state and to not then of Brussels II Revised Regulation 2003.
decide on any such placement without the authority's
consent. In short, it is to prevent the child being sent into a LSdC (A Child) [2012] EWHC 983 (Fam) is a decision of Mrs
transnational void.
Justice Macur in respect of an application by a Father for the
registration, recognition and enforcement of a Portuguese
• The meaning of article 56(2) is explained in the ECJ case of court order, pursuant to Brussels II Revised Regulation
Health Service Executive v SC and AC (C-92 / 12 PPU, 26 2003, and consequent orders for the stay of proceedings in
April 2012).
England on the basis that enforcement is granted and the
Portuguese court retains a substantive welfare jurisdiction
3) Jurisdiction in the context of Brussels II Revised over the child. The Father sought primarily to enforce the
Regulation 2003
contact order, pursuant to article 41 of Brussels II Revised
In SJ v JJ [2012] EWHC 931 (Fam), Mr Justice Baker Regulation 2003, an Annex III certificate having been issued
considered the second and final part of the Father's by the Portuguese court. In the alternative, the Father
application for the return of his child to Poland, pursuant to sought to enforce the contact order, pursuant to articles 21 –
articles 11(6)-(8) of Brussels II Revised Regulation 2003. The 39 of Brussels II Revised Regulation 2003, an Annex II
full background to the case can be found in Mr Justice certificate having been issued at a later date than the Annex
Baker's earlier judgment given in September 2011 – see SJ III certificate by the Portuguese court.
and another vv JJ and another [2011] EWHC 3450 (Fam). In
brief, the child was born in England. The Father was from The Mother resisted enforcement on the basis of articles
Kazakhstan and the Respondent Mother was Polish. The 23(a), (d) and (e) and stated that the correct enforcement
Mother retained the child in Poland after a court ordered a procedure in any event was under articles 21 – 39 of Brussels
holiday in Poland without the Father's consent. The Father II Revised Regulation 2003.
obtained an order for the child to be returned from the
English court in wardship proceedings (an Annex II The Portuguese court order provided for the parents to have
certificate under Brussels II Revised Regulation 2003 was equal shared care of the child, the child to rotate every 2
attached to the order.) The Father then sought return of months between England and Portugal until the child's
child to England under Hague Convention 1980 / Brussels third birthday.
II Revised Regulation 2003. The Polish Court at first instance
ordered the child's return and rejected the Mother's article By way of background, the parties met and formed a
13(b) harm defence under the Hague Convention 1980. relationship in England Their relationship was turbulent.
However, on appeal the return order was overturned on the The Father then decided to return to Portugal to reside and
basis that the Mother's article 13(b) harm defence had been work. Before the Father returned to Portugal, the parents
established. The Father then applied under articles 11 (6)-(8) spoke of reconciliation on or about 5th July 2011 following
of Brussels II Revised Regulation 2003 (Mr Justice Baker in a period of separation. After many discussions, the Mother
fact determined that the jurisdictional foundation of the agreed to accompany the Father to Portugal with the child.
Father's application was in fact article 10 of Brussels II The parents and child lived in Portugal for about 6 months.
Revised Regulation 2003) for the return of the child in the Mrs Justice Macur found that when the Mother agreed to
English High Court. In the earlier judgment, Mr Justice accompany him back to Portugal with the child, it was
Baker refused to order the return of the child (aged 2 at this intended that she would establish for herself and the child a
time) to England. However, Mr Justice Baker determined home in Portugal with the Father. This was not intended to
that it was not appropriate for a final order relating to be a return to Portugal for a trial visit (as had been stated by
custody to be made at that stage – he wanted to be satisfied the Mother.) By November 2011, the Mother clearly wished
that contact between the Father and child would take place, to return to England with the child. A distressing scene took
and would be supported by the Mother before a final order place at the airport and the child was not permitted to leave
was made. By the time of this hearing in March 2012 (6 Portugal. The Mother then returned to the family home and
months since the earlier hearing), contact had taken place in the maternal grand-mother called the British Embassy. The
Poland but not in England. Both parents blamed each other Commission for the protection of Child and Juveniles
for the contact not taking place in England. The Guardian ("CPCJ") also became involved. The maternal grandfather
recommended that the proceedings were further adjourned flew to Portugal to support the Mother and he, together
with contact in England being ordered in the interim. The with the paternal grandfather was involved in subsequent
Father supported the Guardian's recommendation. The meetings with the parents and CPCJ. The outcome of the
Mother opposed the Guardian's recommendation and meetings was the shared care arrangement outlined above.
sought a final order at this stage.
Mrs Justice Macur held that the Mother understood the
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proposals and agreed to the division of care set out in the Too much emphasis was placed on the adults' consensus. If
agreement; she was not coerced into the agreement.
the Mother did appear to be a negligent mother' – as had
been suggested by CPCJ – then a shared care arrangement
The agreement was then embodied into a court order. Mrs could not be said to be in the child's best interests. This
Justice Macur did not take issue with this procedure (save in feature in of itself is sufficient to establish a ground of
so far as she felt an Annex III certificate should not have non-recognition under article 23(a).
been issued.)
• The child was habitually resident when the Portuguese
Mrs Justice Macur found that the Mother was not capable at order was made. The Portuguese courts were also seised
the time that she entered the arrangement to have already under article 12(3) of Brussels II Revised Regulation 2003.
formulated in her mind an intention to breach the The proceedings in Portugal have been concluded – there is
agreement. However, at the same time, the Mother was very no continuing jurisdiction in Portugal.
'down' in Portugal and was prescribed anti-anxiety drugs.
The Father and paternal grandmother sought medical • The effect of the agreement seems to have been that the
attention for the Mother.
parents agreed to the child's habitual residence constantly
shifting between England and Portugal. There is nothing in
On 18th December 2011, the Mother and child returned to the Portuguese order that states (or even suggests) that the
England. This was a lawful removal, in accordance with the Portuguese court should retain a substantive welfare
agreement that had been made and then ratified by the jurisdiction over the child.
Portuguese court. The Learned Judge stated that this was a
return to the child's and Mother's previous state of habitual • The English court has jurisdiction to deal with the
residence.
Mother's applications at least by virtue of article 13 of
Brussels II Revised Regulation 2003 (presence jurisdiction).
On 7th February 2012, the Mother applied to the English It is in the child's best interests prima facie for the
court to vary the agreement. The Learned Judge found that proceedings to be concluded in England.
the Mother had not intended to make this application before
leaving Portugal. The Father then cross-applied for • In the alternative to the English court having jurisdiction
registration, recognition and enforcement of the Portuguese under article 13, an article 15 transfer application should be
made to the Portuguese court The child has a particular
court.
connection with England.
Mrs Justice Macur held that:
Accordingly, the stay of the Mother's residence order
• The Father could not seek to enforce the order, pursuant application is to be lifted, from such time as to the Father
to article 41 of Brussels II Revised Regulation 2003. The may enter a notice of permission to appeal or concision of an
judgment of the Portuguese court is not a judgment on appeal if permission is granted, whichever is the later.
rights of access, but a judgment in respect of parental Pending an appeal, and pursuant to article 20 of Brussels II
responsibility. Accordingly, the Father can only seek to Revised Regulation 2003, the Portuguese order was stayed
enforce the order pursuant to articles 21 – 39 of Brussels II and the Father was prevented from removing the child from
Revised Regulation 2003. With regard to the Father's England until further order of the court (save for agreed
enforcement application pursuant to articles 21 – 39 of contact.)
Brussels II Revised Regulation 2003, the Learned Judge held
This case has now been appealed and the Mother lost on
as follows:appeal. Full analysis of the appeal judgment will be posted
• The Mother's ground of recognition under article 23(a) in the next update.
was dismissed. Whilst the Learned Judge considered that
she would not have made the agreement at first instance as In VC v GC [2012] EWHC 1246 (Fam), Mrs Justice Eleanor
she would not have considered it to be in the child's best King considered an application by a Father for the stay of an
interests to become a shuttlecock during his early and application by the Mother for a residence order in respect of
crucial age of emotional development, it cannot be said that their child. The Father's stay application was based upon his
the order is "manifestly contrary to public policy" taking contention that the appropriate jurisdiction to determine
into account the best interests of the child. The test to be welfare issues in respect of the child was France not England.
applied under article 23(a) is set out in Re S (Brussels II: Best
Interests of Child) (No.1) [2004] 1 FLR 571. Further, the The facts were that the parties met whilst on holiday in
definition of "public policy" encompasses fundamental France in 1999. They lived together in England before
rights guaranteed by the European Charter of Human moving to France until June 2011. The child was born in
Rights and The Charter of Fundamental Rights of the France on 15th October 2004. The Mother and child came to
European Union. These principles do not impact on England on 14th June 2009 – this move was lawful as it was
recognition and enforcement cases under BIIR.
with the consent of the Father albeit the Father stated that it
was only intended that the child would spend one academic
• The Mother's ground of recognition under article 23(d) year in England to become bilingual. The agreement had
was also dismissed. The Mother was given "an opportunity come into effect as a result of the maternal grandmother
to be heard" despite the linguistic difficulties she being diagnosed with cancer. By December 2009, the
Mother had decided she intended to stay in England
encountered within the Portuguese system.
permanently with the child. The Mother and child visited
• It was observed in passing that the child was not given an the Father in France during Christmas for 1 week and
opportunity to be heard in Portugal, in violation of the returned thereafter to England. The Father then came to
fundamental principles of procedure in this jurisdiction. visit the Mother and child in England for 1 week in Easter
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2010. The child then went for a visit in Summer 2012 to
France. At the end of summer 2010 (August), the Father
returned to England to be with the Mother. The Father was
clear that this was a permanent move; he knew that the
Mother did not want to return to France. In Christmas 2010,
the parties and child went on a visit to France. The marriage
broke down in April 2011. On 28th April 2011, the Father
filed for Divorce in the French court. The Mother was then
summoned to a hearing on 19th July 2011 in France. In the
Father's petition, he stated that the parties had been
separated since June 2009 and did not record that the child
was living with the Mother in England. The Father
requested that the child reside with him, with contact to the
Mother. In April 2011, the child spent 2 weeks in France
with the father and the Father then returned the child to
England. From that time up to the time of these
proceedings, the child remained in England. As of 28th
April 2011, the child had lived in England since June 2009,
some 22 months, all with the agreement of the Father. On
16th June 2011, the Mother sought an adjournment of the
French proceedings and on 23rd June 2011 she filed an
application for a Residence Order. On 24th June 2011, the
Mother was granted a Residence Order in respect of the
child. On 7th July 2011, the Father made clear that he
contested the English court's jurisdiction. The directions
hearing in England on 15th July 2011 was then adjourned
and a pathways appointment was vacated. On 19th July
2011, the French proceedings were listed for a conciliation
appointment – the Mother did not engage with these
proceedings.
The Father then filed an application contesting jurisdiction
in the English court and on that date an interim Residence
Order was granted to the Mother. On 28th July 2011, a
further pathways appointment was listed and a further
hearing was conducted in France. The French judge made a
decision of 'non-conciliation and ordered that the child
reside with the Father (the equivalent of an Interim
Residence Order.) The court did not accede to the Mother's
adjournment application. The Father informed the French
court that the child had always lived in France. On 5th
October 2011, the English court listed another hearing on
24th October 2011. On 14th October 2011, the French High
Court heard the Mother's appeal against the residence order
and that appeal was dismissed. On 24th October 2011, these
proceedings were transferred to the High Court. On 26th
October 2011, Mr Justice Moylan gave directions, and there
were then two further directions hearings.
At the start of the final hearing before Mrs Justice Eleanor
King, the Father conceded that the child was habitually
resident in England. However, he stated that the court
should nonetheless apply the exception to be found within
article 12(1b) and accordingly stay the proceedings so that
the French court could resume its welfare jurisdiction.
Article 12(1b) states that where there is an application for
divorce / legal separation / marriage annulment the courts
dealing with that application shall have jurisdiction in
relation to matters of parental responsibility if that
jurisdiction has been expressly accepted in an unequivocal
manner by the parents / spouses / holders of parental
responsibility at the time the court is seised, and it is in the
superior interests of the child for the court to be seised.

Mrs Justice Eleanor King concluded that:
• The starting point is that the court of habitual residence is
best suited to determine issues of parental responsibility.
This is clear from recital 12 of Brussels II Revised Regulation
2003 – one of the reasons for this presumption is proximity.
• The acceptance of the French court has to be unequivocal
– the Mother did not unequivocally accept the French
jurisdiction. She started proceedings in England, seeking a
residence order to ensure that the child returned to her for
summer contact. The Mother's appeal was not a
jurisdictional prorogation. The Learned Judge, in coming to
this decision, considered the law on article 12 prorogation –
see Re I (A Child) (Contact Applications – Jurisdiction) [2009]
UKSC 10 (the Supreme Court did not decide on the
interpretation of "at the time the court is seised" under
article 12(3b) and article 12(1b)) and Butt v Butt [2010]
EWHC 1989).
• Even if the court was wrong about jurisdictional
prorogation / acceptance of the jurisdiction by the Mother,
the best interests of the child would be met by a welfare
hearing being conducted in England. The child had lived in
England since 2009. She attends an English school and lives
with the maternal extended family. Enquires could most
easily be made in England regarding the child's welfare and
circumstances. The Father's concerns about the child's home
can most easily be inveighed by CAFCAS in England, rather
than long distance from France.
The case of Re C [2012] EWHC 907 (Fam) were proceedings
involving a child (aged 8). The Father sought the return of
child to Belgium under Hague Convention 1980 / Brussels
II Revised Regulation 2003. Mr Justice Hedley refused to
order the return of the child on the basis that the Father had
consented (article 13(a) consent defence established.) At the
conclusion of the proceedings, the Learned Judge made a
declaration that the child was habitually resident in
England. The Father then made an application to the
English court for residence. A section 7 report was then
ordered to be prepared by the Local Authority who
concluded that care proceedings should be issued. The child
then went to live with maternal grandparents. The Father
agreed to the placement with maternal grandparents. The
Father then started proceedings in Belgium against the
decision of the Learned Judge in the Hague proceedings. Mr
Justice Hedley then made an ICO, refused the Father's
application to withdraw his residence application and
reaffirmed his habitual residence declaration. The Belgium
court in Mons then made a determination – namely, that it
had jurisdiction to deal with matters regarding the child,
that custody should be given to the Father and that the child
should be returned immediately to the Father in Belgium.
The Belgium court was critical of the Learned Judge's
finding that the Father had given his consent to a permanent
removal of the child to England.
The issue before Mr Justice Moylan was how to respond to
the Belgium court's decision. Mr Justice Moylan approached
the case as follows:
• He made a provisional judgment and sent that to the
Liaison Network Judge in Belgium in the hope that dialogue
could commence between the 2 judges to resolve the
jurisdictional conflict. The provisional judgment stated:
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o The English court has jurisdiction in light of the
habitual residence declaration. It is wrong to go behind
that declaration. The judgment and order has never been
appealed.
o The English court also has jurisdiction under article
12(3) of BIIR. The Father has prorogued English court's
jurisdiction in light of his residence application.
o The English court is first seised. If the court second
seised makes an order (the Belgium court), the court first
seised is not obliged to recognise or enforce the said
order. See: Mercredi v Chaffee (Case C/947/10) and
scheme set out under articles 16 – 19 of BIIR.
o Clarification is sought from Belgium court as to
whether child was heard (unclear point in certificate
issued by Belgium court under article 42 of Brussels II
Revised Regulation 2003.)

Wood held that the child had been habitually resident in
England before the removal in April 2010 but that
subsequently the child became habitually resident in
Lebanon as a result of the Father's and child's physical
presence in Lebanon, together with the fact that the Mother
had gone to Lebanon and the parties had reconciled.
Accordingly, on 18th August 2011 the child was habitually
resident in Lebanon and thus the English court did not have
any jurisdiction over the child.
The Mother appealed that decision arguing that: (a) the
court retained a jurisdiction on the basis that the child is a
British subject (irrespective of habitual residence or the
physical presence of the child) and (b) a number of factual
matters had arisen since the decision which meant that a
number of the factual matters that formed the basis of the
landscape before Mr Justice Roderic Wood were either
erroneous or had radical changed.
The Court of Appeal held that:

o Accordingly, orders of Belgium court will not be
enforced under Brussels II Revised Regulation 2003. The
English court shall continue to exercise jurisdiction to
make welfare based decisions regarding child.
Subsequent to provisional judgment being delivered,
communication took place between the 2 judges but they
were not substantive communications. An opportunity for
communication between judges was appropriate for the
reasons set down in ECJ decision of: Purrucker v Valles Perez
(No 1) [2012] 1 FLR 903 and Purrucker v Valles Perez (No 2)
[2012] 1 FLR 925.
At a later hearing, the provisional judgment was confirmed
as a final judgment. Accordingly, Mr Justice Moylan refused
to enforce the order of the Belgium court.
4) Jurisdiction outside of Brussels II Revised Regulation
2003.
Re N (A Child) [2012] EWCA Civ 1086 concerned a child
(aged 5). The child's Father was born in Lebanon and had
Lebanese and British citizenship. The Father had a
substantial connection with England. The Mother was a
Thai national. The parties formed a relationship in 2005 and
spent time in various jurisdictions until September 2009
when the parties and child came to England. In April 2010,
the Father abducted the child to Lebanon. On 18th August
2011, the Mother made an application before the English
High Court stating that the child was habitually resident in
Lebanon at the time of the removal. Mr Justice Roderic

• It would be wrong to say that there would never be a case
which would allow the inherent jurisdiction to be used on
the basis of a child being a British subject – a parens patriae
jurisdiction. The parameters of the inherent jurisdiction are
not definitively set down. However, the jurisdiction should
only be used in cases which are at the very extreme end of
the spectrum. The jurisdiction should not be used in this
case – this case did not fall into the extreme end of the
spectrum. The authorities of Al Habtoor v Fotheringham
[2001] EWCA Civ 186 and Re B; RB v FB and MA [2008]
EWHC 1436 (Fam) were considered. In Al Habtoor v
Fotheringham the Court of Appeal acknowledged the
possibility of the parens patriae jurisdiction being used but
stated that it should be used with extreme circumspection in
relation to a child physically present in another jurisdiction.
In Re B; RB v FB and MA [2008], Mrs Justice Hogg utilised the
parens patriae jurisdiction so as to make order protecting a
15 year old from being forced into marriage – the child was
a British national but had never entered England. Mrs
Justice Hogg stated that each case turns on its own
circumstances; in this case the circumstances were
sufficiently dire and exceptional for orders to be made.
• The factual matters that arose since the judgment of Mr
Justice Roderic Wood did not need to be considered as they
did not alter the character of the case.
Accordingly, the appeal was dismissed.
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Children: Private Law Update (September
2012)

Setting aside parental orders
G v G [2012] EWHC 1979 (Fam)
This case concerned a surrogacy agreement between the
commissioning parents Mr and Mrs G, and SK the surrogate
mother in respect of D. Mr G was D's biological father. A
parental order was made in favour of Mrs G pursuant to
section 54 of the Human Fertilisation and Embryology Act
2008. Mr and Mrs G subsequently separated, and Mr G
applied to set aside the parental order.

Alex Verdan QC of 4 Paper Buildings considers those
judgments of the last few months which are of most
importance in the area of private law children proceedings.
In this review I will focus on recent material covering the
following topics:
Ÿ
Ÿ
Ÿ
Ÿ
Ÿ

Costs at First Hearing Dispute Resolution Appointments
Setting aside parental orders
Residence orders and grandparents
Residence and internal relocation
The prominence of parental responsibility in private law
disputes.

Costs at First Hearing Dispute Resolution Appointments
HH v BLW [2012] EWHC 2199 (Fam)

The basis for the application was that the order had been
wrongly made. Firstly, as a result of procedural flaws: (i) the
court did not consider a parental report in making the order,
contrary to rule 13.5 Family Procedure Rules 2010; and (ii)
there had been no consideration of the welfare issues or
requirements of section 54(8) of the Human Fertilisation and
Embryology Act 2008, despite £10,000 exchanging hands.
Secondly, it was asserted that it had been Mrs G's true and
concealed intention to separate from Mr G and bring D up
alone at the time of the making of the order. On this basis Mr
G would not have continued and SK would not have
consented to the making of an order.
There is no precedent for the setting aside of a parental
order, and no statutory power to do so. Hedley J drew on
guidance from the authorities concerning the revocation of
adoption orders, in particular Re M (Minors) (Adoption)
[1991] 1 FLR 458, which concerned a parent providing his
agreement to an adoption order unaware that the adopter
was terminally ill. Hedley J equated this case to the high
water mark in law of the case advanced by Mr G.

Hedley J found that despite the procedural flaws the court
would still have made the order as there was nothing in the
parental report to suggest the criteria were not met. Also,
the balance of welfare demands would have outweighed
any anxieties as to whether the monies paid were limited to
reasonable expenses (see Re L (Minor) [2010] EWHC 3146
The child concerned was 16 years old and was adamant that (Fam) and Re X (Children) [2011] EWHC 3147 (Fam)). The
she did not want contact with her father. Accordingly, the court also found that at the time the order was made Mrs G
mother had made clear that she would seek an order for did not have a settled intention to leave.
costs should the father make an application for contact.
Hedley J refused the application. The setting aside of the
The child, having met with Cafcass, expressed a clear wish parental order would not promote the welfare of the child
not see her father and the district judge ordered the father to in the current circumstances. Moreover, by drawing an
analogy from setting aside adoption orders the bar is very
pay the mother's costs, and in giving judgment said:
high and the facts of this case did not go far enough.
'This is not a meeting house. Although counsel for the
father said he simply wished to come here to establish
Residence orders and grandparents
the child's wishes and feelings, it is not appropriate to
Re B (A Child) [2012] EWCA Civ 858
use this court simply to do that.'
This case concerned an application by a father for
permission to appeal the decision of the district judge's
order for costs made against him at the first hearing dispute
resolution appointment.

Holman J, referring to the Private Law Programme,
emphasised that the express purpose of the First
Appointment is to provide a forum as a means to reach an
understanding of issues and for the resolution of them.
Moreover, there is no other means by which a parent could
engage the services of Cafcass to ascertain a child's wishes
and feelings without issuing an application.

This case concerned an appeal of a residence order made in
favour of the paternal grandmother in respect of K, aged 5
years.
Following the relationship breakdown K remained in the
care of the mother. The mother was opposed to any contact
between K and the father and extended paternal family, and
sought to rely upon serious allegations of domestic violence.

On this basis Holman J accepted that such an appeal would
have a real prospect of success. However, in applying the Orders for contact were made but were breached by the
overriding objective the judge considered that the full cost mother.
of an appeal would be disproportionate to the sum in issue
and refused permission to appeal.
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A fact finding hearing was fixed to investigate the mother's
allegations. The mother's counsel and the community
practice nurse, who was to accompany the mother to all
hearings, were not available. The judge refused an
application for an adjournment and the mother, rather than
proceeding in full, sought to make concessions in respect of
the findings sought.

contact arrangement with the father, despite a three hour
journey each way, was manageable.

The prominence of parental responsibility in private
law disputes
Re W (Children) [2012] EWCA Civ 999

Further orders for contact with father and grandmother This case concerned an appeal by a father against an order
were made and subsequently breached. The grandmother for no direct contact with his daughters, aged nine and six
then made an application for residence after the mother years.
threatened to abandon K.
The background concerns allegations by the mother of
A residence order was made in favour of the grandmother domestic violence against the father and of sexual abuse
on the basis that it was better for the child to live with her against the grandfather on the children, neither of which
grandmother and have contact with her mother than no were found.
contact with the paternal family. This decision was taken in
light of the local authority's view that a change of residence The basis for the order had been that after a lengthy period
would be harmful to K, and a refusal to reopen the of no contact the child psychologist recommended that both
allegations the mother had made which had previously children would require 'long term desensitisation to contact'
been compromised.
with the father, and for the mother and father to engage in
therapeutic services to develop emotional awareness and
In allowing the appeal Thorpe LJ said:
for the father to control his anger.
By the time of the final hearing this work had not taken
'I know of no case in which such dire sanction has been
place and the psychologist was of the view that the mother's
exercised against an obdurate parent to transfer the
distress and anxiety about the father were so great that there
primary care to a grandmother. Manifestly
should be no contact.
grandparents are not on an equal footing with parents.'
[13]
The Court of Appeal found the judge below had erred in her
approach and re-emphasised the dicta of Ward LJ in Re P
The trial judge had been wrong not to reconsider the (Children) [2008] EWCA Civ 1431 that 'contact should not be
mother's allegations in the context of the grandmother's stopped unless it is the last resort for the judge.' The judge
application, and had not fully assessed the emotional had failed to grapple with all the alternatives that were open
corollary a change of residence would involve. The case was to her and the focus should have been on implementing
remitted for a retrial and the trial judge urged to appoint a steps to achieve engagement in therapy.
guardian for K.
McFarlane LJ went onto to provide a wider perspective on
the responsibility of parents, rather than the courts, in
Residence and internal relocation
deciding and implementing arrangements that are in the
Re S (A Child) [2012] EWCA Civ 1031
best interests of their children, and the potential for it to be
given greater prominence in the resolution of private law
This was the father's appeal against a decision granting a disputes. He said at [80]:
residence order to the mother and permission to relocate
from London to Norwich. The father's argument was
'Whether or not a parent has parental responsibility is
centred on two bases: (i) the judge characterised the mother
not simply a matter that achieves the ticking of a box on
as the primary carer and approached the question of
a form. It is a significant matter of status as between
relocation by simply asking whether she should be allowed
parent and child and, just as important, as between each
to move; and (ii) the father asserted there was a shared care
of the parents. By stressing the 'responsibility' which is
arrangement and the judge failed to distinguish between B's
so clearly given prominence in the Children Act 1989,
needs and the wishes of the mother to move to Norwich.
section 3 and the likely circumstance that that
responsibility is shared with the other parent, it is hoped
In turning to the law relating to internal relocation and its
that some parents may be encouraged more readily to
relationship with residence the Court of Appeal confirmed
engage with the difficulties that undoubtedly arise when
that even in those cases where there is a shared residence
contemplating post separation contact than may have
order it was not an automatic bar or trump card preventing
hitherto been the case.'
a parent and child from relocating. It was always necessary
for the court to determine what was in the child's best
interests ( Re T (A Child) [2009] EWCA Civ 20, sub nom Re L
(Shared Residence Order) [2009] 1 FLR 1157).
In dismissing the appeal, the Court of Appeal disagreed
with the father's argument that the court below had
oversimplified the issue of relocation by equating the
mother's interests with those of the child. The judge had
correctly applied the paramountcy principle and found that
the wish to move was reasonable and justified, and that the
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Finance and Divorce September Update

"Long-term separation seems to be the low-cost, do-ityourself alternative to divorce for many disadvantaged
couples."
For more information, click here

Study suggests that Brits divorcing in Turkey struggle to
understand the Turkish legal system
A Study by Queen Mary, University of London has found
that many Britons who move to Turkey fail to understand
local and international laws which leaves them at financial
risk. For example, the Turkish legal system impacts on
British citizens who have invested in Turkey and have a
Turkish partner. One of the authors of the study, Dr Shah,
Anna Heenan, solicitor and David Salter, Joint Head of explains that:
Family Law at Mills & Reeve LLP analyse July’s financial
"If the pair divorce, where the British spouse provided some
remedies and divorce news and cases.
or all the purchase price, court action might not produce a
This update covers developments in financial remedies and result which favours them, meaning life savings can be lost."
divorce during August 2012 and is divided into 2 sections:
For the fully story, click here
• News in Brief
• Case Law Update (Commentary on Financial Remedies
and Divorce cases)
A transcript is available of a press conference launching
Mr Justice Ryder's final report on the Modernisation of
News in brief
This section of the update highlights some of the news items Family Justice released
that will be of particular interest to practitioners who advise For the full story, click here
on divorce and financial remedy cases.
Law Society publishes guidance on money laundering for
family lawyers
The Law Society warns of a perception that solicitors
carrying out litigation work may be less vigilant on client
due diligence and gives examples of schemes which may
target such solicitors. One such scheme involves individuals
who present themselves as foreign nationals and who ask
for assistance in enforcing a collaborative law agreement.
For the full story, click here

Amendments to the FPR come into force on 30 September
2012
The Family Procedure (Amendment No.3) Rules 2012 will
come into force on 30 September 2012. Rule 3 of these rules
amends the definition of "RSC" and "CPR" in rule 2.3(1) FPR
2010 and adds a new rule 2.3(4) to make it clear that, when
the FPR apply certain rules of the Rules of the Supreme
Court and County Court Rules, they are applying those
rules as they appeared at a fixed point in time, and not
subject to any amendment or revocation effected after that
time.
For more information, click here

Mr Justice Ryder's report for the modernisation of Family
Justice has been published
The recommendations in the report are intended to change
the culture of the family courts.
The key points highlighted in the report include:
1. "The single Family Court will be the vehicle for a
significant change of culture characterised by strong judicial
leadership and management and evidence-based good
practice".
2. "The immediate challenge is to develop effective methods
of assisting self representing litigants in private law cases,
while maintaining fairness to all parties"
3. "Self-representing litigants will need to be assisted to
understand and comply with the procedures which are
necessary to achieve fairness in financial remedy cases"
For a detailed summary and a link to the report, click here

New civil partnerships and civil partnership dissolutions
rise in 2011
The Office for National Statistics has released a new
statistical bulletin providing provisional statistics for 2011.
The bulletin explains that the civil partnership formation
statistics are taken from information recorded when civil
partnerships are registered as part of civil registration, as
required by law. The dissolution figures have been
compiled from court records and include annulments.

US research suggests that poorer couples are priced out of
divorce
Research by Ohio State University found that 15 % of
separations did not lead to divorce or reconciliation within
10 years. Couples within this group tended to be racial and
ethnic minorities, have low family income and education,
The number of civil partnerships in 2011 was 6.4% higher
and have young children.
than in 2010. The bulletin also contains an analysis of the
Dimitry Tumin, co-author of the study and a doctoral ages of those entering into civil partnerships, the areas in
student in sociology at Ohio State University, said that
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which they were formed and the sex of those entering into Z Limited was held to be a matrimonial asset. The company
civil partnerships.
manufactured and sold the same refreshments as the
husband's great-grandfather had sold door-to-door at the
The number of civil partnership dissolutions was 28.7% start of the 20th century. However, the husband's greathigher in 2011 than in 2010.
grandfather's business had ceased to trade many years ago,
the wife was an equal driving force in the early days of Z
Limited and the husband obtained the recipes after the
For more information, click here
parties were married. The judge found the wife's "early
contributions to the family actually outmatched those of the
Court of Appeal holds that Islamic culture is not a good husband." For example, she personally guaranteed bank
reason for failing to make maintenance payments
loans for Z Limited, she undertook legal work for the
The Telegraph reports that Dr Zaid al-Saffar failed to make company on a pro bono basis and ran the family home. The
maintenance payments of £60,000 to his ex-wife that he was wife had also owned property when the parties married
ordered to make by the court at first instance. His wife which could be traced to the former matrimonial home.
obtained an order for payment of the arrears in a lump sum
and for him to continue to make the monthly payments.
The husband argued that post-separation growth of Z
Limited was attributable to his efforts. Macur J considered
Dr Saffar appealed to the Court of Appeal claiming that he that it had done nothing more than achieve its latent
had stopped making the payments because his wife did not potential accrued during the course of the marriage but that,
need the money following an inheritance. The Court of in any event, the husband's post-separation efforts were
Appeal dismissed his appeal, finding that he was more than matched by the wife's early contributions.
determined not to make the payment because he thought
them "illegitimate or illegal according to Islamic culture."
The judge found it was likely the husband would consider
sale of his shares in the company in the short to medium
For more information, click here
term. She ordered that the former matrimonial home be
transferred to the wife and that the husband should pay her
a lump sum of £4m by instalments, secured by loan notes.
Case law update
The first payment of £1.25m was to be made within 28 days
This section of the update deals with cases involving post- to satisfy the wife's IVA and her legal fees. A further £1.25m
separation growth and contributions, an application for to redeem the mortgage on the former matrimonial homes
committal and a judgment summons and beneficial was to be paid by 31 December 2013 or the sale of the
ownership of properties.
husband's shares, whichever was the sooner. The final
payment of £1.5m was to be made on the sooner of 31
R v R [2012] EWHC 2390 (Fam) (Macur J) 13 August 2012
December 2015 or the sale of the husband's shares. Until the
The wife was 58 and the husband 61. The parties married in final payment the husband was to make periodical
1983 and had two adult children. The judge found the date payments to the wife. These were to be £12,000 per month
of separation to be September 2010.
until the first payment of £1.25m and thereafter £7,500 per
month until further order, plus an amount equal to the
The wife was subject to an Individual Voluntary mortgage interest repayments for the former matrimonial
Arrangement (IVA). She had significant additional debts home until the mortgage was redeemed.
following the closure of her solicitor's practice. When the
wife had been looking to obtain an IVA, the husband had
instructed his solicitors to obstruct the IVA proposal and Winter v Winter [2010] EWHC 3825 (Fam) (Baron J) 30 June
thereby cause delay and additional cost. The judge held that 2010
the wife's debts should be top-sliced before the assets were This case concerned:
divided, which might reflect that the husband's conduct in
increasing the costs of the IVA "comes at a price to him."
1. An application for committal relating to the breach of an
order of Mr Philip Moor QC (as he then was) sitting as a
The wife had been in poor physical and mental health for Deputy High Court Judge; and
the last few years and the judge considered it unlikely that 2. An application for a judgment summons for the breach of
she would generate a significant income in the future. The an order made by DJ Walker.
wife lived in the former matrimonial home (which was
heavily mortgaged) and she was dependent on maintenance The parties were Swedish. They married in 1992 and had
pending suit (MPS) and loans from her family. Her personal three children. The terms of the financial settlement reached
assets and pension were minimal.
on divorce are not set out in the judgment. What is clear is
that the husband had paid no child maintenance following
The husband held 91.75% of the shares in Z Limited and the wife's return to Sweden with the children in 2008.
drew a substantial salary from it. In financial year ending
2010, his average drawings were £24,000 before payment of The husband made an application for a downward variation
MPS. His only financial debts were his outstanding of the periodical payments due to the wife and children. DJ
director's loan account and his legal fees. He also had a Walker made an order reducing the periodical payments to
modest pension.
the wife to a nominal order and to £410 per month in respect
of the children (it is not clear from the judgment what level
The total assets were found to be around £7.675m net, which of payments was being made prior to this). The husband
appears to have been primarily of the value of Z Limited.
paid nothing under this order. By January 2010 the total
arrears under DJ Walker's judgment were around £26,000.
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The wife obtained a number of worldwide freezing
injunctions against the husband. In November 2009, a flat
owned by the husband in Sweden was due to be or had been
sold and the wife wished to secure some of the sale proceeds
against the amounts due to her and the children under the
order of DJ Walker. The freezing injunctions were not
effective in Sweden. In the course of a hearing before Mr
Philip Moor QC sitting as a High Court judge, the husband
agreed to bring £32,000 of assets into the jurisdiction and
pay them into his English bank account. This was
incorporated into a consent order which also provided that
the husband should supply details of his bank account to
the wife's solicitors. The husband did not obey the order.

- Mr Ali's brother and sister-in-law asserted a 100% interest
in Skipton Road. Mr Ali's brother claimed that he had
contributed half of the purchase price (giving him a 50%
interest) and that he had later agreed with Mr Ali that he
was entitled to 100%. Mr Ali's sister-in-law claimed she had
an understanding with her husband that she had a 50%
interest by virtue of work she had done to the property.

- Another of Mr Ali's brothers claimed a 100% interest in
Stonehaven Court, a property which was registered in the
joint name of that brother and Mr Ali. The brother said he
would eventually pass his 100% interest to his son.
Alternatively, the brother claimed that he and his son each
had a 50% interest in the property on the basis of renovation
Baron J noted that the husband received around £108,000 work and bills paid during the son's residence in the
from the sale proceeds of the flat, that he had chosen to property.
repay various loans (including one to his current wife and
new family) and that he had withdrawn substantial sums - a third brother claimed a 100% interest in Plover Street on
from his bank accounts against the background of knowing the basis that he had paid for the property.
he had a liability to his children.
The Law
The husband was sentenced for contempt to one year's Dobbs J reviewed the evidence given by each of the
imprisonment, unless he fully complied with the terms of an claimants. She noted that the starting point in these cases is
offer he had put before the court. This offer included that the the legal ownership of each property and that it as for the
husband would pay a total of £32,000 into a joint account in party asserting that the beneficial interests are held other
four tranches. In the event that he failed to make any of than in accordance with the legal title to prove their case
those payments on the due date, the entire sum outstanding (Stack v Dowden [2007] 2 AC 432). Dodds J further noted
that Jones v Kernott [2012] 1 AC 776 had made clear that in
would fall due.
"sole name" cases there were two further questions to be
Baron J adjourned the application for a judgment summons. asked:
The husband had lodged an appeal of the order of Mr Philip
Moor QC and Baron J also indicated that, insofar as the 1. whether it was intended that the other party have any
Court of Appeal sought to remit any of the alleged arrears, beneficial interest in the property at all; and
the case should come back to her to consider the precise 2. if he does, what that interest was.
sums upon which the sentence of imprisonment would then
In considering question 1, there would need to be evidence
require to be suspended.
of an actual agreement, arrangement or understanding
between the parties "based on evidence of express
Re Ali [2012] EWHC 2302 (Admin) (Dobbs J) 18 July 2012 discussion between the partners, however imperfectly
In this case Dobbs J considered the extent of third party remembered and however imprecise their terms may have
been" (Lloyds Bank v Rosset and Another [1991] AC 107,
beneficial interests in a number of properties.
Lord Bridge of Harwich at 132 F G).
Mr Ali had been convicted of money laundering in the
period from 1997 to 2001. A confiscation order was made In considering question 2, the court may have regard to the
against him in the sum of £756,000 representing the assessed whole course of dealings between the parties to ascertain
benefit. Mr Ali's realisable assets had been valued at slightly their intentions or, if necessary, to impute them.
more than £756,000 and they included 5 properties owned
in his sole name: Woodland Road, Lilycroft Road, Skipton In so far as improvements to the property are concerned,
carrying out work on the property of another without more
Road, Stonehaven Court and Plover Street.
does not provide the party carrying out the work with a
A restraint order had been made in February 2001. A beneficial interest save in exceptional circumstances (Morris
management Receiver was appointed but discharged in the v Morris [2008] EWCA Civ 257).
spring of 2006. Mr Ali did not pay towards the order so an
enforcement Receiver was appointed in June 2010. Various The claimants needed to show either a financial
contribution to the purchase price of the property
third parties made claims over the properties:
(demonstrating an interest under a resulting trust) or:
- Mr Ali's wife asserted a 50% interest in Woodland Road,
which was accepted by the liquidator. She also claimed a 1. An agreement or understanding that they were to hold a
further interest by virtue of a payment of around £20,000 by beneficial interest;
her nephews towards mortgage arrears which had arisen 2. Reliance upon that agreement; and
3. Detriment or change of position referable to that reliance
whilst Mr Ali was in prison.
(Grant v Edwards [1986] Ch 638).
- Mr Ali's wife also claimed a 50% interest in Lilycroft Road.
This property was shown in the accounts of Watan Travel, Credibility of Witnesses
Dobbs J concluded that Mr Ali was an unreliable and "less
in which Mr Ali's wife was a partner.
than credible" witness. There were significant
inconsistencies between his statements and evidence and
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also between his statements and evidence and the evidence relation to the claim by Mr Ali's sister-in-law, no evidence
and statements of others. The documentary evidence also had been produced in support of the alleged work carried
out. These works supposedly totalled £100,000 and the
undermined his case.
value of these works, the fact they were carried out
The other witnesses were also considered unreliable in the relatively recently (when the family was aware of the
main. On occasions, they were internally inconsistent and confiscation order) and that the court was still treating the
inconsistent with the evidence of others. It was apparent the property as Mr Ali's made this surprising. The issue was
family had discussed the case before giving evidence, not first raised, out of the blue, in cross-examination. Further,
least because many of them made the same errors. All of the there were no conversations between Mr Ali's brother and
claimants were in court listening to the rest of the family sister-in-law that would give rise to her belief about an
giving evidence and when one of them raised an issue never interest: it was premised on the fact that she was his wife.
raised before by someone else, the same issue was then There was also no discussion with Mr Ali as to ownership.
adopted by another witness. "The summary of the evidence The works were carried out without his consent.
cannot convey satisfactorily the overall impression of want
of reliability and credibility on the part of most of those who In relation to Stonehaven Court, no documents had been
produced about the purchase and mortgage repayments
gave evidence."
and Mr Ali's brother gave inconsistent evidence about the
Conclusions about ownership of the properties
amount he paid by way of deposit. He also gave conflicting
In relation to Woodland Road, there was no dispute that the evidence about when he paid the mortgage off and where
mortgage arrears accrued when Mr Ali was in prison. The the funds came from. There was also conflicting evidence
money paid by the third parties was an unsecured liability about why Mr Ali featured on the title. As it was accepted at
and it was apparent that the two nephews envisaged that the confiscation proceedings that the brother had a 50%
the loan might never be repaid. The basis on which Mr Ali's beneficial interest in the property, there was no need for a
wife sought an increased share of the beneficial interest was declaration now. In relation to the nephew's interest, there
because she had suffered during her husband's was little paperwork to back up the assertion of
imprisonment in looking after the house and children. There improvements made to the property. Any claim he might
was no legal basis for an increased beneficial interest but as have lay against his father.
the Receiver had conceded the wife had a 50% interest in
Woodlands Road, this was declared.
In relation to Plover Street, there was no satisfactory
evidence why it should have been registered in Mr Ali's sole
In relation to Lilycroft Road, it was clear that Mr Ali's wife name. The claim had been made late in the day, the evidence
had contributed almost nothing to the partnership and that as a whole was unsatisfactory and did not satisfy the burden
she had no decision-making powers. Mr Ali's conduct and on the applicant to shift the presumption.
treatment of the property was consistent with it being his
own until the confiscation proceedings in this case began.
Dobbs J also noted that Mr Ali's response to the restraint
order was to accept ownership of all the properties, and in
In relation to Skipton Road, there was no evidence of a joint some cases joint ownership. He did not consult anyone in
purchase with Mr Ali's brother. Mr Ali's whole conduct up the family when responding to this order.
to the time of the restraint order had been to treat the
property as his own, despite the fact he was not living in it.
This undermined any suggestion of common intention. In

www.familylawweek.co.uk

Family Law Week October 2012 - 33

Forced Marriage and the Criminal Law

Charlotte Rachael Proudman, barrister, provides an
overview of the Government’s proposed changes to the
law intended to combat forced marriage.
On Friday 8 June 2012 the Government announced that
forced marriage will become a specific criminal offence. This
followed the announcement in October 2011 that breaches
of forced marriage protection orders (FMPOs) would be
criminalised. Forced marriage legislation will be introduced
in 2013/2014 parliamentary session. The Government's
announcement follows a 12 week public consultation which
gathered views from victims, front line organisations,
practitioners and the general public.

Ÿ Criminalisation
will
challenge
community
understandings that emotionally and psychologically
forced marriages are acceptable.
Ÿ An offence will fill the gap in criminal law by enabling
the prosecution of perpetrators for emotionally forcing
victims into marriage.
Ÿ Perpetrators will be brought to justice by prosecuting
them for the act of forced marriage itself along with any
other offence that took place. Prosecuting other criminal
offences separately from forced marriage itself
recognises that the perpetrator of another criminal
offence (for example rape) is not necessarily the person
responsible for the forced marriage.
Ÿ Victims will be empowered as they will have a choice of
pursuing a civil and/or a criminal remedy.
Ÿ Victims' position will be strengthened by enabling them
to use the law as a bargaining chip to negotiate with their
parents.
Ÿ Parents could also use the law as a bargaining chip to
negotiate with their relatives overseas who might be
pressurising them to force their son or daughter into
marriage.
Ÿ Forced marriage constitutes a distinct inhumane act of
sufficient gravity that it should be considered as a crime
separate from existing criminal offences which can be
prosecuted separately.
Ÿ Criminalisation will clarify what steps need to be taken
in forced marriage cases by public sector employees,
many of whom lack knowledge and confidence of how to
deal with such cases. Karma Nirvana, a forced marriage
and honour based violence charity, runs a helpline for
victims and professionals. They receive over 200 calls a
month from professionals seeking advice.
Ÿ A criminal offence will result in prosecutions for the act
of a threatened or actual forced marriage itself along with
any other offence. From April 2011 to April 2012 there
were 42 criminal investigations involved forced marriage
and 21 of those resulted in a conviction. However, the
legislation must be extra-territorial to ensure it is
effective and enforceable. Recognising the importance of
an extra-territorial offence, the Austrian Government
announced plans in November 2011 to amend their
existing forced marriage offence accordingly.

Specific criminal offence of forced marriage
Criminalisation of forced marriage is a contentious subject
on which there are a range of strongly held views. In the
public consultation 54% of respondents were in favour of
the creation of a new offence while 37% were opposed. One
of the main reasons for supporting criminalisation was the
concern that the current legislation is not tackling forced
marriage. Research carried out by the Department for
Children, Schools and Families estimated that nationally the
number of reported cases of forced marriage in England was
between 5,000 and 8,000. In addition to forced marriages
occurring in Britain, the UK's embassies and high
commissions continue to rescue British victims who are Prosecutions for forced marriage must be victim-led. This
forced into marriages overseas, and repatriate them back to will guarantee that victims continue to report their concerns
rather than fearing that the state will prosecute the
the UK.
perpetrators without considering their wishes and feelings.
The public's reasons for supporting criminalisation mirror For example in the case of R v Ghulam Rasool [1990-1991] 12
the author's own research findings which she published in Cr App R (S) 771, which had a forced marriage background,
2011 Forced and Arranged Marriage. All the women the victim said in court that she had now been reconciled
interviewed by the author were strongly in favour of with her family and did not want them prosecuted. The
criminalisation. The main reasons for supporting victim's step-father was sentenced to two years
imprisonment, her mother was given a conditional
criminalisation include:
discharge, and her brothers were ordered to perform
Ÿ The existence of a specific offence will result in an community service. The purpose of prosecuting forced
increase in reporting of forced marriage. Since Denmark marriage cases is to provide victims with justice and
criminalised forced marriage in 2008, a Copenhagen- recognition of the wrong that they have suffered, but this
based organisation, LOKK, reported a surge in victims can only be achieved if victims support the prosecution.
coming forward.
Ÿ It will send out a public message to perpetrators that
forced marriage is socially unacceptable.
Ÿ Criminalisation will have a deterrent effect as the
prevailing code of honour and shame prevalent amongst
some communities may prevent families from breaking
the law.

Breach of FMPOs to become a criminal offence
At present, the law governing forced marriage is the Forced
Marriage (Civil Protection) Act 2007 (FMCPA 2007) which
provides a specific civil remedy of forced marriage
protection orders (FMPOs) designed to protect those
threatened with or subjected to forced marriages. Between
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November 2008 (when the FMCPA 2007 came into force) There is evidence of a trend towards criminalisation of
and June 2011 only 339 FMPOs were recorded.
forced marriage across Europe. Some EU Member States
rely on civil law and criminal offences which encapsulate
Only five breaches of FMPOs have been recorded since the behaviour behind forced marriage, while others rely on
November 2008 and only one breach has resulted in a prison international treaties which forbid forced marriage.
sentence. Currently breach is dealt with as a civil contempt However, there are a number of EU member states where
of court punishable with a fine or a custodial sentence of up there is an absence of legal provisions relevant to the
to two years imprisonment. In an attempt to deter forced behaviour associated with forced marriage. For instance in
marriage, breach of FMPOs will become a criminal offence. Czech Republic and Romania, marital rape is not recognised
This will bring the FMCPA 2007 in line with Scottish as a specific criminal offence. The lack of relevant laws
legislation where breach of an order governed by the Forced means perpetrators are immune from punishment.
Marriage etc (Protection and Jurisdiction) (Scotland) Act
2011 is a criminal offence with a maximum prison sentence Following concerns that current legal initiatives are not
tackling the practice, the Council of Europe's study 'Forced
of two years.
marriages in Council of Europe member states' in 2005
Currently FMPOs extend to conduct outside England and recommended that a specific offence of forced marriage be
Wales. Statistics indicate that forced marriages occur enacted in European countries. Since this study was
transnationally; for instance 21 victims out of the 116 FMPO released in 2005 a number of EU member states have
applications, were already abroad at the time of the enacted a criminal offence of forced marriage. Denmark,
application. The legislation needs to be extra-territorial to Germany, Austria, Malta, Belgium and Cyprus have
ensure that perpetrators hiding abroad will be brought to criminalised the practice. Forced Marriage is also a criminal
offence in Norway. Although Norway is not an EU member
justice for breaching FMPOs.
state it is subject to EU legislation through the European
Supportive measures
Economic Area Agreement. At present the Swedish
Recognising the importance of social and community government is consulting on the criminalisation of forced
measures alongside legislative initiatives, the Government marriage following a two year report which concluded that
announced on 8 June 2012 that it will invest £500,000 over there is a definite need for criminalisation.
the next three years to support those working in education
and safeguarding so that they know how to spot the earliest Developing legislation collectively across Europe is only the
signs and what action to take. Awareness is being raised to first step in combating forced marriage. If forced marriage
highlight the risk of forced marriage abroad through the is to be dealt with and, ultimately, eradicated, legislation
major summer campaign in 2012, highlighting the right to must be effectively drafted across Europe to ensure it is
choose and the help available. Communities are also being enforceable. There are a number of disparities in the way in
engaged through a nation-wide programme focussed on which a criminal offence of forced marriage has been
prevention and education, delivered through regional drafted across Europe. Those disparities include, for
roadshows and debates. There will be implemented a example, the definition of forced marriage, the provisions
comprehensive support package for victims who have been for prosecution (either state-led or victim-led), sentence
repatriated. Money will also be invested both to expand the imposed for committing such an offence and the extracurrent training for relevant professional agencies, territorial nature of an offence. It is imperative that
including the CPS, police, judiciary, health agencies, and European countries consult with each other to ensure the
social services, and to establish a single point of contact in development of coherent and consistent legislation on
every local authority.
forced marriage across Europe.
Regrettably forced marriage does not form part of the PHSE
school curriculum despite the fact that, according to Forced
Marriage Unit statistics, between January and May 2012
44% of forced marriage reports involved children under the
age of 16. An emphasis on education would ensure that
young people are aware of their choices and rights as well
as the support available to them.
Criminalisation of forced marriage across Europe
The announcement of the intention to criminalise forced
marriage coincided with the Government signing the
Council of Europe's Convention on Preventing and
Combating Violence against Women and Domestic
Violence (CAHVIO) on 8 June 2012. Signing the convention
reflects the Government's continuing commitment to
tackling violence against women and girls, including forced
marriage and psychological violence.

Conclusion
Criminalisation is supported by the public in Britain, as
evidenced by the consultation process. It has been clearly
deemed to be the way forward across Europe. In taking the
decision to criminalise forced marriage the Government will
be bringing the law in England and Wales into line with that
of several European countries as well as our obligations
under Article 16(1) (b) of the UN Convention of the
Elimination of All forms of Discrimination against Women.
Recognising the importance of social and community
initiatives to tackle forced marriage, the Government will
provide additional funding to enable such measures to run
alongside a specific offence of forced marriage. All these
measures will make forced marriage preventable and will
make it less difficult for victims to avoid or escape forced
marriage.
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Fact Finding Hearings: Who Pays?
Stuart Hughes, Senior Solicitor at Greene and Greene
Solicitors, and Sabuhi Chaudhry, barrister at Coram
Chambers, consider recent developments concerning costs
in fact finding hearings and the divergence between
private law and public law cases.
The general rule
Children Act 1989 proceedings normally occupy a relatively
unique exemption from the general rule in civil proceedings
that 'costs follow the event' due to the departure from the
CPR 44.3(2) by the Family Proceedings Rules 2010 Rule 28.2
(and prior to that the FPR 1991 r.10.27).
Family Law practitioners will be familiar with the court's
extreme reluctance to make costs orders in Children Act
1989 proceedings save in the rarest of cases where one
party's behaviour may justify such an order.
Wilson J (as he then was) explained the rationale in London
Borough of Sutton v Davis (Costs) (No 2) [1994] 2 FLR 569,
570H – 571C, in this way:
"Where the debate surrounds the future of a child, the
proceedings are partly inquisitorial and the aspiration is
that in their outcome the child is the winner and indeed
the only winner. The court does not wish the spectre of
an order for costs to discourage those with a proper
interest in the child from participating in the debate. Nor
does it wish to reduce the chance of their co-operation
around the future life of the child by casting one as the
successful party entitled to his costs and the other as the
unsuccessful party obliged to pay them The proposition
applied in its fullest form to proceedings between
parents and other relations; but it also applies to
proceedings to which local authorities are a
party…….But the proposition is not applied where, for
example, the conduct of the party has been
reprehensible or the party's stance has been beyond the
band of what is reasonable."
The 'exceptional' cases
The general principles to be applied in consideration of
costs applications in CA 1989 cases were summarised by the
Court of Appeal in Re T (Order for Costs) [2005] EWCA Civ
311, [2005] 2 FLR 681 at 690 and 694. This was a case in
which the mother was found to have unreasonably
frustrated contact:
"[36] The principles, which fall to be applied, are not, we
think, in dispute. The Judge summarised them
succinctly in the following way:
2.1 The CPR apply. Under normal circumstances,
according to r44.3(2)(a), the general rule is that costs
should follow the event, although the court can make a
different order (r44.3(2)(b))
2.2 However this general rule does not apply to family
proceedings (Family Proceedings (Miscellaneous
Amendments) Rules 1999)
2.3 It is suggested that even in family proceeding, the
general rule is probably the starting point but can more
easily be displaced (Gojovic v Gojovik (No 2) [1992] Fam
40)

2.4 In some cases involving children in particular, costs
awarded against one parent or another are exceptional
since the court is anxious to avoid the situation where a
parent may feel "punished" by the other parent which
will reduce co-operation between them. This will only
impinge ultimately on the welfare of the child or the
children concerned (London Borough of Sutton v Davis
(Costs)(No2) [1994] 2 FLR 569; Re M (Local Authority
Costs) [1995] 1 FLR 533)
2.5 The conduct of the parties is in reality the major
consideration when deciding whether or not an
exceptional order for costs should be made. It should
only be made if the penalised party has been
unreasonable in his or her conduct. Moreover the
'unreasonableness' must relate to the conduct of the
litigation rather than the welfare of the child (R v R
(Costs: Child Case) [1997] 2 FLR 95)
2.6 One has to be very careful in this distinction when, as
in the case of (the mother), the apparent
unreasonableness is as a result of the personality of the
relevant party. In such circumstances, there is often an
overlap of that party's conduct of the litigation and the
conduct relating to the welfare of the child."
The court's general reluctance to avoid costs orders even
where there appears to be obvious and flagrant litigation
conduct by one party is often a source of frustration to both
client and family lawyer (see for example Re N (A Child)
[2009] EWHC Civ 2096 (Fam), [2010] 1 FLR 454). However,
recent cases have reminded us that there may be scope for
costs orders particularly when dealing with factual issues of
significance which arise between the parties and require
costly bespoke fact finding hearings. This is particularly so
given the perceived increase in serious allegations being
made and pursued in private law cases and the authors
venture to suggest that such allegations might increase with
the rise in the number of litigants in person. It is notable that
costs issues for fact finding cases in the public law arena are
moving in a different direction.
Ring fenced costs for fact finding hearings in private law
cases?
In Re J (Children) [2009] EWCA Civ 1350, the Court of
Appeal considered the proper approach for an application
for costs by one parent against the other in a bespoke fact
finding hearing within contact proceedings. The Court of
Appeal allowed the mother's appeal to the extent that the
respondent father was ordered to pay two thirds of the
mother's costs of the fact finding hearing before the district
judge and made it clear that the district judge should have
taken greater account of the nature of the enquiry, the
seriousness and relevance of the allegations made by the
mother, the extent to which the father admitted them, and
most importantly, beyond what the father admitted, the
extent to which they had been found proved (or not proved)
– [13]. Importantly Wilson J in Re J (Children) highlights
that the effect of a direction for a separate fact finding
hearing was that the costs incurred by the mother in relation
to that hearing can confidently be seen to be wholly
referable to her allegation against the father. There was, in
that sense, a ring fence around that hearing and thus around
the costs referable to it.

[17] "In my view the enquiry necessary to a valid
exercise of the court's discretion in relation to the costs
incurred before the District Judge should start with an
acknowledgment that the Mother's allegations were
allegations of violence of some seriousness ………The
order for a bespoke fact finding hearing was surely to
consign the determination of the mother's allegations
into a separate compartment of the court's
determination of the father's application for an order for
contact. It went almost without saying …..that the
optimum outcome of the contact application could be
determined only by reference to the findings made at the
fact finding hearing; but the effect of the direction for a
separate fact finding hearing was that the costs incurred
by the mother in relation to that hearing can confidently
be seen to be wholly referable to her allegations against
the father. There was, in that sense, a ring fence around
that hearing and thus around the costs referable to it.
Those costs did not relate to the paradigm situation to
which the general proposition in favour of no order as to
costs applies."
In respect of quantum of costs, interestingly the court's
formula for calculation was that as the hearing had been
devoted exclusively to the court's consideration of serious
and relevant allegations against the father of what was
described as 'misconduct' on his part and as over two thirds
of the mother's allegations were true and less than one third
of them were not established yet were not found to be
untrue, the father was ordered to pay two thirds of the
mother's costs of and incidental to the fact finding [19][20].
This is – arguably – a discernible move towards 'costs follow
the event' in fact finding cases in private law CA1989 matters.

court (and the parties) that the child was unwilling to have
contact with the applicant father (in the run up to her GCSE
examinations). The applicant father accepted the position
and the court made no order. The respondent's solicitors
then sought summary assessment of costs. Holman J,
hearing the appeal, states as follows:
1. As to the principle of costs orders in Children Act cases
"[13] As is of course very well known, the Family
Procedure Rules 2010 disapply that part of the Civil
Procedure Rules that provides a starting point that the
unsuccessful party pays the costs of the successful party.
As Lord Justice Wilson memorably says in one case, the
effect is that in family cases of this kind the court simply
starts with a blank sheet of paper. The district judge was
later to say in his judgment:
'The court has a broad discretion to make such order
as it thinks just, and the court has to consider in the
circumstances whether it is right to order the father
to pay costs, whether by reason of his litigation
conduct or simply because it is the right thing to do.
That appears to be the test.'
It does not seem to me that there is any significant error
in that broad description by the district judge of the
discretion that he was exercising, or as to the approach.
He referred to the fact, as was self-evident, that the
father had received legal advice (the content of which
was unknown to the district judge, as it remains to me)
and that, having decided to make an application for
contact, the responsibility for that decision lay upon the
father. That also seems to me to be a perfectly correct
and appropriate appraisal by the district judge. The
father is a gentleman of mature years and patent
intelligence and full capacity, and he was, and indeed
remains, fixed with responsibility for decisions that he
took whether acting with the benefit of legal advice or
not."

In a recent case of R v R v A [2011] EWHC 1158 (Fam), there
was an extension of this theme as whilst there was no formal
fact finding hearing, the court made a costs order in any
event as, amongst other things, the court felt that the father
had been forced to defend false allegations made against
him. The court in this case concluded that the manner in
which an aunt and uncle had conducted proceedings either 2. As to the principle for permission to appeal
amounted to litigation misconduct or provided a basis upon
"[21] Since this case is governed by the Family Procedure
which it was 'just' to order costs against them. The aunt and
Rules 2010, the relevant rule is rule 30.3 of those rules,
uncle had made a number of highly unpleasant and
although the material rule (namely 30.3(7)) is in identical
irrelevant allegations against the father, which he had been
terms to rule 52.3(6) of the Civil Procedure Rules. Each
obliged to defend but which had never been brought to
of those rules provides that:
court to be tested. The court's view was that the proceedings
should not have been brought by the aunt and uncle, having
Permission to appeal may be given only where on the evidence little to do with the welfare of the child and
being little more than an attack on the father – see paras
(a) the court considers that the appeal would have a
[17][19],[24].
real prospect of success; or
In addition, in the recent case HH v BLW [2012] EWHC 2199
(b) there is some other compelling reason why the
concerning an appeal against a costs order made by a
appeal should be heard.
district judge in the Principal Registry, whilst the court
found merit in the appeal, the unfortunate father lost the
It is not suggested in this case that there is some other
appeal on the basis of 'proportionality'.
compelling reason why the appeal should be heard, but
Miss Rayson strongly submits that the proposed appeal
The facts were that the applicant father issued a contact
"would have a real prospect of success". With that, I
application in relation to his child who was then aged 15
agree. That is far from saying that, in my view, the
and a half years old. The respondent mother's solicitors
proposed appeal would definitely succeed.
alleged that such an application was an abuse of the process
and/or harassment of the mother and threatened to seek
[22] On a substantive appeal as to costs, it would be
costs. The matter came before the district judge as a First
necessary to show that the judge below had either made
Hearing Dispute Resolution Appointment (FHDRA) and a
some significant error of law, which this judge did not
CAFCASS officer met with the child and reported to the

do, or had reached a decision which was plainly wrong
and such that no district judge correctly directing
himself could properly have made. As is quoted in a
passage in the White Book, Volume 1 at para.52.1.5:
'The general approach of appeal courts is one of
reluctance to interfere with costs orders…As is well
known, orders for costs are very rarely disturbed [per
Judge LJ in a case which is then cited].'

was to ask at para.13 (at the end of his judgment) a
question:
'Is it proportionate that this court should permit her
to do so? I have reached the firm conclusion that it is
not.'
This clearly indicates that, even in family litigation,
appellate courts have to take into account broad overall
considerations of proportionality.

So the hurdle on any appeal from a discretionary decision as
to costs is undoubtedly a very high one. Although I myself 4. In summary and despite the appeal having merit
have identified above a number of criticisms of the permission was not granted due to proportionality.
approach by, and language used by, the district judge, that
is far from saying that the proposed appeal would The authors however highlight the passage at [29]
inevitably succeed, although I do frankly say that I cannot
"As I have already said, it does seem to me that a
conceive that I myself would have made any order as to
relevant matter, even in family proceedings, is the
costs if I had been hearing this matter on 14th March 2012.
financial position of each party. No family judge can fail
to be aware that there are many, many people to whom
[23] But the test under rule 30.3(7)(a) is of course a much
even apparently very small sums of money matter
lower one, namely whether the appeal "would have a real
acutely. There are, of course, many people whose means
prospect of success" and I am in no doubt that it would."
are so limited that they might feel driven to appeal in
relation to very small sums that to them are simply
3. As to why permission to appeal was not granted
unpayable."
"[27] Further, I do have to take into account appropriate
Recent developments in the public law arena as to the
allocation of the desperately hard pressed resources of
costs of fact finding hearings
the Family Division of the High Court. In a very
By contrast, the Supreme Court decision in T (Children)
different context, in the case of Dow Jones & Co. Inc. v.
[2012] UKSC 36 is the most recent and most relevant current
Jameel [2005] EWCA Civ. 75, Lord Phillips, Master of the
authority for assessing the court's approach to costs in
Rolls, giving the judgment of the court said at para.54:
public law CA1989 cases.
'It is no longer the role of the court simply to provide
The facts of T (Children) concerned an appeal arising from a
a level playing field and to referee whatever game
costs order made against the local authority infavour of a
the parties choose to play upon it. The court is
party in care proceedings. Two children who were the
concerned to ensure that judicial and court resources
subject to an application under s.31 (2) Children Act 1989
are appropriately and proportionately used in
had alleged sexual abuse at the hands of their father, six
accordance with the requirements of justice.'
other men and that their father's parents (paternal
grandparents) had colluded in the abuse. The court joined
Later in the same judgment at para.69, the Court of
the six men and the grandparents to the proceedings and
Appeal was to say, metaphorically:
ordered a fact finding hearing. As a result of that fact
finding exercise five of the six men and the grandparents
'The cost of the exercise will have been out of all
were exonerated. The grandparents were ineligible for
proportion to what has been achieved. The game
public funding and they re-mortgaged their home,
will not merely not have been worth the candle, it
expending £52,000 in legal fees, and at the successful end of
will not have been worth the wick.'
the fact finding hearing they sought a costs order against the
local authority. Importantly it was not suggested that the
It might seem harsh to the father, who sits here today, to
local authority had acted unreasonably.
hear metaphors of a "game" and a candle and its wick,
but that was the language used by a Court of Appeal of
The judge at first instance refused the grandparents costs
great distinction in that judgment.
application on the basis that it was not usual to award costs,
save, in cases where a party had acted unreasonably or
[28] At page 2043 of the 2012 Family Court Practice, in
reprehensibly.
the notes to Family Procedure Rules, rule 30.11, the
editors write:
The Court of Appeal allowed the grandparents' appeal,
holding that costs could be awarded in respect of discrete
'Proportionality - In exceptional but appropriate
fact finding hearings.
cases the appeal court may decline to hear an appeal
on the basis that further litigation is disproportionate
Although it rarely hears appeals relating to costs, the
to the costs and/or issues in the case (Cook v.
Supreme Court granted permission to appeal because of the
Plummer…).'
important point of principle raised by the appeal, on terms
that, whatever the result, the grandparents' entitlement to
Miss Rayson has kindly produced the full report of Cook
recover their costs as a result of the order of the Court of
v. Plummer [2008] EWCA Civ. 484; [2008] 2 FLR 989. I
Appeal would not be disturbed.
mention that there is no reference in the judgment of
Lord Justice Thorpe in that case to any test of
exceptionality, but in a very different factual context he

The Supreme Court unanimously allowed the appeal,
holding that the general practice of not awarding costs in
care proceedings against a party, including the local
authority, in the absence of unreasonable stance or
reprehensible behaviour should not be the subject of an
exception in the case of discrete fact finding hearings in such
a case. It was the court's view inter alia that:
Ÿ It was legitimate to have regard to the competing
demands on the limited funds of the local authority. It
was not right to treat it as in the same position as a civil
litigant who raises an issue that is ultimately determined
against him. A local authority has a duty to investigate
reports that a child has been subjected to significant harm
and where there are reasonable grounds for believing
that they may have been well founded, to instigate care
proceedings. In this respect the role of the local authority
has much in common with that of a prosecuting authority
and it is for the court to determine where the truth lies
[42].
Ÿ There was no valid basis for restricting the approach of
the Court of Appeal in this case to findings of fact in a
split hearing and the effect on resources of the local
authorities would be significant [43].
Ÿ For these reasons the Supreme Court concluded that the
general practice of not awarding costs in care
proceedings against a party, including a local authority,
in the absence of reprehensible behavior or an
unreasonable stance, is one that accords with the ends of
justice and which should not be the subject to an
exception in the case of split hearings. [44]
Conclusions
In public law proceedings, in the absence of 'reprehensible
behaviour or an unreasonable stance', costs orders are very
unlikely to be obtained after a fact finding hearing. The
Supreme Court distinguishes the position of a civil litigant
in private law proceedings and that of the local authority
and in doing so highlights the risk that any privately funded
party takes in asserting or denying a disputed fact which
then results in a fact finding exercise.
By contrast, in private law Children Act 1989 proceedings,
the authors suggest that there is a higher possibility of
seeking and obtaining costs orders after a contested bespoke

finding of fact hearing (bearing in mind 'The President's
guidance to spilt hearings' of May 2010). Allegations made
in private law applications which necessitate a finding of
fact hearing elevate that application from a relatively
straightforward welfare assessment to one where the
welfare decision of the court cannot begin until findings are
proved or disproved. Accordingly costs increase
exponentially.
Family Law Practitioners are reminded of the following:
FPR 2010 28.1 - The court may at any time make such order
as to costs as it thinks just.
The FPR 2010 whilst departing from the general rule that
'costs follow the event' also ensures that CPR 44.3 applies to
family proceedings and it is important to re-state the
applicable rules that the family court must consider:
(4) In deciding what order (if any) to make about costs, the
court must have regard to all the circumstances, including –
(a) the conduct of all the parties;
(b) whether a party has succeeded on part of his case,
even if he has not been wholly successful; and
(c) any payment into court or admissible offer to settle
made by a party which is drawn to the court's attention,
and which is not an offer to which costs consequences
under Part 36 apply.
(5) the conduct of the parties may include:
(a) conduct before, as well as during, the proceedings
and in particular the extent to which the parties followed
the Practice Direction (Pre-Action Conduct) or any
relevant pre-action protocol;
(b) whether it was reasonable for a party to raise, pursue
or contest a particular allegation or issue;
(c) the manner in which a party has pursued or defended
his case or a particular allegation or issue; and
(d) whether a claimant who has succeeded in his claim,
in whole or in part, exaggerated his claim.

A legal right to gay marriage?*

such as 'human dignity', 'equality' and 'human rights' raises
the debate to another level. Rather than the arguments being
political, religious or moral, they become legal: rather than
ephemeral and esoteric, they become narrative and identifiable. This article seeks briefly to consider the international
and European regional standards relevant to the gay marriage debate and to assess their impact for supporters and
objectors alike. 8 Do human rights conventions 9 guarantee
the right to same-sex marriage?

International standards
The right to marry is provided for in a number of international laws and declarations. For example, The Universal
Declaration of Human Rights (UDHR) states that 'men and
women of full age….have the right to marry and found a
family' (Article 16(1)). The International Covenant on Civil
and Political Rights (ICCPR) also recognizes the 'right of
men and women of marriageable age to marry and found a
Andrew Commins, Barrister, Associate member of St family' (Article 23(2)).
John's Chambers, Bristol analyses the legal issues relating
to the question of gay marriage.
In 2002 the Human Rights Committee ('the Committee)
considered a communication submitted by Ms Joslin (and
*More properly conceived as the following question: do interna- others) against New Zealand. 10 Ms Joslin complained that
tional and regional human rights laws provide for the right to the State's refusal to grant a marriage license on the basis
same-sex marriage?
that she was in a lesbian relationship violated her rights
under Article 23 ICCPR, as well as her interrelated rights to
Rights and wrongs
equality, privacy and legal personality. New Zealand arGay marriage is a trending, if not a trendy, topic. 1 The gued principally that Article 23(2) ICCPR envisages that
subtle semantic difference is one that some politicians seem marriage may properly be defined only as a union between
to miss. David Cameron does not "support gay marriage in members of the opposite sex. The complainants maintained
spite of being a conservative….[he] supports gay marriage that the failure to grant them a marriage license failed to
because [he is] a conservative." Barack Obama's tortured recognize their innate human dignity, their right to equality
journey on the issue reached its conclusion when he pro- or the capacity for marriage to be socially deconstructed and
fessed, "for me, personally, it is important …to go ahead and reconstructed to meet changing concepts of public morality.
affirm that I think same sex couples should be able to get The Committee collectively gave the complainant's argumarried." Great. What a relief (if you're a supporter of same- ments short shrift. Article 23(2) ICCPR is the only covenant
sex marriages). At the time of writing, developments contin- provision defining a right in terms of 'men and women'
ue apace; for example the New Zealand Parliament is immi- rather than 'every human being' or 'all persons'. Therefore,
nently due to hotly debate a marriage equality bill. The without providing any further analysis of the arguments as
citizens of Maryland, USA are moving inexorably towards to equality or non-discrimination, and applying a literal and
a referendum in November on whether to legalise gay mar- contextual interpretation of the text of Article 23(2) ICCPR,
riage or not. Closer to home, Scotland is at the frontline of the Committee found no violation of any covenant rights.
promoting marriage-equality legislation.
Two concurring opinions by members of the Committee
The expected irony, of course, is that the subject of gay provide a more investigative assessment. These opinions
marriage which, for its proponents, is all about spreading added that the Committee's conclusion "should not be read
union and togetherness, is proving hugely divisive. The as a general statement that differential treatment between
principal opponent remains organized religion, in its many married couples and same-sex couples not allowed under
forms. 2 For the Church of England, the coalition's plan to the law to marry would never 11 amount to a violation [of
introduce marriage equality is one of the most serious the right to equality before the law]. On the contrary, the
threats to its established role since the reign of Henry VIII. 3 Committee's jurisprudence supports the position that such
The Pope regards gay marriage as one of a number of differentiation may very well, depending on the circumthreats to the traditional family that "threaten human digni- stances of a concrete case, amount to prohibited discriminaty and the future of humanity itself." 4 Cardinal Keith tion." 12
O'Brien of the Catholic Church in Scotland has denounced
the Scottish Executive's plans to introduce same-sex mar- This is a difficult conclusion to rationalise with the Commitriage as "a grotesque subversion of a universally accepted tee's more general findings. However, the logic can be
human right." 5 The language of the LGBT campaign is also drawn from the concurring opinions' reliance on a very
sufficiently clear: "gay rights are human rights" proclaimed discrete and particular assessment of Ms Joslin's complaint.
Hillary Clinton to a packed audience in Geneva in 2011 in As Ms Joslin had failed to establish that the refusal of the
marriage license personally affected her enjoyment of other
recognition of International Human Rights Day. 6
human rights protected by the ICCPR (apart from the right
Religious objections to gay marriage can be understood, to marry itself), no discrimination was established.
even if not approved. The same understanding must apply
to groups campaigning for gay marriage as a recognition of Non-discrimination and equality
It is now axiomatic that 'sexual orientation' is a prohibited
love, commitment and fairness. 7 However, the use of terms
ground of discrimination, despite its exclusion from the

narrative list of such grounds in Article 26 ICCPR. In the
matter of Toonen v. Australia, Mr. Toonen complained to the
Committee 13 that provisions of the Tasmanian criminal
code criminalizing sexual contact between consenting adult
men in private violated principles of non-discrimination in
the ICCPR. The State party argued that the law was justified
as part of its strategy to prevent HIV / AIDS and on moral
grounds, as moral issues were to be decided at the domestic
level. In determining the merits, the Committee confirmed
that the reference to 'sex' as a ground for non-discrimination
includes 'sexual orientation'. 14 The Committee stated firstly,
that criminalization of homosexual activity ran counter to
informative public health programmes regarding HIV /
AIDS and, secondly, that 'moral issues' were not exclusively
a matter of domestic concern. 15
In Joslin v. New Zealand, the concurring opinion recognized
that, in failing to offer same-sex couples even the possibility
to marry or to enter into recognized unions similar to marriage, a State may violate the right to non-discrimination. A
violation could be found, therefore, if same-sex couples, for
example, are denied certain rights or benefits (social, economic or other) that are available to married heterosexual
couples. However, the Committee was not sufficiently
brave, obtuse or optimistic - depending on your stance - to
extrapolate from these potential violations a more general
right to same-sex marriage.
Regional Standards
Article 12 of The European Convention on Human Rights
(ECHR) provides that 'men and women of marriageable age
have the right to marry and to found a family, according to
the national laws governing the exercise of this right.' Article 8(1) ECHR guarantees the right of everyone to respect
for family and private life. Article 14 ECHR states that 'the
enjoyment of the rights and freedoms [in the Convention]
shall be secured without discrimination on any ground…..'

states that 'there is no explicit requirement that domestic
laws should facilitate [same-sex] marriages.'
However, the court in Schalk was cautious to note the contemporary nature of its judgment in relation to Article 12,
such that it could 'no longer consider that the right to marry
enshrined in [the Convention] must in all circumstances be
limited to marriage between two persons of the opposite
sex…… [H]owever, as matters stand, the question of whether
or not to allow same-sex marriage is left to regulation by the
national law of the Contracting State (emphasis added).' 20
Therefore, Article 12 ECHR does not – in the current European climate – equate to a right to gay marriage, enforceable by
the individual against the State.
The right to a family life (Article 8 ECHR)
An often under-reported significance of the Schalk judgment
is the Court's finding that 'the relationship of a cohabiting
same-sex couple living in a stable de facto partnership falls
within the notion of "family life", just as the relationship of
a different-sex couple in the same situation would.' 21 This
innovative conclusion is noteworthy for two reasons. Firstly, it is the Court's recognition of the rapid evolution of
social attitudes towards same-sex couples in the Council of
Europe in the last decade. Secondly, it provides the basis for
an analysis of gay marriage rights under Article 14 ECHR
(non-discrimination), which is a 'parasitic' provision and
requires the engagement of other substantive Convention
rights (such as Article 8 ECHR).

The right to non-discrimination (Article 14 ECHR)
The Court in Schalk concluded that it was illegitimate to
construe a right to gay marriage from the 'parasitic' provision in Article 14, when it had equally refused to do so from
the specific and independent right to marry in Article 12
ECHR. It reiterated that the provisions of the Convention
must be read in harmony with each other, rather than in
conflict. This conclusion was repeated in the recent judgIn the 2010 case of Schalk & Kopf v. Austria 16, the European ment in Gas and Dubois v. France. 22
Court of Human Rights ('the Court') determined the applicants' claim that Austria's refusal to permit them to marry as There are four important principles regarding cases involvtwo men violated their rights pursuant to the ECHR. 17 The ing discrimination under Article 14 ECHR. Firstly, the
case is also of interest as the United Kingdom (UK) govern- ECHR is a dynamic and living instrument that must adapt
if it is to survive. Secondly, sexual orientation, although not
ment intervened to establish its position at that time.
explicitly referred to in the text of Article 14 ECHR, is a
prohibited ground for discrimination. 23 Thirdly, although
The right to marry (Article 12 ECHR)
In 2010, six out of forty-seven Council of Europe states Member States enjoy a margin of appreciation – a certain
granted equal access to marriage for gay people. 18 Austria individual discretion in interpreting and applying the Conargued – and the UK concurred – that the text of the ECHR vention – "differences based on sexual orientation require
limited the right to marry to people of the opposite sex, and particularly serious reasons by way of justification." 24
that no convergence of standards on gay marriage amongst Fourthly, discrimination exists if there is differential treatmember states justified departing from that position. The ment on the basis of a protected ground (as extended to
Court agreed that no European consensus could be drawn include sexual orientation) and such treatment does not
from the differing practices of Member States. It found that pursue a "legitimate aim" or if there is no "reasonable proa textual and historical interpretation of the right to marry portionality between the means employed and the aim
limited itself to unions of persons of the opposite sex. Addi- sought to be realised." 25
tionally, the Court highlighted that the text of Article 12
ECHR expressly permits member states to regulate mar- Between the date of the application before the Court and the
riage according to national laws.
judgment in Schalk, Austria had independently introduced
the Registered Partnership Act. This fact prevented the
The Court also considered Article 9 of the Charter of Funda- Court from ruling on whether Article 14 in combination
mental Rights, which applies to member states and institu- with the right to a family life required Austria to provide
tions of the European Union and, in its text, abandons the gay couples with a means of legal recognition for their
heteronormative limitation of the right to marry. 19 Never- relationships (and/or how such recognition should comtheless, the Court was persuaded by the commentary to the pare with marriage). The court limited its consideration,
Charter, which notes the divergence of views in Europe and therefore, to whether Austria ought to have provided an

alternative means of legal recognition of the partnership
earlier than it did. This, of course, was a very narrow and,
arguably unimpressive, limitation to the judgment. In finding that Austria had acted legitimately within its margin of
appreciation to recognize gay unions but not marriages, the
Court relied again on the piecemeal development of laws
recognizing same-sex unions and the lack of Europe-wide
support for such laws or for the appropriate time for their
enactment. 26 Nevertheless, the Court made reference in its
judgment to "an emerging European consensus towards
[the] legal recognition of same-sex couples" in this area of
evolving rights.27

against national legislative policy. As I said, gay marriage is
a trending topic……

_______________________

Stolen
from
the
language
of
Twitter
http://en.wikipedia.org/wiki/Twitter
2 But not all, of course: Quakers in Britain, Liberal Judaism
and the Unitarian and Free Christian Churches (among
others) have voiced support for same-sex marriage
3
http://www.independent.co.uk/news/uk/homenews/gay-marriage-is-one-of-worst-threats-in-500-yearsThe dissenting opinions
says-church-of-england-7836852.html
The finding of no violation of Article 14 ECHR was made on 4
http://www.reuters.com/article/2012/01/09/us-popea 4:3 voting basis, which can be contrasted with the unanigay-idUSTRE8081RM20120109
mous findings pursuant to Article 12. This relative ambiva5 http://www.bbc.co.uk/news/uk-politics-17249099
lence is perhaps demonstrative of the alleged 'lack of 6
consensus' relied on by the majority regarding the status of http://www.state.gov/secretary/rm/2011/12/178368.h
same-sex unions, whether marital or otherwise. The dissent- tm
ers argued for a finding of discrimination. They found that 7
See, for example, Americans for Marriage Equality, USA
Austria had not provided any cogent reasons justifying the
http://www.hrc.org/americansformarriageequality#.UDy
differential treatment between same-and opposite-sex couW9sFlQ5s
ples seeking recognition of their status before 2010. There8 This article is not long enough – nor does it intend – to deal
fore, the dissenters considered that arguments relying on
with the arguments relating to obliging or not obliging
the lack of a 'European consensus' were irrelevant. They
religious institutions to conduct same-sex marriages; nor
concluded that "today it is widely recognised and also acdoes it seek to assess the national legal intricacies of legislacepted by society that same-sex couples enter into stable
tion enacting marriage equality
relationships. Any absence of a legal framework offering
9
them, at least to a certain extent, the same rights or benefits I am looking specifically at the ICCPR and the ECHR given
attached to marriage.…….would need robust justification, the limited space available in this article
especially taking into account the growing trend in Europe 10 Ms. Juliet Joslin et al v. New Zealand, Communication No
to offer some means of qualifying for such rights or bene- 902/1999, U.N.Doc A/57/40
11 Emphasis added
fits." 28
12 Fn. 9, individual opinion of Lallah and Scheinin
The dissenters did not go so far as to proclaim a right to gay 13 Communication No. 488/1992, U.N. Doc CCPR
marriage. However, they did rely on the clear jurisprudence C/50/D/488/1992
of the Court that, as the convention right in Article 8 is 14 Ibid, para 8.7.
engaged, a state must provide particularly serious reasons 15 Ibid, paras 8.5 and 8.6
to justify differential treatment between straight and gay 16
Application No. 30141/04 available 24/06/10
people placed in similar situations. 29
17 Despite Austria enacting laws to recognize same sex civil
unions between the date of the application and the hearing,
Conclusion
The Human Rights Committee and the European Court of the Court delivered its judgment in any event on the quesHuman Rights have so far refused to recognize a human tion of full marriage equality.
right to same-sex marriage. This, of course, has not stopped 18 At the time of writing, this number has increased to seven
the more liberal European and wider-world democracies (a larger number – 13 - permit legal unions of some descrip(including Canada and South Africa) from enacting legisla- tion that are not, in themselves, marriages in the traditional
tion to enshrine marriage equality. However, so long as the sense).
European Court of Human Rights relies on the 'consensus 19 Article 9 reads: the right to marry and to found a family
argument' to extend or limit a State's margin of appreciation shall be guaranteed in accordance with the national laws
in providing legal recognition of same-sex unions, a right to governing the exercise of these rights
gay marriage will have to wait. The Court is unwilling to 20 Schalk & Kopf v. Austria, para 61
rush to substitute its own judgment in place of that of 21 Ibid, para 94
national authorities on this issue, which, it deems, are best 22 Application No. 25951/07 available 15/03/12
placed currently to assess and respond to the needs of 23
See, for example, the long line of jurisprudence extending
society. 30
from Salgueiro da Silva Mouta v. Portugal (application No.
33290/96)
Gay rights are human rights, as Hillary Clinton said, but 24
Karner v. Austria, Application No. 40016/98, para 37.
they are arguably limited rights. For Cardinal Keith O'
25 Karlheinz Schmidt v. Germany, Application No. 13580/88,
Brien, he could have chosen to condemn the 'extension'
rather than the 'subversion' of the right to marry [to gay paragraph 24
people]. This is an impassioned debate on both sides but 26 Schalk and Kopf v. Austria, para 105
language is a powerful tool. In the arena of human rights 27 Ibid
-and for its supporters - the right to gay marriage is current- 28 Ibid, para 9 of the dissenting opinion
ly, at its highest, an evolving one. For those in opposition, 29 Ibid, para 8 of the dissenting opinion
the defence to this evolution appears to be to campaign 30 Schalk & Kopf, paragraph 62
1

Can the Court Protect Vulnerable Adults who
have Capacity?

6. Giving orders to care staff
7. Interfering in the care and support of ML
8. Refusing access to health and social care professionals
9. Behaving in an aggressive and/or confrontational manner to care staff and managers.
The Official Solicitor was invited to investigate and appointed an independent social worker to report. The conclusion
was that the parents were unduly influenced by DL to the
extent that their capacity to make balanced and considered
decisions was prevented and compromised. Although they
did not lack capacity they were not free to make decisions
about their lifestyle, living arrangements, personal or inter
personal relationships.

Moira Sofaer, barrister and mediator, Goldsmith Chambers, considers the protection afforded by the courts to
vulnerable adults who are outside the ambit of the Mental
Capacity Act 2005 in the light of the Court of Appeal’s
judgment in DL.
Between active decision makers and those certified as lacking mental capacity is a category of vulnerable adults who
are open to exploitation. In former years they were protected by coming within the inherent jurisdiction of the High
Court. Has the Mental Capacity Act (MCA) 2005 ousted its
powers? In DL v A Local Authority and Others [2012] EWCA
Civ 253 the Court of Appeal was asked to determine whether this group was beyond its remit and fell into a gap which
meant they had to fend for themselves.
DL was in his fifties and lived with his elderly parents, ML
and GRL, aged 85 and 90, who both had capacity when the
case began. The parents owned their house but the local
authority had concerns about the living arrangements. DL
was alleged to have been aggressive and physically violent
to his parents. The allegations included assaults, verbal
threats, controlling where his parents could move in the
house, and who could visit them, including health care
professionals providing care and support. There were reports that he was trying to coerce his father into transferring
the house to him and was pressurising his parents to agree
to his mother being placed in residential care against her
wishes. It was also said that he was preventing them from
leaving the house for visits.
The local authority brought proceedings to protect the parents from DL.
Initially interim ex parte injunctions were made by President of the Family Division, Sir Nicholas Wall, restraining
DL from:
1. Assaulting or threatening GRL or ML
2. Preventing GRL or ML from having contact with friends
and family
3. Seeking to persuade or coerce GRL into transferring ownership of the family home
4. Seeking to coerce or persuade ML into moving into a care
or residential home
5. Engaging in behaviour towards GRL or ML that was
degrading or coercive including but not limited to stipulating which rooms in the house they could use, preventing
them from using household appliances, including the washing machine. Punishing them for example by making GRL
write lines; shouting or otherwise behaving in an aggressive
or intimidating manner towards them

The key issue was whether the court's inherent jurisdiction
survived the Mental Capacity Act 2005 and could be used to
put in place protective measures for vulnerable adults who
"are believed to be deprived of the capacity to make the
relevant decision or disabled from making a free choice or
genuine consent by reason of such things as constraint,
coercion, undue influence or other vitiating factor."
At first instance, before Theis J, the local authority argued
that the ECHR and HRA 1998 required the court to retain its
inherent jurisdiction. This was opposed by DL who maintained that those outside the MCA 2005 – because they were
not incapable – were beyond the ambit of the court's protection.
Theis J reviewed the cases prior to the MCA 2005 before
deciding that the court's powers of protection survive under
the inherent jurisdiction. Although unwise and eccentric
decisions alone did not justify the intervention of the state,
in this family the parent's ability to make decisions had been
severely compromised by DL's domination. Theis J decided
they were unable to make decisions freely because of DL's
conduct. The court had to step into protect them as they
seemed unable to protect themselves and to do anything
else would have been supporting DL in his oppressive behaviour.
Before the Court of Appeal DL submitted that by upholding
the High Court's decision, the court would be compromising the right of autonomy enjoyed by every individual in a
democratic society. Intervention would lead to the erosion
of freedom, and the court preventing decisions by the capable which were thought to be unwise. The fact that ML was
elderly and chose to live in a situation which may put her at
risk of harm or exploitation did not give the court the right
to intervene. Further the MCA 2005 provided an exhaustive
test for capacity and set absolute and clear limits on the
circumstances where it was appropriate for the court to
intervene. The common law had been displaced and should
not go behind the statute.
The local authority submitted that the MCA 2005 makes no
express provision limiting or extinguishing the use of inherent jurisdiction and in matters outside its ambit the inherent
jurisdiction remained.
The Court of Appeal rejected the argument that retaining
jurisdiction would threaten the autonomy of every individual. It was to be used for those whose decision-making
ability had been compromised by matters not covered by
the MCA because they are

a) Under constraint
b) Subject to coercion or undue influence or
c) For some other reason deprived of their capacity to make
the relevant decision or disabled from making a free choice
and unable to give a real and genuine consent.
In this case the aim was to enhance or liberate the individuals' compromised autonomy.
Although the MCA 2005 made no express reference to the
inherent jurisdiction there was nothing in the Act to restrict
it being used as a safety net. McFarlane LJ added that there
was a public policy justification to protect the will of a
vulnerable adult from being overborne. This group was not
easy to define or delineate. The common law, he said, has
the advantage that it is able to adapt and develop its jurisdiction on a case by case basis to determine who requires
protection in the borderline capacity category.

The balancing act between autonomy and protection is a
recurring theme. Once the facts of what appeared to amount
to abuse emerged, it was unlikely the court would abandon
vulnerable adults, leaving them exposed to exploitation.
DL's argument that only those certified as lacking capacity
should be protected was ambitious. In practical terms borderline capacity adults can drift in and out of capacity. In
this case by the time the appeal was heard one of the parents
had become incapacitated and came under the MCA 2005
due to deterioration of health during the time it took for the
case to come on. DL's position would have left one parent
within and one outside the court's protection.
The Court of Appeal would not be bound by statutes and
precedents leaving the vulnerable at risk. Upholding the
inherent jurisdiction allows flexibility in future trials to
determine on the specific facts in which adults' lives it will
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CASES
Singh v Singh & anor [2012] EWHC 615 (Ch)
The Claimant (C) brought proceedings in the Chancery
Division claiming that there was a constructive trust affecting all property held in the name of his son, the First Defendant (D1), arising from the Hindu Joint Family System
and the principles of Mitakshara and that his interest in that
trust had been severed.
C claimed that D1 was the family manager or Karta and all
property acquired by the parties was family property
owned jointly by them, subject to rights of maintenance of
female members, namely the defendants' mother and sister.
D1 denied that the Hindu Joint Family System applied in
this case and there was a dispute of fact as to the family
understanding and adoption of the Mitakshara as applicable to their businesses. D1 stated that the management and
tax status of the family business, the establishment of family
trusts and the statement of wishes that went with them, the
involvement of the claimant's wife, the repayment of loans,
documents signed by the claimant and various other matters were all inconsistent with the Hindu Joint Family System.
In an application before Proudman J three issues arose for
consideration:
(I) Costs in relation to a summary judgment application
made by D1 but not pursued;
Proudman J held that costs are, and always have been, in the
court's discretion and did not accept that the only proper
order was for D1's costs to be costs in the case. There were
severe deficiencies in the way the case was put and the
summary judgment application had served a useful purpose in clarifying the scope of C's claim. Accordingly both
parties' costs should be costs in the case.
(II) The quality of C's pleadings and D1's application for
C to be required to plead his case properly;
Proudman J held that whilst case management powers are
very wide and the Court should be proactive in seeking to
manage the conduct of a case she would not tell C how to
plead his case. It was for D1 to seek summary judgment, try
to strike out the claim or seek some other such relief. However C's case as presented meant D1 was unable to properly
meet it and C would be ordered to answer questions raised
in the request for further information.

tion order. Although the final hearing took place, the parties settled their dispute shortly before judgment was due
to be given.
The matter was then adjourned to allow the parties to fully
argue the issue of whether the reporting restriction should
continue.
In this judgment, the district judge makes it clear that the
starting point is the principle of open justice as reinforced
by Article 6 ECHR. The district judge goes on to quote at
length from the judgment of the then-President, Dame
Elizabeth Butler-Sloss in Clibbery v Allan [2002] 1 FLR 565.
In addition to the circumstances set out in The Administration of Justice Act 1960, s.12, in which it is a contempt of
court to publish information given in private proceedings,
there are a number of additional circumstances outside of
s.12, the best known of which is the implied undertaking in
the compulsory disclosure of documents in proceedings.
This extended to information provided under compulsion
in financial remedy proceedings.
The district judge was then taken to other authorities in
which a distinction is drawn between hearings that take
place in private and those heard in public. The fact that
proceedings are held in private does not of itself mean they
cannot be reported, but the Court of Appeal in Clibbery v
Allan provided clear support for the implied undertaking
as to confidentiality that is created when disclosure by a
party is given under compulsion. The district judge felt
that it was strongly implied in that judgment that virtually
every piece of information disclosed in financial remedy
proceedings would be subject to that implied undertaking.
The common law principles set out in the judgments to
which the court had been referred were now set out in the
European Convention on Human Rights and the decision
of the district judge arises out of a balancing exercise of Articles 6, 8 and 10. In this case, the conflict was between the
right of the media to freedom of expression and the right of
the parties to privacy. The district judge also considered
that the policy behind the lifting of reporting restrictions in
family proceedings generally was to enhance the understanding of the public of the family justice system. There
was no obvious way in which the reporting of the personal
financial arrangements that had been described by the husband in this case could enhance that understanding.
Weighing the competing rights left the balance firmly in
favour of privacy being maintained.

The media had also expressed an interest in reporting details of the business enterprise in which the husband was
involved. On balance, the district judge found that the evidence relating to the business formed part of the husband's
full and frank disclosure to the court and was therefore
protected by the implied undertaking as to confidentiality.
Summary by Elise Kinnear, barrister, Field Court Cham- The district judge also noted that the interest of the media
stemmed mainly from the involvement of individuals who
bers
were not parties to the proceedings except to the extent
that the husband had been compelled to provide confidential information about them.
(III) Specific Disclosure and D1's request for documents
pursuant to CPR 31.14, 31.15 and 31.12
C agreed that documents referred to in an expert's witness
statement should be produced subject to any objections
based on privilege or based on CPR part 35 rule 10.

A v A [2012]

This judgment concerns the question of reporting restrictions following a final hearing in an application for a financial remedy. The district judge had rejected the husband's
application at the outset of the hearing to have the media
excluded but had imposed a temporary reporting restric-

The district judge therefore prohibited disclosure of any
information in respect of the proceedings save for the matters permitted in respect of the divorce suit, the fact and
date of the financial remedy application and hearing and
the fact and date of the settlement but not the details of the
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settlement.
Summary by Sally Gore, barrister, 14 Gray's Inn Square

Independent Trustee Services Ltd v GP Noble
Trustees Ltd & Another [2012] EWCA Civ
195

Appeal from dismissal of an application by trustees of
pension funds to recover monies paid to the wife after an
ancillary relief order, in circumstances where the husband
Application for permission to appeal an order relating to the had fraudulently appropriated the funds from the pension
beneficial interest of the former family home. Permission to funds
appeal granted only as to the amount of occupation rent to
be paid by the occupying party.
Mr and Mrs Morris had married in 1998 and divorced in
2005. Mrs Morris' claims for ancillary relief were
This judgment followed an oral application for permission compromised and a consent order made on 11th February
to appeal an order concerning the beneficial interests of the 2007 that Mr Morris transfer the former matrimonial home
parties in a property which the parties originally occupied to Mrs Morris, pay her a lump sum of £1.2 million (in two
from 1993 as an unmarried couple with their children until instalments) and periodical payments of spousal and child
the claimant left with the children in 1997. The judgment maintenance.
also concerns the application of equitable principles of
accounting in respect of the period after the claimant left the On 1st February 2008 Mrs Morris applied for the set aside of
property.
the original ancillary relief order and for a re-hearing of her
ancillary relief application due to material non-disclosure
The three grounds pursued by the appellant (the defendant by Mr Morris. On 28th April 2009 that application was
in the original trial) in order to obtain permission to appeal allowed by Moylan J (see: [2009] EWHC 2156 (Fam)). On
were, firstly, that the trial court's decision did not fall in line the same day Mr Morris paid to Mrs Morris's solicitors the
with the case of Jones v Kernott [2011] UKSC 53 as the trial sum of £1,481,920, which constituted the lump sum
judge had failed to find an actual imputed intention that the payments ordered in February 2007 and the arrears of
parties' respective shares should have crystallised at the maintenance to that date.
point when the claimant left the property. Etherton LJ found
that the trial judge's decision followed the principles laid Meanwhile, from August 2007 to April 2008, in a fraud held
down in Stack v Dowden [2007] UKHL 17, 2 AC 432 and so to be orchestrated by Mr Morris, £52m was appropriated
the appellant did not have a real prospect of a successful from two pension schemes. The bulk of the monies were
appeal on this point.
received by offshore companies set up by Mr Morris and
£4.98m by Mr Morris directly. Independent Trustees
Secondly, the appellant stated that the judge was wrong in Limited ('ITS') was appointed as trustee of the pension
carrying out the exercise of equitable accounting as he failed schemes and in November 2008 commenced proceedings
to credit the appellant with the payment of the mortgage against Mr Morris for the recovery of the trust assets. In July
interest (even though the mortgage interest was paid from 2010 Mr Morris was found by Peter Smith J liable for £52m
public funds) and he also failed to credit the appellant for plus interest for dishonest assistance and was liable to
paying the costs of maintenance of the property. Etherton LJ account for the £4.89m which he had knowingly received
found that the trial judge was right in attributing a neutral (see Independent Trustee Services Limited v GP Noble
benefit to the parties for the payment of the mortgage Trustees Limited & Ors [2010] EWHC 1653 (Ch)). Peter
interest from public funds. He also found that "the judge Smith J held that the £1,481,920 paid by Mr Morris to Mrs
was plainly also correct to hold that the cost of maintenance, Morris on 28th April 2009 was traceable out of the £52m
as distinct from capital improvements, is also to be ignored, extracted from the pension funds.
since that was a necessary incident of the defendant's
continuing occupation of the property and was carried out The final hearing of Mrs Morris' fresh ancillary relief
without the claimant's knowledge, consent or approval."
application was heard by Holman J on 19th January 2010.
He awarded Mrs Morris a lump sum of £6m plus £68,000 in
Thirdly, the trial judge ordered that the defendant pay £350 respect of arrears of school fees and maintenance (see: [2010]
per month by way of occupation rent for the duration of the EWHC 575 (Fam)). ITS then applied to recover the £1.481m
period of postponement of sale. The appellant argued that received by Mrs Morris under the 11th February 2007 order.
the cost of rental of such a property was in the region of £350 Mrs Morris' defence to that claim was that she was a bona
- £450 per month. However, as the trial judge had failed to fide purchaser for value without notice.
take into account of the defendant's 50% beneficial interest
he should be paying an occupation rent of half of that £350. ITS accepted that, had the original ancillary relief consent
Etherton LJ granted permission to appeal on this third order of February 2007 remained in place, it could not
ground only.
enforce its tracing claim against the £1.481m, as Mrs Morris
had at that stage given value (in the form of agreeing not to
Summary by Akta Chipalkatty, barrister, 7 Bell Yard pursue any further claims for ancillary relief) and had no
Chambers
notice of the frauds. However, ITS argued that after she had
successfully had the original order set aside then
subsequently had notice of the fraud, she could no longer
rely on the defence to its claim. The judge at first instance
held that Mrs Morris remained a bona fide purchaser for
value without notice and the rescission of the order for
ancillary relief on grounds of non-disclosure preserved her

Akhtar v Hussain [2012] EWCA Civ 1170
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entitlement to the assets already transferred to her. ITS's
application was therefore dismissed.
Peter Jackson J heard the disclosure application and
concluded that there should be no disclosure.
The
ITS appealed to the Court of Appeal.
children's guardian appealed.
Both Patten and Lloyd LLJ gave judgments in which they
reviewed a number of the relevant Chancery authorities.
Patten LJ held that Mrs Morris lost the protection of being a
bona fide purchaser for value when the order was rescinded
[paragraph 51].

The Court of appeal concluded that Peter Jackson J had been
plainly wrong because where key material has been read in
full by the judge but was not to be disclosed to the parties
while the same judge would go on to preside over the
welfare determination was an untenable one in terms of
justice being seen to be done. The Court of Appeal held that
He held that an ancillary relief order which was set aside their conclusion was specific to the facts of the case where
was not entirely analogous with a contract which was Public Interest Immunity material relates entirely to the core
rescinded due to misrepresentation, as the making of any issue in the case.
order for ancillary relief involves an exercise by the court of
its statutory jurisdiction and it has to be satisfied that the In a thorough review of the well-settled PII authorities and
provision made under the order is proper [paragraph 34]. consideration of the competing ECHR rights, the Court of
However, her rights to retain the £1.481m depended on the Appeal held that there was merit in the disclosure of the
order itself, the rescission of which restored Mrs Morris to material in order that it might properly be evaluated by the
the position she was in before the order was made (a pre- mother, father and the children's guardian. The issue as to
requisite to her ability to restore her application for ancillary the disclosure and whether X may be required to give
relief). Consistently with this, she could not, in Patten LJ's evidence were separate issues and the judge had been
view, rely upon that order for the purpose of maintaining wrong to conflate the two. In considering the extent of the
status as a bona fide purchaser for value in relation to the disclosure and whether X's identity should be revealed to
£1.481m [see paragraph 60].
the parties, the Court of Appeal (utilising the structure
established by Lord Mustill in Re D (Minors) (Adoption
Patten LJ also rejected the submission made on behalf of Reports: Confidentiality) [1996] AC 593) held that the balance
Mrs Morris that upon the making of the order any prior of rights came down in favour of the disclosure of X's
equitable interest held by the original beneficiaries was identity and of disclosure of the records of substance of her
extinguished [at paragraphs 47 to 50].
sexual abuse allegation to the mother, father and the
children's guardian.
Tomlinson and Lloyd LLJ agreed. The latter commented
that if she had not had notice until after the re-hearing, then Summary by Richard Tambling, barrister, 1 Garden Court
Mrs Morris would likely have been able to rely on the
defence again, assuming that the order then made entitled
her to retain the money already paid [paragraph 127].
Bristol City Council v A and A and Others

[2012] EWHC 2548 (FAM)

The Court of Appeal therefore allowed the appeal. As Mrs
Morris had made various dispositions with part of the In the course of care proceedings an issue arose as to the
£1.481m, the case was remitted to the Chancery Division for mother's drug use. She undertook hair strand testing carried
final consideration of what she should pay to ITS.
out by Trimega Laboratories Ltd on a sample of hair taken
in June 2011. The results showed increasing levels of opiate
Summary by Thomas Dudley, barrister, 1 Garden Court
and cocaine use right up to the date of the taking of the
Family Law Chambers
sample. The mother vehemently disputed the results and
was permitted to have a second test, performed on a sample
of hair taken at the same time as the original one, this time
J (A Child: Disclosure) [2012] EWCA Civ 1204 to be undertaken by Concateno Cardiff Ltd (also known as
Tricotech). The second results appeared to confirm the
In private law proceedings in 2009 an order providing for a mother's account of not having taken drugs for the previous
father to have substantial and unsupervised contact with his four months.
daughter was made. In 2010, a local authority contacted the
mother and informed her that a young person had made A hearing was listed to determine the reliability of the hair
serious allegations of sexual abuse against the father. The strand tests and the conclusions the court should draw in
mother was not given any details about the allegations but respect of the mother's drug use, as well as to consider the
the local authority advised the mother that she should not setting out of guidance for the use, interpretation of, and
allow unsupervised contact and she therefore applied to reliance upon, hair strand testing for drug use.
vary the contact order accordingly.
The identity of the individual ("X") making the allegations
(and the detail of the allegations) were not revealed to the
mother, the father or (appointed later in the proceedings)
the children's guardian. X did not want her identity or the
details of the allegations to be disclosed to anybody. X was
(in the view of her consulting psychiatrist) likely to suffer
detrimentally in respect of her mental and physical health if
the information held by the local authority were to be
disclosed and if X were required to give evidence at court.

In the event the first two issues were resolved because
Trimega conceded that its results were erroneous. Its case
was this was down to an error in the process by which the
sample was collected (although this was not accepted by
Concateno).
The Court accepted that the mother had been abstinent from
drugs for the five months prior to the hearing.
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The Court endorsed the following propositions, which were into consideration the contact she had been having with her
agreed by both interveners:
father and paternal grandmother.
(1) The science involved in hair strand testing for drug use The oral application for permission to appeal before
is now well-established and not controversial.
MacFarlane LJ recognised that the character of the
application to appeal had been altered from the application
(2) A positive identification of a drug at a quantity above the before Black LJ and was now focused upon the failure of the
cut-off level is reliable as evidence that the donor has been trial judge to cement the contact that was taking place as no
exposed to the drug in question.
order for contact was made; and that the making of a
placement order was "unnecessary and disproportionate in
(3) Sequential testing of sections is a good guide to the its interference with the Article 8 rights of N and the
pattern of use revealed.
paternal family". MacFarlane LJ was also concerned that the
issue of special guardianship had not been explored in any
(4) The quantity of drug in any given section is not proof of depth in this matter, given the contact N was having with
the quantity actually used in that period but is a good guide the paternal family. Permission to appeal was granted on
to the relative level of use (low, medium, high) over time.
these grounds only. Permission to appeal was refused on
the ground that there were flaws and deficiencies in the
Beyond the above, the Court did not see deem it necessary process before the adoption panel.
to provide detailed guidance, or embark upon any further
investigation of the causes of the error by Trimega. Baker J Summary by Akta Chipalkatty, barrister, 7 Bell Yard
held that these care proceedings were not the appropriate Chambers
forum for such an enquiry and it would not be appropriate
or proportionate to direct the court's limited resources to
such an inquiry. He concluded by emphasising that in H-T (Children) [2012] EWCA Civ 1215
appropriate circumstances the family justice system
continues to require expert evidence and that erroneous Care proceedings were commenced in respect of three
evidence can lead to grave miscarriages of justice.
children under three, after one of them, an 11-month old
girl, was presented at hospital with injuries suggestive of
Summary by Thomas Dudley, barrister, 1 Garden Court acute vaginal penetrative injury and possible penetrative
Family Law Chambers
anal injury. The parents agreed that if she had been injured
by direct assault by an adult, they were the only possible
perpetrators.

I (A Child) [2012] EWCA Civ 1217
The children were placed in foster care by agreement. By the
time the matter came to court, the parents had had another
child. Interim care orders were made and the local authority
proposed supervised contact three times per week for an
hour and a half each. On concerns being raised by the
Guardian about whether there should be direct contact, a
psychologist was instructed to report on the issue. In the
meantime, the judge made a s.34(4) order permitting the
N's father and paternal grandmother had regular and local authority to refuse contact. The matter was listed for a
continuous contact with her throughout her life. HHJ Atkins contested hearing on contact.
had heard an application by the father and paternal
grandmother for a further assessment of them as potential Prior to that hearing, the mother gave details to the social
long-term carers. After having heard the evidence, HHJ worker of allegations of recent serious violence to her from
Atkins had ruled out the father and the paternal the father, during which the children had been present in
grandmother as long-term carers and dismissed the the home. These were not the first occasions of violence, the
application for further assessment. This decision was the father having previously been to prison for 16 weeks as a
subject of an application for permission to appeal, which result of an offence of common assault in January 2008,
was rejected by Ward LJ in January 2012.
during the course of which the mother's daughter by a
different father had sustained head injuries.
In February 2012 the local authority made an application for
a placement order, with the intention that the foster carers At the contested hearing, the local authority and Guardian
adopt N. HHJ Atkins heard evidence on this application and sought that the s.34(4) order should be continued. Having
concluded that adoption was in N's best interests, dispensed heard submissions, the judge delivered an extempore
with the father's consent and made a placement for judgment and extended the order. In his judgment, he
adoption order. When making the placement for adoption stated that, at that point, there was no prospect of any of the
order, no order for contact was made as the parties had children being returned to their parents' care at all, and that
agreed that contact ought to continue.
only if there was a significant change in their domestic
The father and paternal grandmother lodged an application circumstances could the court begin to consider the prospect
for permission to appeal which was placed before Black LJ. of their return to one or other parents' care.
This was refused on the papers. At that time, the grounds
for appeal were focused upon alleged flaws in the process The parents each appealed, both on the basis that the judge
before the adoption panel. A further ground challenged the was acting prematurely in determining the case as he did.
approach of the judge to the welfare test and the effect on The local authority and Guardian opposed the appeal. The
the child of ceasing to be part of her biological family, taking parents' representatives quoted case law setting out that
The child, N, was born to a mother with significant mental
health and drug and alcohol abuse issues. N was born
prematurely and was in hospital for the first seven months
of her life. She was placed in foster care upon release from
hospital and the long-term plan was for her to remain with
these foster carers.
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pending a final hearing, contact should be maintained save authority exercising its statutory powers under S. 23(2) or
in circumstances of exceptional and severe risk.
facilitating making a private arrangement under S. 23(6).
McFarlane LJ found that i) the judge was basing his
assessment of interim contact upon a concluded view as to
the final outcome of the fact-finding hearing; ii) he had
failed to analyse the arguments for and against some form
of interim contact, including not considering how contact
might be managed, and what form of supervision could be
put in; and iii) the judge had made no analysis of the impact
of the children's emotional reaction to there being no
contact. He stressed the importance of not predetermining
issues in the case which should more properly be left for the
final hearing.
The court allowed the appeal and discharged the s.34(4)
direction in relation to all four of the children. They declined
the request made by the parents' counsel to consider a
recent expert report and make their own determination as
to interim contact, stating that the proper place for that
appraisal was at first instance level. The case was remitted
to HHJ Newton for further consideration.

Moor J determined that the children were not looked after
and therefore the disregard provisions in S.105(6) did not
apply. In particular he concluded that, notwithstanding a
written agreement between LB of Southwark and the Great
Aunt, the arrangement was not one where the children were
"looked after" children within the meaning of the Children
Act 1989 on the basis of:a) LB of Southwark played no role in supervising the
children.
b) The terms of the agreement.
c) No monies were paid by LB of Southwark to the Great
Aunt (not even a "kinship allowance")
d) No case was opened when the father approached LB of
Southwark seeking return of children.
e) Subsequent correspondence from LB of Southwark to the
father's Solicitors, Great Aunt and Derbyshire CC Legal
Services stated that the arrangement was a private family
arrangement.

Summary by Gillon Cameron, barrister, 14 Gary's Inn Further the subsequent interim residence order in favour of
Square
the Great Aunt, to which neither local authority was a party,
would have meant that even were the children "looked
after" at that point in time they would have ceased to be
Derbyshire County Council v HM and Others "looked after" thereafter.

[2011] EWHC 3389 (Fam)

Summary by Michael George, barrister, St Philips
Chambers

The mother of ES was living in the London Borough of
Southwark when she suffered an intra-cerebral
haemorrhage and went in to a coma whilst pregnant with
JM. The mother was supported on a life support machine D and L (Surrogacy) [2012] EWHC 2631
until JM was born by caesarean section. The mother (Fam)
subsequently died. The father indicated that he could not
This application for parental orders was made by a male
care for children at that time.
couple who were to be recognised and treated in this
Since the children and mother were living in LB of jurisdiction as being civil partners. They had opted to
Southwark at time (although JM was born in LB of become parents through surrogacy using the services of a
Lambeth), a referral was made to LB of Southwark who clinic in India. The policy of the clinic was that the
intervened in a proposed family arrangement to care for the applicants would not be permitted to meet the surrogate
children with family members in America. In fact, the mother. The applicants selected an anonymous egg donor
children were cared for by a Great Aunt who lived in and agreed that the first applicant would be the genetic
Derbyshire under a written agreement with Southwark, father of the children. The applicants entered into a "formal
returning to London for a 6 week period to stay (while the court surrogacy agreement" with the director of the clinic
Great Aunt was out of the country) with Mr and Mrs O, by and a woman selected to be the surrogate, agreeing, inter
an arrangement made by the Great Aunt. Southwark alia, to pay a total of $22,000 with an additional $5,000 in the
undertook police checks on Mr and Mrs O prior to their eventuality that the surrogate gave birth to twins.
placement.
Approaching the birth, the applicants were informed that
After slightly over a year the father sought care of the the surrogate was expecting twins. The applicants wanted
children and issued a residence application.
The to ensure that all legal requirements to register them as the
application was opposed by the Great Aunt who obtained parents of the twins in the UK would be fulfilled and took
an interim residence order but who subsequently indicated legal advice. They planned to have their solicitors draw up
a document which the surrogate would sign six weeks after
that she could not care for the children.
the birth, as required by statute in the UK, consenting to the
LB of Southwark was ordered to undertake a viability parental orders being made. As the applicants were unable
assessment of London carers and an independent social to meet the surrogate they requested the assistance of the
worker was appointed to report on the father.
clinic. The clinic stated that they would be "happy to help".
The issue arose as to whether LB of Southwark or
Derbyshire County Council was the designated local
authority for the purposes of S.31 Children Act 1989.
Moor J undertook a review of the existing authorities and a
detailed analysis of the distinctions between a local

The twins were born and the applicants took custody of
them two days after their birth. They were also given a
document which was purportedly signed by the surrogate
stating that she had received 350,000Rs towards "surrogate
mother compensation, food, travel, living expenses for the
term October 2010 – June 2011 and the caretaker/arranger's
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service charges from the clinic director". The applicants
were able to apply for passports for the twins and flew to
the UK, still awaiting the document with the surrogate's
formal consent required six weeks after the birth of the twins.

Re Z (Adoption: Scottish Child Placed in
England: Convention Compliance) [2012]
EWHC 2404 (Fam)

This was an application for an adoption order in respect of
Z, who was aged 6. Z had been placed with the applicant,
A, following an earlier decision of the Scottish courts. This
case was therefore outside the usual regime as laid down in
the Adoption and Children Act 2002 and Z's natural parents
were playing a full part in the hearing and opposing the
making of the adoption order. They argued that the legal
process in Scotland had violated their Article 6 and 8 rights
The applicants, after a preliminary hearing before HHJ and was therefore unlawful.
Black, enlisted an enquiry agent to track down the
surrogate. Unfortunately, the enquiry agent was unable to An expert in Scottish adoption law had consequently been
instructed and the Lord Advocate had intervened, through
find the surrogate.
counsel, in order to address the concerns about whether the
Baker J found that the following requirements under s54 Scottish process was Convention-compliant.
Almost three months after the birth of the twins the
applicants were still waiting for the signed consent of the
surrogate, as promised by the clinic. They received a single
sheet of paper, purportedly from the clinic's director, with
an obscene gesture. This suggested that the clinic would not
be supporting the applicants in obtaining the surrogate's
consent.

had been met: (i) "the gametes of at least one of the
applicants were used to bring about the creation of the
embryo; (ii) the applicants were civil partners; (iii) this
application was made within six months after the birth of
the children; (iv) the children's home was with the
applicants, in the UK and; (v) both applicants were over the
age of 18.

In his judgment, Mostyn J summarises the law of adoption
in Scotland at some length, including its similarities with
and differences from the English/Welsh system. He
concludes that, whilst there were some significant
differences, the arguments based on Articles 6 and 8 were
without foundation. In particular, he rejected the argument
that the child could be placed with prospective adopters
The requirements which required adjudication upon by without a proper, Article 6-compliant hearing.
Baker J were, firstly, dispensing with the consent of the
surrogate mother required at least six weeks after the birth In this case, both parents had a number of other children,
of the children and, secondly, whether he would grant none of whom were in their care. A number of threshold
retrospective permission for the payment of "surrogate grounds (known in Scotland as 'grounds of referral') had
mother compensation" as prohibited by s54(8) of the 2008 been accepted by the Scottish Court, albeit at a hearing that
was not contested because the mother did not attend.
Act.
Mostyn J describes as 'obviously untrue' her claim that she
Baker J dispensed with the need to obtain the surrogate had not known about the hearing. Z was subsequently
mother's consent, on the basis of the children's welfare being placed with foster carers for a number of years. She had had
the paramount consideration of the court and therefore no contact with the mother and only minimal contact with
requiring the making of a parental order; and stating "[i]t is her father during this time.
only when all reasonable steps have been taken to locate her
[the surrogate mother] without success that a court is likely In March 2011, the local authority began the adoption
to dispense with the need for valid consent." The judge also process and Z was subsequently placed with A. The order
for no contact with the parents continued. The mother
stated:
appealed this decision but no stay was sought. In June 2011,
"[A]lthough a consent given before the expiry of six weeks the children's hearing reconvened and unanimously
after birth is not valid for the purposes of s54, the court is disagreed with the plan that Z should be adopted as Z's
entitled to take into account evidence that the woman did views had never been sought and the parents were now
give consent at earlier times to giving up the baby. The asserting that they could care for her.
weight attached to such earlier consent is, however, likely to
be limited. The courts must be careful not to use such A 'Safeguarder's' report was commissioned due to a lack of
evidence to undermine the legal requirement that a consent current information about either parent's circumstances.
The Safeguarder, the independent voice of the child,
is only valid if given after six weeks."
concluded that neither parent was in a position to care for Z
With regard to the payment made to the surrogate mother, and that adoption was in her best interest. Consequently,
which was accepted as being beyond the "reasonable the children's hearing approved the adoption plan of the
expenses" permitted by s54, the court was under a duty to local authority in October 2011. The mother's appeal was
place the welfare of the children first. Baker J, therefore, refused.
retrospectively authorised the payments made by the
Meanwhile, the adoption application was issued in London
applicants in this case.
and it was this that ultimately led to this hearing. At the
same time, the mother made an application in Scotland for
Summary by Akta Chipalkatty, 7 Bell Yard Chambers
contact with Z, which was again refused by the children's
hearing.
The remainder of the judgment summarises the evidence
heard by Mostyn J.
The professional witnesses all
supported the adoption order being made.
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The judge therefore concludes that Z's welfare required the
consent of her parents to her adoption to be dispensed with.
They were described as 'strangers' to Z who had played no
part in her upbringing. Whilst recognising the seriousness
of the decision, he described his conclusion as 'crystal clear'
and granted the application approving Z's adoption.
Summary by Sally Gore, barrister, 14 Gray's Inn Square
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Expiry ___________________________________
Issue ___________________________________

¨

Tick here if you are an existing
Family Law Week user. If you don’t
tick here we will create a username
and password for you

Signature ________________________________

Return the completed form to
Subscriptions
Law Week Limited
Greengate House
87 Pickwick Road
Corsham
SN13 9BY
Tel & fax 0870 145 3935
Email: info@familylawweek.co.uk

Terms and conditions are available on www.familylawweek.co.uk
www.familylawweek.co.uk

