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NEWS
Guidance published for applying for
family law legal aid in domestic
violence cases
The guidance from the Ministry of Justice on evidencing
domestic violence for family law legal aid has moved to the
gov.uk website here .
There are very useful template letters that applicants can use
to ask the courts, police or medical professionals for
evidence here .
There are also useful template letters for professionals to use
in providing the evidence which meets the Legal Aid
Agency regulations here.
If applicants have any questions about how to apply for legal
aid in family cases or how to get their evidence they are
reminded by Rights of Women that they can call its advice
line .
1/4/15

Gingerbread welcomes Labour
commitment to review Child
Maintenance Service
Gingerbread, which offers advice to and campaigns for
single parents, has welcomed Labour's commitment, if it
wins the General Election, to review the way the Child
Maintenance Service is working. Responding to the
announcement, Gingerbread Chief Executive Fiona Weir
said:
"We welcome Labour's commitment to carry out an
immediate review of the new Child Maintenance Service
and its system of charging.
"Getting regular child maintenance payments can make
a huge difference to children, but less than half of
separated families have any arrangement in place.
"We are very concerned that the current closure of
existing CSA cases, and charges for parents who need to
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use its replacement, will mean even fewer families with
effective child maintenance arrangements. Ultimately,
children will lose out."
For details of Labour's plans, see LabourList.
10/4/15

Law Commission starts work on
review of law of marriage

Bury St Edmunds divorce centre will
commence operations from June 2015
The Ministry of Justice has confirmed to Family Law Week
that there will be a phased implementation of operations at
Bury St Edmunds divorce centre which will be fully up and
running by October 2015. The centre will serve London and
the South East. The MoJ says that local stakeholders will be
alerted in time for when the centre begins to serve each area.

It is believed that petitions will be accepted from specified
areas from 15th June 2015. It is not yet known which areas
The Law Commission has started the scoping phase of its they will be.
review of the law of marriage. The Commission expects to
publish a report at the conclusion of the scoping phase, Tony Roe of Tony Roe Solicitors said:
which is expected to be at the end of 2015.
"My firm's series of FoI requests of the MoJ unearthed
The Government has asked the Law Commission to conduct
the first details of the plan to introduce divorce centres.
a review of the law governing how and where people can
A couple of months ago HMCTS maintained that Bury
marry in England and Wales.
St Edmunds, the intended divorce centre for London
and South East, would be operational from October
2015. We were informed that this was, to some extent at
The question underlying the review would be whether the
least, due to the fact that the earmarked building was
current law, which has evolved over a long period of time,
unoccupied and required extensive refurbishment.
provides a fair and coherent legal framework for enabling
people to marry. Does the law allow people to marry in a
It now seems that, without explanation, this date has
way which meets their needs and wishes while recognising
been brought forward by three months [in respect of
the interests of society and the state in protecting the status
certain areas]. In a previous FoI request response to my
of marriage?
firm, the MoJ promised 'consultation / communication
The Law Commission has agreed to carry out an initial piece
with stakeholders'. I would be keen to learn what
of work to prepare the way for the potential future reform
consultation there has been over this new development.
of this important area of law. The Commission will conduct
a preliminary study involving research of domestic and I am speaking at a Law Society event in London on 18 June
comparative law, and engagement with key stakeholders. on this topic when members of HMCTS are due to be on the
The aim will be to identify and provide an initial analysis of panel. I am interested to hear the detail and an explanation
the issues that need to be addressed in order to develop for this shift in position."
proposals for the reform of marriage law.
12/4/15
The Commission expects to complete this initial work by the
end of 2015, when it will publish its findings. With
Government it will then consider next steps and a decision
Court considers impact of Wyatt v
will be taken about the ongoing involvement of the Law
Vince on the limits of strike out
Commission.
As part of this project the Law Commission will not in any Mr Justice Mostyn has applied the judgment of Lord Wilson
in Wyatt v Vince [2015] UKSC 14 in respect of strike out
event consider:
under FPR r4.4(1) directly to the Civil Procedure Rules,
Ÿ Who can be married; so there will be no consideration of ruling that 'real prospect of success' has a limited meaning
changing the age of consent or the restrictions on under the strike out rule in CPR r3.4(2)(a), and is restricted
to 'a claim which is legally unrecognisable'. He held that
marrying within prohibited degrees.
'serious arguments about real prospects of success' should
Ÿ The question of whether or not religious groups should be reserved for summary judgment applications.
be obliged to solemnize marriages of same sex couples
which was recently decided by Parliament following The judgment in Dellal v Dellal [2015] EWHC 907 (Fam)
concerned an application for strike out and/or summary
wide public debate.
judgment in relation to an Inheritance (Provision for
Ÿ The rights or responsibilities which marriage imparts, Family and Dependants) Act 1975 claim.
such as the financial entitlements of surviving spouses
The claim was brought by the second wife of Jack Dellal, the
or the consequences of divorce.
'legendary property dealer'. In a will dated 15 November
2006, Mr Dellal effectively left his entire estate to his second
10/4/15
wife. In 2012, the Sunday Times Rich List had stated he was
worth £445m. The disclosed assets of his estate on his death
in October 2012 were only £15.4m. The applicant contended
that Mr Dellal had made dispositions to his children from
previous relationships with the intention of defeating an
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application for provision under the Act. She therefore made In the 12 moths to the end of March 2015 Cafcass received
the claim against Mr Dellal's deemed 'net estate' under 11,127 care applications. In the previous 12 months there
sections 2, 10 and 13 of the Act.
were 10,620 care applications. This represents a year-onyear increase of just under 5%.
The defendants were applying for strike out and summary
judgment.
The month-by-month figures are here.
In relation to strike out, the judge ruled that, ahead of 15/4/15
disclosure, a claimant can plead a case in a 'laconic or
protean' way in anticipation of further evidence, and that
this does not make a claim legally unrecognisable. Further,
at an early stage in proceedings, it is permissible to proceed
with a claim on different factual bases, even if these are HMCTS publishes Q & A document for
pleaded in different jurisdictions (there were parallel divorce processing changes
proceedings in Switzerland which the Seventh Defendant
argued were pleaded on an inconsistent basis).
HM Courts and Tribunal Service has confirmed its plans for
the handling of divorce work within the Family Court to
Despite limited evidence provided by the claimant, Mostyn Family Law Week, and has produced a question and answer
J found that the case was not 'a merely speculative punt'. document to address the common concerns and queries that
The judge further held that determinations on summary have been raised in relation to the implementation of
judgment should be made on an informed basis. The dedicated divorce centres.
summary judgment application was therefore adjourned
with liberty to restore, and specific disclosure was ordered The question and answer document is intended to address
pursuant to CPR r31.12.
the national picture, and explain the rationale behind the
Further, although the applicant's significant personal
wealth made it improbable that she would receive an award
under the Act, this was not sufficient to make her claim
hopeless.

changes. For those regions that are currently transferring
work to their divorce centres, or are about to commence
implementation, tailored communications will be
distributed to practitioners and court users as and when
individual areas transfer over to the centres.

For the judgment and a fuller summary by Samuel The Q & A document is here.
Littlejohns, pupil, 1 Hare Court, form which this item is
derived, please click here.
15/4/15
12/4/15

New private law children cases
received by Cafcass 26% down on
previous 12 months

Conservatives pledge to scrap Human
Rights Act

The Conservative Party Manifesto for the coming General
Election confirms that, if elected, a Conservative
government would abolish the Human Rights Act 1998 and
In March 2015, Cafcass received a total of 3,249 new private replace it with a Bill of Rights. The manifesto says that this
would break the link between the British courts and the
law cases. This is a 10% decrease on March 2014 levels.
European Court of Human Rights so that the Supreme
Between April 2014 and March 2015 Cafcass received a total Court would be 'the ultimate arbiter of human rights
of 34,357 new private law cases. This figure shows a matters in the UK'.
decrease of 26% from the 46,636 cases received in the
According to the manifesto, a Conservative government
previous financial year.
would also continue the £375 million modernisation of the
court system and would 'continue to review our legal aid
The month-by-month figures are here.
systems, so they can continue to provide access to justice in
an efficient way'.
15/4/15

Care applications received by Cafcass
rise by 5% for last 12 months

The manifesto states that a Conservative government would
prioritise protecting women and girls from violence. This
would be done, in part, by securing the future of specialist
FGM and forced marriage units.
The manifesto is here.

In March 2015, Cafcass received a total of 1,066 care
15/4/15
applications.
This figure represents a 16% increase
compared to those received in March 2014.
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Recent reforms to adoption have reduced delay in the time
it takes for a child to be placed. However, for children from
ethnic minority backgrounds, older children, those with a
disability and sibling groups it is still a challenge to find the
right match. The decision by the Liberal Democrats to
Chief executive of the British Association for Adoption and maintain momentum on the current measures, like the
Fostering, Caroline Selkirk, has responded to the key Adoption Register, and the new national gateway for
general election manifesto pledges for looked after children adoption, provide continuity and is welcome.
from the Labour, Conservative and Liberal Democrat
Tackle delay and instability in foster care, with better
parties. Her comments follow each party's statement.
support and training for foster carers, including on mental
health issues

BAAF responds to main parties’
election pledges for looked after
children

The Labour Party

Providing better support and training for foster carers, and
We will increase support for children in kinship (family and
focussing on mental health issues will be essential to the
friends) care and their families, a group too often
development of foster care. A further step in the right
overlooked and undervalued
direction would be a government commitment to driving
forward best practice in the sector, ensuring increased
We have been campaigning alongside the Family Rights
support and funding of foster care, alongside the emphasis
Group to raise the profile of kinship care, and we'd like to
on support and training for both foster carers and social
see a commitment from all parties to support kinship care.
workers.
We are delighted that the Labour Party has taken this first
step.
There are over 90,000 looked after children- that's children
in the care system in the UK. It is paramount that the next
Kinship care is currently the Cinderella care option –
government provides appropriate support for these
kinship carers are not eligible for the same support as
children and their carers. Any failure to do so risks
adopters or foster carers, and they are also penalised by the
condemning some of our countries' most vulnerable
benefits system. For example, many have fallen foul of the
children to an unstable and uncertain future.
spare room subsidy and availability to work rules. As a
result, it is crucial that any additional support for kinship
16/4/15
carers should enable free access to legal and advice services.

The Conservative Party

Consent order can be challenged by
application to set aside or appeal

We will introduce regional adoption agencies, working
across local authority boundaries to match children with The President has declared that para 14.1 of PD30A, which
the best parents for them
provides that a consent order can be challenged only by an
appeal, was made ultra vires.
Introducing regional adoption agencies would be a major
change to the way in which adoption services are currently The issue arose in CS v ACS and Another [2015] EWHC
delivered. It is vital that any such reorganisation will focus 1005, in which a wife applied to set aside part of a consent
on a child and their need for a family for life. We need to see order disposing of ancillary relief proceedings and sought
greater clarity on these proposals.
to substitute a nominal maintenance order with one of
substantive maintenance on the basis that her husband had
At present there are nine Regional Adoption Boards failed to provide full and frank disclosure.
reporting to the Adoption Leadership Board, who are
focused on improving performance at a regional level. This Section 31F(6) of the Matrimonial and Family Proceedings
is still a fairly new initiative and needs further time to Act 1984 provides that the family court has power to vary,
become established.
suspend, rescind or revive any order made by it, including
(a) power to rescind an order and re-list the application on
We agree that there are benefits for children when local which it was made. Rule 4.1(6) of the Family Procedure
authorities work co-operatively, together with Voluntary Rules 2010 provides that a power of the court under the
Adoption Agencies in their region, to identify suitable rules to make an order includes a power to vary or revoke
matches for children in their care. There are already some the order.
well-established regional consortiums, where local
authorities are developing new ways of working together However, it was argued for the husband, relying on PD
and we would support further development of these models. 30A, that the wife's only remedy was to appeal.
The practical importance of the technical argument is that
while permission is required to pursue an appeal,
permission is not a pre-requisite to an application to set
Continue to make it easier for children in care to find a aside.
loving home, through the national Adoption Register and
the new national gateway for adoption, a first point of Sir James Munby, reviewing the statutory authorities and
contact for potential adopters
recent caselaw, stated that there was a conflict between, on
the one hand, the statute and the rule and, on the other, the

The Liberal Democrat Party
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practice direction. He concluded that this required the latter
to yield to the former.
Deprecating the complexity of the law in this area, the
President said:
'It is profoundly unsatisfactory that the courts should
still have to take up so much of their time and their
litigants' resources dealing with such matters. The final
Report of the Financial Remedies Working Group, 15
December 2014, expressed the view (para 13) that
"clarification of the procedures for re-opening first
instance orders in financial remedy proceedings is
required" and said that it "would strongly support
amendments to the Family Procedure Rules for that
purpose." I doubt that anyone could possibly disagree.
Remedial work is now a matter of pressing urgency,
unless we are complacently to condemn another
generation of litigants to a procedural maze which is a
discredit to family justice. I add only this. The Working
Party may wish to consider the extent to which these
problems are capable of solution by either Rule or
Practice Direction. It may be that primary legislation is
required.'
19/4/15

"Until now we've taken the view that it's better to try to
work with the LAA rather than against them. But,
increasingly, we feel we're banging our head against a
wall. They seem intent on rolling CCMS out in October,
at any cost, despite the very many difficulties we have
long been flagging. The the system continues to be
unstable, users can't keep a record of what they've
submitted and it is so slow that it can take three times as
long as the paper process."
The CCMS system is due to roll out nationally in October.
Resolution has called on the LAA to pay serious attention to
the concerns of legal aid practitioners, who will be using the
system daily.
Jo Edwards says:
"My message to the Legal Aid Agency is simple – just
because something works for you, doesn't mean that it
works."
"There may have been some improvements in CCMS as
a result of our work, and we welcome this. But if the
system is rolled out in its current form, there will be
untold difficulties come October. I say to those at the
LAA - you need to listen to what practitioners are
saying, and act on it now, for your own sake as much as
anyone else's."

Resolution chair slams failing new
legal aid digital system

19/4/15

Jo Edwards, chair of Resolution, criticised the Legal Aid
Agency's (LAA) controversial £35 million Client Cost and
Management System (CCMS) as "nothing short of a national
scandal" at the Resolution National Conference in Brighton.

Resolution launches national support
network for junior family practitioners

Ms Edwards outlined the difficulties legal aid lawyers are Resolution has unveiled its national YRes network for
facing with CCMS and the continued failure of the LAA to family solicitors, legal executives, paralegals, barristers and
resolve them, saying:
other professionals at the start of their career.
"The CCMS has been beset with problems since its
introduction. Resolution welcomes online working, but
this is not the way to do it.
"At the last count, the Legal Aid Agency had spent over
£35 million pounds on this ill-fated project. When set
against the scale of the legal aid cuts introduced in April
2013, and the huge number of vulnerable people now
deprived of access to justice who could benefit from
some of this budget being used to fund initial legal
advice, this is nothing short of a national scandal."
CCMS has been introduced as a digital means of submitting
civil legal aid applications, and will be made mandatory for
practitioners from October. Resolution has liaised closely
with family practitioners and maintained an ongoing
dialogue with the LAA since CCMS was first piloted in the
North East two years ago, to help the agency identify and
correct some of the very real problems the new system
caused practitioners.
But despite these ongoing efforts, Ms Edwards said that
significant problems remain – enough to engender serious
doubt as to whether CCMS will ever be fit for purpose.

The changing state of family law practice has created great
uncertainty in recent years for those entering the profession,
with huge competition for fewer jobs and less work to go
around between firms. YRes, which launched at
Resolution's Annual Conference in Brighton, gives aspiring
family lawyers a career kick-start through training,
networking and development.
Resolution YRes representative Lucy Loizou explained why
support is necessary for aspiring practitioners:
"It's a tough market. Competition is high for posts for
newly-qualified family solicitors.
"The way clients expect to be charged for services is also
changing, which means less work for everyone. Clients
are shopping around a lot more and are looking more to
fixed fee arrangements and unbundling services, with
many doing a lot more on their own in order to save
costs. This means less work out there for firms and less
recruitment at a junior level.
"With today's launch of national YRes, we aim to be a
strong, unified voice for the next generation of family
practitioners."

Jo Edwards explained:
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YRes creates a positive environment for students and newly
‘DIY justice’ or vital reform – what do
qualified family practitioners to develop their career, access
specially targeted training and build their professional we know about legal aid?
support network. It also supports junior practitioners to
meet and learn from more senior professionals, which can In 'DIY justice' or vital reform – what do we know about
help newly qualified lawyers access career opportunities legal aid? Full Fact has taken a closer look at some of the
important claims referred to when the BBC's Panorama
that might not otherwise be available to them.
covered legal aid in March 2015.
Lucy Loizou, who joined YRes in 2007 and has gone on to
gain partnership at The International Family Law Group Full Fact is an independent factchecking organisation. Its
LLP and become a member of Resolution's governing factchecks look at whether it is reasonable for people to trust
National Committee, agrees that networking is vital to the claims of politicians and journalists based on the
available evidence. All sources referred to in the item are
lawyers wanting to progress their careers.
linked.
Lucy said:
The report can be read here.
"We encourage YRes members to network with our
The FLBA has prepared a briefing paper on issues
more senior lawyers, as this may be a way of entering
surrounding access to justice in the Family Court, to explain
the field without having to go through rigorous
to candidates in the forthcoming election how changes to
applications processes. Meeting face to face in a social
civil legal aid under the Legal Aid Sentencing and
but professional setting can sometimes be a very
Punishment of Offenders Act 2012 (LASPO) are causing
effective door opener."
injustice to many children and their families. The paper is
YRes was originally founded as a regional London group in here.
1995, and has since spread to boast 23 regional groups and
over 1,000 members across the country. Any Resolution 23/4/15
member student, trainee or practitioner member with up to
ten year's post qualification experience can join a YRes
group in their local area.
Parents should ‘use carrot and stick’

to effect contact

Lucy said:
"I consider the YRes network to have been an integral
factor in shaping me into the lawyer I am today. The
YRes network helps practitioners build relationships
with other local practitioners, which supports a
collaborative way of working – the founding ethos of
Resolution."
19/4/15

Privy Council judgment on lump sum
and beneficial interests to be handed
down

Sir James Munby, the President of the Family Division,
hearing an appeal in a case in which the father has not had
direct contact with his two daughters, now 16 and 14, since
2008, has reminded parents of their obligations to encourage
contact.
In Re H-B (Contact) [2015] EWCA Civ 389, the court heard
that contact had stopped in 2008 following an incident in
which the father's new wife had been angry with the older
girl and grabbed her, causing a superficial injury. Since then
there has been only indirect contact between father and
children.
The father appealed against the refusal of his application for
direct contact.

On Monday, 27th April, the Judicial Committee of the Privy
Black LJ, giving the lead judgment, noted that at various
Council will hand down judgment in Bromfield v Bromfield.
stages both parents had been criticised for their
intransigence. It was said that they had "behaved in ways
This appeal from the Court of Appeal in Jamaica concerns
that are destructive to the prospects of contact". Some of the
the extent of the appellant's interest in shares in various
father's behaviour had been "startlingly unwise" and there
companies and properties; and whether a lump sum
had been a lack of effective maternal support for direct
awarded to her was adequate.
contact and a failure on the part of the mother properly to
support the therapy which had been recommended. The
A and R were married until they divorced in July 1998.
guardian and judge had described their conduct as
During the course of their marriage, they acquired several
'inexcusable'.
properties and two companies were formed. All but one of
the properties and most of the shares were in R's name. A
The President said:
sought a declaration as to her interest in the properties and
companies, as well as maintenance.
"There are many things which they ought to do that
children may not want to do or even refuse to do: going
The Court of Appeal judgment is here.
to the dentist, going to visit some 'boring' elderly
relative, going to school, doing homework or sitting an
23/4/15
examination, the list is endless. The parent's job,
exercising all their parental skills, techniques and
stratagems – which may include use of both the carrot
and the stick and, in the case of the older child, reason
and argument –, is to get the child to do what it does not
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want to do. That the child's refusal cannot as such be a
justification for parental failure is clear: after all, children
whose education or health is prejudiced by parental
shortcomings may be taken away from their parents and
put into public care."
Dismissing the appeal, he concluded:
"It is simply too dreadful to imagine a future where both
parents are estranged from their daughters, where they
are cut off from their grandchildren, and where they are
left with nothing but regrets and remorse. It is, as I said
to them in court, the kind of outcome which haunts me
in cases like this. It is a future which does not bear
thinking about. It is not yet too late; perhaps this appeal
can be the catalyst for change."
The judgment is here.
24/4/15

No "broad natural parent
presumption" confirms Court of
Appeal

The principal issue in the appeal turned on whether the
judge had erred in law, having conducted his welfare
analysis on the basis that there was "a broad natural parent
presumption in existence under our law". The appellants
appealed only the child arrangements order and did not
appeal the judge's refusal to make a special guardianship
order.
Lady Justice King, applying Re G [2006] UKHL 43 and Re B
(a child) [2009] UKSC 5, agreed that the judge had wrongly
conducted his analysis of T's best interests on the basis that
there is a presumption in law in favour of a natural parent.
King LJ said:
"[T]he fact that there is a natural father wishing to care
for his child, that the status quo may appear at first blush
to point to T remaining where she is and that the
mother's dying wish was for T to stay with SJH, are each
features of this case. Those features make the case
sensitive, difficult and distressing, but none of them,
individually or together, affect the essential approach of
the court which is, and is always, that T's welfare is
paramount."

The appeal was allowed and the matter remitted for case
management directions including consideration as to future
In Re E-R (A Child) [2015] EWCA Civ 405 the court was interim contact with the father and as to whether T should
hearing an appeal from a child arrangements order. The be separately represented.
judge's order provided for a little girl, T, now 5 years old, to
move to live with TR (her father) and JB (his partner) and, The judgment is here.
thereafter, to have extensive contact with the appellants
with whom T and SH (her mother) were then living. The 24/4/15
judge had dismissed the appellant's application for a special
guardianship order in respect of T. The 'unusual and tragic
feature of the case', in the words of Lady Justice King, was Divorce can cost £2,100 per year in
that the variation of T's current living arrangements
lost retirement income
provided for by the order were to take effect only upon the
anticipated death of T's mother.
People planning to retire this year who have previously
been divorced will be taking a hit of £2,100 per year on
The parents had separated in March 2011. In September
average in their expected retirement income, according to
2011 when T was 20 months old, the mother then aged 44,
research from Prudential.
was diagnosed with terminal breast cancer; an attempt on
the part of the couple to reconcile in the light of the mother's
The insurer's 'Class of' study, which tracks the future plans
diagnosis was a short lived.
and aspirations of people planning to retire in the next 12
months is now in its eighth year. This year the research
The separation was acrimonious, a restraining order was
found that for the 'Class of 2015' divorcees, the average
made against the father in January 2012 and in March 2012
expected retirement income is £15,700 compared with
he was fined for breach of that order. The relationship
£17,800 for those who have not been through a marriage
finally came to an end in November 2012 and not long after
breakdown. One in five (20 per cent) 'Class of 2015'
that the father left Cornwall to take up residence in Suffolk.
divorcees will retire with outstanding debts, averaging
To all intents and purposes the father then lost contact with
£22,100. Those who have never divorced will carry a slightly
T and did not see her again until November 2014.
smaller debt burden into retirement (average debts of
£21,700).
As the mother's condition worsened, she and T increasingly
relied upon the appellants for support and eventually they
Prudential's results also show that people approaching
moved to live with the appellants at their home in Cornwall.
retirement who have been divorced (13 per cent) are more
The mother in preparation for her death, named the
likely to delay the date of their retirement compared with
appellants as testamentary guardians of T. They applied for
those who have never been divorced (11 per cent).
a special guardianship order. The judge refused their
application and made provision for T to spend increasing
One in five (19 per cent) of retirees who have been divorced
amounts of time in the care of the father and his partner and
expect to live in retirement with an income below the Joseph
ordered that, upon the mother's death, primary care should
Rowntree Foundation (JRF) minimum income standard for
shift to them. The mother died a week before the Court of
a single pensioner of £9,500 –compared with 14 per cent for
Appeal hearing.
those who have never divorced.
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Clare Moffat, pensions specialist at Prudential, said:
"Although the emotional impact of divorce may have
long passed, it could come as a shock for people to find
that it continues to impact them financially into their
retirement. A pension fund is likely to be one of the
largest and most complicated assets a couple will have
to split in the event of a divorce.
"The support of a professional financial adviser or
retirement specialist should help ensure that any
financial decisions taken have the least possible impact
on incomes available later in life. Professional advice is
particularly important in the face of the recent changes
to pensions legislation and divorced retirees acting on
advice received under the previous rules may want to
consider seeking updated advice on any post-retirement
plans they have made.
"During a divorce the costs can quickly mount up, with
legal fees, the cost of setting up a new home and the
effect of splitting any existing retirement savings all
potentially impacting the ability of those involved to
continue saving into a pension. Unfortunately divorce is
most likely among those aged 40-44, the period in many
people's lives when earning potential peaks and the
most valuable pension contributions can be made."

common place for clients to cite social media use, or
something they discovered on social media, as a reason
for divorce.
"With more than 556 million people using Facebook
each day, the way we live our lives, and our marriages,
has drastically changed. We are finding that social
media is the new marriage minefield.
"Social media, specifically pictures and posts on
Facebook, are now being routinely raised in the course
of divorce proceedings.
"It wasn't just what their partner was doing on social
media but also how long they spent on it that was likely
to cause marital problems with Facebook usage topping
the list of reasons couples argued over social media."
Arguments were also caused because of contact with an
ex-partner, sending secret messages and posting
inappropriate photos. One in twenty even complained that
their partner didn't post any pictures of them together
which made them upset.
Fifteen per cent of people asked considered social media to
be dangerous to their marriage, with Facebook considered
the most dangerous, followed by WhatsApp, Twitter and
Instagram.

26/5/15

‘Social media is the new marriage
minefield,’ according to research

But one in ten admitted they hid images and posts from
their partner, while eight per cent admitted to having secret
social media accounts.

A fifth of respondents said they felt uneasy about their
relationship after discovering something on their partner's
Just under half of all adults in the UK admit they have Facebook. 43 per cent said they confronted their spouse
secretly checked their partner's Facebook account and one immediately about this, but 40 per cent said it took them
in five went on to argue about what they discovered, some time before they felt comfortable to raise it with their
according to new research.
partner.
One in seven said they had contemplated divorce because of
their partner's activities on Facebook, Skype, Snapchat,
Twitter or What'sApp. Nearly a quarter or the 2,000 married
persons asked said they had at least one argument a week
with their partner because of social media use and 17 per
cent said they rowed every day because of it.

A third said they kept their social media log-in details a
secret from their partners, 58 per cent said they knew their
partner's log-in details, even if their spouse wasn't aware
they knew them.

The most common reasons for checking their partner's
social media accounts were to find out whom their partner
was talking to, to keep tabs on them, to check who they were
out with and find out if they were telling the truth about
their social life. 14 per cent said they looked specifically to
identify evidence of infidelity.

"Social media can also make a divorce more difficult.
Divorce is already a stressful time for everyone involved
and what is being posted on Facebook can antagonise
families and make a speedy resolution more difficult to
achieve.

The research was commissioned by Slater and Gordon who
have seen an increase in the number of people citing social
media use as a cause of divorce year on year.

Andrew Newbury added:

"We are now actively advising our clients to be cautious
when it comes to using Facebook and all forms of social
media because of its potential to damage relationships."
30/4/15

Andrew Newbury, head of family law at Slater and Gordon
said:
"Social media can be a wonderful way of keeping in
touch with family and friends, but it can also put added
strain on a relationship.
"Five years ago Facebook was rarely mentioned in the
context of a marriage ending, but now it has become
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Nature of parenting does not affect
children’s intelligence, says research
Activities such as reading bedtime stories, engaging in
conversation and eating nightly dinners together do not
have any detectable influence on children's intelligence later
in life, according to research by Florida State University.

Asked whether this means that parents might neglect or
traumatize their children and there would be no effect,
Professor Beaver said:
"My response is no, but the way you parent a child is not
going to have a detectable effect on their IQ as long as
that parenting is within normal bounds."

Beaver collaborated on the study with Joseph A. Schwartz
from the University of Nebraska at Omaha's School of
Criminology and Criminal Justice; Mohammed Said AlGhamdi and Ahmed Nezar Kobeisy from the Center for
Social and Humanities Research and King Abdulaziz
University in Saudi Arabia; Curtis S. Dunkel from Western
Illinois University's Department of Psychology; and Dimitri
van der Linden from Erasmus University's Institute of
The study analysed parenting behaviours and whether they Psychology in The Netherlands.
had an effect on verbal intelligence as measured by the
Picture Vocabulary Test (PVT). The IQ tests were 30/4/15
administered to middle and high school students, and again
when they were between the ages of 18 and 26.
Criminology professor Kevin Beaver examined a nationally
representative sample of youth alongside a sample of
adopted children from the National Longitudinal Study of
Adolescent Health (Add Health) and found evidence to
support the argument that IQ is not the result of parental
socialization.

Professor Beaver said:
"Previous research that has detected that parentingrelated behaviours affect intelligence is perhaps
incorrect because it hasn't taken into account genetic
transmission."

Supreme Court refuses permission to
appeal claim under s 11(2) of Children
Act 2004

The Supreme Court has refused an application by Mrs
Huzrat for permission to appeal against the decision of the
Court of Appeal to uphold a finding that she had become
The findings were published in the article, "A closer look at
homeless intentionally. The appeal from the judgment in
the role of parenting-related influences on verbal
Huzrat v Hounslow LBC [2013] EWCA Civ 1865 had been
intelligence over the life course: Results from an adoptionintended to focus on the importance of the interests of the
based research design," in the journal Intelligence.
children under Children Act 2004 section 11.
The subject of how much influence parents have on
intelligence has long been debated. Some research shows
that parents who socialize their children in accordance with
certain principles like reading with them often or having
nightly family dinners, have children who are more
intelligent than children whose parents do not do those
things.

Mrs Huzrat had claimed in the Court of Appeal that in
reaching its decision Hounslow had failed to act in
conformity with its duty under section 11 (2) of the Children
Act 2004. That provision states that in considering the issue
as to whether her homelessness was intentional or not it was
required to make arrangements for ensuring (a) that its
functions were discharged having regard to the need to
safeguard and promote the welfare of children and (b) that
There is also an argument that it's not a parental
any services provided by another person pursuant to
socialization effect, but that intelligence is passed down
arrangements made by the person or body in the discharge
from parent to children genetically, not socially. In order to
of its functions are provided having regard to that need.
test these two explanations, Beaver used an adoption-based
research design.
Dismissing the appeal in the Court of Appeal, Moses LJ,
giving the lead judgment, said that section 11 of the
Professor Beaver said:
Children Act 'cannot and does not purport to introduce
fresh and unspecified criteria for determining whether
"We thought this was a very interesting set up and when
someone is intentionally homeless'.
we tested these two competing hypotheses in this
adoptive-based research design, we found there was no
For the Court of Appeal judgment, please click here.
association between parenting and the child's
intelligence later in life once we accounted for genetic
30/4/15
influences."
Studying children who share no DNA with adoptive
parents eliminates the possibility that parental socialization
is really just a marker for genetic transmission.
"In previous research, it looks as though parenting is having
an effect on child intelligence, but in reality the parents who
are more intelligent are doing these things and it is masking
the genetic transformation of intelligence to their children,"
Beaver said.
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ARTICLES
Finance & Divorce Update April 2015

Clare Molyneux, senior solicitor and Rebecca Lang solicitor, both of Mills & Reeve LLP
This update is divided into two parts:
1 News in brief
2 Case law update

News update
Law Commission opens consultation on how best to enforce financial orders
The Law Commission is seeking views on options for reform to simplify and clarify the law on enforcement and make it
easier for the court, practitioners and the public to use. The consultation will be open until July 2015 and it is hoped that
the report will be published in summer 2017.

'No evidence' of risk from online divorce services
Research carried out into online divorce has found no evidence of regulatory risks arising from this service. Surveys were
jointly commissioned by the Legal Services Board and Legal Services Consumer and sought opinion from clients using
online providers. The survey found that 83% of users were satisfied with the service they received and were three times
more likely to recommend the service than clients of high-street firms.

Home Secretary announces review of application of Shari'a law
Theresa May, the Home Secretary, has announced that there will be an independent investigation into the application of
Shari'a law in England and Wales.
In a speech in London focusing on Islamic extremism, Ms May referred to problems concerning the divorce of Muslim
women. She said:
"There are some areas where – like in the application of Shari'a law – we know enough to know we have a problem,
but we do not yet know the full extent of the problem. For example, there is evidence of women being "divorced" under
Shari'a law and left in penury, wives who are forced to return to abusive relationships because Shari'a councils say a
husband has a right to "chastise", and Shari'a councils giving the testimony of a woman only half the weight of the
testimony of a man. We will therefore commission an independent figure to complete an investigation into the
application of Shari'a law in England and Wales."
The Home Secretary also said that there is to be commissioned an all-force inspection by Her Majesty's Inspectorate of
Constabulary of the police response to 'honour' crimes, female genital mutilation and forced marriage.

Justice Select Committee reports of Civil Legal Aid Cuts
Resolution has welcomed the publication of the Justice Select Committee report on the Legal Aid, Sentencing and
Punishment of Offenders (LASPO) Bill on 12 March.
Resolution provided evidence on the impact of the legal aid cuts during the Select Committee hearing, and has called on
the next Government to take action on the points raised in the report, particularly around the evidence requirements for
domestic violence victims trying to access legal aid.
A summary of the findings are available via the Parliament UK website: click here
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Family Court Quarterly Statistics released
The latest Family Court statistics for October 2014 to December 2014 were published on 26 March 2015. The figures show
that the number of cases brought in the family courts in England and Wales dropped by 3% to 59,000 compared with the
same period in 2013. This is in line with the previous 2014 quarterly figures but lower than the average 66,700 cases per
quarter in 2011-2013 and is mainly due to the fall in matrimonial and private children law matters.
A link to the report can be found here

Review of marriage law underway
The Law Commission has announced that the scoping phase of its review of the law of marriage has begun and that it
expects to publish a report towards the end of 2015. The aim is to identify and provide an initial analysis of the issues that
need to be addressed in order to develop proposals for the reform of marriage law.
The question underlying the review would be whether the current law, which has evolved over a long period of time,
provides a fair and coherent legal framework for enabling people to marry. Does the law allow people to marry in a way
which meets their needs and wishes while recognising the interests of society and the state in protecting the status of
marriage? You can read more here.

Case law update
Wright v Wright [2015] EWCA Civ 201
Summary
This was an application before the Court of Appeal for permission to appeal the decision of Her Honour Judge Roberts.
Pursuant to section 31(7) MCA 1973, Judge Roberts ordered that a joint lives spousal maintenance order be varied to a six
year term during which there would be a graduated reduction of spousal maintenance. The principal ground of appeal
was that Judge Roberts failed to pay adequate regard to the fact the original order by District Judge Cushing was a joint
lives order. W's permission to appeal was dismissed.
In original financial remedy proceedings heard before District Judge Penelope Cushing in April 2008, the District Judge
made a joint lives maintenance order that H should pay to W £33,200 per annum. In addition, H was ordered to pay
£10,400 per annum in respect of his two daughters until they respectively reached the age of 17. He was also ordered to
pay school fees.
Prior to their marriage, W had worked as a legal secretary and administrator. She had not worked since the birth of the
parties' first daughter. At the date of the appeal, H was aged 59 and an equine surgeon in Newmarket shortly to become
a partner in an equine hospital to which his partnership was about to move. W was aged 51 and was not working.
On 14 November 2012, H made an application in the Principal Registry for a variation of the original order on two grounds.
He argued that his financial circumstances had changed for the worse, and that the District Judge had made plain in her
judgment that W would be expected within the following 2 years to begin to make a working contribution towards her
own household expenditure. The application reached final hearing and Judge Roberts gave reserved judgment on 26 June
2013. Under the terms of the original order, H was paying 22 percent of his net income in spousal and child maintenance.
At the time of hearing the variation application, there had been a downturn of H's income and the global maintenance
equated to 34 percent.
Having considered the evidence, Judge Roberts preferred H's evidence. She found H was a man of integrity. She found
that he had had to postpone his retirement from 60 to 65 and that he had not been in a position to make any investment
towards his retirement pension since the order. She accepted his case that W had been put on notice by the District Judge
to make a financial contribution towards her own maintenance. Judge Roberts found W's evidence to be unsatisfactory
and found she was evasive in cross examination in questions put to her about her earning capacity. She found W had done
nothing since 2008 to look for work or to retrain or prepare herself for work.
She placed W's annual income needs at £36,000 – W had claimed £64,000.
Judge Roberts found that District Judge Cushing had made a joint lives order because at that time it was not possible to
predict how things would develop, in particular because the younger daughter was then aged only 3 years. The judge said
at paragraph 24 of her judgment: "However, District Judge Cushing made it very clear that within a couple of years [W]
would be expected to start to contribute financially and that it was important that this happened whilst fitting in with her
childcare responsibilities."
The judge applied section 31(7) MCA 1973 and concluded that a variation of the maintenance was appropriate. She
ordered a graduated reduction over 6 years to enable W to improve her earning capacity through experience and training
as her childcare responsibilities reduced.
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Having considered the evidence, Judge Roberts ordered that the petitioner's periodical payments to the respondent should
be varied such that from 1 November 2013 to 31 October 2014, H should pay to W £32,000 at the rate of £2,667 per month.
From 1 November 2014 to 31 October 2015, H would pay £24,000 at the rate of £2,000 per month. From 1 November 2015
to 31 May 2016, H would pay £1,500 per month. From 1 June 2016 to 31 December 2019, H should pay £12,000 per annum
at the rate of £1,000 per month, at the conclusion of which the payments would cease.
On permission to appeal, Lord Justice Pitchford scrutinised the findings of both judges and found that Judge Roberts had
applied a proper consideration of section 31(7). He determined that the principal question arising in the application was
"whether there is a real prospect of establishing before the full court that Judge Roberts gave inadequate justification for
her conclusion that [the H] should no longer be expected to make any provision for [the W] during his postponed
retirement." Having found that Judge Roberts was entitled to order a variation in H's favour, he questioned whether W
"has a real prospect of undermining the judge's scaled reduction in spousal maintenance." He concluded there was no such
prospect.
Lord Justice Pritchard accepted Judge Roberts' findings as follows:
• "Judge Cushing did not embark on a consideration of the W's earning capacity. Judge Roberts did. Over the course
of a 2 day hearing, W was questioned closely about her working experience and missed opportunities since the original
order of 2008. In effect, the judge accepted the propositions being advanced on behalf of H."
• "If W earned £20,000 gross in an administrative or clerical capacity, her net income would be £16,555 per annum.
With tax credits, child benefit and the continuing payments in respect of the children, W would have a household
income of over £46,000 without depending on spousal maintenance" and
• she gave sufficient reasons for departing from the provisional view of Judge Cushing.
On the terms of the order of Judge Roberts, W could manage for two years without generating her own earnings. It was
open to her to make a further application if, despite her best efforts, she failed to produce a significant financial
contribution. Application for appeal dismissed.
Comment
This case has generated a lot of media commentary and has brought the often contentious issue of joint lives spousal
maintenance under the spotlight. It is clear that both judges considered W's financial contribution – even if significantly
lower – to be encouraged not only to relieve the burden on the paying spouse, but because W should be contributing
financially to the family and making provision for her retirement. If W utilised her earning capacity, she would also
become eligible for child and working tax credits, all of which would assist her towards financial independence. At
paragraph 38 of her judgment, District Judge Cushing stated:
"There is a general expectation in these courts that once a child is in year 2, most mothers can consider part time work
consistent with their obligation to their children. By September 2009/2010, the wife should be able to work. She will be
46 or 47 years old. I do not anticipate her having a significant earning capacity nor would it be reasonable to expect her
to muck out stables for the minimum wage. However, she should make some financial contribution."
Of course the judgment of first instance was some years ago, but this judge's findings were supported by Judge Roberts.
The court has to strike a balance, but is this judgment reflective of a sea change towards term orders with the consequence
of passing the onus onto the recipient should they require a variation to the term, rather than the payer to seek a reduction
or to bring the term to an end.

MAP and MFP [2015] EWHC 627
Summary
This was a long marriage case where there were four adult children and a very successful family run business. Issues of
add back and application of the sharing principle.
Background
The parties separated after 40 years and had been childhood sweethearts. H was 62 and W 61. H had left school aged 15
and commenced a four year apprenticeship as a property maintenance engineer. Thereafter he had been extremely
successful and was Managing Director of a property maintenance company. H was a 95% shareholder and W held the
remaining 5%. There were four adult children of the marriage.
At the time of the hearing, W remained in the former matrimonial home valued at £2.3million and mortgage free. H was
living in rented accommodation in London. Several of the parties' children or their spouses, and three grandchildren were
employed in some capacity by the business.
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The business was a family affair. The judge found that while the H was the driving force behind the business, W had
worked in the business and performed the role of homemaker and child-carer. The judge had no doubt that he should
"treat their contributions to the marriage as equal."
At the time of the hearing, the business' annual turnover was £19.5 million, the gross profit was £7.1 million and the net
profit, after tax, £1.3 million. The business' performance was improving year after year.
The parties started life with a modest standard of living. However, the judge found the standard of living had been very
high for ten years, and that there had been "significant 'wasted' expenditure." He found an average spend of £1.3million
per annum in the four year period between 1 June 2010 and 31 May 2014. W also provided a spreadsheet showing
spending on the Director's Loan Account from 1 January 2013 to 29 December 2014 in the sum of £3,444,402.
In addition to their matrimonial home, each party owned a Spanish Villa, W's being worth £611,019 and H's £591,698 with
a mortgage of £232,755. There was also a mobile home, some savings, motorcars, and some contextually modest pension
policies. There were tax liabilities and H owed the company £1,800,000. The parties appointed a Single Joint Expert to
value the business and they agree to his valuation of £23.1 million net after payment of a dividend of £3 million valued on
the basis of its future maintainable earnings after tax and depreciation. By the time the SJE updated his report on 23
January 2015, H's shares were calculated to be worth £28,850,000. After tax and repayment of his loan to the company, the
net value to H was £20,625,200. The net value of W's shares was found to be £1,087,200. Net maintainable income was in
the region of £1.1 to £1.2 million and it was accepted H could borrow £3,185,000 personally to be secured against the
business premises with interest of £228,000.
The marriage had broken down principally as a result of W becoming aware that H had been using cocaine and abusing
alcohol. W alleged H was spending £6,000 per week on his drug addiction as well as large sums on prostitution. Despite
periods in rehabilitation, H could not clear himself of these addictions. The judge was concerned for H's life.
It was agreed in principle that the parties should share the assets of the marriage. However, W sought add back of £1.5
million to reflect the H's "reckless and wanton expenditure over the last seven years." This included seeking compensation
for tax charges to be incurred by the W as a result – on her case – of being wrongfully dismissed as an employee of the
business.
Add back
The judge reviewed the authorities on add back and state that "I am going to have to determine whether or not there was
dissipation with a wanton element." He went on to stated that "a spouse cannot take advantage of all the good
characteristics of his or her partner whilst disavowing the bad characteristics." He was clear to point out (at paragraph 87)
that post Calderbank days, he was quite entitled to disregard W's open offer to settle matters made prior to the final
hearing, which had not included any element of add back. He stated: "I will have no hesitation in a suitable case in
awarding an applicant more than an open offer he or she has made if that is justified."
In respect of overspending on lifestyle, property refurbishment, and even cocaine use and prostitution, the judge could not
make out a "deliberate or a wanton dissipation". He found that the behaviour was "irresponsible" and "may have been
morally culpable." However, it would be wrong to add it back and "a spouse must take his or her partner as he finds him."
The judge added back onto the schedules the sum the W would have to pay in tax given her dismissal from the company
as well as the sum incurred because of the loss of Entrepreneur's Relief - in the sum of £271,000. While the judge made no
findings about the reasons for W's dismissal, he found that H could have found a means of dismissing W that would not
resulted in a loss of this tax relief and consequently the W should not be penalised.
Decision
After a long marriage of joint endeavour, H and W were to receive £12,355,222 each (subject to adjustments set out at
paragraph 99). Wife would receive the former matrimonial home, her villa and mobile home, bank accounts of £369,040,
personalised number plates worth £200,000, the pension policies (£362,640) and initial lump sum of £3,000,000 (payable
within 42 days) and a subsequent lump sum of £5,567,347. As to the timing of the second lump sum, W sought a two year
deadline and H sought five. The judge weighed up H's ability to pay, his established pattern of overspending and the fact
the company continued to be profitable despite H having periods of incapacity as a result of his addiction. He found the
company to be "readily sellable given that it does not appear to be tied nearly so closely to the skills of its owners as many
companies that are considered by these courts." The judge decided three years was sufficient and tied the deadline to H's
65th birthday. At that stage the judge said he would have to decide whether to raise the money, sell up or float. The judge
did not apply an order for sale at the three year deadline (13.2.18) as W was to have an equitable charge over H's
shareholding and if necessary could apply for an order for sale pursuant to section 24A MCA 1973. He also felt that an
order for sale might "interfere with legitimate attempts to float the company." Until discharge of the second lump sum, he
ordered that W receive maintenance at 3% being £164,770 net with a section 28(1A) bar. W's shares were to be transferred
to H immediately.
W sought an order placing a cap on H's spending but the judge found this unnecessary and said it would need policing
and so was essentially impractical.
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Wyatt v Vince [2015] UKSC 14
Background
The parties were divorced 22 years ago, decree absolute being granted on 22 October 1992. The court file was lost and so
the only record was the decree absolute held by both parties. Proceedings were originally issued in Sunderland County
Court. Shortly after the grant of decree absolute, the court file was transferred to Gloucester and Cheltenham County
Court and it was at this stage that the file was lost.
In 1991, there had been proceedings between the parties issued by H at the Sunderland FPC. He had sought a residence
order in respect of the children. The justices determined the children should reside with W and also ordered H to pay
nominal periodical payments to W for the benefit of the children.
In 2011, W issued an application for financial orders. In her application, W sought:
• a lump sum in satisfaction of all her claims, comprising £500,000 for a housing fund and £1,350,000 in the form of a
fund to maintain her for the rest of her life
• an order that H should make interim periodical payments to her in sums equal to her estimated costs of the
substantive application pursuant to the decision of the Court of Appeal in Currey v Currey (No 2) [2006] EWCA Civ
1338.
H cross applied and sought an order that W's substantive application be struck out pursuant to Rule 4.4 of the FPR 2010.
As the court file had been lost, the court had to consider whether it had jurisdiction to consider W's application at all. The
issue was whether the court had previously made a nominal order that H make periodical payments to W, whether there
had been "no order", or whether it had previously dismissed W's financial applications. Both the Court of Appeal and
Supreme Court found it likely that "no order" had been made, and so as a matter of law the court had jurisdiction to
consider W's application.
At the time of her application, W was aged 55 and in poor health. She owned a four bedroom property in Monmouth,
which she bought for £60,000 from the Local Authority in 2010 on a discounted basis under the "Right to Buy" scheme with
a mortgage in that amount.
H was aged 53 and had achieved brilliant success. Following the breakdown of the marriage he was a new age traveller
who protested about nuclear weapons and was in favour of green solutions. The court noted that "His longstanding
interest in green-energy, together with his innate scientific ingenuity, led him in due course, and from the smallest
beginnings, to develop a commercial supply of wind power. He is now the sole shareholder of Ecotricity Group Ltd, a
company which, through others, provides green electricity to at least 70,000 homes and businesses in the UK from its fleet
of turbines. The value of his company is at least £57m. He lives with his second W, their small son and Dane in a Georgian
hill fort in Stroud."
W has four children – all adult. The first, Emily, was a child of the family although born prior to W's marriage to H. Dane
(31) lived with W until age 18 when he moved to live with the H. Robin (21) and Jessie (18) were born after the breakdown
of the marriage and live with W in the Monmouth property although their own father has never maintained them. It is
stated that W subsists partly on wages, and partly on state benefits. The three adult children are found to make no more
than modest contributions to the running expenses of the house.
In very brief summary, W and the children moved around to live in various locations (including rental accommodation,
at travellers' sites, and at one stage a shelter for the homeless). It is accepted they lived hand to mouth. H saw the children
sporadically, and there was a period when Emily lived with him for a short spell. However, for the most part, he made no
financial contribution towards their upbringing.
In bringing her application, W relied on H's lack of financial support for Dane until 2001 and his failure to support Emily
from 1984 onwards. It was stated that it was "virtually common ground that during all those years H did not provide W
with any substantial payments of maintenance for either of the two children; and that she struggled to maintain a home
for them in circumstances of real privation bordering on poverty." There had been historical attempts by W to secure
financial support. In 1992, the Justices of Sunderland FPC had ordered nominal maintenance in favour of the children, and
in 1997 the CSA assessed H as having nil liability. W stated she had twice approached solicitors (in 1994 and 1996) in what
turned out to be unsuccessful attempts to secure maintenance for her and the children. H's first profits were generated in
1997 and therefore it was only in the final years of Dane's minority that H was in a position to pay substantial maintenance
for him.
At first instance, Mr Nicholas Francis QC dismissed H's cross application and on W's application ordered H to pay to W
(in fact directly to her solicitors) £31,250 per month for four months (a costs allowance order). H appealed to the Court of
Appeal against both orders. The CA ( [2013] EWCA Civ 495) set aside the orders of the deputy judge, struck out W's
substantive application, and ordered that, of the £125,000 which by then H had paid in full, W should repay to him such
sum as exceeded the state of her account with her solicitors on 17 January 2013, which amounted to an order for repayment
of £36,667.

www.familylawweek.co.uk

Family Law Week May 2015 - 15

The W's appeal
Before the SC, W sought a reinstatement of the orders of the deputy judge. W's appeal raised the following questions:
• (a) What is the extent of the jurisdiction to strike out a spouse's application for a financial order under Rule 4.4 of the
family rules?
• (b) In the light of the factors relevant to the determination of W's application did the Court of Appeal err in striking
it out?
• (c) If the answer to question (b) was yes, what case management directions would be proportionate to the unusual
circumstances of W's application?
• Irrespective of the answer to (b), did it err in setting aside the costs allowance and/or in making a repayment order?
Lord Wilson was first concerned with the scope of the strike out provision contained at Rule 4.4 FPR 2010, and its
corresponding Practice Direction. He reviewed the findings of the Court of Appeal and notes Thorpe LJ struck out W's
application on Rule 4.4(a) as having no reasonable grounds to bring it. He then considered the alternative basis on which
the Court of Appeal saw fit to strike out the application, namely that an application with no real prospect of success was
an abuse of the court's process. He compared the family rule with the equivalent rule contained in the Civil Procedure
Rules (Rule 24.2) and found that Jackson LJ was wrong to suggest that the absence of a family rule to strike out an
application which has no prospect of success was accidental. "It was deliberate." Lord Wilson then referred to the court's
duty pursuant to s25 MCA to have regard to all the circumstances and in particular the eight matters sets out at s25(2).
"The determination of an application by a court which has failed to have regard to them is unlawful: Livesey (formerly
Jenkins) v Livesey [1985] AC 424 at p 437, Lord Brandon of Oakbrook. The meticulous duty cast upon family courts by
section 25(2) is inconsistent with any summary power to determine either that an ex-wife has no real prospect of
successfully prosecuting her claim or that an ex-husband has no real prospect of successfully defending it." (paragraph 27)
He concluded that "Rule 4.4(1) of the family rules has to be construed without reference to real prospects of success." The
real test is whether an application is "legally recognisable" and so, for example, an application could be struck out if it had
already been finally determined. Lord Wilson was also clear in determining that his analysis is consistent with the court's
obligations to give effect to the overriding objective. (paragraph 28)
Lord Wilson then turned his attentions to a provisional evaluation of the issues which he considered consistent with the
court's duty to actively manage the case (Rule 1.4(1) FPR). He recognised the significant weaknesses in W's case given the
length of cohabitation lasting only two years, the marriage ending over 30 years ago, the very low standard of living, the
point in time at which H created his wealth, no contribution by W and her delay in bringing proceedings. He
acknowledged that pursuant to s23(1) and 24(1) MCA, there is no time bar to seeking financial relief. Despite this, he stated
the court will look critically at any delay "and, even irrespective of its effect upon the respondent, will be likely, by reason
of it and subject to the potency of other factors, to reduce or even eliminate its provision for the applicant." He was also
clear that the effect of any delay on a respondent is a consideration, but that in the case of H the only effect of the delay is
to deprive him of the chance of establishing that in 1992 W's financial claims were dismissed.
W set out a case based on need. She argued that she lost the opportunity to obtain degree qualifications and maximise her
earning capacity. She sought a total of £1.9m which Lord Justice Wilson dismissed as "an award approaching a size that
is out of the question." He was clear that a rich H is not obligated to meet the needs of an ex-wife, and also that needs must
exist and have been generated by her relationship with her H (Miller v Miller, McFarlane v McFarlane [2006] UKHL 24,
[2006] 2 AC 618). Lord Wilson stated that it is unclear whether W would sustain her claim on the basis of need.
Lord Wilson was more sympathetic to the argument put forward by W pursuant to s25(2)(f) MCA 1973 i.e. the
contributions which each of the parties has made or is likely in the foreseeable future to make to the welfare of the family,
including any contribution by looking after the home or caring for the family. She referred to her care of Dane and Emily,
the absence of any financial support from H and the conditions of poverty in which she was constrained to provide such
care to Dane and Emily during those years. He referred to the case of Pearce (1980) 1 FLR 261 in which Ormrod LJ awarded
a W £12,000 from H's inheritance of £34,000 received 9 years after their separation. She had raised their three daughters
without any form of financial support and the Court of Appeal considered that justice required the award despite the lapse
of time.
Ultimately he suggested the swift referral of W's application to a Financial Dispute Resolution Hearing and suggested that
the two "magnetic factors" were W's delay and H's disparate contributions to the care of the children. He stated that he
considered W's case to have a "real prospect of comparatively modest success, perhaps of an order which would enable
her, like the wife in the Pearce case, to purchase a somewhat more comfortable, and mortgage-free, home for herself and
her remaining dependants."
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The costs allowance order
Lord Wilson restored the deputy judge's costs allowance order having found W met the criteria set out in Currey. That
order was found to be for the direct benefit of W, not her solicitors, and it would have been for W to enforce it. The monies
paid into W's solicitor's account were for W's benefit, albeit held subject to the terms of the deputy judge's order.

Graham-York v York [2015] EWCA Civ 72
Summary
This is a case concerning the beneficial interests in a property held in the sole name of one cohabitee.
Background
Miss Graham-York lived with the late Mr York from 1976 until his death in 2009. From 1985, they lived together in a
property bought by Mr York in his sole name in 1982. Following Mr York's death, Miss Graham-York continued to live in
the property, which remained in the late Mr York's name. Miss Graham-York and Mr York had two children together who
were adults at the time of proceedings.
Beneficial interest in the property
The property was purchased with a mortgage. Miss Graham-York had no or no significant income and so mortgage arrears
of approximately £58,000 accrued following Mr York's death. Mr York's son from a previous relationship was his personal
representative. The mortgage company sought judgment in respect of the entire indebtedness secured by the property of
£450,000 and possession of the property from Mr York junior. Mr York junior, who was on bad terms with both his father
and Miss Graham-York, did not contest the claim. An order was made in favour of the Building Society for the full amount
of the indebtedness and Mr York junior was ordered to give them possession on or before 9 March 2011. Miss GrahamYork was joined to the proceedings and resisted the claim for possession, bringing a counter-claim against Mr York junior
for a beneficial interest in the property.
Miss Graham-York claimed there was a constructive trust based on common intention and that she had an overriding
interest which took priority as she was living in the property by the time Mr York secured a remortgage to which she was
not a party in 1990.
At first instance, the judge found that Miss Graham-York had a 25% beneficial interest in the property, that she should give
possession to the mortgagee on or before 8 March 2014 and that she should receive 25% of the balance remaining once the
mortgage had been discharged in full and the costs of sale had been met. Although her financial contribution "did not
amount to much" (she had made some money working as a singer between 1976 and 1985) she had made domestic
contributions. The judge found that although there was no express agreement as to the beneficial interests, Miss GrahamYork's income contributed to the family income before and at the time of purchase and so a common intention could be
inferred (per paragraph 61 of Stack v Dowden). A fair figure for Miss Graham-York's interest to reflect her contributions
both financial and non-financial was 25%.
Miss Graham-York appealed on two issues:
i) the judge erred in finding that her interest was not equal to that of the late Mr York and her share should be 50%; and
ii) the judge erred in finding that her 25% share should be paid to her only after repayment of the mortgage.
The Court of Appeal held that in the case of sole ownership, they should have regard to the whole course of dealings
between the parties, per Oxley v Hiscock. Where a property is held in one party's sole name and there is no common
intention in relation to the proportions in which the beneficial interest should be held, there is no starting point of equality.
The Court of Appeal therefore rejected Miss Graham-York's claim that her beneficial interest in the property was 50%.
They held that 25% was within the ambit of reasonable decision making and so there was no need to interfere.
Interestingly, they commented that, had the figure been evaluated at 33%, this too would have been unassailable.
Equity of exoneration
It was only after the judge's first judgment was made available to the parties on 24 January 2014 that Miss Graham-York
raised a reliance on equity of exoneration. There was argument on 19 February 2014, when the judgment was handed
down, but by that time it was far too late to raise this further issue.
The only outstanding issue was whether Miss Graham-York's 25% interest should have been paid to her before, rather than
after, the mortgage was discharged. It would be unconscionable for Miss Graham-York to share in the benefit of Mr York's
business interests without sharing the burden of the mortgage. When considering the whole course of dealings, it having
been concluded that Miss Graham-York was entitled to a 25% beneficial interest, it would have been artificial and illogical
not to acknowledge that that must in the circumstances be a 25% interest subject to the mortgage indebtedness from which
both parties derived benefit.
Miss Graham-York's appeal was therefore dismissed on both issues.
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Joy v Joy [2015] EWHC 455 (Fam)
Summary
This case concerned an interim hearing in long-running financial remedy proceedings. W's primary objective was to secure
the position in relation to H's 1928 4.5 litre racing Bentley, located in the south of France and worth between £472,000
(according to H) and £1 million (according to W).
Many orders had been made in the course of this long-running litigation, including substantive freezing orders and
maintenance orders. This hearing was a return date for consideration of whether or not without notice orders made by Mr
Justice Cobb should be continued, varied or allowed to lapse. W's applications for leave to restore her applications which
had been adjourned were also to be considered. H had also made applications for the order of Mr Justice Cobb to be
discharged and to vary/discharge the maintenance orders.
Background
The parties were married from February 2006 to December 2011, with cohabitation commencing in 2001 (W) or 2003 (H).
There were three children aged between 3 and 8 years old. H remained in the chateau in the south of France, their last
matrimonial home, whilst W lived in rented accommodation nearby. The children spent time with both parties.
The parties' wealth derived from H's business activities, commenced and continued during cohabitation and marriage. H
placed the bulk of the wealth into trust in the BVI in December 2002, for the benefit of him and the children. The trust was
worth in the region of £70million with potential contingent liabilities of £21million. When the family moved to France, H
and the children were excluded as beneficiaries for tax reasons.
An order was made on 12 June 2013 for H to pay €14,700 per month to W for herself and the children, including a French
child maintenance order of €3,600 per month. H was also ordered to pay W £120,000 over 8 months for legal fees.
H did not comply with these orders. There was a further hearing on 12 November 2013. H had complied with the French
child maintenance order and had paid W's rent but he had paid only two monthly instalments totalling £30,000 for W's
legal fees. H had made no further payments by the time of this hearing in February 2014. The outstanding liabilities for
maintenance and legal fees stood at €60,000 and £90,000 respectively.
After the 12 November hearing, H's facility with the overseas bank ceased and the bank chose to enforce its security;
supposedly on the basis that the facility had been placed into default as a result of a previous High Court freezing order.
On 28 November, W was informed that H had been excluded from being a beneficiary of the trust on a permanent and
irreversible basis. The trust incurred significant loss and the trustees sought to implement the trust's security charge over
H's assets. Sir Peter Singer recorded that "H appeared on the face of it to be 'equally indigent in cash flow terms' as W."
The applications
H sought relief by way of discharge, suspension, variation and remission of the June 2013 order. W sought enforcement
and a Hadkinson order debarring H from defending her claims for financial remedy. W particularly sought delivery up of
the Bentley to her agents in order that it may be transported to England, marketed and sold with the proceeds to be held
by the court.
H had pledged his Bentley to EFG to secure a loan facility. However, EFG had called in the charge and repaid itself from
the trust assets which meant that the Bentley was free. On 13 December 2014, H executed a deed which pledged the Bentley
to his solicitors. W's solicitors did not become aware of this development until January 2014.
W's application was based on FPR 20.2. No mention was made of the Bentley in the prayer in W's petition so it was
necessary to consider whether the vehicle qualified as 'relevant property' under FPR 20.2(2) and whether it was property
'as to which any question may arise on an application'.
It was held that there was 'no reason in logic or principle why for this purpose the W's restored application for enforcement
of maintenance pension suit and legal services provision orders hitherto made is not "an application" within which
questions as to the Bentley may arise.' Whilst any decision would be subject to the outcome of H's variation application,
Sir Peter Singer's view was to 'regard the sale of the Bentley in appropriate circumstances as desirable quickly if, for
instance, that sale would provide W with some urgent relief from the parlous risk she runs of finding herself
unrepresented in these proceedings because of H's asserted inability to comply even in part with past orders without
recourse to those proceeds.'
Directions were given for the Bentley to be placed in the custody of W's agents for transportation to England and to be kept
here pending further determinations.
H was refused permission to appeal and refused a stay pending a proposed appeal but the date for delivery up of the
Bentley was deferred to enable any renewed stay application to be made to the Court of Appeal.
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D v D [2015] EWCA Civ 181
Summary
Here the Court of Appeal set aside the decision to strike out H's appeal in financial remedy proceedings on the basis that
it was wrong in principle and on the facts of the case.
In July 2013, financial remedy proceedings were determined before a Deputy District Judge at Romford County Court but
his order was not handed down until December 2013. H was granted permission by the Deputy Judge orally on the day
of the hearing to appeal. As part of the permission, H asked for and was given a direction for a transcript of the judgment
at public expense and a short extension of time to file his notice of appeal.
H then applied for a further extension of time and made attempts to obtain the transcript, which was never forthcoming.
Neither was a hearing listed to consider his application for an extension of time to file grounds of appeal. His attempts to
obtain the transcript were recorded in a statement and demonstrated he made telephone enquiries, attended at the court
counter at Romford County Court and sought permission to inspect the court file.
In June 2014, Judge Hughes heard H's appeal, and at the same time W's request to strike out H's appeal. The W's ground
for strike out was that H had not provided any grounds for his appeal. Judge Hughes struck out the appeal and the matter
came before the CA to determine whether "the judge was wrong to have struck out the appeal."
Lord Justice Ryder gave judgment, with which Lord Justices Longmore and Briggs agreed.
In this matter the matrimonial home, based in Essex, had been transferred from the parties' joint names to an entity called
Miller Group Limited for tax reasons. MGL was a trust which was registered in Lichtenstein. The family trust, the D trust,
is the Newhaven Trust Company Limited (Newhaven), which is an entity registered in the BVI, and the family trust holds
the shares in MGL. W was neither a director of shareholder of MGL.
The Deputy District Judge's order was found to be flawed in certain respects:
• He had adjourned consideration of the parties' income needs to a further hearing, which did not appear to have taken
place. This raised concerns over the application of the s25(2) criteria;
• His judgment was clear on its face that the process of determination of financial remedy application was incomplete;
• He ordered that all available assets i.e. the matrimonial home and a property in Turkey be transferred to W. In
relation to that order, the s25 analysis was missing;
• The court was not able to order a third party to transfer ownership of the matrimonial home and there was no
argument successfully identifying a resulting or constructive trust.
In relation to the appeal before Judge Hughes, Lord Justice Ryder found that the time estimate for that hearing was
inadequate. From exchanges between H and the judge, it was clear the judge's attention was not drawn to the appeal
notice containing H's application or H's witness statement which set out his attempts to obtain the transcript and which
also explained why he wanted to inspect the court file. The judge found that H had failed to plead his grounds and that
he had had ample opportunity to obtain the transcript. She did not accept H's assertions in that regard. "She concluded
that he had pursued an intention to inspect the file which was irrelevant and had not pursued his intention to obtain a
transcript." As a determination of fact, Lord Justice Ryder found that was plainly wrong. The judge relied on FamilyMan
which had not taken note of the fact H had requested the transcript.
Ultimately, Lord Justice Ryder was unhappy about many flaws in the entire process to date. She concluded that:
"It is undeniable that Judge Hughes misconstrued the prima facie facts and accordingly, could not have struck out this
appeal in accordance with the rules. Her primary reason for doing so was not that there had been non compliance with
the rules and practice direction, but that the husband had not made any or any sufficient attempts to obtain the
transcript. That was wrong."
Appeal allowed.

Dickson v Rennie [2014] EWHC 4306 (Fam)
Summary
This case concerns a mother's application under Schedule 1 to the Children Act 1989 and whether or not it is necessary for
there to be a maximum Child Maintenance Service assessment in order for a "top-up" order for child periodical payments
to be made by the court.
Background
At the time of the hearing, the child was 9 ¾ years old. The Father (F), who had moved to Jersey in 1994, was 57 and the
Mother (M) was 44. Some 7 years earlier, shortly after separation, M had brought proceedings under Schedule 1 to the
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Children Act 1989. Both parties accepted that the court had jurisdiction to make the order sought by the M. Mr Justice
Holman commented that at no point had F's legal advisors taken the point that the court's jurisdiction had been excluded
by the Child Support Act 1991.
At the final hearing in June 2007, District Judge Walker had taken a global view of F's worldwide assets and income and
made findings that F was a "person of significant wealth" although not "fabulously rich" with global assets of £8.5million
and a net income assessed at £130,000 per year. DJ Walker ordered F to put a house in trust for the child with child
maintenance payments to be made of £3,433 per month index linked. F promptly discharged all payments.
In December 2010, F applied for a downward variation of the maintenance payments but consented to a dismissal of the
application and paid M's costs. In April 2011, M had another child with a new partner. In March 2014, F applied to the CMS
who assessed his income at £20,000 per year, a substantially lower figure than that assessed by DJ Walker 7 years earlier.
Taking into account overnight stays, F's child maintenance obligation was £1375 per year- a "stark and startling" reduction
from the amount fixed 7 years earlier by DJ Walker. Despite this, F had been voluntarily paying £12,000 per year.
The Mother's application
The precise content of the application was unknown as both the court and M (who was at that time acting in person) lost
the paperwork. However, she subsequently instructed Counsel who applied for enforcement of periodical payments and
a lump sum- a "full restoration" of DJ Walker's order. Holman J inferred that this must be an application under section 8(6)
of the Child Support Act 1991. M then issued an application for a judgment summons for the enforcement of claimed
arrears. The arrears arose from a dispute between the parties as to the date on which F's obligation to make payments
pursuant to DJ Walker's order ceased and his obligations under the Child Maintenance Service commence, in spite of the
fact that F had been overpaying his obligation under the CMS.
M also sought a lump sum. The application had three limbs. The first limb related to building works which were required
to the house placed on trust by F. This was agreed subject to provision of receipts. The second limb was in relation to
alleged maintenance arrears and M's debts incurred as a result of the drop in maintenance and the third was in relation to
the costs of appeal in the First Tier Tribunal.
CMS jurisdiction
F lived in Jersey and was therefore not habitually resident in the UK. He claimed that he was "employed by a company of
a prescribed description registered under the Companies Act 2006" which would fall within section 44 (2A) (c) of the Child
Support Act 1991. It was on that basis that the CMS concluded that they had jurisdiction. M did not accept that the
company was 'of a prescribed description' as F was a 99.8% shareholder and sole direction. She appealed to the First Tier
Tribunal.
Holman J referred to comments made by Charles J in CF v KM (Financial Provision for Child: Costs of Legal Proceedings)
[2010] EWHC 1754 (Fam), [2011] 1 FLR 208. Charles J himself had referred to various authorities in relation to whether or
not a maximum CMS assessment was required to invoke the court's jurisdiction. Holman J noted that Charles J was of the
view that the matter was arguable but that Charles J's comments were "plainly entirely obiter". He concluded that "there
is simply nothing at all in the legislation which enables or permits any kind of challenge or appeal (absent judicial review)
into the court system from the calculation or assessment that has been made by the Child Maintenance Service in any case
or situation in which it is not arguable that the gross weekly income does, or may, exceed £3,000" and that it was
"manifestly not the purpose of section 8(6) of the Children Act 1989" to provide "an avenue of challenge or appeal".
Holman J held that "the top up jurisdiction under section 8(6) of the Child Support Act 1991 is not available unless the
Child Maintenance Service have themselves assessed the gross weekly income as being or exceeding £3,000 per week, or
(which comes to the same thing) have made a maximum maintenance calculation, currently in the sum of £294 a week or
£15,288 per annum. Accordingly, for so long as the asserted jurisdiction of the Child Maintenance Service remains in force,
it is simply not open to the mother to seek, as Mr McGhee said she was seeking: "a full restoration of the previous order."
In relation to the lump sums, Holman J took care not to make provision for what would effectively be maintenance
disguised as a lump sum. He found that there was a striking correlation between the amount put forward by M as her
debts and the amount she claimed F owed in arrears, being the difference between the amount as ordered by DJ Walker at
its current indexed level, and the amounts actually paid by F since he ceased paying at the full rate under that order.
Holman J said that to entertain this limb of the application "would be very blatantly to flout the barrier or shutter erected
by Parliament between the function of the CMS and the court".
The costs of the First Tier Tribunal were estimated by M's solicitors at £14,700 including VAT. Some of the figures were
exaggerated or not applicable (such as preparation of a schedule of costs as the First Tier Tribunal is not able to award
costs) and so £10,000 would have been a reasonable figure. Holman J referred to the decision of the Court of Appeal in Re
S (Child: Financial Provision) [2004] EWCA (Civ) 1685, [2005] 2FLR 94 and to the decision of Charles J in CF v KM.
Holman J made a lump sum order in the sum of £10,000 that F was to pay within a very short period of time to M, expressly
for the purpose of her funding her lawyers in the proposed appeal to the First Tier Tribunal and which M had to pay in its
entirety to her solicitors as an upfront payment. She was ordered to produce the final itemised bill to F and to refund any
overpayment.
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M's solicitors had made reference in correspondence to capitalising maintenance between now and the child ceasing
tertiary education. This application was rejected as, even if it was appropriate to do so otherwise, "there was such a lack
of clarity as to what the ultimate legal levels of maintenance are".

JL v SL (No 3) [2015] EWHC 555 (Fam)
Summary
This is the third judgment in this case relating to the distinction between matrimonial and non-matrimonial property and
how to effect the division of assets to reflect non-matrimonial property. Mostyn J rejected W's application for postjudgment relief.
Mostyn J's judgment was finalised and handed down on 18 February 2015 (JL v SL (No 2) [2015] EWHC 555 (Fam)). Prior
to this, Counsel had been given a short time to notify Mostyn J of any typographical or other corrections of a serious nature.
Neither Counsel sought any corrections. However, on 25 February 2015, W's Counsel raised 13 points under two headings
and requested amplification of Mostyn J's calculations and reasons for his judgment. Mostyn J found this to be "totally
unacceptable." However, he decided not to summarily reject the application but to deal with it if only to dispel some
"serious misconceptions".
Mostyn J used the Duxbury formula in his original judgment. W's counsel asserted that the Duxbury formula, " is a tool
but not an accurate reflection of real rates of return." W's counsel had not adduced any evidence at the hearing or in this
application to support this view and Mostyn J "unhesitatingly rejected" the assertion.
Prompted by W's Counsel, Mostyn J did consider an alternative approach to calculating W's needs but came to the same
conclusion, namely that W could adjust to independence without suffering undue hardship.
W's application was rejected.

Hopkins v Hopkins [2015] EWHC 812 (Fam)
Summary
This case deals with W's application for financial remedy despite the existence of a post-nuptial agreement. W sought
£2million in addition to the provision made for her in the post-nuptial agreement, signed in August 2011, which had been
implemented save for the pension sharing order. H offered W an additional £200,000. W argued that the post-nuptial
agreement was "vitiated by duress; alternatively unconscionable conduct such as undue pressure (falling short of duress);
alternatively other unworthy conduct such as exploitation of a dominant position to secure unfair advantage".
Background
Bill (H) and Caroline (W) Hopkins had known each other since H was 25 and W was 28. Although both married to other
people and with young children, they embarked upon a 'clandestine affair' which produced one child, William, in 1981.
At the time of this hearing, H was 66 and W was 62. The parties' marriage lasted just over 2 years, from April 2009 to
August or September 2011.
The parties did not cohabit during their initial relationship in the 1980s, although H bought a house for W in his sole name
(Brook Street) and provided for some work to be done on the property. The parties' relationship ended in 1982 or 1983 and
H continued to live with his wife. W married a man called Peter Griffiths. Mr Griffiths moved in to Brook Street with W.
That marriage lasted 13 years during which time W and Mr Griffiths had a child together. In January 1989, title to Brook
Street passed from H to W and Mr Griffiths although the circumstances in which that happened were in dispute in the
proceedings. W signed a document acknowledging that H had sold her the property for £15,000, some £50,000 below
market value, in full and final settlement of any claim she or their son had against him. H argued that this was the entire
agreement between them whilst W claimed that a further cash payment was made to her by H.
In 2000, W made contact again with H, seeking assistance with the cost of their son's tertiary education. H had by now
separated from his wife of 29 years. H and W went on holiday together at the end of the year and moved in together in
2001, into a house owned by one of H's business concerns. Following the dissolution of both parties' marriages, in
November 2003, the parties moved in to H's former matrimonial home.
In 2006, W visited a matrimonial solicitor (Mr Stokes), for advice on her position were H to die, according to her, or,
according to H, for advice on her rights in the event of separation. In November 2008, the parties separated for 1-2 weeks
but reconciled and married in April 2009. W then gifted her share in a property to her daughter from her first marriage
and provided £285,000 to William to assist him with buying a property in north London. W said that this was a gift and H
said it was a loan.
In July 2010, W returned to see Mr Stokes and received a 21 page letter of advice covering her broad entitlement. The letter
described W's 'only significant' asset as 'the loan which you have made to William of £300,000….William is expected to
make arrangements soon…..to repay about 2/3 of the loan with the balance being forgiven as part of a family arrangement,
which you have made with Mr Hopkins' concurrence'. H accepted that he knew of the loan but not of this arrangement.
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By March 2011 (5 months after the decision in Radmacher v Granatino), W was instructing a Mr Martin of Poole & Co and
H was consulting Payne Hicks Beach. The events of March 2011 were summarised the judgment as follows:
* On 4th March, PHB wrote to Poole & Co in the following terms: 'We understand that following some recent difficulties
within the marriage, the parties have decided that it would be helpful to enter into a Post-Nuptial Agreement to
regulate their financial affairs. Our instructions are that our client has agreed to transfer two properties and a car into
your client's sole name in full and final settlement of any claims she may have against our client in the future'. The listed
properties have remained as the principal provision contained within the agreement which was eventually completed,
with the addition of a pension share.
* On 7th March, the wife went back to see Mr Martin, and on 8th he wrote to confirm that no financial agreement had
in fact been reached. He indicated that the husband's proposal would be considered in the light of the parties respective
financial positions, following disclosure.
* On 15th March, Mr Martin telephoned the wife, and recorded that she was 'at a somewhat low ebb' and 'still
recovering from the effects of flu'. 'She said that her husband had been trying to persuade her to accept the terms of the
original offer' which she was inclined to do. Mr Martin advised her to seek disclosure first. He records that he
'discussed the matter in full and Mrs Hopkins was pleased that we had spoken about this'. She agreed that he should
speak further to PHB.
* At 4.47pm on the same day, she sent an email in which she said that she had 'thought long and hard, and really want
to go with her original wishes, to agree to the settlement…' The deal proposed now includes the two properties, the car
and 'seventy five thousand'. She continued: 'I appreciate you would have wanted to realize more for me, but signing
the post-nuptial settlement this way will be almost instantly achievable, and this is very important to me. Although I
would not want to go into battle with Bill, I also do have a vested interest in staying 'friends', for my son's sake if
nothing else…'
* On 16th March, the parties attended a counselling session with a new pair of counsellors, one male and one female.
* On 17th March, the wife emailed Mr Martin and said: 'I am sure you think I am so weak in agreeing to Bill's
post-nuptial settlement. But I am absolutely sure that this is the right thing to do now.'
* On 18th March, Mr Martin wrote to the wife, setting out the factual instructions which she has received from her,
including that the husband was a very wealthy man with assets probably exceeding £30m. He also recorded what the
wife has told him of the advice which she understood the husband has received from PHB, and disagreed with that
advice, questioning whether what was relayed was accurate. He stated his belief that 'on a divorce a court would
award you a lump sum equating to a significant proportion of Mr Hopkins' assets, and maintenance…' He told her that
she should not make any decision until there had been proper financial disclosure. He said: 'I fear that you may be
being bullied by Mr Hopkins'. He concluded that he would proceed if so instructed but would ask the wife to
acknowledge that this was against his advice.
* On 21st March, the wife responded by email, saying: 'You are completely right in what you say, I am still being
intimidated. I also feel quite ill with flu and all this upset. Part of me just wants to get (out) or should I say run away,
and feels fairly content with what he is offering me. The other side is saddened by his offer, and being advised by
yourself and loved ones not to agree, and as you say neither you nor they are suggesting taking him to the cleaners.
Bill puts such a plausible case of what his solicitor has advised, and saying if I'm expecting more, and he has to reveal
his assets, he threatens court.'
* On the same day she telephoned Mr Martin, and told him that there was no chance of a reconciliation. Mr Martin
recorded that she also added that 'there was no doubt… that she was being bullied. In fact Mr Hopkins, when they
were discussing the finances on the last occasion, he got her by the throat physically.' They agreed to proceed with a
divorce. W had been staying with her brother in Gloucester since 18th March, and on this day she travelled to the
parties' son Will's home in London.
* On the following day, 22nd, Mr Martin wrote to PHB that as there had now been irretrievable marital breakdown,
financial issues would need to be resolved as ancillary relief. This letter apparently crossed with one from PHB serving
the husband's divorce petition, and stating that the clients have now agreed that the marriage has broken down. They
indicated that they were in the process of collating financial disclosure.
* Both parties however attended a further counselling session on 24th March, 2 days later, with the joint team that they
had attended on 16th, and on 28th March the wife telephoned her solicitors again to say that 'there had been a number
of discussions over the weekend, and as a result, they had agreed that the divorce was not proceeding and they would
be proceeding along the Post Nuptial Agreement route'. The wife accepted that Mr Martin would be asking her to sign
a disclaimer in this event. PHB confirmed to Mr Martin that their instructions were the same.
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On 6 April 2011, PHB wrote to Poole & Co setting out H's proposals, being that W would receive the 2 properties, a car
and a lump sum of £350,000 payable in the event of a subsequent divorce. W responded to Mr Martin to agree these terms.
There then followed a number of emails from W to her solicitor which W asserted were dictated to her by H. H denied this.
It was agreed that on about 5 May 2011, the parties agreed to vary the agreement so that the lump sum was replaced by a
pension share. The first draft of the agreement was sent to W on 7 June 2011. On 27 June 2011 an updated version was sent
through which included H's disclosure. Mr Martin made it clear to W that he did not approve the terms of the agreement
and that he had advised W about this. W replied to say that she was happy for the draft to remain as drafted but she
asserted that H had dictated this email to her. H denied that this was the case. Mr Martin made it clear to W that he could
not leave unamended an agreement which said that he was satisfied with its terms when he was not. He told W that if she
signed the agreement then it would be watertight.
In August 2011, the parties returned from separate holidays. W contacted her solicitor to arrange to execute the postnuptial agreement despite his advice and a Deed of Disclaimer was prepared. The disclaimer was clear and unequivocal
and she acknowledged that she had read the agreement and believed she fully understood it and that she had been advised
that it was not in her interests to sign it.
In June 2012, W signed but did not send a copy of a consent order prepared to reflect the terms of the post-nuptial
agreement. On 24 October 2012, W instructed her solicitor to complete the minutes of agreement and the consent order but
in December 2012, she dispensed with Mr Martin's services and returned to Mr Stokes.
W filed Form A in January 2013 and H made an application 6 days later for notice to show cause why an order should not
be made in the terms of the agreement. Over £750,000 had been spent in costs in bringing the case to trial.
The Law
Consideration was given to the factors set out in Radmacher and the authorities referred to by Counsel. The couple's age,
maturity and experience would count in favour of the agreement being upheld, together with the fact that W had received
legal advice.
Mr Cusworth QC sitting as a High Court Judge held that W was not acting under any undue influence, duress or improper
pressure when she entered into the post-nuptial agreement and that he should give it due weight in the section 25 exercise.
The evidence from Mr Martin was that at the time of entering into the agreement, W was 'entirely comfortable' and 'cool,
calm and collected'.
Following the property transfers provided for by the agreement, W had her present home with a net equity of £533,000, a
small investment property with a net equity of £91,455, £307 in bank accounts and £12,745 in her pension fund. The
pension share offered by H was an additional £214,500. Without consideration of W's liabilities or the loan to her son, she
had cash/property of £625,262 and a pension of £227,245- a total of £852,507. H contended that the £285,000 loan to William
should be added to this sum. W deducted from her assets a loan from William of £86,000, her legal fees of £85,738 and other
debts of £2,461. Her case was therefore that she had cash/property of £428,312 plus pension.
It was held that W was not under any duress or undue influence when she entered into the post-nuptial agreement and
that the document was not a dishonest document. She had entered into the agreement freely and with a full understanding
of its implications.
Finally, Mr Cusworth QC had to consider whether or not the agreement would 'leave W in a predicament of real need.' A
relevant point in this case was that the terms of the post-nuptial agreement were largely based on express requests from
W, such as the transfer of a property to her even thought it was owned by one of H's businesses rather than H personally.
It was also H rather than W who proposed payment of a further lump sum, which then became a pension share.
A Duxbury sum to provide £36,000 pa inflated at 3% would require £500,000. The post-nuptial agreement would provide
W with £91,455 in the investment property and £227,245 in pensions, leaving a shortfall of £181,300. The court had to
consider W's alleged other debts and the £285,000 provided to William. W's account of whether this was a gift or a loan
shifted over time and it was found to be a loan. The £86,000 which W claimed to have been a loan from William was taken
to be part-repayment of the £285,000. The £85,738 in outstanding legal fees was clearly due.
It was held that the appropriate figure for the loan to William was 2/3 of £285,000, being £190,000 of which William had
repaid £86,000 leaving £104,000 owing. This amount would cover W's outstanding legal fees and her other debts and leave
a £15,000 surplus. Mr Cusworth QC stated that "the wife's shortfall, apart from that surplus, and if she is not to be placed
in a situation of real need, has been quantified over and above what the PNA provided for her in the sum of £181,300. In
addition to indicating through Mr Todd QC that no costs would be sought in the event that the PNA was upheld, the
husband offers an additional payment to the wife of £200,000. It can be seen that this is almost exactly sufficient to meet
the wife's needs as I have quantified them, adopting the housing needs she herself has expressed at the time of the
agreement, and allowing her to maintain her unvarnished Form E budget. The further surplus of £18,700 may leave the
wife with total additional funds of £34,500 which she should retain."
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Gray v Work [2015] EWHC 834 (Fam)
Summary
This case concerns a W's application for financial remedy where the assets were worth around £144million. There was a
post-nuptial agreement in existence and the Judge had to consider whether H had made a special contribution. The parties
had been encouraged to reach a settlement so that they could divide assets as they wished and preserve their dignity.
Instead, the hearing had been one of 'unedifying and destructive pugilism'. The assets were split equally.
Background
The parties began a relationship when they were in their early-mid twenties. At that time, they both had modest incomes
and no capital. The relationship and marriage lasted about 20 years. H built up his entire wealth of around £144million
during the marriage and there was more than enough to go round. A post-nuptial agreement was signed about 5 years
into the marriage. At the time of the hearing, H was almost 48 and W almost 46.
H was offered a job at private equity fund Lone Star in Dallas, Texas in 1997. After a short time, he was offered and
accepted a role in Tokyo. W joined him about 6 months later.
The parties had a son in January 2000. He attended a boarding school in England. Their daughter was born in 2003 and
was also a boarder at a school in England.
In 2000, although the parties had no continuing link with Texas, they negotiated and signed a post-nuptial agreement there
and W flew to Texas to sign it. A clear purpose of the agreement was to 'partition' the parties' separate property i.e. to
terminate any community of property under Texan or American law and to provide that property including future
earnings was to remain the property of H or W alone.
In 2005, the family moved to Hong Kong. H had made a considerable fortune and thought that they could enjoy a better
lifestyle in low tax Hong Kong. He found it more difficult than he anticipated to continue to manage Lone Star in Japan
and his success diminished.
In 2007, H bought the house in Kensington and the family moved there in 2008, when H's employment with Lone Star
terminated. At the time of these proceedings, H remained living in the property. He became an Irish citizen in 2012 to
minimise worldwide exposure to tax. Both H and W had expatriated from America with the aim of saving tax.
W had an affair with a Mr H in early 2013 and the parties had not lived together since March 2013. W had lived in a rented
flat in Kensington with Mr H since then.
In July 2013, H sent W documents to support his assertion that his net worth for the purpose of a post-nuptial agreement
was $216 million, or $176 million with a discount for illiquidity. He offered to pay her $71million by 5 instalments which
she rejected. She said that she did not accept the figure for his net worth, he was offering her 40% when she considered
that she was entitled to half and his proposal to pay by instalments was unacceptable when he had considerable liquidity.
H issued a petition in May 2013. W issued Form A and it was served on H in January 2014. H's counsel said that H's offer
of $71million should be treated as withdrawn from then.
The Parties' Positions
H made an open offer which did not increase during the hearing. He would not agree to pay W anything from his own
assets or separate property. He offered to pay her $5million being the value he attributed to her separate property which
was in his possession or control. He said that she must pay her debts of $1,630,000 and from the balance, she must house
herself provide herself with an income. He would keep their £30 million house in Kensington and their £18 million holiday
home in Aspen.
H claimed that by coming to court, W had not complied with the terms of the post-nuptial agreement which meant that
she was not entitled to claim any more money or anything other than her own $5million of assets. Holman J held that W
was fully entitled under the terms of the post-nuptial agreement to pursue a claim for a range of statutory remedies against
all of H's assets and that the agreements did not limit or impact upon the powers and discretion of the court. Holman J
went on to say that if he was wrong in his conclusions, he considered that in this case, no weight or effect should be given
to the post-nuptial agreement.
Consideration was given to the section 25 factors. In relation to the 'special contribution' argument, Counsel were only able
to find three reported cases in the twelve years since the case of Lambert v Lambert [2002] EWCA (Civ) 1685, in which the
Court of Appeal intended to close down the Pandora's Box of special contribution claims, in which the court has made a
reduction or unequal award to reflect special contribution. There was no doubt in this case that H was very successful and
performed very well in his job but it is necessary for the contribution to be unmatched and, in this case, W made a
contribution by agreeing to move with H to Japan and to bringing up the children there. Holman J was not satisfied that
H had established an unmatched contribution of the kind and to the extent required by the authorities. Holman J was also
not persuaded that H displayed the exceptional and individual quality that the authorities required. Although good at his
job and hard-working, he did not attract the funds from investors and his role in the company was not unique. Holman J
did not therefore reduce the amount payable to W to reflect any special contribution.
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Holman J's view was that the section 25 factors required an equal division of the assets. He was not prepared, however, to
order the transfer of either the Kensington or the Aspen property to W, although they were free to agree between them
that she should have one or the other and adjust the lump sum accordingly.
Comment
This case attracted media attention as a result of Holman J's comment to H - "I am not sure you and I are on the same
planet." Holman J expressed disbelief that after a marriage of 20 years with assets of at least £150million built up over the
course of the marriage, a wife could be expected to end up with net assets of just over £3million.

B v B [2015] EWHC 210 (Fam)
Summary
In this case, H appealed part of a financial remedy order. His appeal was dismissed.
Background
The parties had been married for 14 years. They were in their early 40s and had 3 children aged between 3 and 10.
At first instance, the parties agreed an equal division of most assets, providing each with £770,000 in liquid assets and
£326,000 of pension. H held loan notes and shares in the pharmaceutical company for which he worked and which had
been acquired during the marriage. These shares and loan notes were non-transferable so it was ordered that W should
share in their value as and when they were realised by receiving a lump sum or sums when H sold them.
The value of the loan notes were to be shared equally as they would not be affected by H's endeavour but the shares were
to be shared 60/40 in H's favour as his future endeavour could influence their value. The shares were valued at their
subscription price of £99,000 and the court found that they could be very valuable in the future.
H appealed the element of the order providing for him to pay a lump sum or sums to W as and when his shares were
realised. He would have preferred to pay W a lump sum of £25,000 (taken from his share of the proceeds of the sale of the
family home) in return for him retaining ownership of all the shares. He argued that the finality of a clean break should be
preferred to the more open-ended approach taken by the judge in the lower court. However, there was not a clean break
in other respects as the District Judge had ordered payments of spousal and child maintenance and there was a school fees
fund.
Bodey J held that the District Judge had sought to achieve fairness between the parties. He had referred to the guidance of
Mostyn J in FZ v SZ and Another (Ancillary Relief: Conduct: Valuations) [2010] EWHC 1630, [2011] 1 FLR 64 and had also
applied the reasoning in Evans v. Evans [2013] EWHC 506, [2013]2 FLR 999 properly. The decision had not been shown to
be wrong and H's appeal was dismissed.

S v S [2014] EWHC 4732 (Fam)
Summary
In this case, questions were raised as to how to deal fairly with the fact that the husband brought substantial wealth into
the marriage. Although the court applied the approach in Jones v Jones [2011] EWCA Civ 41 and N v F (Financial Orders:
Pre-Acquired Wealth) [2011]EWHC 586 (Fam), it noted that such cases are "notoriously fact specific" and that there may
be cases where the better approach is based on a general exercise of discretion (K v L [2011] EWCA Civ 550 and AR v AR
[2011] EWHC 2717).
Background
There was a complex history to this matter. In short, the parties married in 2003 and separated in 2012. At the time of the
hearing, H was 71 and had two children from a previous marriage, aged 42 and 37. W was 47 and had no children, despite
IVF attempts. The current assets in this case totalled approximately £25million and H had brought £13million into the
marriage.
H's case was that the entirety of the assets for division derived from the £13million and that W's claims should be based
on needs alone. W's case was that the assets should be shared and that she should receive between 33% and 40%,
equivalent to a lump sum of £9,150,000. H sought to pay W £3.5million.
The court's job was to distinguish between passive growth on the £13million which would accrue to H and enhanced
growth due to H's business activities which would be shared equally. A heavily disputed issue was the length of
pre-marriage cohabitation which W says commenced at the end of October 1995 and H says commenced at the end of 1997.
Crucially, in that disputed period, H received a payment of £9million for a business transaction which enabled his business
to grow. Bodey J found that the most likely date was "the mid to latter part of 1996" (para 57).
Bodey J stated the issues to be as follows:
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• the duration of the parties' pre-marriage cohabitation;
• Was this essentially a 'sharing' case? If so, at what percentage?
• Or was this essentially a needs case? If so, what were the wife's needs? Should any such needs award, if it seems
inadequate, be enhanced to take account of the 'sharing' principle?
• What award would be a fair outcome in all the circumstances of the case having regard to section 25 of the
Matrimonial Causes Act 1973?
Conclusion
Bodey J accepted that H had brought £13million into the marriage. He was persuaded that this was a needs case. Guided
by the accountants and erring in W's favour, he concluded that £6million was an appropriate figure for matrimonial
property. Sharing that equally would provide W with £3million which H and Bodey J agreed would not meet W's needs.
Applying Jones, he therefore awarded W 22% of the overall assets, being £5,600,000, comprising a housing fund of £1.75m
plus £180,000 moving costs, £803,000 funding for a London property, £65,000 for a new car, a Duxbury sum based on
income needs of £100,000 per annum and totalling £2,500,000, and a lump sum to meet legal costs of £410,000. Whilst H
introduced the wealth, there was no mingling and it was not transferred into the parties' joint names. Bodey J ultimately
concluded that H's huge financial contribution was a "magnetic factor" which must be "substantially reflected in the
outcome" and whilst neither party would be happy with the award, it was fair by both parties.

N v N [2015] EWHC 514
Summary
Here, we have the extempore judgment of Mr J Bodey on the appeal by W for enforcement of alleged arrears of child
maintenance and for variation of a previous child maintenance order with a consideration of the principle of res judicata.
This appeal is brought by W (H being the respondent) with the permission of Mr. Justice Coleridge, granted in April 2014
against an order of District Judge Marin in February 2014.
At first instance, the District Judge dismissed W's applications for the determination and enforcement of alleged arrears of
child maintenance and for variation of a previous child maintenance order. The basis for the dismissal was that this issue
had been decided against W in the Courts of Illinois, USA, and that for W to seek to re-litigate them in this jurisdiction
offended the principal of res judicata and/or amounted to an abuse of the process of this court. The dismissal of the
application for a variation of child maintenance was on the basis that the application was an abuse and should be struck
out under Part 4 of the Family Procedure Rules 2010.
Bodey J was clear that before he allowed any appeal, he had to be satisfied that the decision of the lower court was "wrong
or unjust because of a serious procedural or other irregularity in the proceedings in the lower court" (Rule 30.12.3 FPR
2010).
Facts
The parties were married in 1996 and separated in or before December 2004. Divorce proceedings followed in this
jurisdiction. At the time of the hearing, both parties were in or about their late forties. There were two children of the
family (17 and 12). W lived with the children in this country and H lived in the US. W was working part time as a teacher.
H was a computer software engineer whose income was said to fluctuate a good deal from year to year.
In original financial remedy proceedings, W had been heavily criticised. She had brought proceedings in both this
jurisdiction, and the US, and the District Judge was critical of her "forum shopping". The District Judge dismissed her
capital claims and awarded her nominal maintenance (with specific conditions placed upon her in respect of any
subsequent application to vary). The District Judge also awarded child maintenance at a percentage rate of H's income –
20% while paying for two children, reducing to 15% when paying for one.
W applied for permission to appeal the order, and permission was refused, first by Her Honour Judge Pearl, and
subsequently in the Court of Appeal by Lord Justice Wilson. And so W tried in the US – first in Georgia and then in Illinois.
Once again, her appeal was before the Georgia Superior Court was dismissed. In Illinois, the Judge struck out her
application for enforcement of child maintenance, and found the English courts had ordered H to pay a fixed monthly sum
of £160 for child maintenance. The Judge accepted that if the order was on a percentage basis, there were arrears of $10,000.
There was also a direction in the order that H file certified tax returns. By later hearing, the court held that H could not
obtain tax returns in the way ordered and so denied W's application to be provided, annually, with certified tax returns.
Within a month of the Illinois proceedings, W issued an application to enforce child maintenance arrears out of Barnet
County Court and to seek a variation of the nominal spousal maintenance order. At first instance, W's applications were
dismissed because the District Judge found she had not sought leave to apply to vary the nominal spousal maintenance
order (as stipulated in the original order), and that the enforcement application was an abuse of the court process pursuant
to Part 4 Family Procedure Rules 2010/offended the principle of res judicata. He found that W had had a fair trial in the
US and the judge had found the child maintenance order to be a percentage order based on "proper and fair reasoning".
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Before Bodey J
Bodey J set out the scope of the principle of res judicata as follows:
"It is established that a foreign judgment will give rise to an issue estoppel, i.e. will prevent a party from denying any
matter of fact or law necessarily decided by the foreign court, if these three requirements are satisfied: (1) the judgment
of the foreign court must be of a court of competent jurisdiction in relation to the party who is to be estopped and it
must be final and conclusive and on the merits; (2) the parties to the English litigation must be the same parties; (3) the
issue must be identical in the two sets of proceedings. However it makes sense to say that caution needs to be exercised
when considering the application of a foreign judgment, as per Lord Reid in Carl Zeiss Stiftung v Rayner and Keeler Ltd
No 2 [1967] IAC 853 at 918C, where he spoke of "… at least three reasons for being cautious".
Whilst being very cautious not to offend the principle, Bodey J considered there was "a highly unusual set of facts" in this
case. The issue was one of misinterpretation in the US of the English child maintenance order, and H admitted to a
minimum of £11,500 of child maintenance arrears in any event. Bodey J considered that US judge's decision to interpret
the child maintenance order as a percentage had the effect of "unintentionally reducing the value of the 2007 order." While
he accepted the W should have appealed in Illinois, he said that not doing so should not be fatal to her resisting the full
rigours of res judicata. He was persuaded that the case fell into an "exceptional category" and that by allowing the first
instance decision to stand, the W and children would be faced with an "unacceptable injustice".
Appeal granted for W's claim to enforce and permission also granted for W to proceed with her own application to vary
maintenance. The District Judge was in error to strike out W's application pursuant to Rule 4, FPR 2010.
27/4/15
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Ariadne’s Golden Thread: Placing Children in Secure
Accommodation

Alex Laing, pupil, Coram Chambers
It is hoped that the following step-by-step guide will act as a handy route map in navigating the secure accommodation
labyrinth and determining whether one should use section 25 of the Children Act 1989 or the inherent jurisdiction:

Question 1:
Is the child "looked after"1?
a. Yes: advance to Question 2;
b. No: do not use section 25; use the inherent jurisdiction.2

Question 2:
To what extent does the proposed accommodation impact on the child's liberty?
a. The accommodation is designed for, or has as its primary purpose, the restriction of the child's liberty3: advance
to Question 3;
b. The accommodation constitutes a deprivation of the child's liberty4, but this is incidental to its design or primary
purpose5: use the inherent jurisdiction6;
c. The accommodation does not constitute a deprivation of the child's liberty: use a care order/ICO.

Question 3:
What is the class of accommodation proposed?
a. A children's home7 approved by the Secretary of State: use section 258;
b. A non-approved children's home: do not use section 259; probably10 use the inherent jurisdiction;
c. Neither a. nor b.: use section 2511.

For an article which examines whether, and if so on what basis, the court can place in secure accommodation a child who
has celebrated his 16th birthday, see Daedalus's Twist? Secure Accommodation after a Child's 16th Birthday.
____________________________

Footnotes:
1 Namely:

(1) accommodated (for at least 24 hours) under s.20, excluding those over 16 and accommodated in a community
home under s.20 (5); or, (2) subject to a care order.
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Section 25 (1) of the Children Act 1989 applies only to "looked after" children. For the use of the inherent jurisdiction in
such cases, see, for example: Re B (Secure Accommodation: Inherent Jurisdiction) (No. 1) [2013] EWHC 4654 (Fam), at [20].
2

3 Section 25, as interpreted by Wall J in Re C (Detention: Medical Treatment) [1997] 2 FLR 180. This is a question of fact.
4 So as to engage Article 5 ECHR. See [49] of Lady Hale's judgment in 'Cheshire West' [2014] UKSC 19 at [49], citing [91]
of HL v United Kingdom 40 EHRR 761.
5

Re C [1997] at 192 C – 195 A.

Where a placement interferes with a child's Article 5 (and, indeed, Articles 6 and 8) rights, that interference must be
authorised by a court. See, for example, Re PS (An Adult) [2007] EWHC 623 (Fam) at [16], [20] and [25]; Re K (Secure
Accommodation Order: Right to Liberty) [2001] 1 FLR 526, at [19].
6

A children's home means a registered children's home, a community home or a voluntary home, as per regulation 2 (1)
of the Children (Secure Accommodation) Regulations 1991, as amended by regulation 2 of the Children (Secure
Accommodation) Amendment Regulations 1995.
7

8

Regulation 3, 1991 Regulations, as amended by regulation 3, 1995 Regulations.

9

Ibid.

This depends on whether a court finds that the effect of regulation 3 of the 1991 Regulations is such so as to oust its
powers under the inherent jurisdiction in relation to a non-approved children's home.
10

If the placement is not a children's home then, as a point of logic, it does not appear to require the approval of the
Secretary of State: only children's homes are mentioned in the 1991 Regulations, as amended by the 1995 Regulations. On
that basis, the only requirement is that the child satisfies the section 25(1)(a) conditions.
11

9/4/15
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Daedalus’s Twist? Secure Accommodation after a Child’s 16th
Birthday

Alex Laing, pupil, Coram Chambers
The step-by-step guide articulated in Ariadne's Golden Thread: Placing Children in Secure Accommodation marked this
author's first steps into the secure accommodation labyrinth: it focused on whether practitioners should use section 25 of
the Children Act 1989 or the inherent jurisdiction to place a child in secure accommodation.
This article examines a twist in the maze: whether, and if so on what basis, the court can place in secure accommodation a
child who has celebrated his 16th birthday. It suggests that, despite a recent judicial (obiter) dictum to the contrary, such
orders can be made, both under section 25 and the inherent jurisdiction.

Clarity or confusion?
In December last year, in the case of London Borough of Barking & Dagenham v SS [2014] EWHC 4436 (Fam), Hayden J
felt compelled to note that:
"There has been some confusion in this case by counsel as to the scope of section 25. There need be none. The core
principles seem to me clear...", at [2].
In an attempt to bring clarity, Hayden J restated the core principles. He remarked, inter alia, that:
"(7) The court does not have the power to make an order under s.25 in respect of a young person over the age of 16,
but the order may be made prior to a child become 16, even if it extends beyond the child's 16th birthday...", (at [2 (7)])
(emphasis added).
This author respectfully suggests that Hayden J misstated the law. The argument is articulated through an examination of:
the "...a child who is being looked after..." and the "... provided for the purpose of restricting liberty..." provisions in section
25; the requirement for the Secretary of State's approval; Hayden J's analysis; and the inherent jurisdiction.

"a child who is being looked after...": section 25 of the 1989 Act
It is well known that section 25 applies only to 'looked after' children. Namely, those:
a. Accommodated (for at least 24 hours) under section 20, excluding those over 16 and accommodated in a
community home under section 20 (5)1 ("the accommodation basis"); or
b. Subject to a care order ("the care order basis").
It is worth noting that:
a. Section 20 should not be used as an alternative to an application for a care or supervision order in cases where
intervention in the family is required – and – if the child is suffering, or is likely to suffer, significant harm, the local
authority will need to consider whether or not to use their compulsory powers rather than rely on a voluntary
agreement for accommodation of the child;2
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b. If voluntarily accommodated, those with parental responsibility for the child could (unless the child were to agree)
seek to remove him from that accommodation.3
Both the accommodation and care order bases mark the start of routes along which a section 25 order can run until the
child turns 18:
a. Section 20 (3) would place a duty on the local authority to provide the child with accommodation, once 16, if he was
considered "likely to be seriously prejudiced" without such accommodation. That duty would continue until the child's
18th birthday;4
b. A full care order would have to be made before the child reached the age of 175 – but, if made, could run until his
18th birthday.
There appears to be no other age-related bar to the making of a secure accommodation order in respect of a 16- or 17-year-old.
Indeed, in the case of A Metropolitan Borough Council v DB [1997]1 FLR 767, for example, the 17-year-old concerned, DB,
was found to come within the provisions of section 25. There, Cazalet J granted the local authority a secure accommodation
order in respect of DB, a new mother, so as to place her in the maternity ward of the hospital, thus enabling the hospital to
monitor her condition and provide treatment following her eclamptic fits and Caesarean birth. It appears that the order
was made on the basis that DB was under a care order, the court having directed 4 years previously that "the wardship
should continue during DB's minority, thus subsequently bringing the deemed care order into being" (at p.771).
As such, the common view that the court cannot make a section 25 order in respect of a child over the age of 16 is incorrect
in law.

"... provided for the purpose of restricting liberty...": section 25 of the 1989 Act
The accommodation must be designed for, or have as its primary purpose, the restriction of the child's liberty (see
Ariadne's Golden Thread: Placing Children in Secure Accommodation, [Question 2]). This is a question of fact.6
Any accommodation in which a deprivation of the child's liberty was incidental to its design or purpose would fall
outside of the statutory scheme, and require approval under the inherent jurisdiction.7

Secretary of State's approval, the Children (Secure Accommodation) Regulations 1991 and the Children (Secure
Accommodation) Amendment Regulations 1995
If the child were to be accommodated in a children's home (a registered children's home, a community home, or a
voluntary home), the home would require the approval of the Secretary of State for such use8 (see Ariadne 's Golden
Thread: Placing Children in Secure Accommodation, [Question 3]).

Hayden J's analysis
The authority given by Hayden J for his proposition that the cut-off point for the making of a section 25 order is a child's
16th birthday is Re G (Secure Accommodation) [2000] 2 FLR 259.
An examination of Re G [2000], however, reveals where, in the author's view, error might have crept in. The issue in that
case was:
"When a child on the threshold of his sixteenth birthday is the subject of a secure accommodation order, is the judge,
in exercising his discretion to determine its duration, bound to have regard to the combination of section 25(2) and
regulation 5(2) of the Children (Secure Accommodation) Regulations 1991 as in combination providing a future
terminus beyond which he cannot go? Is his discretion effectively restricted to the date upon which the child attains
the age of 16? " (per Thorpe LJ, at [10])
The Official Solicitor's appeal against the last in a series of secure accommodation orders had been on the basis that, after
the girl's 16th birthday, her accommodation would probably fall under section 20 (5), and therefore, given regulation 5(2)
of the 1991 Regulations, would fall outside of the scope of section 25. Thorpe LJ did not find the submission "much more
than arguable", given "The simple, and in my opinion, conclusive consideration is that on 9 December 1999 all that was
theoretical future material" (both at [21]).
In May J's judgment, the legal position is set out clearly:
"The question, in my judgment is, and is only, whether if the court can make a secure accommodation order before a
child's sixteenth birthday the court has power to make, in appropriate circumstances, an order whose period extends
beyond the child's sixteenth birthday" (at [27]).
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And:
"In my judgment the court can make such an order. Regulation 5(2) did not apply at the date of this order, and there is
nothing in s25 or elsewhere which prevents the court making an order which otherwise complies with s25 beyond the
child's sixteenth birthday" (at [28]).
The headnote (correctly, in the author's view) summarises the position as:
"Held – dismissing the appeal – the court did not have power to make a secure accommodation order in respect of
someone who was already 16 and who was being accommodated under s.20 (5), but did have power in appropriate
circumstances to make a secure accommodation order in respect of a child who was not yet 16, and therefore not yet
accommodated under s.20(5), even if the period of the order extended beyond the child's sixteenth birthday and
thereafter the child's accommodation would fall under s.20(5)" (emphasis added).
The prohibition on making a section 25 order in respect of a child after his 16th birthday, then, applies in the case (and only
in the case) where the child is accommodated under section 20(5). It is this specific bar that Hayden J re-frames as a
principle of general application. It is here, we might respectfully suggest, that the root of the misstatement in law is found.
Indeed, May J not only picks up on the distinction between section 20(3) and (5) in the context of section 25 orders, but
posits a compelling reason for it:
"It is clear that the circumstances envisaged by subs (3) are more pressing, generally speaking, than those envisaged by
subs (5), and that subs (5) can extend to persons up to the age of 21. It looks as if considerations such as these may
explain the thinking behind reg 5(2)" (at [26]).

Inherent jurisdiction
There is a second route by which the placement in secure accommodation of a child who is already 16 can be authorised.
Namely, the inherent jurisdiction. In short:
a. "It is in my judgment quite clear that a judge exercising the inherent jurisdiction of the court... has power to direct
that the child... shall be placed at and remain in a specified institution such as, for example, a hospital, a residential
unit, care home or secure unit... It is equally clear that the court's powers extend to authorising that person's detention
in such a place and the use of reasonable force (if necessary) to detain him and ensure that he remains there...";9
b. "In circumstances where the statutory code under section 25 is satisfied in relation to a 17-year-old child, with the
exception of the requirement that the child is looked after by the local authority, it is open to the court to
exercise its inherent jurisdiction to direct that a child be detained in secure accommodation".10
The jurisdiction cannot be used to make a child who is the subject of a care order a ward of court:11 the interim care order
would have to be discharged.
A local authority would require leave to apply to the High Court to exercise its inherent jurisdiction.12 The court may grant
leave only if: the result could not be achieved through the making of any non-inherent jurisdiction order;13 and, there is
reasonable cause to believe that, if jurisdiction is not exercised, the child is likely to suffer significant harm.14
In exercising the court's inherent jurisdiction over minors, the test to be applied by virtue of s. 1 is whether or not the order
sought is in the minor's best interests.15 Also, the principles behind s. 25 must be applied.16 Detention in such cases
inevitably involves a 'deprivation of liberty', and, as such must be compatible with the various requirement of Articles 5,
6 and 8 ECHR.17

A Minotaur slain
The position, I suggest, is clear: both section 25 and the inherent jurisdiction permit the placement in secure
accommodation of a child who is already 16. The question for local authorities, then, is which to use. For help in navigating
this, turn to: Ariadne's Golden Thread: Placing Children in Secure Accommodation.
_____________________________

Footnotes:
1

Regulation 5 (2) (a) of the Children (Secure Accommodation) Regulations 1991.

See, for example , Children Act Advisory Committee, Final Report, pp. 29-30 (Lord Chancellor's Dept, 1997), as referred
to in Butterworths, [2369.1].
2
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Section 20 (7), (8), (11) of the 1989 Act.

"Every local authority shall provide accommodation for any child in need within their area who has reached the age of
sixteen and whose welfare the authority consider is likely to be seriously prejudiced if they do not provide him with
accommodation", section 20(3), 1989 Act.
4

5

Section 31(3) of the 1989 Act.

6

Re C (Detention: Medical Treatment) [1997] 2 FLR 180.

7

Ibid.

Regulation 3 of the Children (Secure Accommodation) Regulations 1991, as amended by regulations 2 and 3 of the
Children (Secure Accommodation) Amendment Regulations 1995.
8

9

Re PS (An Adult) [2007] EWHC 623 (Pam), at [16].

10

Re B (Secure Accommodation: Inherent Jurisdiction) (No. 1) [2013] EWHC 4654 (Fam), at [20].

11

Section 100(2).

12

Section 100(2).

13

Section 100(4)(a).

14

Section 100(4)(b).

15

Re C (2), headnote.

16 Re

B, [21].

17 Re

PS, [18]; Re B, [18]-[19], Re K (Secure Accommodation Order: Right to Liberty) [2001] 1 FLR 526.

9/4/15

www.familylawweek.co.uk

Family Law Week May 2015 - 33

Changes to the Divorce Process in England and Wales: Q&A
HM Courts and Tribunal Service has confirmed its plans for the handling of divorce work within the Family
Court to Family Law Week, and has produced the following question and answer document to address the
common concerns and queries that have been raised in relation to the implementation of dedicated divorce
centres.
The question and answer document is intended to address the national picture, and explain the rationale
behind the changes. For those regions that are currently transferring work to their divorce centres, or are
about to commence implementation, tailored communications will be distributed to practitioners and court
users as and when individual areas transfer over to the centres.
HM Courts & Tribunals Service has taken the decision to create 11 divorce centres within England and Wales, with the
vast majority of uncontested decree nisi applications being considered by Legal Advisers (rather than district judges) at
those centres.

What is the reason for the change?
Following the Family Justice Review the single Family Court was created, which is a single jurisdiction without the
previous geographical boundaries of county courts. Subsequently the Crime and Courts Act 2013 enabled legal advisers
to consider decree nisi applications and directions for trial across the family court. In light of these changes HM Courts &
Tribunals Service agreed plans with the Ministry of Justice and with the President of the Family Division for uncontested
decree nisi applications to be considered by legal advisers at designated divorce centre locations in England and Wales.
Legal advisers will therefore deal with the majority of routine decree nisi applications, which will free up judicial time for
other work, and reduce processing delays and inconsistency. The divorce centres will be centres of expertise that will
improve services, release efficiencies of scale and minimise the possibility of fraud.

Where are the locations of the 11 divorce centres?
There will be centres within each Region as follows:
Ÿ North East: there will be centres at Durham, Doncaster, Harrogate* and Bradford
Ÿ North West: there will be one centre at Liverpool
Ÿ Wales: there will be centres at Neath, Newport and Wrexham
Ÿ Midlands: there will be centres at Nottingham and Stoke
Ÿ South West: there will be one centre at Southampton
Ÿ London and South East: there will be one centre at Bury St Edmunds.
*Work from Harrogate will transfer to Bradford in due course.

When will the centres be in operation?
Some divorce centres are already fully or partly live. The transfer of divorce work is being phased in to the centres, and
the current plan is that each of the divorce centres will be fully operational as follows:
Ÿ North East: November 2014
Ÿ North West: February 2015
Ÿ Wales: January 2015
Ÿ Midlands: February to April 2015
Ÿ South West: February to April 2015
Ÿ London and South East: April to October 2015.
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What do these changes mean for court users?
The key change is that all divorce petitions and financial remedy applications should be sent by post to one of the centres
rather than your local court, with the exception of urgent applications that require immediate issue.
It is possible to attend in person at one of the centres to issue a petition with or without a financial remedy application
where there is a counter service in operation, but this will not gain any advantage in terms of the way the application is
handled subsequently.
Counter and drop box facilities for each HM Courts & Tribunals Service region are as follows.
Ÿ North East: There is a counter service at Bradford, Harrogate and Durham. At Doncaster a counter service will be in
operation for urgent pre-booked appointments only.
Ÿ North West: The Liverpool divorce centre does not have counter service, but a drop box facility is available.
Ÿ Wales: Neath, Newport and Wrexham all have counter services in operation.
Ÿ Midlands: A counter service will be in operation at the Divorce Centres in Nottingham and Stoke for urgent
applications only.
Ÿ South West: No counter service is available at Southampton. Applications can be posted in the post box outside the
building, which is emptied twice a day.
Ÿ London and South East: A counter service is available at Bury St Edmunds.

Is the application process changing?
The application process will remain unchanged but all uncontested petitions will be prepared and made ready for initial
decree nisi consideration by a legal adviser based at the centre. The legal advisers will be supervised by district judges on
site, who will handle any contested applications, annulments and judicial separation applications. Legal advisers will not
handle any financial remedy cases.

What if I need a hearing?
The centres are points of entry for divorce applications. However, if a hearing is required this will be listed at a local
hearing centre and court users will have the opportunity to indicate where the hearing should take place, for example, at
the same court as any Children Act application, more locally to where the parties reside, or at a more central location when
the parties live in completely different areas.
The Family Procedure Rules Committee will be considering changes to the D8 petition form and Form A financial remedy
form so that a preferred hearing venue can be requested, if one is required (please see the list of hearing venues at Annex
A). If there is any dispute over the venue for hearings, this will be dealt with in the usual way by a district judge at the
divorce centre.

How do civil partnership dissolutions fit into this?
In time, civil partnership dissolution applications will also be required to be sent to the same centres, but the timetable for
this is not yet confirmed. However, civil partnership work at Newcastle has already transferred to Durham, and in the
Midlands applications will be dealt with at both Nottingham and Stoke as soon as implementation is complete.

What are the catchment areas for each Divorce Centre?
The Family Court is a single jurisdiction without the previous geographical boundaries of county courts, so 'catchment
areas' are no longer a legal entity, but do help HM Courts & Tribunals Service to manage the distribution of business
(although in Children Act cases the child's place of residence does determine the designated family judge area in which
the case should be heard). The Family Court catchment areas are based on local authority boundaries with each designated
family judge area and region being made up of a collection of local authorities.
Court and Tribunal Finder will be the source of information on catchment areas and all points of entry for all family cases.
It is currently being updated so that any search made under divorce application will indicate the correct point of entry.
Court and Tribunal Finder searches by postcode rather than the local authority they reside in as research has indicated that
more people know their postcode than the relevant local authority. To access the Court and Tribunal Finder, please click
here.
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Can I continue to issue divorce applications at my nearest centre?
There are no legal changes that prevent you from issuing to a particular centre; however we would encourage bulk users
to continue to send any batches of multiple applications to the nearest centre in their region, to avoid any delays.

How will Financial Remedy applications be dealt with?
Financial remedy applications, particularly those where parties are seeking a consent order, will mostly be handled by
district judges located at the divorce centres.
Where the application is contested or requires a hearing it will be listed, where possible, at the applicant's preferred
hearing venue.
Where a financial application has been referred to a local hearing centre the divorce petition will also be transferred to the
local court hearing centre. However there may be occasions where it is suitable for the petition to continue to be processed
at the divorce centre depending on the stage of the divorce proceedings.
In the Midlands, financial remedy work will not transfer to the divorce centres until later in the year when further
information will be provided to court users.

Are there circumstances where a legal adviser could consider a consent order?
No. Legal advisers do not have the power to handle financial remedy applications.

What happens if a party wishes to attend the pronouncement of the Decree Nisi or the
respondent wishes to be heard on the question of costs?
The Family Procedure Rules Committee are considering an increase to the notice period for costs orders in undefended
proceedings from two to fourteen days and to include the court and all parties in the service of the notice. This will enable
arrangements to be made for the transfer of cases to local court centres for the purpose of any hearing about costs.
Subject to the rule changes outlined above being agreed, if a party wishes to attend the pronouncement of the Decree Nisi
they will need to notify the court setting out the reason for their attendance.

How will urgent applications be dealt with?
There are no legal or other changes (no changes have been made or are currently proposed to primary or secondary
legislation) which affect the ability to issue urgent petitions, for example where there is a jurisdiction race.
All family court venues that have district judges on site, including the Central Family Court, will continue to accept urgent
petitions and applications, and will retain the facility to issue.
The Family Procedure Rules Committee will consider whether the D8 form should be amended so that matters of urgency
can be articulated.

What is the procedure for filing a Children Act application where there are already ongoing divorce proceedings?
Children Act applications should be sent to the point of entry for the designated family judge area in which the child
resides as this is defined in law. The point of entry will usually be the Designated Family Centre for the designated family
judge area. If either the divorce or the financial remedy application requires a hearing then arrangements can be made for
this to take place at the same venue as the Children Act case if necessary. When a hearing is not required they will be
administered separately.

Has the process for undertaking a Divorce Search changed?
HM Courts & Tribunals Service are looking at simplifying the search facility for divorce generally, though this work is at
an early stage. In the meantime there is no change to the current search service.

What is the process for dealing with applications to vary or discharge?
For vary and discharge, applications should go to the divorce centre - they will be redirected to local venues if necessary.
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How are these changes being communicated to court users?
Because the implementation dates of the divorce centres is being staggered, each HM Courts & Tribunals Service region
has taken responsibility for ensuring communications have been provided to local users. Communications are being
delivered via a number of different channels, including posters displayed in local courthouses and letters sent out to
regular court users.
HM Courts & Tribunals Service has also worked closely with Resolution. A bulletin outlining the changes has been issued
to its members and all concerns and questions raised by its members have been fed back to HM Courts & Tribunals Service
for clarification.
We hope that this Q&A document has been helpful in clarifying a number of points, and we will continue to update this
document during the course of implementation.
If you have any questions you can contact Paul Stewart (paul.stewart@justice.gsi.gov.uk) or Emma Petty
(emma.petty@hmcts.gsi.gov.uk) at HM Courts & Tribunals Service.
Alternatively, if you prefer to raise issues anonymously, you can contact Rachel Rogers at Resolution
(divorcecentres@resolution.org.uk) who will be happy to pass your query on.
15/4/15
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Patel v Mirza: Illegal Cats and a Place of Repentance

John Wilson QC, 1 Hare Court

"As any hapless law student attempting to grapple with the concept of illegality knows, it is almost impossible to
ascertain or articulate principled rules from the authorities relating to the recovery of money or other assets paid or
transferred under illegal contracts."1
I pay £50,000 to someone with many contacts so that he can invest it in an investment which is not only legitimate and
genuine but could also be extremely profitable. What happens if I discover that he has contacts in the underworld so I ask
him to use the money to pay for someone to kill a business associate? What happens if I then have second thoughts about
it and ask for the return of my money? Can I get the "hit fund" back? What happens if, before I repent of my dastardly
plan, my business associate dies unexpectedly? Can I, in those circumstances, ask for my money back? Has the "blood
money" become more tainted? Or, what happens if I repent of my plans but, before I can tell anyone, my business associate
dies unexpectedly anyway? This "old chestnut"2 permeates many of the arguments about the scope of the dubious
"principles" underlying the defence of illegality.
Even we family lawyers know that murder is a crime and therefore illegal. But do any of the above scenarios contain the
preliminary crime of conspiracy to murder? Is the crime completed by the agreement to kill so that any subsequent
repentance or frustration, by the fortuitous death of the intended victim, leaves the offence (and the perpetrator) hanging?
Has the contract, as opposed to the intended victim, been executed or does it remain executory? In short, can the person
to whom I have paid my money rely on the defence of illegality and refuse to return the cash? Can he rely upon the
illegality defence?
The case of Patel v Mirza appears to have slipped under the radar so far as family lawyers are concerned. On the face of
it, it has nothing to do with family law. It concerns an illegal insider dealing scam which fell apart as a result of the failure
to obtain any worthwhile insider information. It is instructive to note, however, that whilst the arguments took place
before a very strong Court of Appeal (Rimer, Gloster and Vos LLJ) on the 30th January 2014 it took until 29th July 2014 for
judgment to be delivered and that the eventual decision was not unanimous. Gloster LJ disagreed with her brethren on
the "reliance principle" although they all agreed that the payer's appeal should be allowed on the principle of "locus
poenitentiae"3. Permission to appeal to the Supreme Court has been granted.
What has this got to do with family law? Well, it is likely to have some impact on cohabitation claims and it will also
probably have consequences for financial remedy claims where a third party (usually a mother or father) claims an interest
in what would otherwise be family property.

Tinsley v Milligan
It is convenient to begin with Tinsley v Milligan4. In this case T and M, a lesbian couple, ran a boarding house in
Mid-Glamorgan. The boarding house was purchased with the benefit of a mortgage and a deposit. The deposit was
provided jointly by T and M. They agreed between themselves that the title should be taken in the sole name of T in order
to facilitate the making by M of false claims on the DSS. In 1988 the parties fell out and T left. T subsequently made a claim
for possession of the property. M counterclaimed for a declaration that T held the property in trust for the parties in equal
shares. The county court judge dismissed T's claim and found for M on the counterclaim. The Court of Appeal, by a
majority, found for M and dismissed T's appeal. The principle that T had relied upon in resisting the counterclaim for a
declaration was that if S put property into the name of B intending to conceal A's interest in the property for a fraudulent
or illegal purpose, neither law nor equity would assist A in asserting an equitable interest in it, since a claimant in equity
had to come with clean hands. Particular reliance was placed on the cases of Gascoigne v Gascoigne5 and Tinker v Tinker6.
It was not disputed that, apart from the question of illegality, M would have been entitled in equity to a half share in the
house under a resulting trust. In reaching its decision in the Court of Appeal the majority relied upon the "underlying
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principle" of the "so-called public conscience test" by which the court had to weigh or balance the adverse consequences
of granting relief with the ultimate decision of the court depending upon a value judgment. They concluded that it would
be an affront to refuse relief. The House of Lords unanimously rejected the "public conscience" test but refused the appeal
on a bare majority.
The majority accepted the principle that a party was not entitled to rely upon his own fraud or illegality to resist a claim
or rebut a presumption7. However, a completely executed transfer of property or an interest in property made in
pursuance of an unlawful agreement was valid both in law and equity, and the court would assist the transferor in
protection of his interest, provided he did not require to found his claim on the unlawful agreement8. Therefore, on the
facts of that case, as soon as the unlawful agreement between T and M had been implemented by the sale to T alone, she
became trustee for M, who could rely upon the equitable proprietary interest thereby created in her favour and had no
need to rely upon the illegal transaction. There was a presumption of resulting trust in M's favour and since there was no
presumption of advancement (as there would have been if M had been husband to T) M did not have to rely on the
illegality and was entitled to the declaration that she sought. This has become known as the "reliance principle".

Criticism of the reliance principle
This has been subject to strong judicial and academic criticism9. It is, apart from anything else, dependent for its effect
upon outmoded presumptions designed for an earlier age. If M and T had been in a heterosexual married relationship
then it would have been necessary to rely upon the illegality to get around the outdated presumption of advancement.
Similarly, post Stack v Dowden 10 which recognised the existence of a presumption that where property was transferred
into the sole name of one person that person was the sole owner, it is difficult to see how M could have made out her case
and rebutted the Stack v Dowden presumption without relying on her own illegality. There is therefore an element of
unreality and arbitrary chance hovering around whether or not the "doctrine" of illegality will favour a "T" or an "M".
Lord Goff in his dissenting speech called for the whole question of the illegality defence to be considered by the Law
Commission.

The "locus poenitentiae" – the withdrawal exception
In Tinsley v Milligan the House of Lords recognised an exception to the potentially harsh consequences of the illegality
defence, albeit that these discussions were obiter. They recognised the existence of an exception to the general principle
that one cannot rely upon one's own illegal purpose or fraud where the illegal purpose has not been put into effect. Where
the claimant, seeking recovery or his money or property has effectively repented of his illegal purpose before it has been
put into operation, he is granted a breathing space and may then ask for the recovery of his property / money
notwithstanding the prior illegal purpose.

Tribe v Tribe
Although the issue of "locus poenitentiae" was peripheral to Tinsley v Milligan it was central to the leading Court of Appeal
case of Tribe v Tribe11. In that case the claimant father transferred to his defendant son for no consideration all of his shares
in the family business which was run, at the time, by the son. The purpose of the transfer was to deceive the father's
creditors, by creating the impression that the father no longer held any shares in the business. It was agreed that the son
would hold the shares on trust for the father pending the settlement of the creditors' claims. In the event the dispute with
the creditors was settled without the father's illegal purpose being carried into effect. The son did not return the shares
and relied upon the illegality as a defence to claim for their return. The Court of Appeal upheld a finding in the father's
favour. Although the son had the benefit of the presumption of advancement – which applied to transfers from father to
son – there was an exception where the illegal purpose had not been carried out. It was immaterial that the father had
not demanded the return of the shares until the danger had passed. No deception had been practised on the creditors.
Millet LJ dealt with the withdrawal exception as follows:
"The doctrine of locus poenitentiae is an exception which operates to mitigate the harshness of the primary rule. It
enables the court to do justice between the parties even though in order to do so, it must allow a plaintiff to give
evidence of his own dishonest intent. But he must have withdrawn from the transaction while his dishonesty still
lay in intention only. The law draws the line once the intention has been wholly or partly carried into effect."12
Millett LJ identified the following propositions of law:
(1) Title to property passes both at law and in equity even if the transfer is made for an illegal purpose. The fact that
title has passed to the transferee does not preclude the transferor from bringing an action for restitution.
(2) The transferor's action will fail if it would be illegal for him to retain any interest in the property.
(3) Subject to (2) the transferor can recover the property if he can do so without relying on the illegal purpose. This will
normally be the case where the property was transferred without consideration in circumstances where the transferor
can rely on an express declaration of trust or a resulting trust in his favour.
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(4) It will almost invariably be so where the illegal purpose has not been carried out. It may be otherwise where the
illegal purpose has been carried out and the transferee can rely on the transferor's conduct as inconsistent with his
retention of a beneficial interest.
(5) The transferor can lead evidence of the illegal purpose whenever it is necessary for him to do so provided that he
has withdrawn from the transaction before the illegal purpose has been wholly or partly carried into effect. It will be
necessary for him to do so (i) if he brings an action at law or (ii) if he brings proceedings in equity and needs to rebut
the presumption of advancement.
(6) The only way in which a man can protect his property from his creditors is by divesting himself of all beneficial
interest in it. Evidence that he transferred the property in order to protect it from his creditors, therefore, does nothing
by itself to rebut the presumption of advancement; it reinforces it. To rebut the presumption it is necessary to show that
he intended to retain a beneficial interest and conceal it from his creditors.
(7) The Court should not conclude that this was his intention without compelling circumstantial evidence to this effect.
The identity of the transferee and the circumstances in which the transfer was made would be highly relevant. It is
unlikely that the Court would reach such a conclusion where the transfer was made in the absence of an imminent and
perceived threat from known creditors.
The father got his shares back.
Although the general view is that in Tribe v Tribe the right result was achieved there have been criticisms:
(1) How could it be said that the illegal purpose of the claimant had not been carried out unless one adopts a
particularly restrictive view of what the purpose was? It could be argued that the judgment of the court in fact fulfilled
the illegal purpose by returning the shares to the father once any perceived threat from the creditors had passed; and
(2) By allowing the claim without the need for repentance but simply once the risk had passed, it was no longer possible
to justify the policy on which this ground for the unjust enrichment claim had been based, for saying that this
encouraged a withdrawal from an illegal transaction.

The Law Commission
The law in relation to the illegality defence was, and is, unsatisfactory. The result could, for example, depend upon the
accident of whether or not a relationship between transferor and transferee gave rise to the presumption of advancement.
An unmeritorious son would be in a better position than a saintly cousin; a selfish and unprincipled wife would be in a
better position than a loving and long-suffering mistress. Following on from Lord Goff's pleas the Law Commission duly
considered the position in its Consultation Paper No 154: "The Effect of Illegality on Contracts and Trusts". It criticised
the current law as being too complex, capable of producing unjust results, and being of uncertain application. It
recommended abandoning the reliance principle and its potential replacement of some form of statutory discretion.
However, the response to the Consultation paper was mixed and its proposals were not taken forward at that time. There
was a concern that the introduction of a discretion could introduce yet more uncertainty into the law. The Law
Commission then looked at ways in which the law could be rationalised without recourse to legislation but this proved to
be too difficult and controversial.

The General principles of policy underlying the illegality defence
In the Law Commission's 2009 report it identified six rationales for the defence of illegality. These were:
(1) Furthering the purpose of the rule which the claimant's illegal behaviour has infringed;
(2) Consistency;
(3) The need to prevent the claimant from profiting from his or her own wrong;
(4) Deterrence;
(5) Maintaining the integrity of the legal system; and
(6) Punishment.
Subsequent to consultation it was decided that punishment, being a matter of criminal law, should be left out of the mix.
However, the Law Commission provisionally recommended that the illegality defence should be allowed where its
application can be firmly justified by the policies that underlie its existence, meaning all of the above rationales apart from
punishment.
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In 2010 the Law Commission published its Final Report. In summary, it recommended that, so far as the illegality defence
in trust cases was concerned, there was room for targeted legislative intervention. In all other cases it concluded that the
best way forward was for there to be judicial development of the law. In coming to that latter conclusion there was much
weight placed on the non-trust cases of Gray v Thames Trains 13 and Rolls & Stone v Moore Stephens 14. Those cases are
both worthy of consideration by the diligent practitioner: in the first the claimant sued the defendant for the injuries he
sustained in the Ladbroke Grove train disaster but failed to recover for his loss of earnings and incarceration arising out
of his imprisonment which was as a result of the serious criminal offence caused, he said, by the injuries sustained in the
tragedy. In the second, where the liquidator of a company sued the auditors for failing to notice a substantial fraud, the
claim failed because the company's puppet master was the author of the fraud and that illegality was visited on the company.

The Law Commission and trust cases
The Law Commission's position on trust cases was, however, different. It mounted a powerful assault on the current state
of the law in "trust cases". As a result of Tinsley v Milligan the "presumptions of resulting trust and advancement" which
were developed in the courts of equity to guide them through the evidence had been given a new and crucial significance.
Prior to Tinsley v Milligan they were no more than initial starting points. After Tinsley, in a case involving an element of
illegality, the presumption will, or could, influence the substantive outcome. Furthermore, the application of the "reliance
principle" remains unclear:
"Because of its arbitrary nature, there is a strong temptation for courts to limit the application of the reliance principle
by means of exceptions and fine distinctions. Apart from the withdrawal exception, there are indications in the case
law of at least three other ways in which this might be achieved: first, by looking at the policy of any relevant legislation
that has been infringed; secondly, by looking at any subsequent inconsistent conduct of the claimant; and thirdly, by
looking at the nature of the trust property. The position is also complicated in the case of a voluntary conveyance of
land, as opposed to personal property, where it is arguable that section 60(3) of the Law of Property Act 1925 has
abolished the presumption of resulting trust that would usually apply."
At paragraph 6.71 of the Law Commission's 2009 Consultation Paper, the criticism of the reliance principle by McHugh J
in the High Court of Australia decision of Nelson v Nelson15 was noted:
"[The reliance principle] has no regard to the legal and equitable rights of the parties, the merits of the case, the effect
of the transaction in undermining the policy of the relevant legislation or the question whether the sanctions imposed
by the legislation sufficiently protect the purpose of the legislation. Regard is had only to the procedural issue; and it
is that issue and not the policy of the legislation or the merits of the parties which determines the outcome. Basing the
grant of legal remedies on an essentially procedural criterion which has nothing to do with the equitable positions of
the parties or the policy of the legislation is unsatisfactory, particularly when implementing a doctrine that is founded
on public policy."
In those circumstances the Law Commission recommended that the reliance principle should be abolished in relation to
trust claims and that the legislation should be targeted at those cases where the trust arrangement is created in order to
conceal the beneficiary's interest (or the trustee's interest) in the trust property in connection with a criminal purpose. The
statutory discretion should apply in such circumstances. It should also apply where the intention to use the trust
arrangement to conceal the beneficial interest for a criminal purpose is formed after the trust was created albeit, in such
circumstances, the exercise of the discretion should be limited to cases where (1) the beneficiary has taken steps to ensure
that the trust arrangement continues in place so that the concealment can be made; and (2) the criminal purpose has been
carried out either by the beneficiary or by somebody with the beneficiary's consent. In operating the discretion the first
step would be to declare that the intended beneficiary is entitled to the equitable interest. In this way inconsistency
between the criminal and civil law can be avoided. The discretion was only to be exercised in exceptional circumstances.
The factors that were intended to govern the discretion were to include (the following were not intended to be exhaustive):
Ÿ the conduct and intention of the relevant parties;
Ÿ the value of the equitable interest at stake;
Ÿ the effect of allowing the claim on the criminal purpose;
Ÿ whether refusing the claim would act as a deterrent;
Ÿ the possibility that the person from whom the equitable interest was being concealed may have an interest in the value
of the assets of the beneficiary.
Unfortunately, the present Government refused to enact these limited reforms.

The facts of Patel v Mirza
It is unlikely that Mr Patel ("P") had any of the above considerations in mind when he handed over his money to Mr Mirza
("M"). The facts of the case can be simply stated. P paid M £620,000 between September and December 2009. On P's own
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case – he pleaded the intended illegal transaction in full – he had paid the money to M for the purposes of an illegal
agreement for insider dealing in the shares of Royal Bank of Scotland plc ("RBS"). In the event the agreement could not be
and was not carried out because the expected inside information was not forthcoming. P's claim to have his money back
was rejected by the trial judge. M's illegality defence succeeded. The position would have been different if P had
withdrawn from its implementation before its implementation had been frustrated but he had not done so. He had relied
explicitly, in his pleadings, on his own illegality and he could not avail himself of the withdrawal exception because he
had not repented. Events had overtaken him and that was different. The matter went to the Court of Appeal where the
two questions for consideration were:
(1) Was P stymied by the reliance principle, particularly in the light of the way in which he pleaded his case? And
(2) If so, could he pray in aid the withdrawal exception? Could he say that he was still in a place of repentance when
he was not penitent but had been thwarted by circumstance?
Rimer and Vos LLJ found that, on the first question, he could not get around his own illegality. He had pleaded it, after
all, and he could not be allowed to rewrite history by saying he could have set out his case more sparsely by avoiding the
mention of the illegal elements of his transaction. Although it was contended on P's behalf that he could simply have
pleaded that the money had been transferred to M for a specific purpose and when that purpose failed M held the money
on a bare trust he had not in fact done so and, in any event, the trial judge had found as a fact that there was no trust
relationship. Per Rimer LJ at paragraph [21] P's counsel's submissions that:
"…we should approach Mr Patel's case on the basis that he could have pleaded his case in various alternative ways that
carefully kept the illegal cat securely in the bag cut no ice with me."
Gloster LJ, in a powerful dissenting judgment, disagreed. She began by citing the well-known dicta of Lord Mansfield CJ
in Holman v Johnson (1775) 1 Cowp 341 at 343:
"The objection, that a contract is immoral or illegal as between plaintiff and defendant, sounds at all times very ill in
the mouth of the defendant. It is not for his sake, however, that the objection is ever allowed; but it is founded in
general principles of policy, which the defendant has advantage of, contrary to the real justice, as between him and the
plaintiff, by accident, if I may so say. The principle of public policy is this: ex dolo malo non oritur actio. No court will
lend its aid to a man who founds his cause of action upon an immoral or an illegal act. If, from the plaintiff's own
stating or otherwise the cause of action appears to rise ex turpi causa, or the transgression of a positive law of this
country, there the court says he has no right to be assisted. It is upon that ground the court goes; not for the sake of the
defendant, but because they will not lend their aid to such a plaintiff. So if the plaintiff and defendant were to change
sides, and the defendant was to bring his action against the plaintiff, the latter would then have the advantage of it, for
where are both equally in fault, potior est condition defenditis."
From there she mounted an assault upon the law of illegality in unjust enrichment cases; she said it had been:
"…widely criticised as complex, uncertain, formalistic and capable of producing injustice..."
She noted the government's failure to implement the Law Commission's proposals. She also considered the cases of Gray
and Stone and Rolls and noted Lord Hoffman's observation in the former that:
"The maxim ex turpi causa expresses not so much a principle as a policy. Furthermore, that policy is not based upon
a single justification but on a group of reasons, which vary in different situations."
Lord Hoffman also made it clear that, in considering whether the ex turpi causa principle applied, the degree of
connection between the wrongful conduct and the claim made was an important consideration. He said at paragraphs [53]
to [54]:
"The distinction, between causing something and merely providing the occasion for someone else to cause something,
is one with which we are very familiar in the law of tort. It is the same principle by which the law normally holds that
even though damage would not have occurred but for a tortious act, the defendant is not liable if the immediate cause
was the deliberate act of another individual … it was Judge LJ … who formulated the test of "inextricably linked" which
was afterwards adopted by Sir Murray Stewart-Smith…Other expressions which he approved … were "an integral part
or a necessary direct consequence" of the unlawful act … and "arises directly ex turpi causa" …It might be better to avoid
metaphors like "inextricably linked" or "integral part" and to treat the question simply as one of causation. Can one say
that, although the damage would not have happened but for the tortious conduct of the defendant, it was caused by
the criminal act of the claimant? …Or is the position that although the damage would not happened without the
criminal of the claimant, it was caused by the tortious act of the defendant?"
Gloster LJ then turned to Stone & Rolls and the words of Lord Phillips at paragraph [25] where he said:
"Although Tinsley v Milligan does not establish a general rule that if a claimant founds his claim on his own illegal
conduct, the defence of ex turpi causa will apply, earlier cases support this principle …. I do not believe, however, that
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it is right to proceed on the basis that the reliance test can automatically be applied as a rule of thumb. It is
necessary to give consideration to the policy underlying ex turpi causa in order to decide whether the defence is
bound to defeat S & R's claim."16
Again, per Lord Philips in Stone & Rolls at paragraph [21]:
"The House in Tinsley v Milligan did not lay down a universal test of ex turpi causa. It was dealing with the effect of
illegality on title to property. It established the general principle that, once title has passed, it cannot be attacked on
the basis that it passed pursuant to an illegal transaction. If the title can be asserted without reliance on the illegality,
the defendant cannot rely on the illegality to defeat the title … The House held that it also applied in the case of both
legal and equitable title to realty. The House did not hold that illegality will never bar a claim if the claim can be
advanced without reliance on it. On the contrary, the House made it plain that where the claim is to enforce a
contract17 the claim will be defeated if the defendant shows that the contract was for an illegal purpose, even though
the claimant does not assert illegal purpose in making the claim."
Gloster LJ concluded that in order to decide whether the ex turpi causa principle applied, the degree of connection between
the wrongful conduct and the claim made was an important consideration, as was the question of how disproportionate
the claimant's loss is to the unlawfulness of his conduct. Ultimately, she found in favour of P on the first question. She
did so for a number of reasons:
(1) The criminal offence in question was one that was contrary to section 52 of the Criminal Justice Act 1993 but public
policy did not seem to her to require him to lose his rights to the return of the money in circumstances where no crime
was actually committed;
(2) In any event such an analysis failed to take account of section 63(2) of the same Act which stated that no contract
should be void or unenforceable by reason only of section 52;
(3) The transaction which P was seeking to enforce was not the legally objectionable agreement to speculate on the
index on the basis of insider information but a claim to recover an amount equal to the sums he had originally
deposited with M as his agent in circumstances where no bets have been placed and the consideration for such a
contract has failed;
(4) There was no express finding by the trial judge that P actually knew that taking advantage of insider information
was unlawful;
(5) This was not a case where the criminal conduct could be said to be "proximate" or where there could be said in any
real sense to be a causal connection between the claim for the return of the sums deposited with M and the illegal
conduct;
(6) Finally, in light of section 63(2) of the 1993 Act it could not be said that there was some wider public policy
consideration that nevertheless required P's claim to be struck down. She cited with approval the words of Bingham
LJ in Saunders v Edwards [1987] 2 AER 651 at 665 to 666 where he said:
"Where issues of illegality are raised, the courts have (as it seems to me) to steer a middle course between two
unacceptable positions. On the one hand it is unacceptable that any court of law should aid or lend its authority
to a party seeking to pursue or enforce an object or agreement which the law prohibits. On the other hand, it is
unacceptable that the court should, on the first indication of unlawfulness affecting any aspect of a transaction,
draw up its skirts and refuse all assistance to the plaintiff, no matter how serious his loss nor how disproportionate
his loss to the unlawfulness of his conduct."
Whilst her brethren placed great store on the fact that the illegal purpose had been pleaded by P Gloster LJ said at
paragraph [82]:
"In my view the correct question to ask is whether of necessity the pleading of the illegal purpose was an essential
element of Mr Patel's cause of action. If it was not, then the fact that the illegal cat was let out of the bag by Mr Patel
does not in my view matter."

Patel v Mirza and locus poenitentiae
The Court of Appeal all agreed that P could avail himself of the withdrawal exception notwithstanding his absence of
penitence. Rimer LJ put the question this way (at paragraph [25]):
"… whether it is open to the claimant to recover the money paid under an illegal agreement in circumstances in which
the claimant neither repudiates nor withdraws from the agreement before its performance, but in which its
performance then becomes frustrated."
He relied, in particular, upon the observations of Millett LJ in Tribe v Tribe who said:
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"But I would hold that genuine repentance is not required. Justice is not a reward for merit, restitution should not be
confined to the penitent. I would also hold that voluntary withdrawal from an illegal transaction when it has ceased
to be needed is sufficient."
Rimer LJ said at paragraph [44]:
"The question for us, however, is whether it makes any difference if the claimant's withdrawal from the illegal
agreement is not because of a change of mind that he no longer wishes to participate in it, but because the agreement
is no longer capable of being performed at all. I have not found the answer to that easy, and my mind has wavered
on it since we reserved judgment; and that we have taken rather longer to deliver our judgments than might ordinarily
have been expected is at least in part explained by the fact that we considered it necessary to go back to counsel on
certain questions."
And at paragraph [45]:
"I would regard as unattractive a distinction between cases (a) where the withdrawal is from an illegal agreement that
is no longer needed for the purpose for which it was designed and (b) where the withdrawal is from an illegal
agreement that cannot be or is anyway not going to be performed. The drawing of any such distinction would, I
consider, depend on holding that "genuine repentance" on the part of the withdrawer is required. But I would take my
lead from Millett LJ in Tribe and hold, in respectful agreement with him that such repentance is not required. I
consider that if, as in Tribe, voluntary withdrawal from an illegal agreement when it has ceased to be needed is
sufficient to entitle the claimant to recover, it would be an odd distinction if a claimant were nevertheless not entitled
to recover by relying on an illegal agreement that neither was performed nor could be performed. To recognise such
a distinction would, I consider, require proof of a true sense of penitence, something that was not required or expected
of the successful claimant in Tribe."
Gloster LJ agreed. She said at paragraph [95]:
"In the present case it was common ground that the illegal purpose was not carried out. On the contrary this was a case
where, as the judge found, there was no performance at all because the bet on the RBS shares was never placed; see
paragraph 47 of the judgment. All that happened was that the money was received by Mr Mirza in his private bank
account. Other than the illegal agreement itself, nothing illegal actually occurred. The authorities cited by Millett LJ
in Tribe v Tribe and his view that genuine repentance or penitence is not required, and that voluntary withdrawal from
an illegal transaction when it ceases to be needed is sufficient, clearly demonstrate that in a situation such as the present
case, recovery is permitted despite the fact that:
(i) Title to the monies paid has passed to the transferee; and
(ii) There may have been no genuine "repentance" before the parties to the illegal transaction, for whatever reason,
decide not to go ahead with it."
She also dealt with the "conspiracy" point referred to at the commencement of this article by reference to the dicta of Lord
Atkinson in Petherpermal Chetty v Muniandy Serval (1908) LR 35 Ind App 96 (PC):
"In conspiracy the concert or agreement of the two minds is the offence, the overt act is about the outward and visible
evidence of it. Very often the overt act is but one of the many steps necessary to the accomplishment of the illegal purpose,
and may, in itself, be comparatively insignificant and harmless; but to enable a fraudulent confederate to retain property
transferred to him in order to reject a fraud, a contemplated fraud must, according to the authorities, be effected. Then,
and then alone, does the fraudulent grantor, or giver, lose the right to claim the aid of the law to recover the property he
has parted with."
Vos LJ also agreed. A person could take advantage of the withdrawal exception if he voluntarily withdraws from an
illegal transaction under which property has been transferred, without the need for genuine repentance, before the fraud
or the illegal purpose has been wholly or partly carried into effect. He was not persuaded that the reason for the claimant's
withdrawal would be, on the authorities, material to his entitlement to take advantage of the exception. He could not see
why the reason for the change of mind should matter provided that change of mind was in time.
Permission has now been granted for the matter to be considered again in the Supreme Court. It is therefore likely that
both the reliance principle and the withdrawal exception – the locus poenitentiae – will be subject to very close forensic
analysis. Although this is not a trust case it is likely that some light will be shed on the nature and purpose of the reliance
principle. This may have shed a side-light on the reliance principle as articulated by the House of Lords in Tinsley v
Milligan and criticised by the Law Commission in its report. It is of interest to note that losing counsel in Tinsley was James
Munby QC who was Chairman of the Law Commission when it criticised the reliance principle as it related to trust cases.
We should also expect a detailed consideration of the doctrine of locus poenitentiae. Unfortunately, I do not have any
insider information as to the likely outcome of this appeal. However, I believe that it will fail in substance. I also think
that the Supreme Court will side with Gloster LJ on the proper approach to the reliance principle. It does not feel right
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that the success or failure of a case should depend upon the accidents of pleading. This is particularly the case when so
many cases going forward will be advanced by litigants in person who, unlike Mr Patel – who at least had the advantage
of legal advice and representation – will find the contents of this article incomprehensible.
Oh. And before I finish this article and forget. Murder is a far more heinous crime than insider dealing. The public policy
considerations are entirely different. On a moral level as well as a matter of legal principle and advice, I would counsel
against paying someone money to have a business associate, or anyone else for that matter, killed.
___________________
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Divorce in the United Arab Emirates

Mary Barton, consultant solicitor, James Berry & Associates
When people who are contemplating divorce first consult us as family lawyers in the United Arab Emirates, we have to
ask certain preliminary questions about their personal circumstances, such as what the parties' respective religions are and
whether the parties hold dual or multiple nationalities. We also need to know whether any children of the parties were
born out of wedlock and whether either of the parties has committed any indiscretions or have any criminal convictions,
particularly if they pertain to, what are regarded in the UAE as, matters of 'honour', such as adultery or serious fraud. The
importance of the answers to these questions will become apparent from this article which, by necessity, is a brief overview
of the law surrounding divorce in the UAE.

Which law is applicable?
The United Arab Emirates is an Islamic State and the legal system is based on Sunni Sharia Law, in which there are
different schools of jurisprudence, so that there may be variations in how the law is applied, depending on whether or not
a party to family proceedings has persuaded the court to apply a specific legal principle by proving that it is relevant to
them and should be applied. If one of the parties is Muslim, then unless he or she has a country of nationality that has its
own personal status law specific to Muslims (such as India or Iran), then the Sharia Law of the United Arab Emirates will
be applied to the case. If both parties are non-Muslims, then they, or one of them, may ask the court to apply the law of
nationality. If the parties are of different nationalities, then the law of the nationality of the husband will be the applicable
law. Non-Muslims may also accede to the application of UAE Sharia law. If seeking to rely on any law that is not the UAE
Sharia law, that law has to be produced to the court, attested as being the current law applicable in the country of
nationality and translated into Arabic, subject to the court being able to interpret and apply that law to the case of which
it is seised. If the court is persuaded that it cannot interpret or apply the law of nationality or that law offends Sharia Law
or Public Morals (for example, by clashing with local culture, custom and tradition), then the default position is that the
UAE Sharia Law will be applied to the case.

Recognition by UAE of foreign orders
The above are all factors that may play a part, not only in any proposed family litigation, but in determining in which
jurisdiction any proceedings would be best pursued. That said, a primary consideration has to be that the law in the
United Arab Emirates does not provide for automatic recognition and enforcement of foreign family court orders. It is
therefore essential to ascertain what obligations between the parties may need to be enforced in the United Arab Emirates.
Naturally, where family relationships have broken down and there is hostility between the adults involved, there is the
potential for lengthy litigation and high legal costs. In many cases amongst the expatriate community in the United Arab
Emirates, there will be off-shore bank accounts, multiple properties in various countries, of which some may be jointly
owned and others may be in the sole name of the main bread-winner. As will be seen below, the courts in the United Arab
Emirates will concern themselves only with property located in the UAE.

Personal Status Law
The primary family law in the United Arab Emirates is to be found in the Personal Status Law: Federal Law No 28 of 2005,
which is taken in conjunction with the Civil Code: Federal Law No 2 of 1987 and the Code of Civil Procedure and Civil
Transactions: Federal Law No 11 of 1997. The Penal Code: Federal Law No 3 of 1987 is also relevant because both adultery
and fornication, ie unlawful sexual relationships, if proved, are criminal offences punishable by a term of imprisonment
(not death by stoning as is the case in some Shia Islamic jurisdictions), and followed by deportation and prohibition of
re-entry to the UAE if the offender is an expatriate.
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The Personal Status Law sets out the obligations a husband and wife have to each other throughout their marriage. They
include an obligation on the husband to treat his wife kindly, to provide for his wife and their children in all respects and
on a wife to treat her husband kindly, to safeguard her husband's property and home and to care for their children.

Islamic marriages
Since Islamic marriages are based on contract, negotiated between a wife's guardian and the husband or his representative,
then on divorce the provisions of the marriage contract dictate a wife's capital claims, by way of any deferred or unpaid
dowry. In addition under UAE Sharia Law a wife, when divorced by her husband, may claim compensation for the moral
harm of being divorced, which is capped at the equivalent of one-half of the husband's previous two years' salary. If, for
example, a wife is divorced by her husband after a long marriage and she is very unlikely to re-marry, then her
compensation award will be higher than if she is divorced after a short marriage and is highly likely to re-marry.
For Muslim women there is a mandatory three month waiting period, during which time the divorce may be revoked, so
the divorce does not become final and irrevocable until after the end of that period. The three month waiting period allows
clarification as to whether or not the wife was pregnant at the time of initial pronouncement of the divorce and is clearly
important to establish paternity and legitimacy of any such expected child, as well as to ensure that following divorce the
child is accommodated with the wife and maintained by the husband, during the wife's automatic custody period. A
husband has to continue to maintain and house his wife during this three month waiting period.

Non-Islamic marriages
Many expatriates continue to conduct their marital financial relationship in the UAE as they would if living in their home
country. Many Brits will continue a regime of joint finances, with both contributing financially to the well-being of the
family, albeit in differing proportions according to their incomes. If they then find themselves in proceedings for divorce
in the UAE, a wife may claim back from the husband the financial contribution she has made during the marriage. There
are differing viewpoints on back-dating which could be in totality or limited to the last year, the last three years or the last
fifteen years. As non-Muslims will not have a marriage contract and may not have a nuptial agreement, a wife is entitled
to request the court to award her a dowry, if the husband has sought the divorce and the wife resisted it, and may also
apply for compensation. Currently in the Emirate of Dubai, the dowry is set by the Court for Emiratis at 50,000 Dirhams,
but is not capped for expatriate Muslims who marry at the Court.
If a wife instigates a divorce and does not prove harm against her husband, then her claim to any deferred or unpaid
dowry and to compensation may be negated.

Capital
There is no provision for capital adjustment between a husband and wife under UAE Sharia Law. If the husband and wife
jointly own the family home and have jointly furnished it, then – unless one of them is able to persuade the court in
separate civil litigation, by adducing cogent evidence of the source of funds and their remittance to the purchase of the
property, that they have paid all or a greater part of the purchase price – then they will each be entitled to 50% of the
property. The courts in the UAE will not exercise jurisdiction over property that is not situated in the UAE and if
co-owners are to litigate separately over any real property then they will need to litigate in the Emirate in which the
property is situated. The same applies to bank accounts and investments. If husbands and wives are not agreed on sharing
equally any joint assets, not located in the UAE, then they will have to litigate in the jurisdiction where those assets are
located. If, however, husbands and wives are able to reach agreement on separating their finances on divorce, then the
court will approve any agreement that does not offend Sharia Law or Public Morals, even if the agreement includes
provisions relating to assets that are not located in the UAE. Such agreements may be registered at the UAE courts,
including arrangements for children, in the course of divorce proceedings; however, for ease of enforcement, it is
preferable to obtain a court judgment in terms of an agreement by starting a court case.

Children
If there are children of the marriage, the Personal Status Law provides that during the mother's automatic custody period
children will live with their mother and the father will have visitation rights. On the ending of the automatic custody
period the converse applies. This will be so unless the court is persuaded to apply the law of nationality which, as
mentioned above, would have to be produced in entirety, attested as being the current, applicable law and translated into
Arabic. For parties to proceedings, this can be financially onerous, especially if the law is such as that in England and
Wales, where the writer suggests that in contested proceedings it would be extremely easy for an advocate representing
one of the parties to persuade the court that it is not possible to interpret and apply the law to the instant case. This is
because the law of England and Wales is to be found not only in legislation and previously decided higher court cases but
also includes European Regulations that are directly applicable and elements of the Human Rights Act – all of which have
to be taken into account in considering the application or distinction of a specific principle of caselaw that may or may not
be analogous to or distinguishable from the case of which the court is seised. Some of the principles that are applied in
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English and Welsh cases, such as the child's welfare being paramount and the welfare checklist could be argued to offend
UAE Sharia law and Public Morals, where the family unit and a father's relationship with his children have perhaps a
higher regard, so that if a mother re-marries, she loses custody of the children (if still in her automatic custody period) as
children should not be raised in a 'stranger's household'. In such a case, where the court is persuaded that the law of
nationality cannot be interpreted (due to perhaps complexity or vagueness or ambiguity) the applicable law would default
to the Sharia Law of the United Arab Emirates.
The Civil Code provides that the age of majority is twenty one Lunar years, hence approximately twenty and a quarter
Gregorian years. The age of responsibility is seven Lunar years. Until a child reaches the age of majority he/she must
have a Guardian who is responsible for making major decisions as to the child's upbringing and education etc. The
Personal Status Law provides for a father automatically to be a child's Guardian, although a father may be stripped of
guardianship if found not to be an appropriate person to exercise those responsibilities (eg he is guilty of a serious crime
of honour). A mother has automatic custody under the UAE Personal Status Law until a female child reaches thirteen
Lunar years and a male child eleven Lunar years, which are approximately the ages of twelve and two-thirds, and ten and
ten-twelfths Gregorian years, respectively. If a mother is proven to be an unfit mother or re-marries, or if the father is
Muslim and she is not, she may lose her custody rights when the child reaches the age of five Lunar years, or even before
that age dependent on the specific circumstances. Whilst adultery is often viewed in much of the western world as a
symptom of a 'failed' marriage, it remains a criminal offence in the United Arab Emirates and if a mother commits
adultery, then this is interpreted as a failure to promote the family's well-being and a failure to behave in a manner that
puts the family's interests first, and may be a ground for loss of custody.

Providing for children (and their mother)
As a father is obliged to provide for his children, whether they are in his custody or not, whilst children are in a mother's
automatic custody, a father has to maintain and accommodate his children and thereby also accommodate the mother.
The level of maintenance will depend on the father's proven ability to pay. A mother may also claim a custodian's
allowance and for provision of a maid, gardener, car and driver if the maid etc were provided during the subsistence of
the marriage. There is no formula for calculating the amounts and the writer has seen a variety of awards being made,
some of which have made it very difficult for the father to continue to work and live in the United Arab Emirates.
Conversely, it is often the case with expatriates that there is simply not enough money to maintain two households in the
United Arab Emirates and wives may find themselves having to radically reduce their expectations, accommodation and
lifestyle, perhaps having to consider relocation to their home country, either with or without the children, on whom the
father may have placed travel bans. It is relatively simple and inexpensive for a father to place a travel ban on his children,
so that they are unable to cross the border and leave the jurisdiction. A mother is also able to place travel bans on her
children. It is, however, less easy for a mother to obtain removal of a travel ban obtained by the father than for the father
to do so in respect of a ban obtained by the mother.
It is not possible for a party to evade any obligations imposed on him or her by the courts in the United Arab Emirates.
Maintenance and money due under court orders are treated as 'debts due' and it is possible to obtain a travel ban against
a debtor, preventing that person from leaving the United Arab Emirates. If enforcement is necessary via the Execution
Committee of the awarding court, debtors may find themselves arrested and imprisoned, until either their debt is paid or
the parties reach a compromising agreement. An international arrest warrant may also be made, so that a debtor is
required to meet their obligation from a different country, or, in some instances, as the matter will have moved into the
criminal sphere, extradition proceedings may be brought under one of the various agreements the UAE has with other
countries.
22/4/15
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Re J: A Lesson on Threshold and Logic

Alex Laing, pupil, and Radhika Handa, barrister, both of Coram Chambers

With the proclamation of the President of the Family Division in Re A (A Child) [2015] EWFC 11 still echoing in the valleys
below, the Court of Appeal has issued its own bellow.
In the recent case of Re J (A Child) [2015] EWCA Civ 222, a "rather shocking case" (per Vos LJ, at [53]), McFarlane, Vos and
Aikens LLJ pick up a number of the themes articulated by the President in Re A [2015] in what is an(other) emphatic
pronouncement to judges and practitioners in the family justice system: we must all understand the principles underlying
Part IV of the Children Act 1989, and the forensic process it demands.
This article distils the Court of Appeal's judgment. The focus is the process of logical reasoning demanded by care cases at
the threshold stage: the issue on which their Lordships' concerns coalesce. We suggest that the lesson to be derived from
the judgment is a renewed emphasis on the basics of (1) making reasoned findings of fact (2) as part of a specific and
individualised threshold (3) in which the link to significant harm is rigorously identified.

Care cases: general principles
Before turning to the facts, we might helpfully begin with the judgment of Aikens LJ, penned for general application.
There, in two pithy paragraphs, Aikens LJ sets out a comprehensive summary of the fundamental principles to be applied
in care cases, particularly where the care plan is for adoption, as canvassed at length by the President in Re A [2015].
Describing the President's judgment as one "that needs to be read, marked and inwardly digested by all advocates, judges
and appellate judges dealing with care cases" , Aikens LJ offers his précis in the following terms. At [56]:
i) In an adoption case, it is for the local authority to prove, on a balance of probabilities, the facts on which it relies and,
if adoption is to be ordered, to demonstrate that "nothing else will do", when having regard to the overriding
requirements of the child's welfare.
ii) If the local authority's case on a factual issue is challenged, the local authority must adduce proper evidence to
establish the fact it seeks to prove. If a local authority asserts that a parent "does not admit, recognise or acknowledge"
that a matter of concern to the authority is the case, then if that matter of concern is put in issue, it is for the local
authority to prove it is the case and, furthermore, that the matter of concern "has the significance attributed to it by the
local authority".
iii) Hearsay evidence about issues that appear in reports produced on behalf of the local authority, although
admissible, has strict limitations if a parent challenges that hearsay evidence by giving contrary oral evidence at a
hearing. If the local authority is unwilling or unable to produce a witness who can speak to the relevant matter by first
hand evidence, it may find itself in "great, or indeed insuperable" difficulties in proving the fact or matter alleged by
the local authority but which is challenged.
iv) The formulation of "Threshold" issues and proposed findings of fact must be done with the utmost care and
precision. The distinction between a fact and evidence alleged to prove a fact is fundamental and must be recognised.
The document must identify the relevant facts which are sought to be proved. It can be cross-referenced to evidence
relied on to prove the facts asserted but should not contain mere allegations ("he appears to have lied" etc.).
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v) It is for the local authority to prove that there is the necessary link between the facts upon which it relies and its case
on Threshold. The local authority must demonstrate why certain facts, if proved, "justify the conclusion that the child
has suffered or is at the risk of suffering significant harm" of the type asserted by the local authority. "The local
authority's evidence and submissions must set out the arguments and explain explicitly why it is said that, in the
particular case, the conclusion [that the child has suffered or is at the risk of suffering significant harm] indeed follows
from the facts [proved]." 1
vi) It is vital that local authorities, and, even more importantly, judges, bear in mind that nearly all parents will be
imperfect in some way or other. The State will not take away the children of "those who commit crimes, abuse alcohol
or drugs or suffer from physical or mental illness or disability, or who espouse antisocial, political or religious beliefs"
simply because those facts are established. It must be demonstrated by the local authority, in the first place, that by
reason of one or more of those facts, the child has suffered or is at risk of suffering significant harm. Even if that is
demonstrated, adoption will not be ordered unless it is demonstrated by the local authority that "nothing else will do"
when having regard to the overriding requirements of the child's welfare.
The court must guard against "social
engineering".
vii) When a judge considers the evidence, he must take all of it into account and consider each piece of evidence in the
context of all the other evidence, and, to use a metaphor, examine the canvas overall.
viii) In considering a local authority's application for a care order for adoption the judge must have regard to the
"welfare checklist" in section1(3) of the Children Act 1989 and that in section 1(4) of the Adoption and Children Act
2002. The judge must also treat, as a paramount consideration, the child's welfare "throughout his life" in accordance
with section 1(2) of the 2002 Act. In dispensing with the parents' consent, the judge must apply section 52(1)(b) as
explained in Re P (Placement Orders, parental consent) [2008] 2 FLR 625.

Re J [2015]: the facts
J's mother was 16 at the time of J's birth and had spent the majority of the preceding three years in local authority care; J's
father was three years older. Prior to J's birth, the mother was placed, with her co-operation, in a foster home that could
accommodate both herself and the baby. When the foster placement broke down, she moved, shortly after J's birth, to live
in a second mother and baby foster placement. That placement broke down too, in December 2013, when the mother left
the foster home. Since then, J continued to be looked after in foster care on his own.
The parents underwent a community-based parenting assessment in early 2014, which recommended that J should not be
placed in their care. Whilst the assessment
"…identified a number of positives about the parents. This is not a case where features such as learning disability,
addiction to Class A drugs or alcohol, mental health or concern over sexual matters feature at all", at [6],
the recommendation was based on:
"…an apparent inability by the couple to demonstrate co-operation and motivation to engage fully in the assessment
process, a difficulty that they had in accepting advice from the workers, evidence of stresses within their relationship
and an inability to demonstrate "any significant insight into the concerns regarding their care of J". In addition there
was concern over the father's admitted use of cannabis both at an early stage prior to J's birth and also in the period
following J's removal from the mother's care… the assessors identified possible evidence of domestic violence between
the mother and the father", at [6], both per McFarlane LJ.
With other family members excluded as potential carers, the care plan developed by the local authority was for adoption,
in which they were supported by the Children's Guardian's recommendations.
The judge heard three days of oral evidence before adjourning for written submissions and judgment: a care order and a
placement order were made.
The appeal was brought by the mother and supported by the father; the Court of Appeal had little hesitation in granting
it and remitting the case to be re-heard. McFarlane LJ found that "the judge's judgment represents a wholly inadequate
evaluation of the important issues that fell for determination", at [2].

Threshold: a thorny issue
From these factual roots sprouted a thorny legal issue: threshold. The parents largely conceded the findings – however,
they did not agree in the court below that threshold was crossed. That, as found and proved by the judge, read as follows:

www.familylawweek.co.uk

Family Law Week May 2015 - 50
"THRESHOLD
…
Facts
4. The local authority relies upon the following facts:
a) (Mother) and (Father) have lacked positive role models.
b) (Mother) and (Father) have not always been honest with professionals. For example:
i) During the course of the parenting assessment the first respondent was not initially honest about how she
came to sustain a black eye; and
ii) The second respondent, initially, failed to disclose the extent of his cannabis misuse.
c) (Mother) and (Father) have failed to consistently engage with professionals and accept the support provided.
d) …
e) (Mother) and (Father) have shown a lack of understanding with respect to domestic abuse and the impact this
has on a child. Prior to the birth of (J) there was an incident whereby both parents injured each other. (Mother) hit
(Father) with a shoe and (Father) bit (Mother). On 1 March 2014 the police were contacted by a member of the public
with regards to an incident of domestic abuse between (Mother) and (Father).
f) (Mother) and (Father) lack appropriate positive support networks.
g) (Father) has a history of cannabis misuse. On 27 January 2013 he received a caution for possession of cannabis.
h) Throughout the assessment process (Mother) and (Father) have displayed emotional immaturity."
The Court of Appeal was troubled by three points in particular. Each permits of broader application: (1) failure to make
findings of fact; (2) generalised drafting; (3) lack of linkage.

(1) Failure to make findings of fact
On appeal, the argument on behalf of the mother emphasised what was described as the judge's failure "to identify and/or
make findings of fact that would support a finding that the s.31 threshold criteria were established in respect to J", at [28].
The submission was advanced by the father too, who argued that the lack of such findings stemmed from the absence of
any effective analysis of the evidence, which was itself exemplified by "the complete absence of any reference to the father's
evidence", at [31].
It was submitted that such an approach fell foul of Sir James Munby P's dicta in Re A [2015]:
"I add two important points which I draw from the judgment of Baker J in Devon County Council v EV and Ors
(Minors) [2013] EWHC 968 (Fam). First, I must take into account all the evidence and, furthermore, consider each piece
of evidence in the context of all the other evidence. I have to survey a wide canvas. Secondly, the evidence of the father
is of the utmost importance. Is he credible and reliable? What is my impression of him?", at [6].
It was also argued that as a point of logic the approach precluded the judge from finding the threshold met and from
undertaking the required welfare and proportionality evaluation.
To McFarlane LJ, there was great force in these arguments. He noted:
"Having heard oral evidence over the course of three days, it was incumbent upon the judge to offer an evaluation of
that evidence. For the judge not to mention the oral hearing at all must beg the question why, if the oral material was
not, in his view, relevant to the issues, the judge allowed the oral hearing to take that amount of time", at [41].
As set out earlier in this article, Aikens LJ examined this point in the context of a local authority's role. At [56 (ii)]:
"…the local authority must adduce proper evidence to establish the fact it seeks to prove… it is for the local authority
to prove it [a failure to admit, recognise or acknowledge] is the case and, furthermore, that the matter of concern 'has
the significance attributed to it by the local authority'."
It is of course a basic but fundamental part of the forensic process that a judgment makes clear not simply what evidence
was heard or read, but also the court's analysis of that evidence and any findings of fact made.
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(2) Generalised drafting
A second complaint made by the Court was that a), b), c) and h) of the threshold, set out above, were drafted in general
terms, without reference to specific factual matters. The inevitable result is a breakdown in the process of logical reasoning:
without reliance on specific facts, the required links cannot be woven with the sufficient degree of logical rigour.
Indeed, the quarrel with generalised drafting goes beyond the lack of assistance it affords the court in surveying the
evidence and making 'findings'. At a fundamental level, the Article 6 rights of the parents demand that they know, in
detail, the case against them.
As an aside, McFarlane LJ helpfully noted that none of the above should sit uncomfortably with the President's expressed
view on the format and length of 'threshold statements'. Sir James Munby P having noted that: "the threshold statement is
to be limited to no more than 2 pages"; "it is not necessary for the court to find a mass of specific facts in order to arrive at
a proper threshold finding" (my emphasis); and, the court needs "to know what the nature of the local authority case is;
what the essential factual basis of the case is; what the evidence is upon which the local authority relies to establish its case;
what the local authority is asking the court, and why" (all, View from the President's Chambers: the process of reform: the
revised PLO and the local authority).
For many practitioners, however, the two may not make a comfortable fit: there is an obvious tension between the
thorough, forensic analysis (quite properly) demanded by the Court of Appeal and the requirement of brevity. Taking this
a step further, one could trace that tension through family law more broadly: are not the demands as to bundle length and
the 26-week target examples of the same?

(3) Lack of linkage
Linkage to significant harm is fundamental to threshold: it must be at the forefront of the draughtsman's mind. In short, a
'threshold statement' is not a bald assertion of 'findings' sought: the 'findings' must be linked to the significant harm that
the child has suffered, or is likely to suffer, and the nature of such harm must be identified.
That this must be right is clear for two reasons. First, because it is what section 31 of the 1989 Act demands. To return to
the President in Re A [2015]:
"The second fundamentally important point is the need to link the facts relied upon by the local authority with its case
on threshold, the need to demonstrate why, as the local authority asserts, facts A+B+C justify the conclusion that the
child has suffered, or is at risk of suffering, significant harm of types X, Y or Z. Sometimes the linkage will be obvious,
as where the facts proved establish physical harm. But the linkage may be very much less obvious where the allegation
is only that the child is at risk of suffering emotional harm or, as in the present case, at risk of suffering neglect. In the
present case, as we shall see, an important element of the local authority's case was that the father "lacks honesty with
professionals", "minimises matters of importance" and "is immature and lacks insight of issues of importance". May be.
But how does this feed through to a conclusion that A is at risk of neglect? The conclusion does not follow naturally
from the premise. The local authority's evidence and submissions must set out the argument and explain explicitly why
it is said that, in the particular case, the conclusion indeed follows from the facts." (Emphasis in original).
Second, because a failure to do so risks a degree of social engineering2 that is ethically, socially and practically
impermissible. Here, practitioners should remember the famous quote of Hedley J on "fallible humanity" (Re L (Care:
Threshold Criteria) [2007] 1 FLR 2050), or the more recent exposition of the same by HHJ Jack, at [16] in North East
Lincolnshire Council v G and L [2015] EWCC B77 (Fam), as cited approvingly by McFarlane LJ, at [44]. In these
circumstances, Hedley J's sentiments take on a new vibrancy and ought to be seen as the starting point in care cases, rather
than the desperate submission of an almost-defeated parent.
The need for linkage was picked up by Aikens LJ too. As set out above, at [56 v)]:
"The local authority must demonstrate why certain facts, if proved, 'justify the conclusion that the child has suffered or
is at the risk of suffering significant harm' of the type asserted by the local authority."

Looking beyond threshold
The importance of deploying a rigorous approach to the drafting of the 'threshold statement' is not confined to threshold
itself. It is a vital step on the path to welfare determination.
Without an intellectually thorough and context-specific bedrock of 'findings', whose link to significant harm is traced in
full, and whose relationship with the care plan is similarly articulated, a court is logically precluded from completing the
welfare and proportionality evaluation required by section 1(1) and (3) of the 1989 Act, and by the child's and the parents'
Article 8 rights.
Without creating new law, Re J [2015] acts as a salutary reminder, and one communicated in the strongest terms: the higher
tiers of the Family Court are intolerant of illogical reasoning and superficial analyses. On this view, Re J [2015] is another
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milestone on the Re B (A Child) [2013] UKSC 33 pathway – it is the latest missive against "sloppy practice" (Re B-S (A
Child) [2013] EWCA Civ 1146, per Munby P).
In short, and to return to those well-worn words of Munby P:
"It… [the sloppy practice] must stop. It is simply unacceptable in a forensic context where the issues are so grave and
the stakes, for both child and parent, so high", at [40] (Re B-S [2013]).
When it comes to the forensic process, then, it is time to go 'back to basics'.
___________________________
Footnotes:
[1] Re J [2015], at [55].
[2] It is, the authors would argue, the degree of social engineering, rather than the social engineering itself, which is
impermissible. As David Bedingfield notes: "When a court removes a child from his parents who have abused that child,
that is a form of social engineering. The question, however, is where one draws the line" (Lawyers, Social Workers and the
Proportionality Test, 9 March 2015).
23/4/15
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Children: Private Law Update (April 2015)

Alex Verdan QC, 4 Paper Buildings
In this update I will consider the following areas:
Ÿ Permanent removal from the jurisdiction
Ÿ Children giving evidence
Ÿ Domestic abuse allegations
Ÿ Prohibited steps orders
Ÿ Wasted costs and non-compliance with orders.

Permanent removal from the jurisdiction
In S v G [2015] EWFC 4 Jackson J provided a useful review of the case law concerning leave to remove applications. The
court was concerned with the mother's application to return to Russia with D, a 2 year old boy who had spent one year in
Russia and the remainder of his life in the UK.
In granting the application, Jackson J reviewed the principal issues in such cases:
"(1) To scrutinise the proposals of the applicant bearing in mind that in a going home case that may be a less arduous
undertaking than if it is an entirely new venture.
(2) To scrutinise the motives of the applicant in making the application and, in particular, considering whether or not
a significant motivation is to exclude the other parent from the life of the child.
(3) To scrutinise the motives of the left behind parent who objects, in particular to check that the reasons for objection
are truly child-centred and are not simply part of an adult battle about rights.
(4) The court must scrutinise the impact of relocation upon the left behind parent and his or her extended family whilst
of course recognising that relocation may bring benefits in terms of widening the network of extended family by
including the proposed country of return.
(5) The court should scrutinise the impact on the applicant of the order being refused or on the respondent of the order
being granted, but, for the reasons I have given, this impact will be relevant generally only insofar as it impacts on the
child."
In Re B (A Child) (Relocation: Sweden) [2015] EWCA Civ 286 The Court of Appeal considered an appeal from the decision
of Mostyn J to grant a mother permission to relocate in Sweden with the parties' 5 year old girl. The court heard from the
mother's psychologist that a refusal to return to Sweden would result in a substantial decline in the mother's emotional
well-being. Notwithstanding the recommendation of Cafcass and the social worker that the move be refused due to
concerns about the mother's lifestyle and alcohol use, Mostyn J granted permission. On dismissing the appeal, the Court
of Appeal reaffirmed the principles set out in K (Children) [2011] EWCA Civ 793, and made clear that Mostyn J had had
the benefit of hearing the oral evidence below, and it could not be said that he had taken the wrong approach.
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Children giving evidence
In Re R (Children) [2015] EWCA Civ 167 the Court of Appeal was concerned with an appeal by a 14 year old child
following a decision to refuse her application to give evidence in a fact finding hearing dealing with allegations that the
father had sexually abused her.
The Court of Appeal reaffirmed the test set out in Re W (Children) [2010] UKSC 12 that the court must consider and weigh
up: (i) what the advantages of the child giving evidence will bring to the determination of the truth; and (ii) the damage
giving evidence may do to the welfare of this or any other child. In considering (ii) the court should see what measures can
be put in place to reduce any pressure on the child. The appeal was allowed and remitted for rehearing.

Domestic violence
In Re V (A Child) [2015] EWCA Civ 274 the Court of Appeal allowed a father's appeal against findings of domestic violence
on the basis that the judge below had not properly evaluated the evidence to make the findings. In determining the appeal
McFarlane LJ provided a helpful review of the principles to be applied in such cases:
"35. It is necessary therefore to remind oneself of basic principles. Those are to be found in the well known authority
of this court in the case of Re: L, Re: V, Re: M, Re: H [2000] 2 FLR 334. I am not going to read into my judgment now
what is so carefully set out, in particular by Dame Elizabeth Butler Sloss, the then President, in her judgment but I do
make one or two observations. The first is this: that the case was not a narrow case which simply looked at domestic
violence and then considered the negative consequences of that upon children; a much more sophisticated evaluation
is described in the pages of the judgment and there is a further distinction to be made within that. The first third of the
then President's judgment is spent describing the important advice that the court had from Dr Claire Sturge and Dr
Danya Glaser, both consultant child psychiatrists, on the issue of domestic violence and contact. Even those well
seasoned in family law would benefit from going back to this decision now in 2015 and re reading. There the reader
finds a balanced description of the benefits and potential detriments to a child where domestic abuse of some form is
alleged. It does not recommend an automatic provision of a solution but it describes a sophisticated weighing of the
checks and balances of the benefits and detriments of contact.
36. The second point to make is this: that the description of the psychiatrists' advice, endorsed though it was in general
terms by the President, is not the President's judgment. That follows from page 341 of the law report under the heading
"General Comments", and whilst the President is undoubtedly totally in tune with what the psychiatrists advise, the
legal impact of that is what she says after that heading and in particular what she says in relation to the extant case law,
including the decision of the then Master of the Rolls Sir Thomas Bingham in the case of Re: O [1995] 2 FLR 124. The
President goes on to describe a process of evaluation that has to be undertaken by the court in accordance with its duty
to come eventually to a decision which is in the best interests of the child by applying section 1 of the Children Act 1989.
37. That is Re: L, and although it is 15 years ago that that decision was handed down, it remains the bedrock of the
approach to this topic. But matters move on and practice develops and the current practice is embodied in the Family
Procedure Rules 2010, Practice Direction 12J, which in turn builds on predecessors, each of which dealing with the topic
"Child Arrangements and Contact Order: Domestic Violence and Harm". Again, I am certainly not going to read all of
that Practice Direction into this judgment but I quote the following:
'5. Domestic violence and abuse is harmful to children, and/or puts children at risk of harm, whether they are
subjected to violence or abuse, or witness one of their parents being violent or abusive to the other parent, or live
in a home in which violence or abuse is perpetrated (even if the child is too young to be conscious of the behaviour).
Children may suffer direct physical, psychological and/or emotional harm from living with violence or abuse, and
may also suffer harm indirectly where the violence or abuse impairs the parenting capacity of either or both of their
parents.'
Then at paragraph 6 the court is exhorted to evaluate a number of factors at all stages of the proceedings. Those factors
include the following:
'Consider the nature of any allegation, admission or evidence of domestic violence or abuse, and the extent to which
it would be likely to be relevant in deciding whether to make a child arrangements order and, if so, in what terms.'"

Prohibited steps order
Re A and B (Prohibited Steps Order at Dispute Resolution Appointment) [2015] EWFC B16 concerned an appeal by the
father, a candidate for UKIP, against the making of a prohibited steps order preventing the father from involving the
children in political activities. The case highlights the procedural errors made in making such orders. The father had not
been provided with notice of the hearing, and when his position was ascertained it was clear the matter was disputed, but
the court did not hear evidence. The wording of the order was ambiguous in respect of its ambit and duration. The appeal
court found that the order interfered with the father's article 8 rights. HHJ Wildblood QC, who allowed the appeal,
emphasised the need for the terms of such orders to be clear and justified in order to be enforceable.
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Wasted costs orders and non-compliance with orders
In HU v SU [2015] EWFC 18 Keehan J made a wasted costs order against the mother's solicitors for failing to seek the
court's permission for an extension of time to comply with directions to file statements and obtain police disclosure. The
result was an adjournment of the fact finding hearing and a waste of costs for the father. Keehan J revisited Ridehalgh v
Horsefield [1994] Ch 205 and the principles to be applied on making such orders, namely:
"a) Had the legal representative of whom complain was made acted improperly, unreasonably or negligently?
b) If so, did such conduct cause the applicant to incur unnecessary costs?
c)If so, was it, in all the circumstances, just to order the legal representative to compensate the applicant for the whole
or part of the relevant costs?"
Keehan J found that 'the serial failures of the mother's solicitors were elementary. The failure to seek the leave of the court
to extend the time for compliance with the directions order is to be characterised as incompetence. Their actions, as set out
above, are redolent of past poor practices which should no longer feature in private or public law family proceedings.'
30/4/15

www.familylawweek.co.uk

Family Law Week May 2015 - 56

CASES
Arif v Anwar [2014] EWHC 4669 (Fam)
Mr Justice Norris determined an adjourned application by the wife to enforce arrears accruing under an MPS order and
the husband's cross-application to vary the order and remit arrears accrued.
The order for MPS was made in the approximate sum of £5,000 per month. The husband had also undertaken to pay the
child's school fees, and to provide the wife with a car for her exclusive use and meet the costs of the insurance and
maintenance. The husband had complied with the order for two months, and had failed to discharge his undertaking
concerning the wife's car. At the time of the making of the MPS order it was recognised that the husband might go
bankrupt, and that his income was likely to be insufficient to discharge the order. However, it was found that any shortfall
would be met by informal borrowings from the husband's family.
The husband was directed to file his application to remit the arrears accrued by 5 January 2014. His application was not
issued until 20 February 2014. Norris J considered an application to strike out the husband's application, and determined
that "whatever the disciplinary effect of so doing" it would be a waste of time to strike out the husband's application
because it was brought out of time. Instead in consequence of the delay in issuing, the husband's application was
adjourned to a date to be fixed.
Turning to the wife's application to enforce the arrears accruing before the twelve months preceding her application,
Norris J found that it was appropriate to exercise the discretion under section 32(2) by granting the wife permission to
enforce those arrears after assessing the circumstances in which the order was originally made and the circumstances that
have pertained whilst the arrears have accrued due.
Norris J then considered the remaining two applications for enforcement. Firstly, in determining the husband's earning
capacity, the Learned Judge found that the husband was an employee and therefore an attachment of earnings order could
be made in respect of his net income comprising in part of a pension income.
Norris J found that the husband would be left with £250 a month as spending money if he discharged his obligations under
his undertaking to pay the child's school fees. In the circumstances it was not right to make any further order out of the
income payments received by the husband. Instead the Judge ordered the husband to pay a lump sum in respect of the
arrears and accruing unpaid maintenance of £25,000. The lump sum was attributed as to 60% maintenance and 40% legal
costs.
The second application concerned the wife's application for Hadkinson relief. The wife sought to prevent the husband
from continuing to defend these proceedings and pursuing his application to vary the MPS or remit the arrears unless the
husband paid a lump sum of £77,000 (which represented half of the outstanding arrears).
The issue was whether the husband's contempt of the MPS order impeded the course of justice. Norris J found that
although the test was framed in the context of procedural defaults it is equally applicable to contempt arising from
non-payment of money due under MPS orders. The husband's contempt impeded the course of justice in two respects.
Firstly, the course of justice as regards interim provision was undoubtedly being impeded by the husband's non-payment.
Secondly, the course of justice was impeded by the constraints on the wife through the 'Sears Tooth' agreement she entered
when the court had made an order to secure her due and proper representation.
In considering whether there was any other effective means of securing compliance, Norris J found that the court could
not be satisfied that it has a full and accurate statement of the husband's means and the sources available to him. Nor could
it be satisfied that the husband was doing his best to secure remunerative employment. In the circumstances, the court
could not be satisfied that the husband was doing his reasonable best to satisfy his obligations under the court order.
Norris J considered that the husband's contempt was wilful because, if he chose to do so, the husband could add to his
earning capacity and he would be able to comply with his obligations to provide full disclosure.
A Hadkinson order was an order of last resort but it was appropriate in the circumstances of this case. The possibility of
such an order being made had been raised twice previously in the proceedings and the husband had known the risks he
ran in relation to non-compliance with the order of the court.
The views expressed in this judgment were provisional as the husband's application to vary or remit had yet to be
determined. The Hadkinson relief was granted in relation to the husband's application to vary or remit only, on condition
that the husband pay £25,000 of the arrears accrued. It would not be appropriate on the state of the evidence of the
husband's income and family money to make an order that he should pay £77,500.
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The husband was ordered to pay the wife's costs of this application assessed at £10,0000 and this was added as an
obligation to the Hadkinson order.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

Hopkins v Hopkins [2015] EWHC 812 (Fam)
This judgment is a useful illustration of the application of Radmacher (formerly Granatino) v Granatino [2010] UKSC 42. The
application was the husband's for notice to show cause as to why the wife should receive a settlement in excess of the terms
of a post-nuptial agreement ('the PNA'). The wife argued that the PNA was "vitiated by duress; alternatively
unconscionable conduct such as undue pressure (falling short of duress); alternatively other unworthy conduct, such as
exploitation of a dominant position to secure unfair advantage" and asked the court to take her "emotional state and what
pressures she was under to agree" into account.
The parties' extensive and complex personal history ranging back almost 40 years was set out. This included periods of
separation, cohabitation, and finally marriage between April 2009 and February 2012. During their marriage the parties
had apparently oscillated between divorce and reconciliation, with each visiting specialist matrimonial lawyers
intermittently.
In late 2011 the wife had signed a PNA which she had been repeatedly and clearly advised would provide her with
significantly less than a court would order in financial remedy proceedings. Counsel's opinion, provided less than three
months before the PNA was signed, went as far as to say 'I do stress that the lengths to which those instructing me have
gone in their attempt to inform W only strengthen the agreement in the eyes of the court, despite its unfairness. In short,
this advice undermines any future attempt to challenge the agreement because of the clarity of the views expressed herein.'
The trail of correspondence demonstrated that the wife had clearly instructed her solicitors to act against their advice by
perfecting the PNA on her behalf. The wife now argued that significant parts of that correspondence had been dictated by
the husband, and that she had been bullied, intimidated and once assaulted by him.
The court referred to several authorities, citing the decision of Lord Phillips in Radmacher at length at paragraph 34. Of key
relevance were the following principles (to paraphrase):
a) For a PNA to carry full weight the parties must enter into it of their own free will, without undue influence or
pressure, and informed of its implications.
b) It follows that duress, fraud or misrepresentation are vitiating factors.
c) Legal advice and disclosure are desirable, but what matters is that the parties are both fully aware of the implications
of the PNA and have the information material to his or her decision.
d) The parties should intend that the agreement should be effective (but it is not necessary to 'think in formal legal
terms').
e) The parties' emotional states and any pressures they were experiencing are relevant, but cannot be considered in
isolation from what would have happened had he or she not been under those pressures.
f) The circumstances of the parties at the time of the agreement are relevant. Those will include such matters as their
age and maturity, whether either or both had been married or been in long-term relationships before.
g) The court must consider whether there is overarching fairness in applying the provisions of a PNA. The three
strands of need, compensation and sharing identified in White v White and Miller v Miller are relevant to the question
of what is fair. However, the fact of the agreement itself is capable of altering what is fair and must be weighed in the
balance.
h) Finally, the court should bear in mind that an argument for giving weight to a nuptial agreement is that there should
be respect for individual autonomy.
Following three days of oral evidence and a close examination of years' worth of correspondence, the court rejected the
wife's factual case, and so went on to consider whether, on the numbers, the agreement was fair. On balance, the court held
that the wife's 'real needs' were met by the offer the husband now made: the provisions of the PNA and a lump sum
payment of £200,000, with each party bearing their own costs. The court also commented that its implementation would
be fair to the husband. The court made an order in those terms.
Summary by Marlene Cayoun barrister, 1 Garden Court Family Law Chambers
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London Borough of Tower Hamlets v M & Others [2015] EWHC 869 (Fam)
Two local authorities brought ex parte applications for protective measures to prevent children in their area travelling to
ISIS controlled areas, in particular Syria.
Local authority (1) made a model application for wardship. Local authority (2) (LB Tower Hamlets) was invited by the
court to consider issuing a warship summons. In both applications, orders were made for the retrieval of the children's
passports to prevent them leaving the UK. These were orders that were not to be made 'lightly'.
Concerns arose following the ex parte hearing about the conduct of LB Tower Hamlets' application. It was conveyed
verbally to the court that the police were aware and supportive of the application. Hayden J considered that LB Tower
Hamlets had consciously misrepresented the extent of police awareness. Following the hearing it transpired that the police
had been given little or no notice and there was a conflict within the police about the appropriateness of the measures
sought. On the court being informed of this, the passport order was suspended. An adjournment of the proceedings
resulted in the passports being lodged voluntarily.
The judge considered that the LA risk assessment was more searching, thorough and sceptical than that of the police. He
was particularly concerned that some crucial information (concerning a particular passport) had not been passed to the
LA.
Hayden J distilled a number of core principles applicable to such ex parte applications:
(1) Lawyers should draft orders sought before coming to court;
2) Thought should be given from the outset as to how quickly an on notice hearing is listed;
(3) The cases require senior and experienced lawyers;
(4) The interests of the child are paramount and wider public policy considerations do not eclipse that but provide the
wider canvas. The court must have full details of the wider context of the case;
(5) Verbal assurances that police (or any other service) are aware of /support the application are not sufficient. There
must be hard evidence, capable of scrutiny, before the court. This may be a sworn statement, the attendance of a police
officer or a secure telephone or video link;
(6) There will be public scrutiny of the process and accredited press representatives may attend court hearings (though
they may be asked to withdraw at sensitive stages);
(7) Advance attention should be given to any necessary reporting restrictions which should be drafted before coming
to court;
(8) When considering reporting restrictions attention should be paid to non-conventional media outlets such as social
media;
(9) A co-ordinated strategy, an ongoing dialogue and respect between different safeguarding agencies are crucial.
Summary by Ayeesha Bhutta, barrister, Field Court Chambers

Trust A v X and Others [2015] EWHC 922 (Fam)
D was 15 and had been diagnosed with ADHD, Asperger's Syndrome and Tourette's Syndrome from an early age. He had
presented with significantly challenging behaviour and his parents struggled to care for him for many years. He was
admitted to hospital in October 2013 and had remained there, with regular visits from his family and short supervised
home visits. At paragraph 17 of the judgment D's life in the hospital was described. In short, he was constantly under
supervision and control of the unit staff, whether inside or outside of the hospital. In August 2014 D was assessed as being
fit to be discharged from the hospital into a residential placement. Such placement had not, at the time of the hearing, been
identified.
The Supreme Court handed down the decision of Surrey County Council v P, Cheshire West [2014] AC 896 ("Cheshire West")
in March 2014. As a result of that decision the hospital Trust sought a declaration that the deprivation of D's liberty was
lawful and in his best interests. The questions for Keehan J were as follows:
(1) Did D's placement at hospital constitute a deprivation of liberty within the meaning of the test in Cheshire West?
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(2) If so, did the parents' consent to such come within a proper exercise of their parental responsibility, notwithstanding
that it was otherwise a deprivation of D's liberty?
(3) If not, should the court make a declaration that the deprivation of D's liberty was lawful and in his best interests?
Keehan J made very clear that he was confining his decision to that of D aged 15 and the hospital in question. He did not
give any wider guidance on the approach to a child of 16 or over under the Mental Capacity Act 2005, nor did he comment
on any future unidentified residential unit outside of the hospital.
The judge offered a helpful summary of the law on deprivation of liberty in the context of the living arrangements of
mentally incapacitated individuals (paragraphs 22 to 39), in particular Cheshire West. He further considered the law on
parental consent and, in the process, distinguished and clarified the obiter observations of Lord Justice Thorpe in RK v
BCC and others [2011] EWCA Civ 1305, in which it was said that a parent may not lawfully detain or authorise the
deprivation of liberty of a child (paragraphs 28 to 30).
All parties had accepted, by closing submissions, that the circumstances in which D was accommodated amounted to a
deprivation of liberty (albeit under differing views as to the correct test to be applied). Therefore question (1) was
answered in the positive. The judge did not, however, agree with the local authority's submission that the ratio of Cheshire
West did not apply to young people aged under 16, "what it means to be deprived of liberty is the same for everyone,
whether or not they have a physical or mental disability" (paragraph 43).
As to question (2), the hospital Trust argued that D's parents could not give consent to the deprivation of his liberty for a
variety of reasons (paragraph 49). The judge was clear that this issue was case specific. He took into account F's disabilities
as important and fundamental factors, his age was a similarly important factor. The decision to keep a 15 year old child
under constant supervision and control would ordinarily be an inappropriate exercise of parental responsibility, but in D's
case – given his disabilities, the fact that the parents were following medical advice and the parents' active involvement in
D's care at hospital – the judge considered it to be entirely proper (paragraph 57). Given this finding, it was not necessary
for the judge to consider question (3) above.
Summary by Thomas Dance, barrister, 1 King's Bench Walk

Dellal v Dellal and Others [2015] EWHC 907 (Fam)
This judgment concerned an application for strike out and/or summary judgment in relation to an Inheritance (Provision
for Family and Dependants) Act 1975 ('the Act') claim.
The claim was brought by the second wife of Jack Dellal, the 'legendary property dealer'. In a will dated 15 November 2006,
Mr Dellal effectively left his entire estate to his second wife. In 2012, the Sunday Times Rich List had stated he was worth
£445m. The disclosed assets of his estate on his death in October 2012 were only £15.4m. The applicant contended that Mr
Dellal had made dispositions to his children from previous relationships with the intention of defeating an application for
provision under the Act. She therefore made the claim against Mr Dellal's deemed 'net estate' under sections 2, 10 and 13
of the Act.
The defendants were applying for strike out and summary judgment on the basis that:
1. No relevant dispositions had been identified within the six year period provided for in the Act;
2. There was no plausible evidence of bad motive by Mr Dellal;
3. The applicant was already sufficiently provided for from her own £41.5m of assets; and
4. In relation to those defendants out of the jurisdiction, the leave to serve out of jurisdiction had been improperly
obtained, and that any order against them would be ineffective.

Alternative meanings of 'real prospects of success'
Mostyn J considered the meaning of 'real prospect of success' in relation to strike out under CPR r3.4(2)(a), following the
judgment of Lord Wilson in respect of strike out under FPR r4.4(1) in Wyatt v Vince [2015] UKSC 14. Mostyn J applied the
decision of Lord Wilson directly to the CPR provisions, ruling that 'real prospect of success' has a limited meaning under
the strike out rule, and is restricted to 'a claim which is legally unrecognisable'. He held that 'serious arguments about real
prospects of success' should be reserved for summary judgment applications (at [20]).

Strike out
In relation to strike out, the judge ruled at [57] that, ahead of disclosure, a claimant can plead a case in a 'laconic or protean'
way in anticipation of further evidence, and that this does not make a claim legally unrecognisable. Further, at an early
stage in proceedings, it is permissible to proceed with a claim on different factual bases, even if these are pleaded in
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different jurisdictions (there were parallel proceedings in Switzerland which the Seventh Defendant argued were pleaded
on an inconsistent basis) (at [64]).

Summary judgment
Despite limited evidence provided by the claimant, Mostyn J found that the case was not 'a merely speculative punt' (at
[66]). The judge further held that determinations on summary judgment should be made on an informed basis (at [68]).
The summary judgment application was therefore adjourned with liberty to restore, and specific disclosure was ordered
pursuant to CPR r31.12.
Further, although the applicant's significant personal wealth made it improbable that she would receive an award under
the Act, this was not sufficient to make her claim hopeless (at [73]).

International elements
In relation to the international elements, it was held that the question of a 'serious issue to be tried' in relation to leave to
serve out of jurisdiction must be interpreted consistently with the term in pre-action disclosure (at [80]). As to what level
of non-disclosure is sufficiently material to set aside leave, the judge reviewed the authorities and concluded that 'it all
depends' (at [81]). A general 'but for' test as to whether the order would have been made had appropriate disclosure been
provided is more appropriate than the almost penal approach taken in relation to ex parte freezing orders (at [84]).
On the facts, it was not clear enough at such an early stage that Hamlin issues would arise to allow for summary judgment
(at [74]).
Summary by Samuel Littlejohns, pupil, 1 Hare Court

J (A Child) (1996 Hague Convention) (Morocco) [2015] EWCA Civ 329
This was an appeal by the mother against an order for the return of the 8 year old child, S, to Morocco.
The parties were Moroccan nationals, who also possessed British nationality. Having lived in several countries, they
resumed life in Morocco in 2011. Following the breakdown of their marriage, the Moroccan courts granted custody to the
mother, and the father had significant contact with the child. When the mother moved to live with her parents the father
maintained extended direct contact with the child during the holidays. In 2013, the mother moved to England. Thereafter
in September 2013, as Wood J found, the mother wrongfully removed S to England. The father sought his return to
Morocco. Wood J ordered the child's return.
The issue for the Court of Appeal was whether Wood J had jurisdiction to make a return order under the 1996 Hague
Convention. The issue of jurisdiction had not attracted "as much critical attention" at first instance. Black LJ, delivering the
judgment of the Court, emphasises that in all cases having a connection with another country the issue of jurisdiction must
be considered from the very start: "domestic jurisdiction provisions are not enough. Does Brussels IIa apply? Does the 1996
Hague Convention apply? Is there any other international instrument which is relevant?"
In determining whether the English court had jurisdiction the Court of Appeal first considered whether Brussels IIa or the
1996 Hague Convention 1996 was the applicable instrument in the circumstances of this case, and the interplay between
the two. At paragraphs 33 to 41 of the judgment, Black LJ sets out the relevant provisions. A finding by Wood J that S was
habitually resident in Morocco immediately prior to the wrongful removal excluded the application of Brussels II Revised.
The Court turned to the provisions of the 1996 Convention. The relevant provisions are set out from paragraphs 43 to 51.
As S was habitually resident in Morocco at the time of his wrongful removal, the Moroccan courts retained jurisdiction to
determine matters pertaining to his welfare. The Court proceeded on the basis that S had not been habitually resident in
this jurisdiction at any point. Accordingly, the jurisdiction of the Moroccan courts was preserved and the English court
could only exercise jurisdiction under Article 11 of the 1996 Convention. It was necessary to consider whether Article 11
conferred jurisdiction on the English court to make a return order in the circumstances of this case.
After considering the relevant guidance, explanatory report and case law, Black LJ concluded that an order for the return
of the child could be construed as a measure of protection within the meaning of Article 11(1) of the 1996 Convention. To
satisfy Article 11, it was necessary to further consider on the facts of the individual case, whether the case was urgent and
what constituted protective measures in the circumstances.
Approximately six months had passed before the father took action in England and over a year had passed by the time of
Wood J's decision. The father showed, by his prior application to the Moroccan courts, that a speedy application to the
courts with jurisdiction under Article 5 was entirely possible and there has been no explanation as to why he did not apply
in Morocco for a return order rather than a change of residence. The harm to the child currently was the absence of direct
contact with the father. Black LJ therefore found that there was no urgency in this case such that the court did not have
jurisdiction to make the return order pursuant to Article 11.
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The inherent jurisdiction could not be invoked in this case as in so far as it concerns jurisdiction, the whole purpose of the
1996 Hague Convention, as with Brussels IIa, is to determine, as between Contracting States, the State whose authorities
have jurisdiction to take measures directed to the protection of the person or property of the child. That would be defeated
if, notwithstanding an absence of jurisdiction under the Convention, a Contracting State were to be able to assume
jurisdiction by virtue of a domestic rule.
However, this did not rule out the use of the inherent jurisdiction in all 1996 Convention cases; provided the English court
has substantive jurisdiction under the Convention, and assuming (as will usually be the case) that the inherent jurisdiction
is available according to domestic rules, then it can be utilised to make orders.
In cases where the English court has substantive jurisdiction, it may still be appropriate to make an order for the return of
the child. In certain cases the principles laid down in In re J (a Child) (Custody Rights: Jurisdiction) [2005] UKHL 40 [2006]
1 AC 80 will be relevant in the court's determination of this issue. However, in cases where the order is being made under
Article 11 of the 1996 Convention, the In Re J principles are not applicable. What measures of protection are necessary in
an urgent case will be a matter of fact.
It was not necessary to consider the original grounds of appeal in light of the court's determination that Wood J did not
have jurisdiction to make the return order under the 1996 Convention. Nothing that had been said had, in any event,
undermined Wood J's determination that no request to the Moroccan court for transfer of jurisdiction should be made as
the English Court was not better placed to determine the welfare of the child.
The mother's appeal was allowed, the original order set aside and substituted with an order dismissing the father's
application.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

U (Children) [2015] EWCA Civ 334
This was an appeal against a case management decision of HHJ Wilding refusing the father's application for an
adjournment of his substantive application to revisit findings made within care proceedings, and dismissing his
application for a re-hearing. A fact-finding hearing had been held to consider the following issues:
i) Whether the children had been physically abused their parents;
ii) Whether ZU had been sexually abused by her father;
iii) Whether the children had been present during and had witnessed domestic violence;
iv) Whether the parents had failed to protect the children from harm.
Following extensive oral evidence, the judge made findings of physical and emotional abuse and domestic violence.
Preferring the evidence of ZU and a community worker, the judge also found the allegations of sexual abuse of ZU proven.
At the time of the fact-finding hearing, the father had yet to be charged by the CPS. The father was later acquitted in the
criminal proceedings.
The father sought to re-open the findings of sexual abuse made in the care proceedings on the basis that ZU had admitted
under cross-examination during the criminal trial that she had made up the allegations after she met the community
worker and had started a relationship with him. The transcript of the judge's summing up to the jury was not available
when the father's application came to be heard by HHJ Wilding. The application was adjourned by consent as the local
authority did not accept the father's account of the summing up. At the adjourned hearing, the transcript of the summing
up was still unavailable. Having weighed up the need to ensure justice for the parents and the children and the need to
achieve finality and avoid delay for the children, HHJ Wilding refused the father's application for a further adjournment.
King LJ, delivering the judgment of the Court of Appeal, sets out the law governing appellate reviews of determinations
in care proceedings at paragraphs 29 to 32 of the judgment. The learned judge went on to say:
"The court must be astute, as was the judge in the present case, to factor in to the balancing exercise the effect an
interlocutory case management decision will, or may have, on the case as a whole."
Concerning the balancing exercise conducted by HHJ Wilding, King LJ noted the statutory requirement to conclude care
cases within 26 weeks of starting, and that the adjournment sought by the father would engender a further 5 months delay.
HHJ Wilding had recognised that the father could do no more than put forward assertions in support of his application in
the absence of the transcript of the summing up. This was a classic example of any decision made in the circumstances
being "imperfect".
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In reaching his conclusion, HHJ Wilding had properly summarised the father's allegations concerning ZU's admission;
had taken the father's case at its highest in conducting the balancing exercise; and had taken into account the prejudice to
the father of not having the transcript of the summing up.
The father's counsel's submissions that the whole case had turned on the findings of sexual abuse were rejected by the
Court of Appeal. There were other extensive findings that would not be undermined by a finding that ZU was a malicious
liar. There had been ample evidence for the judge to reach the other findings.
For the reasons given at paragraph 46 of the judgment, King LJ concludes that HHJ Wilding was entitled to determine that
the balance lay in favour of refusing the father's application for an adjournment. He had conducted the appropriate
balancing exercise and his conclusion could not be categorised as wrong.
In relation to the substantive application, having applied the test set out in Re ZZ (Children)(Care Proceedings: Review of
Findings) [2014] EWFC 9, HHJ Wilding had concluded that the father had no ground, let alone solid ground, for revisiting
the findings. The judge had pointed out that he had seen and heard the evidence of witnesses and he had been alert to the
father's case that ZU had ulterior motives. HHJ Wilding found that there was no suggestion that the other findings made
would not stand against the parents. Even if the father had passed the first limb of the Re ZZ test, there remained adequate
unchallenged evidence on which to found the orders made in respect of the children.
Agreeing with the analysis of HHJ Wilding, the Court of Appeal dismissed the father's appeal.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

S (A Child) [2015] EWCA Civ 325
The central issue in this appeal concerned whether a court had been justified in ruling out the child's paternal grandmother
as a prospective long-term carer for him prior to the full welfare hearing. The paternal grandmother had been a significant
figure in the life of T, the subject of the proceedings. She had been the subject of two positive assessments by the local
authority during the course of the proceedings. However, at the Issues Resolution Hearing, the Children's Guardian
expressed concern about the approach adopted by the local authority in assessing the grandmother. As a result, the court
directed a further assessment by an independent social worker. This assessment was negative and led the local authority
to change its own position to recommend a plan of adoption for T. This was also the view of the Children's Guardian.
A seven-day hearing took place in November 2014. At this hearing, the paternal grandmother sought a special
guardianship order so that T could remain in her care. She was not able to put herself forward as a carer for his younger
sibling, N. The outcome of this hearing was that the application for special guardianship was dismissed and the court
ruled that neither child could be brought up in their family of origin. The order from this hearing recorded the key issues
for the final hearing as being whether permanency should be achieved through adoption or long-term foster care, and any
contact arrangements. The outcome of this hearing was the subject of the grandmother's appeal.
The thrust of the appeal was that the judge had not ruled the grandmother out as a carer having conducted a Re B-S type
analysis. The issue of adoption had not been considered at the November hearing and so the judge could not have
weighed up the relative merits of the different types of placement nor had she conducted the holistic welfare analysis that
was required of her. She had not tested the local authority's case against the checklists in the Children Act 1989 and the
Adoption and Children Act 2002.
The local authority, opposing the appeal, accepted that the arguments at the core of the appellant's case were valid but
submitted that they had no relevance to the context in which the judge conducted the hearing. The object of the hearing
had been to test whether care by the grandmother was a 'realistic' option for T. In doing so, the judge was only doing what
she was permitted to do in accordance with R (A Child) [2014] EWCA Civ 1625 in which the Court of Appeal emphasised
that the process described in Re B-S did not apply to every conceivable option for the long-term care of a child but only to
those that were 'realistic'.
McFarlane LJ, giving the lead judgment of the Court of Appeal, concluded that "if the process undertaken by the judge in
November was intended to be a process of evaluating one realistic option against another then the judge's approach fell
entirely and profoundly short of what is required" (para. 47). The question was, therefore, "whether or not the judge was
in fact determining that the option of care by the paternal grandmother was not a "realistic option" and therefore one in
accordance with Re R that could be removed from the otherwise mandatory welfare and proportionality evaluation" (para.
48).
He concludes that it was 'not credible' that an experienced family judge would have failed to establish the structure within
which she was making the decision if what she was undertaking was intended to be a full welfare evaluation. She must,
therefore, have understood that she was establishing whether or not continued placement with the grandmother was a
'realistic' option for T. A central issue for the appeal was therefore what is, or can be, regarded as a realistic option and
what can be ruled out prior to a full welfare evaluation at a final hearing.
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On the evidence before the court, it was simply not possible for a court to rule that the paternal grandmother should fall
outside the pool of realistic options for care of T. The quality of the assessment between T and his grandmother was
strikingly described in the earlier positive assessments. Moreover, the status quo argument (that is, T remained placed
with his grandmother) was relevant. A further factor was that the local authority had themselves supported the placement
until a few months before the November hearing. Finally, the negative matters that had led to her being ruled out were
based on family dynamics and the risk of future harm. These were subtle matters that represented only part of the totality
of the care that the grandmother could offer.
The appeal was therefore allowed, on the basis that the judge could not reasonably have ruled out the grandmother as a
realistic option for T's care. What was required was a holistic analysis, bearing in mind the strictures of Re B-S and
considering this option against the other realistic option(s), being, in this case, a plan of adoption.
Summary by Sally Gore, barrister, Fenners Chambers

K (A Child) [2015] EWCA 352
M was a child of nearly 3. His father was Singaporean and employed in the UK. His mother was Mongolian and able to
live and study in the UK by virtue of her marriage to the father. They had been involved in litigation in both Singapore
and England about M for most of his life.
During a period when M was in Singapore, the mother was served with divorce and custody proceedings and orders
preventing M's removal. She returned to England and obtained orders under the inherent jurisdiction for M's return. The
issue of habitual residence and hence jurisdiction was determined by Russell J in March 2014; she found M to be habitually
resident in England and Wales and that the English court therefore had jurisdiction.
The father appealed against this and against Russell J's orders committing him to prison for failure to comply with orders
for the return of M.
The appeal was heard in July 2014 ([2014] EWCA Civ 905). McFarlane LJ had also been part of that tribunal. The father's
appeal in respect of the committal was granted but that in respect of habitual residence and jurisdiction was dismissed.
In its July 2014 judgment, the court was clear that it was not precluding further consideration of issues of general welfare
or issues of forum.
The mother then sought to take matters into her own hands and attempted to snatch M from Singapore, intending to flee
by sea; this resulted in her criminal conviction, imprisonment and deportation to Mongolia, from where she eventually
returned to the UK.
During her absence there was a hearing within the continuing wardship proceedings at which it was directed that: "All
issues in these proceedings are adjourned to 31 October 2014". There was no clarification of what those issues were.
As well as the wardship there were separate divorce proceedings. Each party had issued proceedings; the father in
Singapore and the mother, several months later, in England. The issue of jurisdiction in respect of the divorce remained
live and had been expressly adjourned (by an order separate from that made within the wardship) for consideration after
the determination of the wardship issues, if time permitted.
On 31 October the case came before Newton J who had had no previous involvement and was not provided with position
statements until the day and, even then, with no document that provided any clarity as to the issues to be determined.
Both forum conveniens and welfare were flagged up to be dealt with but, unfortunately, in a manner that was confusing and
elided the two issues. It was, however, made plain during the course of the hearing that the issues of habitual residence
and jurisdiction had already been determined and were no longer live.
Notwithstanding that the agenda for the judge may have been unclear, he nevertheless had responsibility to case manage
the hearing so that he understood the issues to be determined and the applicable law. If not familiar with the law, the judge
should have sought assistance from counsel.
The legal structure for international private law issues was plain. The court should:
- First (having regard to any relevant international provisions and having regard to the habitual residence of the child)
determine whether or not the court had jurisdiction.
- The court might then, if requested, consider the question of what might be the most convenient forum
(notwithstanding that the English court has jurisdiction)
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- The burden of proving that the convenient forum was elsewhere lay with the party seeking to stay the English
proceedings
- The welfare of the child was relevant in determining the forum but the paramountcy principle in S1 CA 1989 did not
apply.
In this case, regrettably, this correct approach was not followed and the judgment demonstrated an astonishing lack of
grasp of the core concepts in relation to jurisdiction and forum and seemingly made definitive determinations as to both
forum and welfare and in respect of the return of M and the father's passport.
The father appealed all the orders made on the basis that the judge had failed to engage properly with the issue of forum
conveniens. Those representing the mother, after initial resistance, accepted that this was, indeed, the case and that the
appeal should be allowed with the matters being remitted for rehearing by a different tribunal.
The outcome having been conceded, McFarlane LJ went on to explain the reasons for his somewhat trenchant criticism of
the approach taken by Newton J.
His judgment contained only a brief passage on the law that was no more than a quote from the case of A v A, an authority
which, as it related to habitual residence, was not relevant. He had not set out any of the legal principles relevant to forum
conveniens.
The judge had misunderstood both the position that the proceedings had reached and the law relevant to habitual
residence and jurisdiction. He had no standing to reconsider or reopen either issue. He had also erred in considering that
aspects of welfare or forum could be 'incorporated' in consideration of habitual residence and in having apparently
understood that he was being asked to reconsider the issue bearing these factors in mind. He was wrong in his view that
"issues of welfare and convenient court are intertwined with habitual residence".
He had also imported issues from the divorce and financial proceedings which could have no relevance to either forum or
M's welfare.
Moreover, he incorrectly set out that the court had already made a declaration in respect of forum. It had not - it had
determined jurisdiction.
The judgment totally failed to engage with the issue of forum conveniens in a way that was legally correct or procedurally
appropriate.
McFarlane LJ did express some sympathy for the judge, who had not been given effective assistance by counsel and had
delivered an extempore judgment. Even so, where there was no pressing urgency, judges should take time to consider
their judgments and, if necessary, research the law.
None of the determinations made by the judge on 31 October could stand. There would be a rehearing. If the father wanted
to litigate the issue of forum, he needed to apply to the English court for a stay and argue his case in accordance with the
law.
Having dealt with the main appeal, McFarlane LJ then went on to consider a "narrow point" that was the subject of a
second appeal brought by the husband within the divorce proceedings. Having been told that the Form E financial
information form had not been filed as directed, without hearing any argument on the point, Newton J had ordered that
it should be, notwithstanding that the deadline he provided for was on a date before a hearing already listed to consider
whether or not the English court had jurisdiction in respect of the divorce proceedings themselves. Not only was the
question of jurisdiction at issue, but the matter had not been properly litigated. In the absence of proper process and
reasoned determination, the order could not stand. Accordingly, the appeal on that matter was also allowed.
Summary by Katy Rensten barrister, Coram Chambers

CS v ACS and Another [2015] EWHC 1005 (Fam)
In October 2013, the wife applied to set aside a financial remedies consent order made in January 2009 on the basis of
alleged material non-disclosure. The husband argued that the wife could not make an application for set-aside and that
the only avenue open to her was to appeal, for which she needed permission.
The husband relied on para 14.1 of PD30A of FPR 2010 which had inserted the following provision into the rules:
"The rules in Part 30 and the provisions of this Practice Direction apply to appeals relating to orders made by consent
in addition to orders which are not made by consent. An appeal is the only way in which a consent order can be challenged"
(emphasis added).
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The wife argued that PD30A, which had been inserted by the former President of the Family Division under the powers
conferred to him by Schedule 2 to the Constitutional Reform Act 2005 and approved by the Parliamentary Under Secretary
of State, was ultra vires.
The matter was transferred to the President of the Family Division as the question of the appropriate route to be taken in
the light of this insertion had not been directly considered by the courts since the new rules came into effect.
After surveying the authorities, including his own decision of L v L [2006] EWHC 956 (Fam), [2008] 1 FLR 26, the President
ultimately concluded that Para 14.1 was ultra vires and therefore should be treated as a nullity.
The primary reason for his conclusion was that procedural rules could not fetter the right of an applicant to seek a
long-standing remedy (in this case, set aside). The right to have a decision set aside is conferred by section 31F(6) of the
Matrimonial and Family Proceedings Act 1984 which provides that:
"The family court has power to vary, suspend, rescind or revive any order made by it, including –
(a) power to rescind an order and re-list the application on which it was made,
(b) power to replace an order which for any reason appears to be invalid by another which the court has power to
make, and
(c) power to vary an order with effect from when it was originally made."
And, by rule 4.1(6) of the Family Procedure Rules 2010, which is in identical terms to rule 3.1(7) of the Civil Procedure
Rules 1998 and provides that:
"A power of the court under these rules to make an order includes a power to vary or revoke the order."
Secondly, he reached his conclusion on the basis of established authority that where there is a conflict between, on the one
hand, the statute and the rule and, on the other hand, the practice direction, the latter must yield to the former (see Binks
v Securicor Omega Express Ltd [2003] EWCA Civ 993, para 8, and Brennan v ECO Composting Ltd [2006] EWHC 3153 (QB),
[2007] 1 WLR 773).
In conclusion therefore, it remains open to a litigant in the family court seeking to challenge a final order made by consent
to apply to the level of court which made the consent order, for set aside, including in (but not limited to) cases in which
material non-disclosure is alleged.
Summary by Lily Mottahedan, barrister, 1 Hare Court

MA v SK [2015] EWHC 887 (Fam)
The parties divorced in 1999 after a marriage (at the Central London Mosque under Sharia law) lasting 20 years. They
remarried in 2002 and separated in 2013.
The court was concerned with four claims, three by the applicant wife ("W") against the respondent husband ("H") and one
by a company ("S"), which H had helped to establish and in which he held shares, against W. W claimed:
1. A declaration under the Married Women's Property Act 1882 ("MWPA") as to the ownership of a property in north
west London ("the property");
2. Orders under Part IV of the Family Law Act 1996 in relation to the property; and
3. Financial remedies under Part III of the Matrimonial and Family Proceedings Act 1984 after an overseas divorce.
S made a claim for possession of the property against W.
H was a 90 year old Saudi Arabian citizen and national, who was found to be extremely wealthy and working in property
development. W, aged 63, was born in the Lebanon and is a national of both the Lebanon and Saudi Arabia. She lived at
the property on an investor's visa. The judge was of the view that W could obtain permanent residency in 5 years. There
were also properties in Paris and Cannes.
Mr Justice Moor found:
(a) W had established a domicile of choice in this jurisdiction as required for the Part III claim;
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(b) The parties made an agreement in around 2000 to 2001 under which H gave W assurances that she would be looked
after properly;
(c) The various transfers of property had been performed for tax purposes rather than to benefit W;
(d) H is the beneficial owner of the property and S merely acted as his nominee. The property is a matrimonial home,
albeit not the main matrimonial home;
(e) W is the legal owner of the properties in Paris and Cannes and is thus entitled to the proceeds of a sale of the Cannes
property as she was of the Paris flat;
(f) He did not accept the evidence of H and his financial director and found H's net wealth to be in the region of £287.5
million;
(g) W had not removed significant sums from the K Group; and
(h) W's needs were valued at £10 million.
Accordingly, the judge ordered: a transfer of the property to her utilising the Prest mechanism and a transfer of the
shareholding in S; a transfer of H's beneficial interest in the Cannes property to W; a clean break in life and death. He made
no order on the MWPA and Part IV proceedings and dismissed S's claim for possession.
Mr Justice Moor said that his order had taken into account the costs of the proceedings, but he would hear argument about
the costs of Barclays Bank (who had been directed to produce documentation on their involvement with the property). The
judge stated his provisional view that H should be ordered to pay those costs.
Summary by Sara Hunton, barrister, Field Court Chambers

ABC v PM and Another [2015] EWFC 32
The parties were married in 'Y country' in 1983 and had two children, now both adults. The husband had worked
successfully as a banker and the parties moved to the UK in 2004. They separated in October 2010. The wife remained in
the former matrimonial home ('FMH') in London, valued at £850,000. In June 2011 she applied for financial remedies in
Form A, including an application for a transfer of the FMH into her name. During the course of the financial remedy
proceedings she made a number of allegations of non-disclosure of assets by the husband.
The final hearing of the wife's applications commenced on 29th April 2013. On 30th April 2013 the husband executed a
charge in favour of his solicitors for unpaid costs, secured against his interest in the FMH.
It was accepted that the Husband's solicitors knew, at the time of the execution of the charge:(a) The only asset in the jurisdiction was the Z property;
(b) The Wife had caused a notice of Matrimonial Homes Act rights to be registered against the title;
(c) The Husband had failed to deliver up documents pursuant to a court order that he do so;
(d) The Wife had sought a property transfer in her petition;
(e) The Wife had issued a Form A (seeking a property transfer);
(f) The Wife had applied for a restriction in 2011 which had been registered;
(g) The Wife had obtained a number of interlocutory orders against the Husband;
(h) The Wife's opening presentation of the case made plain the nature of the allegations made against the Husband;
and
(i) The Wife's opening presentation of the case made it plain that she sought an outright transfer of Z property.
On 23rd May 2013 the Wife applied to set aside the charge pursuant to section 37 of the Matrimonial Causes Act 1973.
District Judge Robinson gave judgment in the financial remedy proceedings in October 2013. He made a number of
findings that the husband had undisclosed assets and ordered the transfer of the former matrimonial home to the wife,
along with some other assets.
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The District Judge then subsequently heard the wife's section 37 application and gave judgment on 17th June 2014, in which
he set aside the charge and further ordered the husband's solicitors to pay the wife's costs of the application. He found the
husband's intention in executing the charge had been to defeat the wife's claim and he held that the disposition was
reviewable as per the test in section 37(4) because, although the husband's solicitors had provided consideration and acted
in good faith, they had had constructive notice of the husband's intention to defeat the wife's claim.
The husband's solicitors sought permission to appeal on the single ground that the District Judge had been wrong to find
that they were fixed with constructive notice of the husband's intention to defeat the wife's claims.
Moor J allowed permission to appeal on the basis that the appeal raised an important point of law.
He considered the key authorities on the question of constructive notice, including Hunt v Luck [1901] 1 Ch 45 and Kemmis
v Kemmis [1988] 2 FLR 223. In the latter, Purchas LJ said at p232:
"The basic concepts are "knowing something" which ought to have stimulated enquiry or "wilfully abstaining from
inquiry to avoid notice". Both import that the enquiry, if made, would necessarily have revealed the knowledge,
constructive notice of which is to be imported. As will be seen subsequently in this judgment it is important to
distinguish this position from the position where the evidence establishes a state of affairs from which the court could
infer actual knowledge, which would not necessarily be acquired by the further inquiries indicated."
In the recent decision of Sir Peter Singer in the case of J v J-M the Court had been concerned with a charge executed over
the husband's Bentley in favour of his solicitors. The solicitors were in that case found not to have had constructive notice
of their client's intentions to defeat the wife's claim. J v J-M was, however, distinguished from this case as in J v J-M there
was no claim against the Bentley at the time of the charge and no restriction against it.
Moor J concluded that he could not fault the District Judge's conclusion that the husband's solicitors knew something that
ought to have stimulated further enquiry and therefore had constructive notice. This was because they knew that:
(a) There were serious allegations of non-disclosure against the husband;
(b) The firm had previously been paid from funds in Y country;
(c) The only asset in this jurisdiction was the one that the firm proposed to secure a charge over;
(d) The Wife was seeking an outright transfer of that property;
(e) The final hearing had already commenced; and
(f) The Wife had registered a restriction against the title to the property.
The existence of the restriction, which provided that no disposition of the registered estate was to be registered without a
certificate that written notice had been given to the wife of the disposition. Had the husband's solicitors provided such
notice the wife would have made her case to them as to the intention to defeat her claim, which would have put them on
actual notice.
He noted, however, that he did not expect the decision in this case to create "the spectre of a court setting aside
retrospectively monetary payments made to solicitors firms for the firm's costs" [48], not least because there would not be
a restriction registered against such cash. He stated:
"I cannot conceive of a situation in which the payment of cash itself would ever give rise to constructive notice
sufficient to engage the Kemmis doctrine and require further enquiries. The solicitor receiving a monetary payment is
not therefore obliged to inform the other side in advance. It is entirely incumbent on the other party to apply for an
injunction to restrain such payments being made if he or she considers the application has merit. It is not open to that
party to raise the matter retrospectively." [48]
Moor J therefore dismissed the appeal.
Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers
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R (AM) v London Borough of Havering and Another [2015] EWHC 1004 (Admin)
This was an application for judicial review by AM of decisions taken by the London Borough of Havering (LBH) and the
London Borough of Tower Hamlets (LBTH).
The detailed background to this case is set out at paragraphs 5 to 22. In brief, until 2011 AM and his family lived in
Birmingham in a housing association flat. By 2012, the whole family had moved to London. In May 2012, AM gave up the
tenancy in Birmingham. In October 2012, AM made his first application for housing to LBTH. The family was provided
with temporary accommodation. They were later assessed as intentionally homeless and in priority need. A referral was
also made to the CSC for an assessment of the child's needs. The CSC responded that the referral did not meet the threshold
for a CIN assessment.
In February 2014, LBTH allocated temporary accommodation to the family in Romford, falling within LBH. By 3 July 2014,
in a stand-off between the local authorities both confirmed to AM's solicitors that they were not accepting responsibility
for AM and his family. LBTH stated that it was closing the case and LBH said that it was taking no further action.
AM claimed that LBH had failed to assess the needs of AM's two children for accommodation pursuant to S17 of the CA
1989, and had failed to provide suitable interim accommodation pending that assessment. Against LBTH, AM claimed
that: (i) it had failed to make an effective, lawful and timely 'internal' referral to its children's services and/or an 'out of
area' referral to LBH under the Housing Act 1996, and, (ii) it had failed to respond timeously to its own referral and/or
secure available accommodation through LBH pending that assessment. LBTH filed no evidence in this case and described
AM's claim as "specious".
The issues for determination in this application appear at paragraph 2 of the judgment.
At paragraph 4 of the judgment, Cobb J highlights a number of points arising from this case as follows:
(i) It would be helpful if the London Child Procedures guidance could be reviewed and/or statutory guidance (with
draft policy protocols) prepared and made available to local housing and social services to promote greater clarity in
practice. Although each case turns on its own facts, in light of the shortage in housing stock in some regions, it is
increasingly difficult for local housing authorities to perform their duty to the homeless by providing accommodation
in their own area;
(ii) …Persistent and endemic failures on the part of neighbouring local authorities to co-operate with each other in
resolving such issues in individual cases have regrettably resulted in vulnerable families (including potentially AM's
family) being without support or services. It appears that some local authorities remain impervious to previous
judgments of the courts and cogent guidance offered by the Codes of Practice in this regard;
(iii) The local authorities involved here seemed unwilling to contemplate that statutory duties, and powers, in relation
to a vulnerable family can be owed by two or more authorities simultaneously. Where this situation arises, there is a
particular need for meaningful and effective co-operation between the authorities; it is unacceptable for the authorities
simply to stonewall each other while attempting to offload their obligations;
iv) Local authorities (particularly neighbouring London or other metropolitan councils where the movement of
families by even short distances may lead to them being in different local authority areas) should proactively devise
plans and contingencies to deal with the situation such as has arisen here, including provision for sharing the cost of
funding, pending the resolution of such disputes as they arise.
Cobb J summarises the law and considers its application in this case from paragraphs 23 to 35 of his judgment.
Cobb J determined that when a local authority has started a child in need assessment, it is under a public law obligation
to act reasonably in deciding whether to complete it in discharging that duty; where the duty on the authority changes (by
virtue for instance of a change of the law, or a change of specific circumstance - i.e. the family moves from one local
authority area to another), the authority remains under a duty to act reasonably and rationally in discharging or
relinquishing its duties.
The findings of Cobb J are set out from paragraph 41 to 49 of the judgment. On the facts of this case, in the period of up to
early 2014, the responsibilities under both the housing legislation and the Children Act 1989 fell on LBTH. For a brief
period in early 2014, the duty had passed to LBH. On 2 May 2014, the children were within the area of LBH and therefore
the duty to assess the family as a family 'with children in need' fell on LBH. On the unusual facts of this case, a duty
remained with LBTH after 1 July 2014 to assess the children as children in need.
LBH's argument that the duty under the CA 1989 remained solely with LBTH was rejected. LBH was not entitled to reject
its responsibility by claiming that the children remained ordinarily resident in LBTH. This confused the responsibilities
that arise under CA 1989 with, for example, the National Assistance Act 1948.
Observing that the threshold under S17 is a relatively low one, Cobb J found LBH's conclusion that the children did not
cross the said threshold unsustainable.
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Cobb J determined as follows:
i) The duty of assessing the needs of homeless children falls primarily on the …children's services authority… for
the area in which the children are physically present (even if living there only temporarily) at the material time under
section 17 of the CA 1989. In this case, this was LB Havering;
ii) The duty to provide interim accommodation for the children pending the outcome of that assessment is primarily
a housing duty and will fall on the local authority (housing department) for the area in which the children are living
when the duty arises... The exercise of the local authority's functions … requires the housing authority to discharge its
functions "having regard to the need to safeguard and promote the welfare of children";
iii) The housing duty will often fall on the same local authority which is assessing (by its children's services) the needs
of the child(ren) under section 17 …; where the family has moved between authorities (as here) during a time when
housing authority functions are being exercised, this is not necessarily so. Indeed, on these facts, the housing duty fell
on LBTH;
iv) A local authority in whose area there is or appears to be a 'child in need' (i.e. on these facts, LB Havering) has a
power …but no duty … to provide accommodation for the child and his/her family …;
v) Where a housing authority has caused (under section 213A(3) HA 1996) its own children's services authority to
commence the process of assessment of a family where it appears that a child in their area is in need…, in the absence
of good reason this assessment, once it has been commenced, should be completed by that authority; in this case LBTH
commenced an assessment and should have completed it in liaison with, or as agent for, LB Havering;
vi) There is a clear duty upon an originating local (housing) authority…to give notice of an out-of-area placement to
the receiving housing authority; this should be done "as quickly as possible" …and in any event within 14 days…,
giving relevant information about the family, so that the receiving authority can swiftly assess (and, where relevant,
assume responsibility for) the child and/or family. There is a separate duty on the children's services authority of the
receiving authority to formulate a timely response … to any referral in relation to a child who appears to be in need ….
In this case, LBTH failed to make an effective or timely referral to LB Havering; LB Havering failed to formulate a
timely response, and unreasonably concluded that these children did not appear to be 'in need'.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

Bromfield v Bromfield [2015] UKPC 19
The husband (79) and the wife (72) were married in 1977 and separated in 1992, divorcing in 1998. The husband
subsequently remarried.
In 2000 an order was made that H pay W periodical payments at the rate of $50,000pcm. In 2006 W applied to vary the
periodical payments upwards to $235,000pcm. H cross-applied to vary downwards.
At first instance, Brooks J ordered that H pay a lump sum of $3m and transfer his interest in the FMH in full and final
settlement of W's claims for maintenance. This decision was upheld in the Jamaican Court of Appeal.
W appealed to the Privy Council.
Held: the Court of Appeal of Jamaica was wrong to state that a husband who had remarried and assumed further
responsibilities, including for children, ought not to be expected to continue to maintain his first wife indefinitely. The
correct approach was set out in the in the Jamaican Maintenance Act s.14(4)(g) which reflected the principle in English law
that neither the first nor the second wife's claims should be given priority (Vaughan v Vaughan [2010] EWCA Civ 349).
Before both Brooks J and the Jamaican Court of Appeal there was too much concentration on the issues raised under the
Married Women's Property Act (Jamaica). Both local courts had been invited, on inadequate documentary evidence, to
determine whether W had a beneficial interest in properties purchased some 20 years previously. Not enough attention
had been focussed on those issues raised under the Matrimonial Causes Act (Jamaica). S.14(4) of the Maintenance Act sets
out the factors which the court should consider in determining the amount and duration of support.
The orders for capital provision for the wife in full and final settlement of her claims were flawed and should be set aside.
The Board ordered that the issues raised under the Matrimonial Causes Act should be re-heard.
Summary by Thomas Harvey, barrister, 1 Hare Court
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Re E-R (A Child) [2015] EWCA Civ 405
The Court of Appeal heard this appeal against a child arrangements order providing for the child, T, to live with her father
following her mother's death. The appellants were the mother who was terminally ill, and her friends who had been caring
for her and T. The mother died a week before the appeal was heard.
The mother and father separated when T was 18 months old. About 6 months later the mother was diagnosed with
terminal breast cancer. The parents reconciled briefly in light of the mother's diagnosis. Their separation was acrimonious,
leading to a restraining order being made against the father. The father was subsequently fined for breach of the
restraining order. Thereafter, the parties' relationship ended and the father moved away. There was a hiatus in contact
between T and her father for approximately two years.
At first instance, HHJ Vincent heard cross-applications by the mother's friends and the father for the child to live with them
respectively. The mother's friends also sought a Special Guardianship Order. At the time of the application, the mother's
female friend was T's primary carer, and contact between the father and T had yet to be re-introduced. Prior to her death
the mother had named her friends as testamentary guardians.
Mr Brannan, the social worker who prepared the special guardianship report, had recommended against the making of a
SGO as a result of animosity from the father to the mother's friends. In his section 7 report he recommended that T be
placed in the care of her father for fear that otherwise T might lose both parents. The report was criticised by King LJ,
delivering the judgment of the court, as one dimensional and superficial, lacking in analysis in several respects. By the time
of the final hearing, Mr Brannan had retired and was on holiday, and therefore not available for cross-examination. The
District Judge refused to re-fix the matter for Mr Brannan to attend.
HHJ Vincent heard the evidence of the parties, and noted that T's primary carer did not harbour resentment against the
father and was impressed by her and her response to the father. Having heard his evidence, the judge had reservations
about the father. It was apparent that the judge was placing reliance on the father's partner.
Whilst the judge had worked through the welfare checklist in his judgment there was no separate or additional analysis
as to how T could or should cope with the change brought about now by the death of her mother, but also with the
additional disruption brought about by a nearly simultaneous change of primary carer and removal to a new family in a
different part of the country. There was nothing to assist the judge in relation to this complex issue within either of the
reports and Mr Brannan was not at court to deal with it in oral evidence.
Crucially, the judge had approached his task on the basis that there is a broad natural parent presumption in existence
under our law and, all other things being equal, a young child will be best off in the primary care of a parent. The House
of Lords' decision in Re G [2006] UKHL 43 and the Supreme Court's decision in Re B (a child) [2009] UKSC 5 had not been
brought to the attention of the judge. As a result, the judge wrongly conducted his analysis of T's best interests on the basis
that there is a presumption in law in favour of a natural parent, and on that basis alone the appeal had to be allowed.
Lady Justice King went on to analyse the appellants' submissions that had the judge applied the welfare checklist without
elevating the father's status as a biological parent, the status quo would have been allowed to prevail. Her Ladyship states
that in the same way that being a natural parent does not create a presumption in favour of that person in proceedings,
neither does the length of time that a child has been living with a person.
The mother's friends' appointment as testamentary guardians was of no consequence while the father survived.
Further, King LJ noted that the appointment of a guardian pursuant to r16.4 was not considered at first instance in this case
and the court was deprived of assistance in circumstances where the special guardianship report had been cursory in its
analysis. In addition, there was a lack of information in relation to the father's household. The matter was therefore
remitted for hearing.
The Court of Appeal deplored the lack of public funding for the father in this complex private law case; the father being
in person in circumstances where the relevant law had not been brought to the judge's attention by the mother's
representatives.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk
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Re H-B [2015] EWCA Civ 389
This appeal was against an order allowing only indirect contact between the father (F) and his two daughters aged 16 and
14; and a s 91(14) CA 1989 prohibition for two years.
The appeal was opposed by the Mother (M) and the daughters, who were separately represented.
Difficulties arose with contact after an incident at F's home during staying contact, when his new wife was rough towards
one of the daughters, pushing her onto a sofa and causing some bruising. Subsequently the parents became more and
more hostile towards each other. This culminated in the children making numerous allegations against F, including
allegations that he had behaved in a sexually inappropriate manner towards them and hit them.
At a subsequent finding of fact hearing, F was found to have been insensitive and unwise in his approach towards contact,
and M was found to have exaggerated and been untruthful about many allegations. The allegations about F hitting the
girls and being sexually inappropriate were not made out. However, the girls by this time were hostile towards F, and in
need of therapy. At that time (2011) it was decided that direct contact could not be restarted until the girls had progressed
in therapy and there had been an opportunity for the findings to be explained to them.
In the event, the therapy was delayed, and then failed after four sessions. The findings were never explained to the girls.
When the matter returned to court in 2014, the girls were hostile to contact and direct contact was not recommended by
CAFCASS.
F's appeal was that there had been inaction, prevarication and abdication of responsibility by the family justice system.
The appeal was dismissed. This was not a case where the family had been failed by the family justice system. The
responsibility for the deeply saddening and worrying situation the girls now found themselves in, which undoubtedly had
done them harm, was due to the conduct of the parents and no one else. The President of the Family Division went on to
stress the duties and responsibilities of parents.
Summary by Martina van der Leij, barrister, Field Court Chambers

K v K [2015] EWHC 1064 (Fam)
The parties had been married and were the parents of M, age 18, and J, age 16. There had been a long history of litigation
between them, mostly driven by the father's refusal to accept the status quo and his persistent accusations that the mother
had been dishonest or breached orders, none of which appeared to have substance. The President considered the history
of the case, found neither relevance nor merit in those contentions, and made orders designed to limit the father's ability
to re-litigate repeatedly.
Financial remedies proceedings had concluded with the making of a consent order on 25 February 2010. The first set of
proceedings in relation to the children were concluded on 22 March 2013 with an order dismissing the father's various
applications on the basis that they were "totally without merit", the making of an order under section 91(14) of the Children
Act 1989, and non-molestation and other injunctions against the father. The father was refused permission to appeal on
15 October 2013. A second set of children proceedings concluded on 22 March 2015. A third set concluded on 22 July 2014.
Within those the father is said to have filed a statement "expressing himself in language which was extremely crude, vulgar
and defamatory, [and] made the most outrageous and fatuous allegations about both Hogg J and Baker J". The father made
new applications on 1 July 2014, which were dismissed, and again on 6 January 2015, which eventually came before the
President. The father now seemingly argued that 'evidence' relating to the mother's alleged adultery and her involvement
in separate civil litigation demonstrated that the father had been blackmailed, that the mother was in breach of earlier
orders, and or that she had committed perjury.
The President said this at para 37:
"This further attempt by the father to re-litigate, yet again, matters which have already been concluded against him,
demonstrates not merely the continuing need for the section 91(14) order but also the need for a corresponding order
to prevent him making further applications without permission in relation to the financial matters dealt with in the
order made by District Judge Gordon-Saker. In relation to that I propose therefore to make a Grepe v Loam order: see
Grepe v Loam (1887) 37 ChD 168, Ebert v Venvil and Another [2000] Ch 484 and Bhamjee v Forsdick and others (Practice Note)
[2003] EWCA Civ 1113, [2004] 1 WLR 88. The Grepe v Loam order should provide, and the section 91(14) order should
be amended to provide, that all future applications, including any applications by the father for permission to apply,
are reserved to the President of the Family Division unless released by the President to a judge of the Division."
The decision is a useful demonstration of the court's powers in such situations, and contains helpful comments about the
irrelevance of adultery at paras 25 to 29.
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Summary by Marlene Cayoun, barrister, 1 Garden Court Family Law Chambers

Re W (Children) [2015] EWCA Civ 403
In the matter of W (Children) [2015] EWCA Civ 403
The court, following fact finding and at a subsequent disposal hearing on 31.01.13 decided that the three eldest children of
the parents should remain in long term foster care and the two youngest children (B and M) were made subject to
placement orders. On 17.02.14 applications by the father and mother for revocation of the care and placement orders in
relation to B and M were dismissed.
The parents' fifth child Je was born in September 2013. Care proceedings were initiated and a paternal aunt put herself
forward as carer. Assessments were undertaken of her by the social worker. The President of the Family Division
highlighted the failure to comply with PD27A by the local authority by failing to sign and date the social worker's
assessments, and his comments in Re L (A Child) [2015] EWFC 15. At what was listed to be a final hearing on 01.09.14.
Judge Cleary criticised the poor quality of the social work assessment of the paternal aunt and ordered an independent
social work assessment. He also made a North Yorkshire direction, ruling both parents out to care for Je. The President of
the Family Division confirmed that the judge was entitled to proceed in this way, the parents in any event, did not seek to
challenge this decision. The independent social worker did not support Je being cared for by the paternal aunt. At a
subsequent hearing, the paternal aunt was joined as an intervenor and the matter listed for final hearing to commence on
18.05.15.
On 16.05.14 the prospective adopters for B and M (separate adoptive placements) filed applications for adoption orders.
Directions for B's adoption application was listed on 21.08.14, M's on 09.09.14. Both parents attended the hearing on
21.08.14 stating that they wished to oppose the adoption orders for both B and M. The paternal aunt provided a letter to
the effect that she was putting herself forward to care for them both. Directions were given in relation to B and a hearing
referred to as "the birth parent adoption hearing" was listed to be heard on 29.09.14. The directions hearing for an adoption
order in relation to M on 09.09.14 listed a "birth parent adoption hearing" on 29.09.14.
On 29.09.14 Judge Watson heard the two applications for adoption orders and the father's application for contact and made
the following orders:
- The father's application for contact is dismissed.
- An adoption order in respect of B to the Applicants to be made 7 days from today's date.
- An adoption order in respect of M to be made upon notification of the procedure set out in the preamble, namely
following written confirmation that M had undertaken a procedure for circumcision.
The father applied to appeal Judge Watson's order. McFarlane LJ stayed the making of the adoption orders and Ryder LJ
granted the father permission to appeal on most of his grounds to appeal (see In the matter of W (Children) [2015] EWCA
Civ 68). The local authority filed a Respondent's Notice seeking to appeal Judge Watson's orders on overlapping but more
narrow grounds than those relied upon by the father.
The President of the Family Division made the following decisions:
i) The orders dated 21.08.14 and 09.09.14 referring to "birth parent adoption hearing" was not rule 14.15 compliant. Any
order must be clear and precise as to what applications are to be listed for a hearing and the use of descriptions such
as "birth parent adoption hearing" are to be avoided unless their meaning is spelt out.
ii) Although Judge Watson was unwise to have structured her judgment by addressing the father's application for
contact before the parents' application for leave to oppose the adoption orders, the court was not persuaded that this
was an indication that the Judge was closed to the idea of giving leave to oppose the adoption orders.
iii) Judge Watson had misstated the relevant test under s.47(7) Adoption and Children Act 2002 and therefore
misdirected herself in law. Judge Watson's use of the phrases "solid and significant changes", "significant change", and
"a sea change" are higher tests than that contained within the 2002 Act and the word "significant" is inconsistent with
the decision of In re P (A Child) (Adoption Proceedings) [2007] EWCA Civ 616, as endorsed in In re B-S (Children)
(Adoption Order: Leave to Oppose) [2013] EWCA Civ 1146, [2014] 1 WLR 563.
iv) Judge Watson, whilst identifying that the paternal aunt's offer to care for B and M was a significant matter, made
no further reference to the aunt. Judge Watson was required to consider whether this was a change in circumstances
which she failed to do. This ground alone required the appeal against the adoptions orders to succeed.
v) Judge Watson was entitled to rely on Judge Cleary's findings in relation to the elder children and on the fact that the
parents had been ruled out as carers for Je (see In re B (Minors) (Care Proceedings: Issue Estoppel) [1997] Fam 117 and In
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re Z (Children) (Care Proceedings: Review of Findings) [2014] EWFC 9, [2015] 1 WLR 95), although a judge can revisit
earlier findings and depart from them if there is good reason to do so.
vi) No adoption order can be made expressed to be subject to satisfaction of a condition precedent and accordingly
Judge Watson's order making an adoption order upon written confirmation that M has been circumcised was
irretrievably flawed.
vii) When making an adoption order in relation to B in 7 days time, it was not clear as to what Judge Watson had in
mind. This was not Re W (a child) (adoption order: leave to oppose) [2013] ECA Civ 1177, [2014] 1 WLR 1993 paras 30-31
compliant, namely that there should be delay after leave to oppose is refused for the time to appeal to have expired
before the making of an adoption order. Furthermore by making the order that Judge Watson did, it is wholly unclear
as to whether an adoption order has been made and if so when. Whenever an order is made in relation to status, it must
be clear as to what it is doing and when it is so doing.
The parents' applications to oppose the making of the adoption orders, the father's application for contact and the
applications by the prospective adopters for adoptions orders were remitted to the family court, to be heard by Judge
Cleary. A directions hearing was listed before the Judge to consider whether the parents should be granted permission to
oppose the adoption orders, the father's application for contact, the issue of M's circumcision and whether there should be
consolidation with Je proceedings.
Summary by Laura McMullan, barrister, Coram Chambers
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