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Ÿ Almost one fifth of children were placed in children's
homes judged adequate or worse at the time of
placement – 146 local authorities (97%) placed children in
adequate or worse children's homes: on 31 March 2014,
17% (1,014) were living in homes judged adequate; 2%
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Ÿ Black and Black British children who are looked after are
more likely than children of other ethnicities to live in
secure units, Young Offenders Institutions, or in prison –
As at 31 March 2014, one fifth (20%) of children placed in
secure units, YOIs or prisons were Black or Black British,
though only 7% of all looked after children were of this
ethnic group.
Ÿ White children were more likely than Black and Minority
Ethnicity (BME) children to be placed in areas of lowest
deprivation and crime – 22% of White children and 14%
of BME children were living in areas of lowest
deprivation. 40% of BME children were living in areas of
highest deprivation, and 39% in areas with highest crime,
compared to one quarter of White children in both
categories.
Ÿ Children in all placement types had lived there longer
than they had in 2013 – As at 31 March 2013, one in four
children looked after had been living in the same place
for less than three months; as at 31 March 2014, this had
dropped to one in five. Twenty-seven percent had been
in the same place for two years or more as at 31 March
2013, which rose to 29% in 2014.
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children's homes 50 miles or more from their local
authority boundary rose slightly, from 17% (1,047) to
19% (1,129).
The Ofsted statistical release is here.
1/11/15

All options should be considered when
protecting potentially vulnerable
children

"Clearly, councils do not take a decision lightly to
urgently remove a child from their home, however they
must be able to demonstrate they have thought about all
their options and considered the child's best interests.
"I am pleased that Sandwell Council has agreed to my
recommendations to address the impact this had on the
family and to make improvements to avoid something
similar happening to others."

The LGO has recommended that Sandwell Council
apologises to the foster carer and to the two children. It
should also place a copy of the LGO report in the children's
files to help answer any questions they may have about the
The Local Government Ombudsman (LGO) has reminded matters when they are older.
councils to consider all their options when taking steps to
safeguard potentially vulnerable children.
The LGO has also recommended the council reviews its
The reminder comes from an investigation into how
Sandwell Council managed an allegation about a foster
carer of two young children. Their actions to remove the
children urgently from the home were later described as a
'knee-jerk reaction' at a Position of Trust meeting convened
to discuss the case.
The LGO report highlights that, while councils are duty
bound to act promptly in response to safeguarding risks,
they also must have fully weighed up their options and the
impact of any subsequent actions, and have recorded these
decisions.

policies in respect of carrying out and recording strategy
discussions to ensure they comply with statutory guidance.
In addition it should arrange training for staff to remind
them of the need to carry out and record strategy
discussions. It should also issue a new handbook for foster
carers by the end of 2015.
The LGO has further recommended the council pay the
children £500 each into their savings accounts for the time
when they leave care, and pay the foster carer £750,
comprising £500 for the avoidable uncertainty and £250 for
the unnecessary time and trouble the man went to.

The council has agreed to these recommendations.
The investigation report describes how Sandwell social
workers acted after a serious allegation was made against a The report is here.
foster carer, who was the sole carer for two children, then
aged six and seven. The council was told by the police that 1/11/15
the foster carer would be arrested, and 90 minutes later, at
approximately 9.40pm, social workers woke the children
New matching service launched
from their beds and removed them.

local

authorities

to

list

for
children

There was no evidence that a strategy discussion took place
seeking long-term fostering
to decide the best way of removing the children from the
man's care, and that the course of action they took was the
Social enterprise Link Maker has launched Placement Link,
only option available to them. The only recorded discussion
a new matching service for local authorities to list children
was a Position of Trust meeting held the day before the
seeking long-term fostering. This will be supported by The
children were returned home.
Fostering Network, who will provide expert advice and
support to foster carers accessing the service.
The police later identified that the allegations made against
the foster carer were unfounded, and considered them to be
malicious. The council returned the children two weeks
after the police closed the case, and some four weeks after
the initial event.

Link Maker is a social enterprise founded in 2014 by two
adoptive parents. Its first service, Adoption Link, quickly
became responsible for the majority of inter-agency
adoptive placements in the UK, as well as providing a safe,
online space that is already used by over 1,000 families for
support. Over 400 children have been matched with new
The foster carer complained to the LGO about his treatment.
families so far.
He said he wasn't given the proper support while he was
under suspicion, was not kept informed of the council's
Placement Link will allow foster carers to view the profiles
actions and decisions following the allegations, and
of children who need long-term fostering, and carers' own
breached National Minimum Standards and its own
profiles can be made available to aid matching. Practitioners
handbook in respect of agreeing to pay a fostering fee when
from local authorities and independent fostering providers
it suspended him.
can register and use the system to support their carers in
finding placements. The Fostering Network will also play
Dr Jane Martin, Local Government Ombudsman, said:
an active role in this online community, contributing to
forum discussions and sharing information.
"Essential safeguarding processes are in place not to add
time and bureaucracy, but to ensure that children's
Find out more about Link Maker by visiting their website.
welfare is paramount.
1/11/15

www.familylawweek.co.uk

Family Law Week December 2015 - 3
The advertisement and an article in the Jewish Chronicle are
here.

Mostyn J lambasts ‘abysmal’ litigant
in person

8/11/15

In Veluppillai v Veluppillai [2015] EWHC 3095 (Fam) Mr
President calls for end of misuse of
Justice Mostyn has described the conduct of a husband
conducting his own case as 'abysmal'. The judge noted that section 20 agreements
since the claim had been commenced in September 2012
there had been over 30 hearings including four appeals The President of the Family Division, Sir James Munby, has
mounted by the husband. Mostyn J set out the history of the drawn attention to the misuse by a local authority of section
husband's behaviour:
20 of the Children Act 1989 and said 'steps must be taken as
a matter of urgency to ensure that there is no repetition ever
"This deluge has been caused by the husband's extreme
again'.
litigation misconduct. In parallel proceedings
concerning a bogus loan asserted by his sister he made
In N (Children) (Adoption: Jurisdiction) [2015] EWCA Civ
threats to kill against the wife and her counsel for which
1112 the children were placed in accordance with Children
he was committed to prison for contempt. In these
Act 1989, section 20 in May 2013 yet proceedings not issued
ancillary relief proceedings he has been removed from
until January 2014. Munby P said that section 20 may, in an
the courtroom on at a least one occasion by security staff.
appropriate case, have a proper role to play as a short-term
He has been repeatedly warned by judges about his
measure pending the commencement of care proceedings,
unpleasant menacing conduct in court. On one occasion
but the use of it as a prelude to care proceedings for a period
he assaulted the wife's counsel and the wife in court for
as long as here was 'wholly unacceptable'. He drew
which he was later convicted of assault in the
attention to recent case-law in which local authorities were
magistrates' court. He skipped his sentencing hearing
condemned for misuse, and in some cases plain abuse, of
and fled abroad from where he has bombarded the court
s.20 including cases resulting in awards of damages. He said
with abusive emails claiming that he has a fatal illness
that misuse of section 20 in a case with an international
and demanding that the proceedings be adjourned
element is 'particularly serious'.
indefinitely. In the course of the proceedings he has
entered into a number of transactions designed to defeat
Munby P considered that the recent case-law illustrated to
the wife's claims."
an alarming degree four separate problems, all too often
seen in combination:
The case concerned the wife's application for ancillary relief.
She sought an order to sell one property and to use the
The failure of the LA to obtain informed consent from the
proceeds (a) to pay off the mortgage on another and (b) to parent(s) at the outset. LAs must heed the guidance set out
provide a fund to enable her, inter alia, to set up a business. by Hedley J in Coventry City Council v C, B, CA and CH
Mostyn J considered her proposal 'eminently reasonable [2012] EWHC 2190 (Fam), [2013] 2 FLR 987 at para 46 (cited
and fair' and adopted it in order to achieve a clean break. He at [164]). Where a parent is not fluent in English it is vital to
also ordered that the husband should pay the wife's costs ensure the parent has a proper understanding of what
assessed in the sum of £146,609.
precisely they are being asked to agree to.
The form in which the consent of the parent(s) is recorded.
Mostyn J further directed that all of the husband's emails to A feature of recent cases has been the serious deficiencies
court since 8 October 2015 should be sent to the apparent in the drafting off too many s.20 agreements.
Commissioner of the Metropolitan Police for him to decide
Far too often the arrangements under s.20 are allowed to
if any of the threats contained in them amount to criminal continue for far too long.
offences.
The seeming reluctance of LAs to return the child to the
The judgment is here.
child to the parent(s) immediately upon a withdrawal of
parental consent. A LA which fails to permit a parent to
1/11/15
remove a child in circumstances within s.20(8) acts
unlawfully, exposes itself to proceedings at the suit of the
parent and may even by guilty of a criminal offence. Munby
P was 'exceedingly sceptical' as to whether a parent can
Jewish husband ‘banned’ from
lawfully contract out of s.20(8) in advance by agreeing with
synagogues because of refusal to
the LA to give a specified period of notice before exercising
their s.20(8) right to remove the child.
grant get
The London Beth Din has taken out an advert in the Jewish Munby P stated that for the future good practice requires
Chronicle calling for a man to be refused entry into the following, in addition to proper compliance with the
synagogues because of his refusal to grant his wife a guidance given by Hedley J:
religious divorce. This is believed to be an unprecedented
Wherever possible the agreement of a parent to the
step.
accommodation of their child under s.20 should be properly
The couple were civilly divorced in 2002. However, the recorded in writing and evidenced by the parent's signature.
The written document should be clear and precise as to is
notice states that the husband has refused his wife a Get (a
terms,
drafted in simple and straight-forward language that
Jewish bill of divorce) for 15 years.
the particular parent can readily understand.
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The written document should spell out, following the
language of section 20(8), that the parent can 'remove the
child' from the LA accommodation 'at any time'.
The written document should not seek to impose any
fetters on the exercise of the parent's right under s.20(8).
Where the parent is not fluent in English, the written
document should be translated into the parent's own
language and the parent should sign the foreign language
text, adding, in the parent's language, words to the effect
that 'I have read this document and I agree to its terms'.

were 27.0 million households in the UK in 2015, 35% of all
households were two person households. In 2015 there were
7.7 million people in UK households who were living alone.
The survey is here.
8/11/15

Average time for placements falls to
17 months

The President said that misuse and abuse of s.20 is a denial
of the fundamental rights of both the parent and child, 'it
The Adoption Leadership Board has reported that the time
will no longer be tolerated' and 'it must stop'.
taken between a child entering care and being placed with a
For the judgment, and summary by Victoria Flowers of family has decreased by 4 months, from 22 months in 2012Field Court Chambers, which also relates to the issues of 13 to 18 months in 2014-15. Latest quarterly data suggests
jurisdiction of adoption cases with a foreign element and the there has been a further improvement to 17 months during
possibility of 'limping adoptions' ( ie an adoption order quarter 1 2015-16. The Board says that these improvements
which, although fully effective in this country, might be have been driven by an increase in the proportion of
children placed within a year, from 27% in 2013-14 to 37%
ineffective in other countries), please click here.
in 2014-15. At 7 months, the average number of days
Family Law Week will shortly be publishing two articles, by between placement order and match in 2013-14 was a slight
Alexander Laing of Coram Chambers, concerning the improvement on 2012-13. However, the latest quarterly data
suggests that this has increased to 8 months during quarter
isuues raised by this judgment.
1 2015-16.
8/11/15
There were 2,460 children waiting with a placement order at
30 June 2015. This is a 17% decrease from 31 March 2015
there were 2,970 children waiting with a placement
Cohabiting couple continues to be the when
order not yet placed with an adoptive family.

fastest growing family type

The cohabiting couple family continues to be the fastest
growing family type in the UK in 2015, reaching 3.2 million
cohabiting couple families. That is one of the key findings
from the Families and Households Survey 2015.
Graeme Fraser, a partner at Hunters Solicitors, noted:
"Under current cohabitation law it's possible to live with
someone for decades and even to have children together
and then simply walk away without taking any
responsibility for a former partner when the relationship
breaks down. This can have a huge impact on women
and children, particularly in cases where a mother has
given up or reduced her work to raise a family.
"These statistics should be regarded by policymakers as
a wake-up call that cohabitation is a trend of modern
society that is not going to go away. As family lawyers
who see the damage caused by the lack of protection for
cohabiting couples when they separate, Resolution calls
for the urgent introduction of safety net legislation
providing legal protection and fair outcomes at the time
of a couple's separation, particularly for children and
mothers left vulnerable under the existing law.
"In light of the latest ONS data it will be interesting to
see Parliament's reaction to the Cohabitation Rights Bill
tabled by Lord Marks, which is currently in its early
stages."

The latest quarterly data suggest that adoption timeliness is
beginning to decline. In quarter 2 2013-14, 50% of approvals
made by local authorities were made within 6 months of
registration, while in quarter 1 2015- 16 this had decreased
to 29% of registrations. The timeliness of matches has also
declined. In quarter 4 2013-14, 80% of matches were made
within 6 months of approval, compared to 58% in quarter 1
2015-16.
2014-15 saw the highest number of adoptions from care
since the current data collection began in 1992, with 5,330
children adopted from care. Quarterly data suggests that
the number of children adopted fell slightly between
quarter 4 2014-15 and quarter 1 2015-16 (from 1,240 to 1,140).
Registrations to become an adopter have decreased by 24%
from 1,250 in quarter 4 2014-15 to 960 in quarter 1 2015-16.
The number of adopter families approved for adoption has
decreased by 8% from 1,170 in quarter 4 2014-15 to 1,080 in
in quarter 1 2015-16. Our most recent estimate for the
"adopter gap" suggests that the gap has closed, and we now
have more adopters than children waiting. However, there
are still 2,030 children with a placement order not yet
matched and the relevance of this measure assumes that
matching is working effectively.
The release from the Adoption Leadership Board is here.
8/11/15

The most common family type in 2015 remains the married
or civil partner couple family with or without dependent
children at 12.5 million. In 2015 around 40% of young adults
aged 15 to 34 in the UK were living with their parents. There
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Prime Minister’s plans for speeding up
adoption welcomed
CoramBAAF has welcomed the Prime Minister's latest
plans to reduce adoption delays but says there is a need to
address the 'postcode' lottery of provision across England.
During a visit to meet adopters and adopted children at
children's charity Coram, Prime Minister David Cameron
announced that he wants to halve the time children spend
in care waiting to move in with an adoptive family.
Government figures show that around 10% of adopted
children are placed with families early, but Mr Cameron
wants these numbers to double as soon as possible as part
of a drive to increase adoptions. Nearly half of councils – 68
out of 152 – had no children placed with their adoptive
families early, according to the most recent figures.
The drive includes plans to introduce early placement
reporting by local councils to address the variation of early
placement across the country and a change to Special
Guardianship Orders so that councils will have to carry out
more thorough assessments to make sure children are in the
right home and relatives they are placed with can look after
a child until they are 18.
The Government will also create new Regional Adoption
Agencies to make it easier to match adopters with children
needing homes - and already 140 out of 150 councils have
applied to merge and streamline their services. The
government is to use new legislative powers to intervene to
ensure that all councils have plans to join regional agencies
by 2017 - so that the whole system is in regional agencies by
2020. In most regions, children will have immediate access
to up to 10 times more prospective adopters.

Special guardianship
It is essential to acknowledge that Special Guardianship
has been a major positive addition to the range of legal
orders that can be made by the family courts. About
25,000 orders have resulted in children leaving care to be
cared for by their grandparents, aunts, uncles and older
brothers or sisters. There has been some concern that in
a minority of cases, there is insufficient time to explore
with prospective special guardians, what such an Order
means both for them as relatives and for the child. This
is standard practice for both adopters and foster carers
and it must for special guardians as well.
The proposed changes to the regulations must focus on
ensuring that timely, informed and supportive
information, advice and services is made available
before a Special Guardianship Order is made and that
this continues following placement in exactly the same
way as it has become recognised as vital in adoption.

Regionalisation of adoption agencies
There are currently 150 local authorities and 30
voluntary adoption agencies managing between 3500
and 5000 adoptions per year. There is clearly scope for
efficiencies that could result in a more joined up
approach. But significant re-structuring also may mean
significant disruption and it is essential that the driver
for change is absolutely focussed on the vulnerable
children who need to be placed for adoption and the
adopter/s who provide those children with a family life.
The government must ensure that where there are
opportunities that benefit children, then they must be
grasped. But that also means identifying the risks of
those children becoming lost as local authorities and
voluntary adoption agencies become preoccupied with
their own survival."

Responding to the plans, John Simmonds, Director of
Policy, Research and Development at CoramBAAF The Prime Minister's announcement is here.
Adoption & Fostering Academy, said:
8/11/15
"Early placement
When children have been abused and neglected and
local authorities and the courts have to intervene to
safeguard them and ensure that they are placed in a
stable, secure and loving family, then that must be done
with the minimum of delay. Where it is lawful to do so,
there are various arrangements that can be made to
ensure early placement but it is only a Court that can
authorise that a child be placed for adoption.
Identifying the potential for these early placements is an
important part of the Prime Minister's statement as is the
significant variation across England of the degree to
which this happens. There should not be a postcode
lottery of provision when it comes to the lives of very
young and vulnerable children.
There must also continue to be concern about the
emergence of significant questions about placing
children for adoption as a result of recent High Court
judgments. The dramatic fall in children with adoption
as the plan (as much as 50%) is of major concern to
professionals working with these children. A detailed
and informed review of the underlying issues needs to
be undertaken as a matter of great urgency.

New arrears figures for the Child
Maintenance Service are
“disappointing” says Gingerbread
New figures from the Child Maintenance Service reveal
that, less than two years after the Child Maintenance Service
(CMS) opened its doors to all new applicants, £35m of
arrears owed to children has accumulated.
Responding to the figures for the period August 2013 to
August 2015, Gingerbread's Chief Executive, Fiona Weir,
said:
"These statistics raise questions about how seriously the
new CMS is taking the non-payment of maintenance
owed to children.
"With more than half of 'paying' parents associated with
the maintenance arrears, this is disappointing for a new
service where there is a clear government commitment
to ensuring that children receive their child maintenance
payments on time and in full. When maintenance
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doesn't arrive, it means bills can't get paid and children
end up going without.

relationship he also purchased a further two flats in London
E15, also in his sole name and which he rented out.

In late 2004 and early 2005, R began to notice A was having
financial problems. He insisted that they had to re-mortgage
the property or they would lose their home. They did so in
May 2005. The mortgage offer valued the property at
£350,000. The London Mortgage Company loaned £145,000
Gingerbread said that the figures come against a backdrop of which £78,930 was paid to redeem the original mortgage.
where a further £1bn of child maintenance arrears owed to The funds received were therefore £66,069 which the judge
children in existing Child Support Agency cases are going found were used to pay off A's debts.
to be transferred to the CMS over the next three years for
collection, raising questions about just how ready the CMS In about June 2005 the relationship broke down. A left and
moved into one of his other properties. He continued to pay
is to take on this load.
the mortgage for only 8 months. The judge found that from
1 June 2005 to 18 April 2008 R made mortgage payments
Fiona Weir added:
totalling £12,552 and A made mortgage payments of
£22,077. From January 2008 R paid all the mortgage
"We call on the Minister to explain what steps are being
instalments as well as having financial responsibility for
taken to ensure that firm and thorough action is being
both children (although A made some contributions to child
taken to collect the money owed for children and that –
support). R was also responsible for all the work and
when transferred to the CMS – existing CSA debts owed
expenditure required on the property. She produced a
for children are not forgotten. This is money hardschedule of expenditure with receipts for £11,262 and a total
pressed single parent families can't do without."
estimated expenditure of £22,671.
The caseload stood at 156,400 as at the end of August 2015,
an increase of over 20% when compared to May 2015. In the At first instance the judge found that on purchase of the
quarter to August 2015, 88% of Case Groups were property they were joint tenants in law and in equity
because that was their intention. Both were contributing
contributing towards their current liability, with 89% of
equally to what was in effect a "marriage without a wedding
cash due, paid.
ceremony". He found that there was no express agreement
The statistics from the Child Maintenance Service are here. to vary the shares. However, he failed to consider whether
he could infer an agreement to vary the parties' shares.
Nevertheless, the judge found that he was entitled to
8/11/15
impute an intention as to the size of the shares based on
fairness. He found that in May 2005 when the property was
remortgaged its value was £350,000. After repayment of the
Court of Appeal considers change of
first mortgage the equity was in the region of £275,000. A
intention to hold property in equal
received £66,000 for his sole benefit. The judge accepted that
A received 24-25% of the net equity. He therefore imputed
shares
an intention that from that stage the property was to be held
The Court of Appeal has revisited the calculation of shares in shares of 75/25%. The judge then considered the position
in the beneficial interest of a property where there is no from 2005 to April 2008 and found R had paid
approximately two-thirds of the mortgage contributions.
express declaration of trust.
From April 2008 R alone paid the mortgage and a further
In Barnes v Phillips [2015] EWCA Civ 1056, the appeal adjustment was required. Bearing in mind the repayments
concerned the purchase of a property in circumstances made in respect of the mortgage, the payments in respect of
similar to Stack v Dowden [2007] UKSC 17 and Jones v repairs and contributions of both parties towards the
Kernott [2011] UKSC 53. There was no express declaration children and the sums outstanding due from A to the CSA,
in form TR1 as the property had been purchased prior to the he concluded that a fair division was 85/15 in R's favour.
"At a time when many single parents are facing tax
credit cuts, high childcare costs and a range of other
welfare reforms, the money separated parents pay to
support their children matters more than ever."

requirement for a TR1 to be completed.
The parties' relationship began in about 1983.They had two
children, born in November 1993 and July 2000. They
purchased the property at 88 Leyland Road, London, SE12
8DW together in January 1996. The purchase price was
approximately £135,000. They used about £25,000 from their
savings for the deposit and took out a joint repayment
mortgage with HSBC for the balance. The property was
registered in their names as joint tenants. The respondent
("R") worked full-time as a nurse except when the children
were very small when she worked part time. The appellant
("A") was a self-employed business man. He paid the
mortgage and some of the bills and R paid the rest. Between
1996 and 2005 they carried out major works to the property.
They both contributed to the cost of the works.

In the Court of Appeal Lloyd Jones LJ gave the lead
judgment with which Longmore LJ and Hayden J
concurred. His Lordship referred to the summary of the
approach to this type of case set out in Jones v Kernott at
paragraph 51. In essence, the approach consists of 2 stages:
1) a) Was there any express agreement that the parties'
intention as to the size of the shares would change? If
not, b) can such an intention be inferred, having regard
to the sort of evidence set out in paragraph 69 of Stack?
2) If an agreement to vary the size of the shares exists,
whether express or inferred, what is the size of those
shares?

Where it is not possible to ascertain by direct evidence or by
In 1988 A had purchased a property at 7 Stoke Newington inference what their actual intention was as to the shares in
Road in his sole name and which he rented out. During the which they would own the property, "the answer is that
each is entitled to that share which the court considers fair
having regard to the whole course of dealing between them
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in relation to the property" (Chadwick LJ in Oxley v Hiscock
[2004] EWCA Civ 546).
The Court of Appeal confirmed that imputation of intention
is permissible only at the stage of ascertaining the shares in
which the property was held following the demonstration
of an actual intention to vary shares in the property.

from the parties' conduct that they must have intended
to alter the size of their beneficial interests. The
distinction between imputation and inference is, in
practice, increasingly one without a difference.
2) The judgment is a further move away from the dictum
of Baroness Hale in Stack v Dowden that a different
common intention would only be found in a "very
unusual case". This was not even referred to by the
Court of Appeal and there is nothing in the facts of this
case which suggest that it was "very unusual" – quite the
opposite.

The judge at first instance had failed to address a "critical
step" in the process. He moved straight from finding that
there was no express agreement to vary the shares to
finding that he could impute an intention to the parties as to
the size of the shares. He did not consider whether he could
infer a common intention to vary shares in the property in The judgment and summary are here.
the circumstances of the case.
9/11/15
The Court of Appeal therefore found that it was open to it
to consider whether a common intention to vary shares
should be inferred. Importantly Lloyd Jones LJ stated:
"It is clear from the judgments of the majority in Jones v
Kernott that the scope for inference in this context is very
extensive indeed. (See in particular Lord Walker and
Baroness Hale at [34]: 'In this area, as in many others, the
scope for inference is wide.')"

Court makes civil restraint order
against ‘obsessive’ litigant in financial
remedies case

Mr Justice Holman has made an extended civil restraint
order against a wife whose approach to litigation had been
described as "obsessive, or obsessional, and indeed
Lloyd Jones LJ stated that the weight of the evidence irrational'".
supported an inference that the parties intended to alter
their shares in the property. This was based on the following: In Welch v Welch [2015] EWHC 2622 (Fam) Holman J said:
Ÿ Throughout the relationship A was carrying on business
activities.
Ÿ He owned three properties in his sole name which he
rented out.

"Frankly, this bitter and intense litigation must be closed
to the maximum extent possible, subject only to
variation of maintenance ... It is quite extraordinarily
destructive."

The judge noted that the proceedings had also been
Ÿ The re-mortgage in 2005 was for his sole benefit, to pay "phenomenally expensive". Mrs Welch now owed a costs
off debts.
debt to Mr Welch of around £70,000 in addition to a debt of
£441,000 to Withers. He added that "the very idea that she
Ÿ As he had had the benefit of 25% of the equity in the should now be permitted to start collateral litigation against
property when the property was re-mortgaged there [the husband] in the Queen's Bench Division is, in my view,
was to be inferred a common intention at that point to beyond contemplation".
vary their interests in the property.
The history of the litigation is set out in Holman J's judgment.
Ÿ Between June 2005 and January 2008 both A and R Holman J excluded from the ambit of an extended civil
contributed to the mortgage repayments.
restraint order the making of any application to vary the
current level of periodical payments, and/or for the
Ÿ After January 2008 A made no further contribution to discharge of the suspension of the payment of maintenance
the mortgage.
imposed by an earlier order.
The Court of Appeal upheld the 85/15 division.
Lloyd Jones LJ also held that in principle it should be open
to a court to take account of financial contributions to the
maintenance of children as part of the financial history of
the parties save in circumstances where it is clear that to do
so would result in double liability ie. where the monies
remain owing to the CSA.
In her summary of the judgment (from which this news item
is derived), Elizabeth Darlington of Zenith Chambers notes
that a couple of significant points arise from this case:
1) The Court of Appeal, although stating that it was not
permissible to impute an intention to the parties at the
first stage of deciding whether to depart from a 50/50
division, took a purposive approach when inferring

The judge noted in conclusion:
"Further, there is an acute problem which now arises in
these situations since the virtual total withdrawal of
legal aid in private family law litigation. ... That has the
effect that far too often we are now faced with days like
yesterday and today in court.
It is largely the
responsibility of Mrs Welch, and in the words of District
Judge Hess, her obsessive and irrational approach to
these proceedings, but it may also be in part due to the
denial to her of any publicly funded legal advice."
The terms of the order are set out in the judgment.
9/11/15
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Divorce centres: Further progress
report

Care applications to Cafcass in
October up 7% on a year ago

We have reached the anniversary of the very first divorce In October 2015, Cafcass received a total of 1,079 care
centres. Those in the North East opened in November 2014. applications. This figure represents a 7% increase compared
to those received in October 2014. September saw a rise of
The Bury St Edmunds Divorce Centre is launching an "on similar proportions over the corresponding month in 2014.
demand" information bulletin on 16 November 2015. The
bulletin will show the work position at the Divorce Centre The month-by-month figures are here.
and provide general information to assist practitioners.
This will enable solicitors and others to assess when work 13/11/15
sent to the Divorce Centre will be processed and reduce the
need to telephone or write for progress updates, saving time
and providing information to keep clients informed.

Local authorities do not have a nondelegable duty of care to children in
foster placements

Work information will be updated daily at 12 noon. The
other information will be regularly reviewed and updated
periodically to ensure that it is up to date and reflects
current experience.
The Court of Appeal has handed down its judgment in NA
v Nottinghamshire County Council [2015] EWCA Civ 1139,
The information can be accessed by sending an e-mail to the a seminal case in the field of Social Services claims.
mailbox burystedmundsinformation@hmcts.gsi.gov.uk .
On receipt the bulletin will automatically be sent in response. The case concerned an appeal by the claimant, NA, and a
Family law solicitor and arbitrator, Tony Roe, who made a
series of FoI requests of the MoJ, and whose research broke
the news that Bury St Edmunds (BSE) would be the single
divorce centre for the London & the South East, has been
speaking to HMCTS about the bulletin.
Roe said:
"HMCTS envisage that this will be very much an
evolving tool and future content will be informed by
experience and feedback. If there is demand HMCTS
may introduce similar facilities elsewhere, I understand.
"I happen to know that the Court Service is keeping a
watching brief on social media which has apparently
informed them where they need to take corrective
action. They regard the comments as generally mixed
but say that they are helpful in providing an overview of
practitioner experience."
9/11/15

cross-appeal by the local authority, Nottinghamshire
County Council, against the first instance decision of Males
J. Males J found that the claimant's foster carers had
physically and sexually assaulted her but held that there
was no negligence on the part of her social workers. More
importantly for the purposes of clarification on the law,
Males J also rejected the claimant's arguments that the local
authority was vicariously liable for foster parents and that it
owed a non-delegable duty of care to children in foster
placements. Males J had found that it would be contrary to
public policy to impose such a non-delegable duty, despite
Lord Sumption's five criteria from Woodland v Essex
County Council [2013] UKSC 66 being made out.
Lady Justice Black and Lord Justices Tomlinson and Burnett
unanimously rejected the claimant's argument that a local
authority can be held to be vicariously liable for foster
parents. Lord Justice Tomlinson found that a local authority
has insufficient control over or proximity to foster parents
for the relationship properly to be described as akin to
employment. Indeed, in the author's view, for a local
authority to control precisely how a foster parent provided
family life to a child would be to undermine the very
purpose of foster care.

New private law cases in October fell
by 2% on a year ago

Tomlinson LJ went further, finding that Lord Sumption
fourth criterion was not met. That criterion demands that
the delegated duty is an integral function of the positive
In October 2015, Cafcass received a total of 3,311 new
duty assumed towards the claimant. Tomlinson LJ's
private law cases. This is a 2% decrease on October 2014
reasoning seems to be that, although a local authority has a
levels.
positive duty to care for children, given that it cannot fulfil
that function itself, it is one which can only be met by
The month-by-month figures are here.
delegating it to others. It is only by delegating the care of
children to be fostered that the local authority can discharge
13/11/15
its duty.
Burnett LJ came to his decision via a slightly different route,
instead allowing the cross-appeal of Nottinghamshire
County Council in finding that the physical and sexual
assault of the claimant did not constitute a breach of a
non-delegable duty of care. Non-delegable duties are
imposed to cover negligent acts, whereas an assault or
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similar criminal act would be dealt with through vicarious
liability.
Burnett LJ found that no non-delegable duty of care existed
in this case. Burnett LJ appears to have found that, if an
assault were capable of breaching a non-delegable duty of
care, this would widen the duty to such an extent as to
impose strict liability on local authorities.
Lady Justice Black took a different tack altogether, agreeing
with Males J in his first instance decision, that the
imposition of a non-delegable duty in this case would be
contrary to public policy.
Black LJ's findings appear to correlate most strongly with
the author's own sentiments on the matter, agreeing with
Males J that if a local authority were not able to delegate its
duty to children to foster carers, then neither could they
delegate it by placing them with relatives or even their
parents.
This is a welcome decision for local authorities, clarifying
the law on both vicarious liability and non-delegable duties
and limiting liability for breach of a non-delegable duty of
care to negligent acts, not assaults nor other criminal acts.
The judgment is here.
Kella Bowers, partner, Forbes Solicitors
13/11/15

Review of residential care
‘unnecessary and costly repetition’

agreed strategy. They find it hard not to see this latest
announcement as anything more than a further roll out
of the government's privatisation agenda.
"In the Government's response to the inquiry findings
in 2014, the Children's Social Care Innovation
Programme featured heavily. The response also cites a
report undertaken by the Department of Education and
Deloitte Social Care Practice. This report admits
residential care is relatively high-cost, around £1 billion
out of a total of £3 billion. It also emphasises new
partnerships between education and care providers that
could include joint work between Academy schools and
fostering services or between boarding schools and care
services.
"The Government needs to be honest about its agenda
for residential care so that a proper debate can be had.
Social workers are tired of having decisions foisted upon
them under a smoke screen of 'consultation'. The
primary objective of this latest review should be to listen
to what children in care are saying, to reduce placement
moves, to be aspirational for children in care; not for
them to become part of a commissioning commodity.
"The Government also needs to consider the impact
using negative rhetoric has on children in the care sector.
Using language linking them to prostitution and
suicide may go down a storm at party conferences but is
not going to do much for children's self-esteem. While
BASW's view remains that this exercise is an
unnecessary and costly repetition with a restrictive
deadline, the Association will engage in a full response
on behalf of members to ensure the views of both the
social work profession and children in care are heard."
15.11.15

Members of the British Association of Social Workers have
expressed concerns that the review of children's residential
care will not be an authentic consultation with the sector
and is actually an attempt to extend the Government's
privatisation agenda.

Family Procedure Rules amendments
provide for filing documents by email

The review was announced on 28 October and will be
headed up by Sir Martin Narey. The Department for
Education describes it as "the latest step in the government's
programme to improve the outcomes of children in
residential care".

The Family Procedure (Amendment No 3) Rules 2015,
which come into force on the 7th December 2015 (apart from
r 3 relating to authorised mediators which comes into force
on the 1st January 2016), provide for emailing applications
and other documents in certain family proceedings and
make minor changes to existing rules for service by email
BASW members who have contributed to the 2013 and inspection of documents held by the court.
Education Select Committee inquiry on residential care
have contacted the Association to query why they are New Practice Direction 5B will include provision specifying
essentially being asked for the same information again just the circumstances in which documents may be emailed,
two years later.
restrictions in certain cases on size and length of e-mails and
provision for authorisation of payment.
Commenting on the review announcement, BASW Chair
Email guidance published by the Ministry of Justice can be
Guy Shennan said:
found here.
"The political drivers behind this latest announcement
15.11.15
need to be examined. The provision of children's care
has become a commodity predicted to be very lucrative
for private companies. The timing of this review is
extremely tight, with a deadline of only two months
including the Christmas period. BASW members have
queried if this is sufficient time for an exhaustive
analysis of children's residential care or if it is the
government's way of seeking validation of an already
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Court confirms Calderbank offers are
admissible on appeal

"For the last six years accredited media have been able to
attend Family Court cases and have been better
informed about the work of the Family Court as a result.
It is logical to look at extending this greater transparency
to the Court of Protection, provided the right balance
can be struck to safeguard the privacy of people who
lack capacity to make their own decisions."

In WD v HD [2015] EWHC 1547 (Fam) Mr Justice Moor was
called upon to consider, amongst other matters, whether a
Calderbank offer was admissible in relation to an appeal.
His lordship reminded himself that the relevant rule was
FPR 28.3(8) which provides that (emphasis added):
Vice President of the Court of Protection Mr Justice Charles
said:
'(8) No offer to settle which is not an open offer to settle
is admissible at any stage of proceedings, except as
"I support a move towards more public hearings to
provided by rule 9.17.'
promote a wider understanding of the work and
approach of the Court of Protection and the
On the basis that:
improvement of the performance of the Court and those
who appear in it. I am aware that others hold different
a. the definitions of financial remedy proceedings in
views on whether hearings should generally be in public
rules 28.3(4) and 2.3 make no mention of appeals;
and hope that the pilot will provide useful evidence to
weigh the rival arguments."
b. the Court of Appeal in Judge v Judge [2008] EWCA
Civ 1458 held that an application to set aside a consent
Justice Minister Caroline Dinenage said:
order was not financial remedy proceedings; and
"I'm pleased that we are piloting a new more open, more
c. there was a need both to encourage settlement and to
transparent Court of Protection. It's right the public and
enable parties to protect themselves from the damaging
the media should be able to see justice being done in this
cost of appeals,
important court, while protecting the privacy of the
people involved."
His Lordship held that the above rule referred to first
instance proceedings. An appeal was therefore outside of The Court of Protection's main base is in London but it also
the scope of the no order as to costs principle.
sits throughout England and Wales. The pilot is expected to
run in all regions from January 2016 for at least six months
For the judgment and the full summary by Ben Wooldridge (with the possibility of extension) to allow for the changes to
of 1 Hare Court, please click here.
be fully tested.
16/11/15

Court of Protection to test increased
access for public and media
Public and media will gain greater access to Court of
Protection hearings after a pilot scheme starting next year.
With rare exceptions, such as serious medical cases,
hearings in the Court of Protection have usually been in
private with only those directly involved in the case
attending.

For a background note with further detail about the
forthcoming pilot, a copy of the draft pilot practice direction
and a new standard order for information purposes, please
click here and scroll to the foot of the page.
19/11/15

Birth within marriage or civil
partnership remains most common
family setting

Marriage or civil partnership remains the most common
family setting for births in England and Wales as a whole,
The pilot will reverse this approach and the Court will
despite the steady fall in the percentage of births registered
normally direct that its hearings will be in public and make
to married couples since the 1960s. This is demonstrated by
an anonymity order to protect the people involved.
Births by Parents' Characteristics in England and Wales,
2014, recently released by the Office for National Statistics.
The scheme will provide evidence to assess whether the
Court should in future hold its hearings in private or in
In 2014 just over half of births occurred within marriage or
public and whether access should be given to the media but
civil partnership (53%) compared with 58% in 2004 and 93%
not the public.
in 1964. The percentage of births occurring outside marriage
or civil partnership (47% in 2014) varies considerably by
Her Majesty's Courts and Tribunals Service (HMCTS) will
age. Almost all women (96%) aged under 20 who gave birth
also amend the way in which court lists are displayed, so
in 2014 were not married or in civil partnership. In contrast,
that they provide a short descriptor of what the case is
at ages 30 to 34 and 35 to 39 the majority of women giving
about, allowing the media and members of the public to
birth were either married or in a civil partnership, with only
make an informed decision on whether to attend the hearing.
33% and 32% of births outside marriage/civil partnership
respectively; the lowest percentage across all the age groups.
Sir James Munby, President of the Court of Protection, said:
In 2014, the percentage of births occurring outside marriage
or civil partnership was higher for all age groups compared
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with 2004. Babies born within marriage/civil partnership
are more likely to have an older father. Nearly two-thirds
(63%) of babies born within marriage/civil partnership in
2014 had fathers aged 30 to 39. For babies born outside
marriage/civil partnership 38% had fathers aged 30 to 39
while 50% had fathers aged under 30.
Births outside marriage or civil partnership can be
registered jointly by both the mother and father/ second
parent, or solely by the mother. Where the birth is jointly
registered and the parents give the same address, it can be
inferred that they are cohabiting (couples who are not
married but living together). The proportion of births
registered to cohabiting parents has increased in recent
years with 32% of all births being registered to cohabiting
parents in 2014, compared with 27% in 2004 and 10% in 1986
(the first year these figures were available). This trend is
consistent with increases in the number of couples
cohabiting rather than entering into marriage or civil
partnership. In contrast, the percentage of births registered
solely by the mother has fallen slightly over the last 10 years
from 7.1% in 2004 to 5.4% in 2014. In 1986 7.2% of births
were registered by the mother alone.

The situation is distressing for all of those involved but
after hearing all the evidence from the family, carers and
medical experts presented to the court, the Judge has
decided that that withdrawing the life sustaining
treatment is in the woman's best interests given her
current quality of life.
"While this is clearly distressing for her daughter, she is
relieved that the court has been able to review and
examine the expert medical evidence available and hear
detailed legal argument before making a decision which
will now end her mother's suffering and indignity.
"This landmark decision is the first time that the Court
of Protection has agreed to withdraw treatment from
someone receiving life sustaining treatment while
considered by medical experts to be in a 'minimally
conscious state'. However, all cases of this kind are
decided on their own facts and Judges will always
examine the all the evidence presented to them,
including that presented by the patient's family affected,
on an individual basis."

Overall, 84% of births in 2014 were to parents who were Mrs N was represented by the Official Solicitor, who
married, in a civil partnership or cohabiting. Of the supported the daughter's application.
remainder, a further 10% of births were registered jointly by
parents living at separate addresses, while only 5.4% were The judgment is here.
registered by the mother alone.
20/11/15
The statistical bulletin is here.
19/11/15

Court approves withdrawal of
treatment from patient in minimally
conscious state

Report calls for urgent legal reform for
surrogacy

A new report, published by Surrogacy UK, claims to dispel
many of the myths concerning international surrogacy and
brings into focus the practice of surrogacy in the UK. The
Mr Justice Hayden, sitting in the Court of Protection, has report, endorsed by Mary Warnock, Professor Margot
authorised the withdrawal of treatment from a 68-year-old Brazier and Professor Susan Golombok. calls for reform of
woman who is at the end stages of multiple sclerosis. It is surrogacy law.
believed that this is the first time such a decision has been
made to withdraw life sustaining treatment from a person According to the report – Surrogacy in the UK: Myth busting
in a 'minimally conscious state'. The judgment in Re N and reform – written by Dr Kirsty Horsey of University of
[2015] EWCOP 76 is here.
Kent, far fewer Britons seek surrogacy overseas than had
been previously thought, so dispelling the myth that
The daughter of the patient, Mrs N, had applied to the court international surrogacy has become commonplace for
for a declaration determining whether it was in the best intended parents from the UK.
interests of Mrs. N to receive life sustaining treatment by
means of Clinically Assisted Nutrition and Hydration The report also shows that there is widespread rejection of
(CANH) currently provided through a percutaneous any move towards commercialisation of surrogacy. The
endoscopic gastrostomy (PEG) tube. The daughter, M, overwhelming majority of surrogacy in the UK is
strongly believed that the continuation of this intervention undertaken by women on an altruistic basis with most UK
was contrary to her mother's best interests.
surrogates receiving less than £15,000 for out-of-pocket
expenses incurred, demonstrating that surrogacy is a
Twenty-three years had elapsed since Mrs N had first been relationship and not a transaction.
diagnosed with multiple sclerosis. In early 2015 M
concluded that the situation for her mother was intolerable Also highlighted by the report is the overwhelming support
and she no longer remained alive in any sentient sense.
(75% of survey respondents) for legal reform in order better
to represent how UK surrogacy works in practice. The
Mathieu Culverhouse, an associate at Irwin Mitchell report shows that both surrogates and intended parents
representing M, said:
want to remove the legal uncertainty over parenthood at the
point of birth. At the moment legal parenthood rests with
"There are no winners or losers in sensitive and
the surrogate at birth. The intended parents must apply
emotional cases like this.
after birth for a parental order, which can take several
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months. In the meantime they have no legal rights and the
child is left in legal limbo. The report finds that 69% of
surrogates are opposed to being able to change their mind
about giving a baby back to its intended parents. Only 5%
believe that a surrogate should be able to change her mind
at any point.
Surrogacy UK has set up a working group on surrogacy
reform consisting of: Natalie Smith, trustee, Surrogacy UK;
Sarah Jones, chairperson, Surrogacy UK; Dr Kirsty Horsey,
senior lecturer, Kent Law School; Louisa Ghevaert, partner,
Michelmores LLP; and Sarah Norcross, director, Progress
Educational Trust.

Court orders that frozen embryos must
be destroyed in accordance with
agreement
A Californian court has determined that a divorced woman
must abide by an agreement she entered into with her
former husband that five frozen embryos would be
destroyed in the event that they divorced.

According to The Guardian, the woman, Mimi Lee, who is
suffering from cancer, is seeking to keep the embryos
Recommendations for reform include:
against the wishes of her ex-husband. However, the consent
form signed by the couple before they commenced fertility
Ÿ The principle of altruistic surrogacy, which operates in treatment stated that the embryos should be thawed and
the UK must be protected to reflect that surrogacy is a discarded if they divorced.
relationship, not a transaction.
The report is here.
Ÿ Parental orders should be pre-authorised so that legal
parenthood is conferred on intended parents at birth.
20/11/15
Ÿ Intended parents should register the birth.
Ÿ Parental orders should be available to single people who
use surrogacy.

Court of Appeal clarifies duty of care
owed for ‘unbundled’ legal services

Ÿ Parental orders should be available to IPs where neither The Court of Appeal has confirmed that a solicitor retained
partner has used their own gametes ('double donation'). specifically, and only, to re-draft a consent order in financial
remedies proceedings had no duty of care to advise on the
Ÿ The time limit for applying for a parental order should merits of the underlying agreement. The judgment
be removed.
recognises the importance of solicitors being able to provide
'unbundled' legal services since the termination of legal aid
Ÿ Parental order/surrogacy birth data should be centrally in financial remedies.
and transparently collected and published annually.
In Minkin v Landsberg [2015] EWCA Civ 1152, the court
Ÿ IVF surrogacy cycles and births should be accurately had heard that following divorce the claimant, an
recorded by fertility clinics/ Human Fertilisation and experienced accountant, negotiated a settlement of all
Embryology Authority (HFEA).
financial issues with her former husband. She then had
doubts about that settlement and instructed 'T' solicitors. T
Ÿ NHS funding should be made available for IVF advised the claimant that the settlement may not be fair and
surrogacy in line with NICE guidelines.
that there were options available to her: mediation,
negotiation through solicitors without disclosure, or a court
Ÿ The rules on surrogacy-related advertising and the application necessitating full and frank disclosure.
criminalisation of this should be reviewed in the context
of non-profit organisations.
The claimant decided to pursue the settlement as agreed,
and dis-instructed T solicitors. The claimant and her former
The following actions for government are recommended:
husband then submitted a consent order drafted by them to
the county court. The district judge refused to approve this
Ÿ The Department of Health, in consultation with the order, seemingly for lack of precision in the drafting. The
surrogacy community, should draft and publish a 'legal claimant then instructed the defendant solicitor to amend a
pathway' document for IPs and surrogates.
draft consent order, so that it was in a form likely to be
approved by the county court. The defendant carried out
Ÿ The Department of Health should produce guidance for those instructions and the amended draft consent order was
professionals in the field, written in consultation with approved.
the surrogacy community for midwives and hospitals,
Children and Family Court Advisory and Support The claimant subsequently had cause to regret the consent
Service (Cafcass) and clinics.
order and made a claim for professional negligence on the
basis that the defendant failed to advise or warn her against
Ÿ Surrogacy should be included in schools' sex and entering into the consent order. A district judge heard four
relationships education (SRE) classroom curriculum days' evidence and dismissed the claimant's claim on the
(from primary) – linked to awareness of (in)fertility, basis that the retainer was limited and the defendant was
family options for same sex partners etc.
under no duty to give such advice or warnings. The
claimant appealed to the Court of Appeal.
The report is here.
20/11/15
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The Court of Appeal held unanimously that the defendant
did not have a duty to give the broader advice or warnings
for which the claimant contended. Also, on the basis of the
evidence at trial, the claimant could not succeed on
causation.

in the Court of Appeal described as "an immaculately
crafted and fully reasoned judgment" in which she refused
H's applications in their entirety.
The husband appealed.

Jackson LJ did note, however, that it would have been good The structure of H's appeal was distilled by his counsel to
practice for the defendant expressly to confirm in one of her four stages:
two client care letters the limited nature of her retainer. She
did not do so and that was contrary to good practice.
i) The outcome of the Slovenian hearing on 8 November
2011 was a "decision" for the purposes of the
King LJ further considered that circumstances in which
Maintenance Regulation. Alternatively, it was a "court
matrimonial finance solicitors are instructed on limited
settlement" which must be treated in the same way as a
retainers specifically to draft consent order for approval by
decision.
the courts from agreements entered into by parties without
legal advice are increasingly widespread since the
ii) As a decision emanating from a member state which
termination of legal aid in financial remedies. King LJ
is bound by the 2007 Hague Protocol, it must be
considered that such services are important both to litigants
recognised without question.
and for the operation of district judges' lists, given that
district judges cannot reasonably be expected either to
iii) The Slovenian order amounted to a final termination
approve poorly drafted orders or to draft these themselves.
of W's maintenance.
King LJ expressed a hope and expectation that the requisite
wording for expressly limiting such retainers would
iv) Once a party's spousal maintenance entitlement has
become, with the passage of time, routinely applied
been finally determined and terminated by order in the
formulas.
member state of origin, it is not open to that party to
claim spousal maintenance in another member state.
For the judgment and summary by Marlene Cayoun of 1
Garden Court which sets out the legal reasoning within the The effect of recognising the Slovenian order is that it must
judgment, please click here.
be given the same effect in England that it has in Slovenia.
23/11/15

CoA considers English court's
jurisdiction under EU Maintenance
Reg following previous proceedings in
another EU member state

The Court of Appeal determined that the four points
contained within H's appeal should be thought of as
"stages"; each subsequent point may only be reached if their
predecessors have been established. Thus the appeal must
fail if point (i) cannot be established.

McFarlane LJ, with whom Sales LJ and Black LJ agreed,
found that the Slovenian court had not made a "decision"
nor had there been a "court settlement" with respect to
spousal maintenance. Consequently, the husband's appeal
In Ramadani v Ramadani [2015] EWCA Civ 1138 The Court was dismissed.
of Appeal was required to consider, apparently for the first
time, the jurisdiction of a court in England and Wales to With respect to the finding that there had not been a
entertain an application for spousal maintenance in the "decision" the McFarlane LJ adopted the following
context of Council Regulation (EC) 4/2009 ("The reasoning:
Maintenance Regulation") following proceedings in another
EU member state.
a. The fact that the relevant clause appeared
Both parties were born in Kosovo but lived for much of their
married life in Slovenia. In May 2008 the wife and children
moved to live in England and Wales.
In June 2008 the wife commenced divorce proceedings in
Slovenia and the marriage was eventually dissolved by the
Slovenian Court in November 2011. The court record of the
outcome of the proceedings stated:
"Decided:
Due to the partial withdrawal of the complaint, the
proceeding regarding the following claim for
maintenance has been stopped:"

immediately under the heading "Decided" was not
determinative. The jurisdiction of the court in England
and Wales cannot be determined solely by consideration
of the "end result" or manner in which matters have been
laid out on a page. The substance of the Slovenian
proceedings was relevant.
b. In September 2010 W indicated she wished to revoke
her claim for maintenance and H agreed to that course:
"There was a decision, but it was the wife's decision
to withdraw her claim; it was not 'a decision … by a
court' as required by Article 2.1(i)."

In relation to the finding that the result of the Slovenian
In October 2013 W was given leave to apply for financial proceedings did not amount to a "court settlement"
remedy orders in under Part III of the MFPA 1984. In McFarlane LJ made the following observations:
November 2014 the English High Court heard H's
applications to effectively knock out all of W's claims in
a. It was not known if a husband's consent is required in
England and Wales. The judge delivered what McFarlane LJ
Slovenia before a wife is permitted to withdraw an
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extant claim for maintenance. Therefore the significance
of the recording that H agreed to the withdrawal was
ambiguous.
b. By September 2010 W was habitually resident in the
UK and therefore had a choice of jurisdictions. If she
unilaterally withdrew her claim in Slovenia so as to
pursue it in England that would be an understandable
course of action.
c. There was no positive evidence that W agreed or
accepted that there should not be a spousal maintenance
obligation on H.

The Supreme Court has allowed the appeal by a Moroccan
father whose son was brought to the UK by his mother
against the father's wishes.
The appeal in In the Matter of J (A Child) [2015] UKSC 70
concerns the application of the 1996 Hague Convention on
Jurisdiction, Applicable Law, Recognition, Enforcement
and Co-operation in respect of Parental Responsibility
and Measures for the Protection of Children ('the 1996
Convention'); in particular the scope of the jurisdiction
conferred by article 11 in 'all cases of urgency' on a
contracting state where a child is present but not habitually
resident.

For the judgment, preceded by a summary by Thomas
Harvey of 1 Hare Court, which is reproduced above, please Background
click here.
The 1996 Convention came into force in the United
Kingdom on 1 November 2012 and has not previously been
23/11/15
considered by the Supreme Court. The subject of the
proceedings is a child, called Saleem in the judgment, who
was born in January 2007. His parents are both from
Morocco and hold Moroccan and British citizenship. The
parents lived in England when Saleem was born but moved
Latest divorce figures show fall of
first to Saudi Arabia in 2009 and then to Morocco in 2011.
The marriage broke down in December 2011. Saleem lived
nearly 3% on previous year
with his mother, who was granted residential custody by
Latest figures released by the Office for National Statistics, the local Family Court in 2012. His father was granted and
exercised visiting rights. Saleem's mother moved to
for the year 2013, show:
England in January 2013 but Saleem remained in the care of
Ÿ There were 114,720 divorces in England and Wales in his maternal grandparents until 14 September 2013, when
2013, a decrease of 2.9% since 2012, when there were the mother brought Saleem to England. Since then he has
lived here with her and her new husband, whom she
118,140 divorces.
married in January 2013 and with whom she now has
Ÿ In 2013, there were 9.8 men divorcing per thousand another child. Saleem's father has had no face to face contact
married males and 9.8 women divorcing per thousand with him since.
married females. A decrease of 27% for men and 26% for
Saleem's father applied on 23 September 2013 to the
women compared with 2003.
Moroccan Family Court for an order granting him
Ÿ The number of divorces in 2013 was highest among men residential custody of Saleem but this was refused on 16
January 2014.
and women aged 40 to 44.
Ÿ For those married in 1968, 20% of marriages had ended
in divorce by the 15th wedding anniversary whereas for
those married in 1998, almost a third of marriages (32%)
had ended by this time.
Following a decline in the number of divorces between 2003
and 2009 (from 153,065 to 113,949) there was a 4.9% increase
in divorces in 2010. The number of divorces then remained
relatively stable until 2012, fluctuating just below the
number recorded in 2010, before falling again in 2013. The
fall in divorces to 2009 is consistent with a decline in the
number of marriages over the same period. The decrease in
marriages may be due to the increasing number of couples
choosing to cohabit rather than enter into marriage (see
Cohabitation and Marriage in Britain since the 1970s).
Since 2009 the number of marriages has increased each year,
while the number of divorces has fluctuated.
The ONS statistical bulletin is here.
23/11/15

Father’s appeal allowed by Supreme
Court in 1996 Hague Convention case

On 14 March 2014 the father brought proceedings in the
High Court seeking an order that Saleem be made a ward of
court and directions for his summary return to Morocco.
The judge found that the father had not consented to the
removal of Saleem from Morocco, which was wrongful, and
that Saleem had been habitually resident in Morocco before
his removal. He ordered the mother to return Saleem to
Morocco. It was not argued before him that the effect of the
1996 Convention was that he had no jurisdiction to make the
order he did.

Court of Appeal
The mother appealed to the Court of Appeal, which held
that the English courts did not have jurisdiction under the
1996 Convention, or on any other basis, on the facts of this
case. In cases where a child was habitually resident in
another state, as in Saleem's case, jurisdiction only arose in
cases of urgency under article 11. This was not such a case
because the father could have made an immediate
application to the Moroccan court for a return order. The
Court of Appeal judgment is here.

Supreme Court
The Supreme Court unanimously allows the appeal,
holding that it is open to the English courts to exercise the
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article 11 jurisdiction in cases of wrongful removal under
the 1996 Convention, and it orders that the case be returned
to the High Court for a decision as to whether it is
appropriate to do so in the circumstances of this case. Lady
Hale, with whom the other justices all agree, gives the only
substantive judgment.

by article 11 of the 1996 Convention and, if so, in what way.
The question will be answered on the basis of up to date
information about Saleem and, if necessary, about
Moroccan law, and attention can also be given to the
important question of whether an order for interim contact
between Saleem and his father should be made [41-44].

Reasons for the Supreme Court judgment

The Supreme Court judgment is here.

The focus of the 1996 Convention is on the care and
upbringing of the child and an order for the return of a child
to the country of his or her habitual residence is a 'measure
of protection' falling within its scope [23]. Jurisdiction in
wrongful removal cases remains with the authorities of the
contracting state in which the child was habitually resident
immediately before the removal (article 7) and article 11
supplies an additional jurisdiction to the courts of the
territory where the child is present in the limited
circumstances of 'cases of urgency' [26]. An order made
under article 11 can have extraterritorial effect and can thus
be contrasted with the purely ancillary power in article 20 of
the Brussels II Revised Regulation [26-29]. It is not limited to
cases of wrongful removal but extends to safeguarding
children who are lawfully present in another country [30]. It
can secure a valuable 'soft landing' for children whose
return to their home country is ordered under the 1980
Hague Convention on the Civil Aspects of International
Child Abduction ('the 1980 Convention') [31].

Supreme Court Press Summary
25/11/15

Baroness Hale addresses ALC Annual
Conference on the child’s voice in
family proceedings
On 20th November, Baroness Hale of Richmond, Deputy
President of the Supreme Court, delivered the keynote
speech at the Association of Lawyers for Children Annual
Conference on the subject of the children's voice in family
proceedings.
The speech is here.
27/11/15

Lady Hale said that it would place these objectives in
jeopardy if the courts could not invoke the article 11
jurisdiction without first assuring themselves that it was
impossible for the courts of the home jurisdiction to take
action [32]. In the absence of this pre-condition, the
interpretation of article 11 demands a holistic approach. It is
consistent with the overall purpose of the 1996 Convention
that measures of protection which the child needs now
should not be delayed, provided they are in support of
rather than in opposition to the jurisdiction of the home
country. It is a secondary, not the primary jurisdiction [3334]. Although this approach does not emerge from either the
Explanatory Report of Paul Lagarde in 1996 or from the
Practical Handbook on the operation of the 1996
Convention, they should not be treated as if they were
words in the Convention, and the focus of both is orders in
the context of proceedings for abduction governed by the
1980 Convention, rather than cases to which the 1980
Convention does not apply [39].
An abduction case governed solely by the 1996 Convention
is not invariably one of 'urgency' but it is difficult to
envisage a case in which the court should not consider it to
be so and go on to consider whether it is appropriate to
exercise the article 11 jurisdiction. The courts of the country
where the child is present are often better placed to make
orders about the child's return, as they can take steps to
locate the child and exert any necessary coercive powers.
The machinery of obtaining and then enforcing orders made
by the home country may be cumbersome and slow. The
child's interests may be compromised if the country where
he or she is present is not able to take effective action in
support of their return [39]. Accordingly the appeal is
allowed.
It is not right, however, simply to restore the judge's order
for return. The case should be returned to him for a new
decision approached on the proper footing, namely whether
the English court should exercise the jurisdiction conferred

President's practice guidance
'endorses family law arbitration
scheme'
The President of the Family Division, Sir James Munby, has
issued Practice Guidance concerning arbitration in the
family court. The Guidance is concerned with the interface
between the family court and arbitrations conducted in
accordance with the provisions of the Arbitration Act 1996
where the parties to a post-relationship breakdown
financial dispute have agreed to submit issues for decision
by an arbitrator whose award is to be binding upon them.
Divorce solicitor and family law arbitrator, Tony Roe, of
Berkshire-based Tony Roe Solicitors noted:
"Back in January last year, 2014, in S v S [2014] EWHC 7
(Fam) the President set the lights at green for family law
arbitration when he endorsed the scheme. At the end of
the judgment he said:
'Drafts of templates for such orders have been
produced for consultation as part of the Family
Orders Project being managed by Mostyn J. But
alongside these innovations the need for procedural
adaptation is becoming increasingly pressing.
Whether such topics are most appropriately dealt
with by rule changes (for example to the Family
Procedure Rules 2010 and/or the Civil Procedure
Rules 1998) or by the issue of Practice Directions or
Practice Guidance is a matter for consideration."
"Almost two years on, we have that promised follow up.
"The short but comprehensive practice guidance deals
with various issues including the stay of financial
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remedy proceedings already underway in the family
court and how an arbitration award is to be turned in to
a consent order. It comes with a suite of template orders.
The President repeats what he said in S v S, namely that
where the parties are putting the matter before the court
by consent, it can only be in the rarest of cases that it will
be appropriate for the judge to do other than approve
the order.
"He also adds that it may be more appropriate for some
arbitration awards, eg relating to the Trusts of Land &
Appointment of Trustees Act 1996, to be brought (if
necessary) before a court which does not exercise family
jurisdiction.
"This further endorsement of the family law arbitration
scheme by the President was deliberately launched by
him at the start of Dispute Resolution Week. He stresses
that the Family Court has an obligation under FPR
3.3(1)(b) 'where the parties agree, to enable non-court
dispute resolution to take place.'
"Family law arbitration offers speed, flexibility and
confidentiality. Court delays are increasing, upping the
cost of 'traditional' litigation.
"With the key launch of the practice guidance many
more family lawyers will realise that family law
arbitration is a very real option."
24/11/15

CoramBAAF consults on future of
fostering in England

problematic' regulations and guidance. There is also a
discussion paper on permanence in foster care.
Those documents can be found here.
27/11/15

Court of Appeal overturns High Court
ruling on civil legal aid residence test
The Court of Appeal has found that the Government's
introduction of the controversial 'residence test' for legal
aid, was lawful. This overturns a Divisional Court
judgment of July 2014, which found the introduction of the
test to be discriminatory and unlawful.
The Court of Appeal held that the Lord Chancellor did have
power under LASPO to introduce the test by way of
secondary legislation and that while withholding legal aid
from particular groups may be discriminatory, it could be
justified.
Both courts were presided over by a panel of three judges
and have considered very different aspects of the case, and
come to very different conclusions.
The Law Society has expressed disappointment at the
decision and in addition that the Court of Appeal did not
consider the likely impact of the residence test on the
continuing viability of civil legal aid provision, as it is likely
that providers will need to require all clients to provide the
necessary evidence to establish that they are eligible for
legal aid on the basis of residence.

Public Law Project, the claimant in this case, is seeking leave
CoramBAAF is consulting on a draft position statement to appeal to the Supreme Court.
about the future of fostering in England. The issues are set
out in a draft position statement and an accompanying The Court of Appeal judgment is here.
discussion paper on permanent fostering.
27/11/15
Since three quarters of the children and young people in
care live with foster carers, CoramBAAF believes that an
effective care system needs to prioritise fostering.
The position statement says:
"Children and young people in foster care are very
diverse in terms of age and the purpose for which they
are in care. Currently foster care works well for some
children and young people, particularly those where
permanence is subsequently achieved through
reunification with birth parents, care with family and
friends, or adoption.
"For others the system works less well, and is
particularly problematic for children needing
permanent substitute family care and for those entering
care as teenagers. These two groups are very different,
and a single set of changes will not meet the needs of
both."

House of Commons Library publishes
research briefing on legal aid for
domestic violence victims

The House of Commons Library has published a very useful
research briefing on legal aid for victims of domestic abuse.
The briefing sets out the legislation, the policy background
and debate on the proposals which led to LASPO 2012, and
what has happened since the introduction of the Act. The
briefing considers how the domestic violence 'gateway' has
operated in practice, whether victims of domestic abuse are
receiving legal aid, and lists the evidential requirements.
The briefing can be accessed from this page.
27/11/15

In the draft position statement CoramBAAF sets out a series
of proposals looking at permanence in normal family life,
professional foster care and changes to 'confusing or

www.familylawweek.co.uk

Family Law Week December 2015 - 17

Fostered children fare better
educationally than vulnerable children
who remain at home
Children in foster care make better educational progress
than vulnerable children who remain with their family. This
is the principal finding from a research study conducted by
the School for Policy Studies and Graduate School of
Education University of Bristol and the Rees Centre for
Research in Fostering and Education and Education
Department, University of Oxford. It has been funded by
the Nuffield Foundation.
According to the BBC News, the difference is at least six
GCSE grades at 16 years of age.
The report on this joint research study with the University
of Bristol is being formally launched on Monday 30
November 2015. The findings will be presented at a public
seminar in Oxford on Monday 30 November at 5pm. No
registration required. Details of the seminar are here.
30/11/15
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ARTICLES
Finance & Divorce Update November 2015

Edward Heaton, Principal Associate and Jane Booth, Associate, both of Mills & Reeve LLP analyse the news and case
law relating to financial remedies and divorce during August 2015
This month's bumper Finance & Divorce update is provided in two parts:
1. News in brief
2. Case law update

News in brief
House of commons briefing paper published on transparency in the family court
The House of Commons library have published a briefing paper considering transparency in the Family Court, including
communication of information and media attendance, and background on recent changes in the area.
The briefing paper also considers the issues of confidentiality and openness within the family court.
The briefing paper can be accessed here.

Mediation starts in the last quarter up by a third
The Ministry of Justice has published the legal aid statistics for April to June 2015.
Over the last year the number of mediation assessments has been at around half the pre-LASPO levels. The number of
mediation starts fell by a similar proportion to assessments following LASPO but have recovered more strongly and were
up by 33% in the last quarter compared to the same period in the previous year.
Over the last year, 64% of mediation outcomes involved successful agreements. Of these, the children category had the
highest proportion of agreements being successful at 67%.
The report can be found here.

Further progress report on the divorce centres
Family Law solicitor, Tony Roe, made a series of information requests of the Ministry of Justice and, as a result, HMCTS
have explained how the new system is working. The update is briefly as follows:
o The work of all 45 London and South East courts is now transferred to the Bury St Edmunds divorce centre.
o The centre is receiving between 1,250 to 1,300 petitions per issue per week. In September, 18.5% of petitions were
returned due to errors.
o The centre expects to issue upwards of 40,000 petitions per annum, with an average of approximately 800
petitions per week.
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o Petitions are currently being processed in an average of 4 days (between 1 and 8 days of receipt).
o There have been delays because of a problem at the acknowledgement of service stage and at the point of
directions for trial, but those issues have now been addressed.
The centre has said that their revised goals are that all work is to be processed within 5 days of receipt by the end of
October 2015, and within 2 days of receipt by the end of December 2015.

MP says couples should be allowed to apply for "no fault divorce"
On 13 October 2015, Richard Bacon MP proposed an amendment to family law which could enable couples to say that
there is no fault for the break up and apply for a "no fault divorce". This would involve both parties signing a declaration
stating that the marriage has broken down "irretrievably".
MPs passed the first reading of Mr Bacon's no fault divorce bill on Tuesday 13 October.
Mr Bacon made it clear that he did not want to make divorce "easier" and increase the number of divorces. However, he
indicated that he wanted to raise the option of divorce without blame rather than having to rely on one of the five facts
currently required.

Family mediators move towards self-regulation
In an effort to boost public confidence in mediation, the Family Mediation Council has established a professional register
both for fully accredited mediators and for those mediators who are working towards accreditation.
It is also working on setting up an independent standards and regulatory body, comprised of three mediators and three
independent members. The Family Mediation Standards Board would sit under the umbrella of the Family Mediation
Council and be chaired by Robert Creighton, a retired NHS chief executive and former civil servant.
The council hopes that these measures will protect against poor practice and provide recognition and support for
registered family mediators.

C v C (8 October 2015) – mental health, earning capacity and the needs of children
The Court of Appeal (Civil Division) judgment in this case has yet to be reported but, in short, the matter was an appeal
in relation to an alleged failure on the part of a judge to take account of a wife's mental health problems in assessing her
earning capacity.
The husband had secured a child arrangements order that the child of the family live with him due to concerns over the
wife's care. The wife's contact with the child was supervised by her parents.
An award was made of 60:40 in favour of the husband who was in a new relationship and had a second child through that
relationship. The division allowed the husband to purchase a property, with the help of a mortgage, for himself, his
partner and the two children and the wife to purchase a smaller property for herself, mortgage-free. There was to be a
clean break.
The wife argued that the Judge had failed to take into account her mental health problems in assessing her earning
capacity, but it was held that any failure had not impacted upon the award – there were limited assets in the case and the
needs of the child of the family were the priority, the husband's housing was at the bottom end of the bracket and the
husband's financial position was such that he simply did not have the capacity to make periodical payments.

Case law update
Sharland (Appellant) v Sharland (Respondent) [2015] UKSC 60
This appeal, by the wife, considered the impact of fraudulent non-disclosure in relation to a financial settlement agreed
between the husband and the wife on divorce.
The parties married in 1993 and separated in 2010. They had three children, one of whom has severe autism and will
require care from the wife throughout his life. The husband is an entrepreneur who has a substantial shareholding in the
software business that he had developed, AppSense Holdings Limited. In the financial proceedings between the parties,
the value and manner of distribution of this shareholding was the principal matter in dispute.
Both parties instructed valuers who provided valuations on the basis that there were no plans for an Initial Public Offering
of the company. The trial took place in the High Court before Sir Hugh Bennett in July 2012. The husband gave evidence
confirming there was no Initial Public Offering "on the cards today". The parties reached a settlement by which the wife
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agreed to receive 30% of the net proceeds of sale of the company, whenever that took place, together with further assets
including £10m in cash and property.
The judge approved the agreement and a draft consent order was prepared. Before it was sealed, however, the wife
became aware, due to reports in the press that the company was being actively prepared for an Initial Public Offering.
This was expected to value the company at a figure far in excess of the valuations prepared for the hearing (between
US$750m and US$1,000m).
The wife immediately invited the judge not to seal the consent order and applied for the hearing to be resumed. At the
hearing of her application in April 2013, the judge found that the husband's evidence had been dishonest and that, had he
disclosed the Initial Public Offering plans, the court would have adjourned the financial proceedings to establish whether
it was going to go ahead. However, by the time of the hearing, the Initial Public Offering had not taken place and was not
now in prospect. The judge declined to set aside the consent order on the ground that he would not have made a
substantially different order in the financial proceedings, applying the decision in Livesey (formally Jenkins) v Jenkins [1985]
AC424.
The Court of Appeal upheld the judge's order and the wife appealed to the Supreme Court.
The Supreme Court unanimously allowed the wife's appeal. The consent order would not be sealed and the wife's
application for financial relief is to return to the Family Division of the High Court for further directions.
Lady Hale said that it "is in everyone's interests that matrimonial claims should be settled by agreement rather than by an
adversarial battle in court. The financial resources of the family are not whittled away by the often substantial legal costs involved.
The emotional resources of the family are not concentrated on conflict. The future relationship between the adult parties is not soured,
or further soured, by that conflict".
However, Lady Hale went on to say that "it is not possible for such an agreement to oust the jurisdiction of the court to make orders
about their financial arrangements". Such an agreement does not give rise to a contract enforceable in law, but the court will
make an order in terms agreed unless it has reason to think there were circumstances into which it ought to enquire.
Lady Hale said that, although the court still has to exercise its statutory role, it will be heavily influenced by what the
parties themselves have agreed. She explained that, allied to this responsibility of the court, it is the duty of the parties to
make full and frank disclosure of all relevant information to one another and to the court.
Lady Hale said that the present case was one of fraud. The general principle that fraud unravels all is correct. The only
exception to this is where the court is satisfied that:
(i) at the time when the consent order was made, the fraud in question would not have influenced a reasonable
person to agree its terms; and
(ii) had it known then what it later knows, the court would have made a significantly different order, whether or
not the parties had agreed to it.
The burden of establishing the above must lie with the perpetrator of the fraud.
Lady Hale said that, on the facts, the judge would not have made the order he did, when he did, in the absence of the
husband's fraud. Accordingly, the consent order should have been set aside.
The judge had misinterpreted Livesey (formerly Jenkins) v Jenkins [1985] AC 424, which had drawn a distinction between
triviality and materiality at the date of the order and not at some later date. Livesey was not, in any event, a case involving
fraud. The judge had been wrong to deprive the wife of a full and fair hearing of her claims by remaking his decision at
the hearing of her application on the basis of the evidence before him. Lady Hale said that the consent order should,
therefore, not have been sealed, and the matter should return to the Family Division for further directions.
Lady Hale said "the divorce court retains jurisdiction over a marriage even after it has been dissolved. While it is now possible for
the court to achieve a clean break between the parties, the issue raised by an application to set aside for fraud, mistake or material
non-disclosure is whether it was consistent with the court's statutory duties so to do".
Lady Hale explained that section 31F(6) Matrimonial and Family Proceedings Act 1984 gives the family court the power
"to vary, suspend, rescind or revive any order made by it". Lady Hale endorsed the observations of Lord Wilson in the
judgment in Gohil v Gohil [2015] UKSC 61 (see below) on the question of how such applications should be made, while
emphasising that the renewed financial remedy proceedings need not start from scratch. The court may be able to isolate
the issues to which the misrepresentation or non-disclosure relates and deal only with those issues.
Lady Hale went on to refer to the fact that the Supreme court had recently emphasised, in Vince v Wyatt (Nos 1 and 2)
[2015] UKSC 14, the need for active case management of financial remedy proceedings, "which … includes promptly
identifying the issues, isolating those which need full investigation and tailoring future procedure accordingly". There is enormous
flexibility to enable the procedure to fit the case, and this applied just as much to cases of this sort as it did to any other.
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Gohil v Gohil [2015] UKSC 61
This is a case where the Supreme Court unanimously allowed the wife's appeal and reinstated an order setting aside a
financial consent order on the grounds of fraudulent non-disclosure.
Background to the appeal
The appellant wife ("the wife") used to be married to the respondent husband ("the husband"), a former solicitor. In 2002,
the wife petitioned for a divorce. In response to her financial claims, the husband asserted that all of his ostensible wealth
represented assets that were held by him on behalf of his clients. Shortly before 30 April 2004, the husband produced a
balance sheet of what he alleged his personal assets to be which, when set against his liabilities, yielded a net deficit of
£311,512. On 30 April 2004, the parties settled at an FDR. Whilst the ancillary relief proceedings were compromised, the
wife suspected that the husband had not fully disclosed his assets.
The order provided for the husband to make a lump sum payment in final settlement of the wife's claims (which was
eventually paid) together with periodical payments (which the husband stopped paying in 2008). The consent order
contained a recital setting out the wife's suspicion that the husband had not provided full and frank disclosure of his
financial circumstances and stating that she was compromising her claims despite this to achieve finality. In 2007, the wife
applied to set aside the 2004 order on the grounds that the husband had fraudulently failed to disclose his assets. The
ensuing proceedings were delayed, largely because the husband was charged, in 2008, with serious money laundering
offences dating back from mid-2005. The husband was convicted and committed to prison in 2011. The husband remains
in prison, serving a 10 year sentence, and confiscation proceedings against him are ongoing.
The wife alleged that new evidence had come to light in the criminal proceedings that showed that the husband had not
given full disclosure when the consent order was made. In September 2012, after an 8 day hearing, Moylan J set aside the
2004 order. His decision was made on the basis that (a) there had been serious non-disclosure by the husband when the
2004 order had been made and, had the husband made full disclosure, the outcome would have been different, and (b)
because the wife's evidence had satisfied the criteria in Ladd v Marshall [1954] 1 WLR 1489 (which governs when fresh
evidence may be produced on appeal), it followed that the wife's application should be allowed.
The husband appealed. The Court of Appeal allowed the husband's appeal. It held that Moylan J had incorrectly applied
the Ladd v Marshall criteria. The effect of the order of the Court of Appeal was, therefore, "to prevent the wife from asking the
court to revisit the level of capital provision made by the husband for her under the order dated 30 April 2004".
Appeal to the Supreme Court
The wife appealed to the Supreme Court, which unanimously allowed her appeal and reinstated Moylan J's order.
The husband had suggested that, as a High Court judge, Moylan J had not had jurisdiction to set aside an order of the High
Court. Whilst this argument had not been pursued in the Court of Appeal, the Supreme Court made the following
observations:
(i) "The Court of Appeal has long recognised that it is an inappropriate forum for enquiries into non-disclosure issues raised
in proceedings for the setting aside of a financial order:… The Court of Appeal is not designed to address a factual issue other
than one which has been ventilated in a lower court";
(ii) "That the Court of Appeal is an inappropriate forum is clearly demonstrated by the present case: there is no way in which
it would have devoted its resources to the conduct of an intensive eight-day fact-finding hearing, upon controversial evidence
given by live witnesses and contained in a mass of documents, such as was conducted by Moylan J;
(iii) There is an urgent need for definitive confirmation of the High Court's jurisdiction to set aside a financial order
made in that court;
(iv) The Supreme Court endorsed the conclusion of the Family Procedure Rules Committee in relation to its "Setting
Aside Working Party", set out in the minutes of its meeting on 20 April 2015.
The Supreme Court said that the recital in the consent order had no legal effect on a financial order in divorce proceedings.
The Supreme Court stated that "… the spouse has a duty to the court to make full and frank disclosure of his resources, without
which the court is disabled from discharging its duty under section 25(2) of the Matrimonial Causes Act 1973 and any order, by
consent or otherwise, which it makes in such circumstances is to that extent flawed. One spouse cannot exonerate the other from
complying with his or her duty to the court".
The Supreme Court stated that the Ladd v Marshall criteria would have no relevance to the determination of an
application to set aside a financial order on the grounds of fraudulent non-disclosure. The Supreme Court said that the
Court of Appeal was wrong to accept an argument that the criteria should apply to determine what evidence should be
produced because:
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(i) the Court of Appeal would not have conducted the necessary fact finding exercise;
(ii) it pre-disposes that there had already been a trial whereas, in this case, the wife's first opportunity to produce
the evidence had been at a hearing before Moylan J;
(iii) the evidential criteria should not depend on the level of the court; and
(iv) "overarchingly the argument loses sight of the basis of an application to set aside a financial order for non-disclosure. It
is that the respondent failed to discharge his duty to make full and frank disclosure. The Court of Appeal held that it was open
to the wife in the present case not to have consented to the order on 30 April 2004; instead to have proceeded to a substantive
hearing of her financial claims; and, if reasonably diligent, there to have adduced the evidence of the husband's resources which
she adduced before Moylan J in 2012. But at that hypothetical hearing the onus would not have been on her to adduce evidence
of the husband's resources. The onus would have remained on him".
The Supreme Court said that, through no fault of his own, Moylan J had relied upon evidence from the husband's criminal
proceedings obtained from sources outside the UK (which had been held inadmissible and been discounted by the Court
of Appeal). However, even if Moylan J had referred only to the remaining evidence, he would still have concluded that
the husband had been guilty of material non-disclosure.
The Supreme Court ordered that Moylan J's order from September 2012 be reinstated and that the wife's claim for further
capital provision should, therefore, proceed before him.
The Supreme Court observed that "it is unclear whether her claim will succeed and, if so, to what extent. Moylan J will need to
decide, no doubt with the assistance of the CPS, how best to synchronise his conduct of her application with the confiscation
proceedings pending against the husband in the Crown Court; and he will need to investigate not only the extent of the husband's
current assets but the extent to which they represent the proceeds of his crimes. For, although the court has jurisdiction to order a
transfer to the wife of property so tainted, it will ordinarily, as a matter of public policy, decline to exercise its jurisdiction to do so (CPS
v Richards [2006] EWCA Civ 849) and, in the present case, the wife has made clear that she will not ask it to do so. In its submissions
to Moylan J, the CPS informed him of its allegation in the confiscation proceedings, disputed by the husband, that he had realizable
assets of almost £35m. With respect, the Court of Appeal was wrong to say that, to the extent that they existed, the husband's realisable
assets would necessarily represent the proceeds of crime; but some or indeed all of them may well do so and Moylan J faces an
unenviable task in keeping the scale of his inquiry within tight bounds".

BR v VT [2015] EWHC 2727 (Fam)
This was an application made by a husband for an interim order for the sale of the matrimonial home.
By way of background, the parties had married in London in 1998. They had a son, 14, and a daughter, 10. The
matrimonial home had been purchased in 2012 and had been extensively renovated. By the time of the application, there
was a significant mortgage and over half a million pounds in the form of a loan from the husband's sister. Other debts that
had been incurred included tax that would be falling due in the sum of approximately £165,000, and debts owing to the
husband's business partner and sister in relation to paid tax in the sum of £83,000 and a further loan from the husband's
employer and credit card debts of approximately £48,000.
The matrimonial home had been marketed for sale and an offer had been made in respect of it of £2.47m which would,
once all of the debts had been taken into account, including outstanding legal fees of £310,000, leave the parties with just
over £100,000.
The husband was earning £163,000 net per annum, but the families' outgoings outstripped that amount by £20,000 per
annum even before day to day living expenses were taken into account, leaving the parties, in the words of Mr Justice
Mostyn, "in a position of serious revenue deficit".
The application for the interim order had been necessitated by the wife's withdrawal of her agreement to the sale, which
she sought to justify on the basis that, at the time that she had been agreeable to the sale going through, she had been
looking to relocate, with the children, to California. An application for an order allowing this had, however, since been
refused.
In his judgment, Mostyn J identified the three procedural routes whereby the order sought by the husband could have
been awarded. The first was an order under s17 of the Married Women's Property Act 1982, the second was an order
under s13 and s14 of the Trusts of Land and Appointment of Trustees Act 1996 and the third was an order under FPR 2010
r.20.2(1)(c)(v). Ultimately, Mostyn J made an order under the Family Procedure Rules, which provide that the Court may
make, as an interim remedy, an order "for the sale of relevant property which is of a perishable nature or which for any other good
reason it is desired to sell quickly", relevant property being defined as including land. Mostyn J also ordered that the wife's
rights of occupation be terminated and that her matrimonial home rights notice be vacated.
The Judge was "very critical" of both parties, the husband for his "reckless and irresponsible conduct in spending such a large
sum of money in the year of separation" and the wife for "reneging on her clear agreement to sell and sticking her head in the sand like
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an ostrich". Taking into account the factors under s33(6) of the Trust of Land and Appointment of Trustees Act 1996, the
Judge concluded that he had "no alternative" but to order that the house be sold "to impose financial sanity" on the family.

C v C & Another [2015] EWHC 2795 (Fam)
This matter related to the continuation or otherwise of an injunction which had initially been obtained by the husband
against the wife and one of the parties' sons, referred to in the judgment of Mrs Justice Roberts as "N".
By way of background, there had been a 34 year marriage, during which the parties had had two sons, N (31) and "A" (34).
The husband was a Cypriot national and the wife was Lebanese, by birth. Both parties were in their early sixties.
On the wife's case, the husband had formed a relationship with a third party, a woman in Cyprus, and had executed a
power of attorney in the woman's favour.
During the marriage, the husband had been "the driving force" behind a successful property investment group through a
London based trading company, "C Ltd", and various offshore offshoots. D Ltd and R Ltd were property investment
companies in which the husband and the wife each owned 50% of the shares (the wife holding her shares, according to the
husband, on trust for the husband). The wife and N were the directors, and C Ltd collected the rents arising from the
properties held by the companies under what was described as an informal arrangement that had been put in place by the
husband. The underlying property portfolios were said to be of a net worth of in excess of £32m.
Shortly before serving the petition, the wife had transferred £12m to an offshore account (due, she later said, to a fear that
the husband would otherwise have transferred the funds to the woman in Cyprus). Despite the fact that (i) the funds had
subsequently been transferred, by agreement, into a joint account, and (ii) the husband and the wife had given
undertakings to the effect that neither would diminish the value of the assets held by any of the companies other than in
the ordinary course of business, the husband commenced proceedings against N, suspending his employment with C Ltd
and removing both N and the wife as directors of C Ltd. This had prompted the wife and N, in their capacities as directors
of D Ltd and R Ltd, to resolve to take steps to commercialise the relationship of those companies with C Ltd, which would
effectively take them out of the control of C Ltd (and the husband). The husband's solicitors described the steps as "highly
aggressive and destructive" in a letter to the wife's solicitors in which injunctive action was threatened.
The husband's subsequent injunction application, which was made without notice in February 2015, was said to be
"extremely urgent because…the steps…proposed…were prejudicial to the husband and included an attempt by [the wife] and N to
obtain immediate access to… company bank accounts", all of which needed to be viewed within the context of the wife's prior
actions in relation to the £12m.
The injunction effectively stopped the wife and N from taking steps to implement the board resolutions. It was
subsequently modified slightly at a hearing in March, before an interim holding agreement was reached in April, pending
a full hearing of the matter in June.
At the hearing before Roberts J, the husband sought, in broad terms, the continuation of the injunction, in a further slightly
modified form. The wife sought the discharge of the injunction due to "inherent procedural and legal defects". N also
sought the discharge of the injunction, together with his costs.
The issues for Roberts J to determine were:
(i) The extent to which the court had the jurisdiction to make the order sought by the husband; and
(ii) The extent to which it should exercise that jurisdiction.
Roberts J considered Sections 37 of both the Matrimonial Causes Act 1973 (the MCA) and the Senior Courts Act 1981 (the
SCA), together with the Court's inherent jurisdiction (raised as a fall-back position by the husband).
Section 37 MCA
N's case was that:
(i) There had been no basis for the Court to make an order under the MCA as the reference to "any property" in s
37(2)(a) was anchored to "any property in which either or both of the parties to the marriage has or had a beneficial interest,
either in possession or reversion" and not to "any property generally, regardless of whomever it may below to". The MCA
could not be engaged, therefore, to prevent a dealing with property belonging to a company;
(ii) In any event, the MCA enabled the Court to restrict dealings between parties to a financial remedy application
and, in the absence of a finding that companies were the alter ego of the parties, they retained their own separate
legal identity.
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S37 SCA
N and the wife argued that (i) an injunction could only be granted if the circumstances were such that an injunction would
be likely to be available as a remedy in the Chancery or Queen's Bench Division and (ii) the husband needed to establish,
as a prerequisite, that there existed a cause of action against N.
Inherent Jurisdiction
N and the wife argued that there was no inherent jurisdiction for the Court to fall back upon in circumstances where an
injunction could not be granted under s37 MCA.
Findings
(i) The injunction should not have been sought on a without notice basis as there had been no "immediate threat in
terms of the movement… of assets with the intention of defeating [the husband's] claim for financial remedy
orders". There had, in short, been time to serve notice.
(ii) The Judge was critical of the husband's failure in February 2015 to disclose to the Court the fact that he had
removed both the wife and N as directors of C Ltd. This had been a "fundamental omission". It had been "a
misrepresentation of the position to present himself as a victim of a unilateral attempt by them to change the status
quo".
(iii) The District Judge had failed to give proper consideration as to how the injunction would impact upon D Ltd
and R Ltd, which were properly constituted corporate entities of which the husband had never been a director. The
Judge referred to Prest v Petrodel Resources Ltd and Others [2012] EWCA Civ 1395. Whilst it would not be in
every case that the separate legal identity of a company would be used as a shield, in the context of an injunction,
it would depend upon "the circumstances and whether the actions or intended actions upon which the injunction
is to bite relate to the actions of the individual per se or the actions of that individual in discharge of his or her
corporate obligations and responsibilities".
(iv) The Judge differentiated between the wife, who was a party to matrimonial proceedings, and N, who was not,
and she referred to the case of McGladdery v McGladdery [1999] 2 FLR 1102, which stood as a "fundamental
jurisdictional obstacle to any relief flowing from s37 MCA". Whilst an order limited in scope to the wife as director and
party to the proceedings might have been available, such an order was not available against N.
(v) In relation to s37 SCA, the Judge declined to make the order sought by the husband in the absence of any clear
evidence of a cause of action against N and on the basis of both a lack of merit in any event and the husband's failure
to discharge his duty to provide a "full, frank and fair presentation" at the time of his without notice application.
(vi) Even were there scope to make an order under the court's inherent jurisdiction (on the basis of a lower test
applying to that under s37 MCA), which she doubted, the Judge declined to do so.
(vii) On the basis of undertakings that the wife and N were prepared to give, the Judge felt that the reinstatement
of the April holding agreement was a more sensible way forward if the parties could agree to this. Absent
agreement, the husband's application was to be dismissed.

Mackay v Mackay [2015] EWHC 2860 (Fam)
This case was heard before Holman J. There had been divorce proceedings between the parties and, in November 2014,
there had been a final consent order.
The consent order had been agreed on the basis of certain factual presentations as to the parties' respective financial
positions. These included evidence as to the value of the husband's majority shareholding in a company, which appeared
to be the principal asset.
After the consent order had been made, the wife had learned that, in a period prior to the order being made, and whilst
these proceedings had been ongoing, the husband had been, or may have been, in communication or negotiation with a
possible purchaser of his shares, or all of the shares, at a figure considerably greater than the figures disclosed.
As a result, the wife made an application for an order setting aside the consent order on the basis of material nondisclosure.
Holman J observed that the Supreme Court had not yet made its decision in the cases of Sharland and Gohil (which would
involve consideration of the appropriate principles and approach on set aside applications of this kind) and explained that
this hearing could not take place until after that Supreme Court judgment had been handed down.
It was pointed out to Holman J, to his surprise, that he shared a common interest of sailing with the husband and that there
was a potential overlap of mutual friendships. Holman J was presented with a list containing 14 names. Holman J said
that, although he recognized every name on that list, he did not know the majority of the people named personally.
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However, there was one name on the list with whom he did have a friendship. Holman J noted that neither party had
applied for him to recuse himself as the judge.
Holman J explained that leading authority on the circumstances in which a judge should recuse himself probably
remained Locabail (UK) Limited v Bayfield Properties Limited and others [1999] EWCA Civ 3004. Holman J said that there was
no question, in this case, of him having any kind of interest in the outcome of the proceedings and, in his view, no question
of any possible objective or apparent bias. However, at paragraph 21 of the judgment, there was reference, albeit in
passing, to a judge recusing himself "If, for solid reasons, the judge feels personally embarrassed in hearing the case". Holman J
indicated that he might feel so embarrassed. He explained that there was a common friendship and that it could be a
source of personal embarrassment to him in his friendship with the other person if he had to find that another friend of his
had acted in a fraudulent, devious or untruthful way.
Holman J explained that there was the further consideration in that, currently, a two stage hearing was envisaged, with
some months between the first and the second stages. Holman J observed that, during that interval, there would be
occasions upon which he would be meeting the mutual friend as he was a friend who he met from time to time. Holman
J recused himself, therefore, from any further involvement in the case.

AE v BE [2014] EWHC 4868 (Fam)
This was a final hearing before Mr Justice Moor who needed to determine the computation of the assets, and then the
computation and structure of the award.
By way of background, both the husband and the wife were 75 years of age. The husband was of Greek/Cypriot origin
and had moved to the UK in 1959 and had subsequently made his fortune in property refurbishment and letting before
returning to live in Cyprus in 2002. His wife was a homemaker and had cared for the couple's two children, who were 48
and 50. She continued to live in North London. The situation was complicated somewhat by the extremely complex
company structure that had been established by the husband, the fact that a number of investments made by the husband
following his return to Cyprus had failed, by litigation both in Cyprus and here, the latter against the parties' son, and the
existence of a second son of the husband through a relationship with a third party in Cyprus.
It is beyond the scope of this summary to go into exhaustive detail and it should be borne in mind that the eventual
structure of the award was very much case specific. In short, however, the wife sought 50% of the assets, totalling
£24,621,000, together with an order for costs. The husband, on the other hand, proposed an award in the wife's favour of
40% of the assets, totalling £9,923,000.
The Judge found that the total assets amounted to £16,000,730 and that there was no reason for there to be any departure
from equality. Having factored risk into the assessment of the husband's liabilities, the wife's award was in the sum of
£8,365,000.
As to structure, the Judge rejected the wife's submission that she should receive only cash, not least because the husband
already had to find £14m to discharge bank loans that would fall due in 2016. The Judge referred, however, to the
well-known case of Wells v Wells [2002] EWCA Civ 476 and to the fact that, in general, "fair sharing is achieved by fair division
of the copper-bottomed assets and the liquid and risk-laden assets". The wife's award was, therefore, made up of a combination
of shares in various companies (some of which involved liabilities, exceeding £1m in total) and a lump sum payment of
£1.6m. Whilst the husband sought any payment to the wife to be payable over a 5 year period, the Judge determined that
the lump sum should be payable within 15 months, with interest payable by way of maintenance at the rate of £8,000 per
annum reducing proportionately in the event of part payment of the lump sum. The period of the payments was subject
to a s28(1A) bar on the basis that, if a lump sum payment was not made on the due date, interest would accrue at the High
Court judgment debt rate of 8% (i.e. at the rate of £128,000 per annum).

FB v PS [2015] EWHC 2797 (Fam)
Background
This is a case with a complex factual history. It concerns an application for financial remedies made by the wife where the
quantum of the assets was between £18.2m and £19.7m. There was virtually nothing in the name of the wife despite the
fact that she was an equal partner in the family business. There was a dispute as to whether she was an equal partner with
just the husband or with the husband's father as well.
The business had been sold for £17.6 million in 2012. The husband (44) and the wife (42) had started to discuss a business
venture together as early as in 1990, their personal relationship having developed by 1993. They had subsequently set up
a telecommunications consultancy company, referred to "Co X", in 1995. The husband had been the sole shareholder and
director on incorporation.
In 1996, a trust had been established by the husband's father. An overriding factor in setting up the trust had been the
desire for protection against Capital Gains Tax in the event of the company being sold, which was something that was
considered to be desirable from the outset, if the right price could be obtained.
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At the time of the hearing before Moor J, it was said by the husband's father that Co X was, in essence, a three way joint
venture between the husband, the wife and him. The wife disputed this and said that it was a joint venture between the
husband and her. It was, however, accepted that the husband's father had provided valuable assistance as "treasurer" to
the business until 2006, when a Finance Director had been appointed. The wife argued that the husband's father had been
more than handsomely remunerated for the work that he had undertaken.
The parties had married in August 1998, and there were no children of the marriage.
The wife moved into a property, known as "AR" in the judgment, which the husband's father had acquired as a
matrimonial home in 1982. AR had subsequently been put in trust.
The husband had purchased AR from the trust for £850,000 in November 2003. This money had been gifted to him in two
equal tranches of £425,000 in November 2003 by the husband's mother and father. There had then appeared to have been
a delay in the payment of stamp duty, delaying completion until May 2006.
AR had been registered in the husband's sole name. In July 2006, the husband took out a mortgage secured over the
property for £1m. He had subsequently made a loan of £980,000 to Co X at 12% interest. The wife had loaned £20,000 to
Co X at the same time. The husband says that this had been to provide working capital.
Moor J commented that, overall Co X, had been a "tremendous success" and there was "no doubt that both parties worked
phenomenally hard". "The wife was an incredibly successful sales women who secured enormously valuable contracts for
the business. The husband's role was, essentially, that of chief executive." Whilst a full time finance director had been
appointed in 2005, Moor J accepted that the husband's father's involvement had not then come to an end.
The husband and wife had not taken large salaries from the business. The husband had, on average over the period from
1997 to 2012, taken approximately £57,000 per annum. The wife had taken approximately £40,000 per annum over the
same period.
This was to be contrasted with the remuneration paid to the husband's father by way of "management charges". Between
1996 and 2013, the total management charges had been £3,112,167. These had been paid into a company owned by the
husband's father in which he had a very significant Director's Loan Account and was able to draw from, tax free (although
there would have been Corporation Tax on the company's profit).
There had been a number of loans made to Co X over the period of its ownership by the husband, the details of which are
outside to scope of this summary.
Moor J said there was "no doubt that the standard of living enjoyed by the parties during the marriage was considerably
higher than could have been achieved by their net salaries". It was equally clear that a significant part of the expenditure
had been funded by the husband's father.
Moor J indicated that two issues arose. The first was the quantum of the financial support by the husband's father and the
second was one of credit.
When Co X had been sold, the only person who to have benefited had been the husband. Moor J said that he had benefited
to a very considerable extent, albeit the vast majority of the benefit had been by way of loans.
Settlement offers
The wife had made an open offer in April 2015. She had stated the assets to be worth £20 million, and she had sought an
award of £9 million. She had not spelt out any reason for departure from equality apart from referring to the legal costs
of a contested hearing.
The husband's open offer had been made in May 2015. He had asserted the net assets to be £18,520,301 and had argued
that the value of AR should be deducted as non-matrimonial property. He had asserted that the wife should then be
awarded 40% of the remaining assets to reflect the interests of the wider beneficiaries in the husband's father's trust. He
had calculated the lump sum payment as £6m and had further reduced this to £5.8m.
Issues to be determined
Moor J heard the best part of a week's worth of evidence and, as he saw it, there were three main issues:
(i) The quantification of the asset schedule. In particular, Moor J said that he had to determine three separate matters:
- the approach to the profit made on the sale of the property;
- the approach to the value to be attributed to some French properties; and
- whether or not a sum of £161,300 that had been repaid to the husband's father following the sale of Co X
had actually been an asset of the husband;
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(ii) Whether the entire assets of the trust were to be viewed as a resources of the husband / wife or whether a
proportion of them should be allocated to the husband's father and/or the husband's sisters and half-brother; and
(iii) How the value of AR (the matrimonial home) should be treated.
Moor J referred to the fact that, in the absence of good reason to the contrary, the fruits of the marriage should be divided
equally. He referred to the three strands of award in Miller v McFarlane (namely sharing, needs and compensation). Moor
J said:
(a) Compensation did not apply; and
(b) The resources of the parties were sufficient such that, whatever the award, the reasonable needs of each of them
would be more than satisfied; and
(c) The concept of sharing was "undoubtedly" fully engaged. The issues were the identification of the matrimonial
assets and the extent to which there was good reason for any departure from an equal division of those assets.
Findings
The judge found that the total assets were £19,057,361.
He accepted entirely that the husband's father had performed a valuable function as, in effect, finance director and
treasurer, indicating that he had been "a useful sounding board". It had, however, been "the husband and the wife who ran the
business, albeit with his assistance" and he had been "handsomely rewarded for his efforts, even allowing for the payments he
subsequently made on their behalf". Moor J said "his attempt to portray himself now as a founder is dishonest and does him no
credit".
Moor J found that the founders of Co X had been the husband and the wife and that the husband had engineered a
situation in which he had been in complete control with the wife, despite all of her hard work, having nothing.
Moor J accepted that the husband's father made expenditure which went towards the husband's and wife's living costs.
Moor J said that he considered that likely expenditure was around £500,000 in total. Moor J said that this was
approximately £35,000 per annum. The husband's father benefited to the tune of £1,896,000 net from the management
charges. This was £135,000 per annum. Moor J said that he considered that this "did compensate him fully for the considerable
work that he did but, in any event, this was the arrangement agreed and he cannot now complain".
Moor J found that the trust in the husband's father's name was a resource of the husband, every request of the husband
having been agreed by the trustees.
In relation to AR, the transfer itself had been a very significant unmatched contribution, now worth some £3.5 million
gross. The cost of the refurbishment works had also been a large unmatched contribution. The husband was "entitled to a
significant departure from equality to reflect these unmatched contributions".
Moor J considered whether or not he should simply deduct the entire value of AR before he undertook the sharing exercise.
He referred to two points that the wife had made on this issue. The first had been that £1 million had been invested in Co
X and had become an integral part of the matrimonial assets. The second had been that the parties had not purchased their
own property which would have appreciated significantly in value in accordance with the dramatic increases in the
property market in London. The wife had produced a schedule suggesting that a flat which they had considered buying
might have increased by around £1.4m since the parties had chosen not to proceed.
Moor J said that he felt there was force in this second point. He was sure that the parties would have purchased another
property had AR not been gifted. This did not, however, detract from the very significant unmatched contribution by the
husband's father in relation to AR.
Moor J said that there were two ways in which the court could approach the matter:
(i) To allow a discount to reflect this unmatched contribution; or
(ii) To remove an appropriate share of the value of AR from the matrimonial assets to reflect the unmatched
contribution and then divide the balance equally.
Moor J chose the second approach, cross-checking it against the first.
Conclusion
Moor J said he was satisfied that it would be wrong for him to allow sharing of the full £1.4 million "lost" by reason of
non-investment in the property market. An appropriate way to mark the fact that AR was matrimonial property would
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be to include a sum of £500,000, and this meant the removal of £2,912,500 from the schedule (the mortgage being ignored
given that it was reflected in the rest of the husband's assets).
Moor J assessed the matrimonial assets as £16,144,861 (£19,057,361 less the £2,915,500 figure) and found that these should
be divided equally on the basis of a clean break, the wife's claims (including an application that she had made to vary the
trust) to be dismissal upon payment in full by the husband.

Veluppillai v Veluppillai & Ors [2015] EWHC 3095 (Fam)
This was a final hearing before Mostyn J which he described as a routine needs case following a 20 year marriage with net
assets of approximately £1.3m. The case had been listed in the High Court because of the conduct of the husband which
was described as having been "truly abysmal".
Since the claim had commenced in September 2012, there had been over 30 hearings, including 4 appeals mounted by the
husband. This had been the result of litigation misconduct on the part of the husband. In parallel proceedings, concerning
a "bogus loan asserted by his sister", the husband had threatened to kill the wife and her counsel and had been committed to
prison for contempt.
In the ancillary relief proceedings, furthermore, he been removed from the court on at least one occasion. The husband
had, according to the judge, been "repeatedly warned by judges about his unpleasant menacing conduct in court. On one occasion
[the husband had] assaulted the wife's counsel and the wife in court for which he was later convicted of assault in the magistrates'
court. [He had] skipped his sentencing hearing and fled abroad from where he [had] bombarded the court with abusive emails claiming
that he [had] a fatal illness and demanding that the proceedings be adjourned indefinitely. In the course of the proceedings [the
husband had] entered into a number of transactions designed to defeat the wife's claims".
The husband had tried to adjourn the final hearing by completing a From D11 and enclosing a medical certificate.
However, Roberts J had found that had been insufficient medical evidence, as set out in Levy v Ellis-Carr & Others [2012]
EWHC 63 (Ch.), although she had allowed for the husband to be able to participate in the hearing by video or telephone.
However, the husband had subsequently submitted a further application in Form D11 seeking an adjournment based on
the same medical evidence. Mostyn J observed that was "obviously abusive for repeated applications to be made in relation for
the same relief where there has been no material change of circumstances… the only proper way of challenging it [being] by way of
appeal". Accordingly, Mostyn J rejected the further application and proceeded to hear the wife's ancillary relief application.
The husband did not seek to participate by telephone or video but rather kept up a stream of emails to Mostyn J's clerk.
Mostyn J made a number of findings in relation to the assets. These included that the husband was the beneficial owner
of a property which had been placed in the names of his son and sister. This finding was binding on the son, who was a
party to the proceedings. It was also binding on the sister, as District Judge Hess had made an order on 16 December 2013
requiring her to file a witness statement if she wished to claim any legal or beneficial interest in the property in issue. She
had failed to do so and had also failed to comply with a third party disclosure order. Mostyn J found that she was,
therefore, estopped from denying his finding.
Mostyn J found the husband to be of very considerable funds which he had chosen not to disclose. Inferences were drawn
that the husband's undisclosed assets, either held by his sister, children or elsewhere, amounted to at least £500,000.
Mostyn J also found that the husband had sold the wife's jewellery which was of considerable value.
Mostyn J accepted the wife's open proposals for settlement as being "eminently reasonable and fair and should be adopted".
Mostyn J made an order accordingly on the basis of a clean break.
The wife sought a cost order. Up until the final hearing, she had been funded by legal aid. Mostyn J explained that she
would need to abandon her legal aid certificate in the event of a costs order and indicated that this was a very reasonable
course. Mostyn J said that the wife's solicitor's charges, if this were not a legal aid case, would have been £146,609
including VAT. This was "a case where the husband's conduct [had] been so abysmal that he should, within the terms of the FPR
28.3(6) and (7) pay all of those costs. This [was] a case which should have been resolved with minimal costs".
Mostyn J ordered that the husband pay the wife's costs, assessed at £146,609, and that this sum be charged on the flat which
he had already found to be beneficially owned by the husband. Mostyn J said that he was entitled, under section 3(1) of
the Charging Orders Act 1979, to make an immediate absolute order.
Mostyn J said that the husband had made three totally meritless applications for adjournments and has bombarded the
court with emails, and these too were to be treated as applications for the purposes of making a civil restraint order under
FPR4.8 and PD4A. An extended civil restraint order was made, pursuant to PD4A para 3.1, which would last for two years
from the date of the order.
Mostyn J also directed that all of the husband's emails to the court since 8 October 2015 be sent to the Commissioner of the
Police for the Metropolis for him to decide if any of the threats contained in them amount to criminal offences.
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Limping Infants and Article 15 BIIA: the “magisterial” judgment in In
the Matter of N (Children) (Adoption: Jurisdiction)

Alex Laing, barrister of Coram Chambers, considers two aspects of the decision in N (Children) (Adoption: Jurisdiction):
(1) the jurisdiction of the courts of England and Wales to order the non-consensual adoption of a foreign child; and (2) the
construction and use of Article 15 of Brussels IIA to transfer care proceedings.
Following the Court of Appeal handing down its long-awaited judgment in In the Matter of N (Children) (Adoption:
Jurisdiction) [2015] EWCA Civ 1112, this article addresses two issues of particular interest to practitioners: (1) the
jurisdiction of the courts of England and Wales to order the non-consensual adoption of a foreign child and the applicable
law; and (2) the construction and use of Article 15 of the Council Regulation (EC) No 2201/2003 of 27 November 2003
("BIIA") to transfer care proceedings.

Flashback: the facts
First, a recap of the facts. At first instance, having wended its way through a sentence of judges (including seven in the
High Court alone!) the local authority's applications for final care and placement orders in relation to two Hungarian
children (now 2 and 3) reached HHJ Bellamy. Earlier, the mother had applied for the transfer of the proceedings to
Hungary under Article 15 BIIA. This was twice considered: once adjourned; and once refused, albeit accompanied by a
suggestion that it might later be re-opened. Latterly, the mother renewed her application. The expectation had been that it
would be further considered at the start of the final hearing.
Unhappily (due to father's counsel being unaware of this expectation and the Hungarian Central Authority not having
arrived on time) HHJ Bellamy felt unable to consider the application then and heard submissions instead at the conclusion
of the evidence. At that point, despite being in a position to "hand down a written judgment on welfare issues without delay" (at
[102] of HHJ Bellamy's judgment), the court decided to transfer the case pursuant to Article 15. The local authority and
the children's guardian sought and were granted permission to appeal.
On appeal, the issues broadened. The Court of Appeal considered and gave judgment on "a number of… fundamentally
important issues to do with the application of our domestic adoption law in cases with a foreign element" (at [4]).

Jurisdiction to adopt foreign children and applicable law
Two of the primary issues are, in the terms as articulated by the President (in a judgment described by Sir Richard Aikens
as 'magisterial'), (1) does the English court have jurisdiction (a) to make an adoption order in relation to a child who is a
foreign national and (b) to dispense with the consent of a parent who is a foreign national? And (2) If the English court has
jurisdiction to do so, how should it exercise that jurisdiction?
The simple answers, in short, are: (1) (a) yes; (b) yes; and (2) in accordance with English law, which in turn requires
consideration of the child's non-English background under s.1 (4)(c) and (d) of the Adoption and Children Act 2002 (the
ACA welfare checklist).

The real question, though, is why?
In relation to the founding of jurisdiction to adopt foreign children and dispensing with the consent of a foreign parent,
the President relies on the silence of the 2002 Act as to any jurisdiction-establishing criteria beyond the domicile or habitual
residence of the adoptive parents (and the presence of the child) (at [75] – [76]) as fortified by his tracing of the statutory
provisions for adoption through successive legislation, Parliament, case law and academic theory ([78] – [90]). This
analysis is mirrored by Black LJ ([176] – [180]).
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As for the applicable law, the argument that the English court should consider not only our law but also the law of the
country/ies in which the natural parents and/or the child are domiciled is one that deserves to be taken seriously. At heart,
the point is this: adoption (permanently and powerfully) affects the status of the natural parents and the child; status is
universal; the status of a person is determined by the law of his domicile (see, for example, Lord Denning in Re Valentine's
Settlements [1965] Ch 9831 at p 842, D-F, or Scott LJ in Re Luck's Settlement Trusts [1940] Ch 864, at p 894).
Or, in the words of James LJ, 296 – 297, in In re Goodman's Trusts (1881) 17 Ch D 266:
"suppose [a father] were to come … to this country … would it be possible to hold that he would lose his right to
the guardianship of the child in this country because of the historical or mythical legend that the English barons
and earls many centuries ago cried out in Latin, Nolumus leges Angliæ mutare? Can it be possible that a Dutch
father, stepping on board a steamer at Rotterdam with his dear and lawful child, should on his arrival at the port
of London find that the child had become a stranger in blood and in law, and a bastard, filius nullius?... I can see
no principle, no reason, no ground for this, except an insular vanity, inducing us to think that our law is so good
and so right, and every other system of law is naught, that we should reject every recognition of it as an unclean
thing."
There is also a welfare point: the 'limping infant'. This, in the words of Cheshire's Private International Law, where the
phrase is coined, is: "to impose a status on a child in conflict with that which he possesses in his domicile of origin, to create as it were
a 'limping child', would be a doubtful blessing to bestow upon him" (7th edn, 1965, p 1159).
Nevertheless, having explored these arguments at some length (at [93] – [101], [181]), the Court of Appeal has held that the
approach of Goff J in In Re B(S) (An Infant) [1968] Ch 204 is the correct one. Namely, that "the true import of the domiciliary
law is purely as a factor – albeit an important one – to be taken into account when considering whether the proposed order will be for
the welfare of the infant, a matter upon which the Statute expressly provides that the court must be satisfied before making an order"
(208 – 210) – i.e. as required by s.1 (4)(c) and (d) of the 2002 Act.

What does this mean in practice?
It means a renewed emphasis by the court, professional witnesses and the children's guardian on: (1) giving "the most
careful consideration… to the child's national, linguistic, ethnic and religious background" (at [105]); (2) securing evidence of and
considering whether the order will be recognised abroad (including in relation to liability for military service, taxation and
succession to properties) (at [110]); and, if not so recognised (3) taking in to account the disadvantages to the child of the
'limp' to be bestowed upon him (at [110]).
And surely it means a tension between the need to do the above in a "rigorous, analytical and properly reasoned" (at [105])
B-S-compliant manner, without turning a case in to a "major forensic battle" and "expensive and time consuming 'satellite
litigation'" (at [192]).
Oh, and within 26 weeks.

Article 15, BIIA
The fundamentals of Article 15 will, to those who practise in this field, be by now well known.
In short, Article 15 operates as an exception to the basic rules of jurisdiction set out in BIIA, beginning with Article 8's
founding of jurisdiction on habitual residence. Article 15 is a discretionary mechanism whose operation is governed by
three, distinct criteria (i.e. the court is required to exercise its discretion either in favour or against transfer if, and only if,
it finds those three criteria satisfied).
The first, a 'particular connection' to another Member State, is a question of fact and is defined by Article 15(3). The second,
'better placed', is an evaluative question to take account of issues including the availability of witnesses, the undertaking
of assessments and judicial continuity. The third, 'best interests of the child' is also evaluative: it is an attenuated (or
forum-specific) question of best interests asking whether it is in the child's best interests for the case to be determined in
another jurisdiction.

What has the Court of Appeal added to our current understanding of Article 15?
One, the question of discretion. On behalf of the children's guardian, it was submitted that only by giving (greater) voice
to Article 15 discretion can Recital 12, BIIA assume its (necessary) significance: "The grounds of jurisdiction in matters of
parental responsibility established in the present Regulation are shaped in the light of the best interests of the child, in particular on
the criterion of proximity" (my emphasis) – i.e. this discretion allows Article 15 as a whole to apply a more child-focussed
test than the narrow (or attenuated) best interests test of Article 15(1). This view, it was submitted, chimes with Article
24(2) of the Charter of Fundamental Rights of the European Union, which is explicitly recognised by Recital 33, BIIA.
This argument was not endorsed by the Court. Indeed, Munby P repeated his statement of AB v JLB (Brussels II Revised:
Article 15) [2008] EWHC 2965 (Fam), [2009] 1 FLR 517, that "it is not easy to envisage circumstances where, those two conditions
having been met ['better placed' and 'best interests'], it would nonetheless be appropriate not to transfer the case" (at [36] of AB).
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Two, whilst the "imperative" to consider an Article 15 transfer at the start of the proceedings remains, it is open as a matter
of law to consider a transfer at any stage of the proceedings (at [117]).
Three, whilst repeat applications are to be "deprecated" and, without a change in circumstances, can expect to be summarily
dismissed, there may be circumstances in which a renewed application is appropriate (at [118]). This includes, in
exceptional circumstances, after the fact-finding hearing (at [119] – [120]). Such a case might be one where the availability
of factual witnesses and the fear of delay point to a determination of the disputed facts in this jurisdiction but, say, the
welfare-based assessments would better take place where the child has lived for most of his life and where his wider family
live and intend to continue living.
Four, the need for judicial continuity will usually be a "weighty factor" (at [121]) – i.e. a weighty factor against transfer.
Five, consideration of Article 15 should be an "appropriately summary process" and dealt with without oral evidence.
Interestingly, Munby P notes that: "Reference to either the burden of proof or the standard of proof is neither necessary nor helpful…
If some touchstone is needed, the question is not one of burden or standard of proof but, rather, which side has the better of the
argument" (at [122]).
And finally, and importantly, it has been confirmed that, given Article 1(3)(b) BIIA, care proceedings are within the scope
of BIIA (and therefore within the scope of Article 15), even if the local authority's care plan is for adoption; but proceedings
for a placement order are not. This, in the polite words of the Court of Appeal, is "in preference to the dicta of Ryder LJ in Re
M (Brussels II Revised: Art 5) [2014] EWCA Civ 152, [2014] 2 FLR 1372" (at [69]).

A final thought: for whom was the judgment written?
The eagle-eyed reader will have noticed what is (to the author, at least) a curious start to the President's judgment.
Explaining that "our judgments may be read by those not familiar with our domestic constitutional arrangements" (at [4]), Munby
P sets out the separate legal jurisdictions that make up the United Kingdom and explains his particular role, that of Black
LJ and the "cross-border jurisdictional" experience of the third member of the court, Aikens LJ.
In a week in which the contributors to the European Parliament's Directorate-General for Internal Policies: Policy
Department C: Citizens' Rights and Constitutional Affairs 'Adoption Without Consent' study are in town on behalf of the
PETI Committee to study the practice of non-consensual adoption in England and Wales, one might consider to what
extent the President had the broader European view in mind when penning his judgment.
If the future of European-wide adoption is more joined-up thinking, how might our laws best fit in to this jigsaw? And, if
the hard rule that English courts can adopt foreign children is doubly softened by the (appropriate) need to consider the
child's roots and an increased willingness to transfer cases under Article 15, for how long will England remain "unusual in
the degree to which it has recourse to non-consensual adoption… in the case of children who are foreign nationals" (at [7])?
10/11/15

For a short guide to good practice in relation to another issue addressed in In the Matter of N, namely section 20 agreements
- "… this can no longer be tolerated": a short guide to the correct use of section 20, Children Act 1989' - please click here.
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“… this can no longer be tolerated”: a short guide to the correct use
of section 20, Children Act 1989

Alex Laing, barrister of Coram Chambers, concludes his review of N (Children) (Adoption: Jurisdiction) by considering
what the President said about section 20 agreements.

Following the judgment of Munby P in In the Matter of N (Children) (Adoption: Jurisdiction) [2015] EWCA Civ 1112, what
follows is a short guide to good practice in using and drafting agreements under section 20 of the Children Act 1989.

A quick recap
There has, in the words of the President, been a "litany of judgments" in which local authorities have been condemned in
"necessarily strong, on occasions withering, language" for misuse or abuse of section 20.
The President warns Directors of Social Services and local authority Heads of Legal Services to pay attention and take a
view on whether "their authority's current procedures and practices are satisfactory" (all, at [160]).
From now on, if good practice is not followed, local authorities "can expect to be subjected to probing questions by the court"
and, if unsatisfactory answers are given, "the local authority can expect stringent criticism and possible exposure to successful
claims for damages" (at [171]). The above takes on particular resonance in cases with an international element.
The concerns, of course, about the prolonged use of section 20 are that it deprives the child of the benefit of having a
children's guardian – i.e. an independent figure – to represent and safeguard his interests; and it deprives the court of the
ability to control the planning for the child, and to prevent or reduce delay (at [158]).

A guide to good practice
(1) Informed consent
Section 20(7) is clear that the local authority may not accommodate the child if a parent "objects" (for these purposes that
includes any individual with parental responsibility; in cases where the father also has PR, the consent of both parents
must be obtained). Consent must not be by compulsion or submission. Local authorities must tread carefully in discussions
with parents about care proceedings being the likely consequence of a lack of section 20 consent.
The fuller guidance of Hedley J at [46] in Coventry City Council v C, B, CA and CH [2012] EWHC 2190 (Fam), [2013] 2 FLR
987 must be followed. This is lengthy – but, given its importance, parts bear repeating:
"…(ii) Every social worker obtaining such a consent is under a personal duty (the outcome of which may not be dictated to
them by others) to be satisfied that the person giving the consent does not lack the capacity to do so…
(v) If the social worker is satisfied that the person whose consent is sought does not lack capacity, the social worker must be
satisfied that the consent is fully informed:
(a) Does the parent fully understand the consequences of giving such a consent?
(b) Does the parent fully appreciate the range of choice available and the consequences of refusal as well as giving
consent?
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(c) Is the parent in possession of all the facts and issues material to the giving of consent?
(vi) If not satisfied that the answers to (a)–(c) above are all 'yes', no further attempt should be made to obtain consent on that
occasion and advice should be sought as above and the social work team should further consider taking legal advice if thought
necessary…
(viii)… it may be necessary to ask:
(a) What is the current physical and psychological state of the parent?
(b) If they have a solicitor, have they been encouraged to seek legal advice and/or advice from family or friends?
(c) Is it necessary for the safety of the child for her to be removed at this time?
(d) Would it be fairer in this case for this matter to be the subject of a court order rather than an agreement?..
(x) In the light of the foregoing, local authorities may want to approach with great care the obtaining of s 20 agreements from
mothers in the aftermath of birth, especially where there is no immediate danger to the child and where probably no order would
be made."
Note that, where the parent is not fluent in English, particular care must be taken in ensuring that they understand
and consent.
(2) The form of the agreement
Purely as a matter of law, the agreement need not be agreed in or evidenced by writing. Nevertheless, good practice
dictates that it not only be in writing but that the parent(s) sign it. The document should be clear, precise and
written in simple and straightforward language that can be understood by the particular parent(s). Where the
parent is not fluent in English, it should be translated in to the parent's mother tongue and the parent should sign
the foreign-language text adding words to the effect that 'I have read this document and I have agreed to its terms'
(at [163] – [165]; [170]).
(3) Drift
Section 20 agreements should not be permitted to continue for months (at [168)). If it is necessary for the child to
continue to be accommodated then this should be done under a court order.
(4) Immediate return of child(ren) on withdrawal
Section 20(8) provides that "any person who has parental responsibility for a child may at any time remove the child from
accommodation provided by or on behalf of the local authority under this section" (my emphasis).
This is often forgotten. It means that a local authority that fails to permit a parent to remove his/her child from
accommodation "exposes itself to proceedings at the suit of the parent and may even be guilty of a criminal offence. A parent in that
position could bring a claim against the local authority for judicial review or, indeed, seek an immediate writ of habeas corpus against
the local authority" (at [169]).
As a matter of good practice, therefore, the document should mirror the language of section 20(8) and spell out clearly that
the parent can remove the child 'at any time'.
Practitioners will be all too familiar with the section 20 agreement under which parents agree that they will provide notice
(often up to 7 days) to the local authority before effecting a withdrawal under section 20(8). In legal terms, the President
describes himself as "extremely skeptical" that the "lawful contract[ion] out of section 20(8) in advance" can be of any legal effect
(at [169]). In any event, good practice now dictates that the written section 20 agreement should "not seek to impose any
fetters on the exercise of the parent's right under section 20(8)" (at [170]).
The practical effect of the above will be interesting. It is not uncommon that the court is persuaded, say, to accept a section
20 agreement from the parents instead of making an interim care order (the parents thereby continuing to feel in control
of the situation and avoiding a finding of interim threshold) in part on the basis that consent cannot be immediately
withdrawn.

A final reminder
Whenever considering section 20, we should keep the following at the forefront of our minds: "Section 20 may, in an
appropriate case, have a proper role to play as a short-term measure pending the commencement of care proceedings" (at [157]) (my
emphasis). It ought now to be no more than that.
For a further article about section 20 agreements - How Voluntary is Voluntary Accommodation, by Leah Pitts of 2 King's
Bench Walk - which highlights guidance given in local courts, please click here.
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11/11/15
For a discussion of other aspects of the judgments in In the Matter of N, see 'Limping infants and Article 15 BIIA: the
"magisterial" judgment in In the Matter of N (Children) (Adoption: Jurisdiction) [2015] EWCA Civ 1112'
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Bitcoins and the dark net: a virtual reality that every divorce
practitioner should know about

Byron James, barrister, Fourteen considers the possible significance of the dark net and bitcoins in financial remedies cases

Some of us embrace technology as a demonstration of willingness to move with the times. However, the trouble being is
that the zeitgeist of both technology and times moves so fast that one soon gets to the point where one cannot help but
sound old. For example, recently someone told me they were off to see 'Years and Years' and I expressed the hope that they
would enjoy "the play." Of course, I insisted I had been joking, but to no avail - some things simply cannot be styled out.
Those who are not themselves tech-savvy, or working "in tech", may embrace technology with excitement but also with a
degree of caution if not, downright suspicion. We never know when it might suddenly turn on us. For example, on one
occasion in the now distant dark 1990's I got into a world of trouble for leaving the (dial-up) internet on overnight by
mistake - try explaining that to a teenager now!
In this modern technological age one can only take on divorce work if one is willing to accept and understand technosocietal shifts because failure to do so will inevitably result in being left behind. It is one thing to lose "cool points" over not
knowing a band, it is quite another to only be able to offer silence when a judge asked what the 'Silk Road' is.
I was involved in a case recently where we were effectively required to learn a second language; terms such as 'bitcoin',
'darknet', 'Tor' and 'Dark0de' became commonplace and we found ourselves engaged in an extraordinarily complicated
process of discovery and asset valuation.
This article is intended to highlight some of the things we learned about an area of cyberspace that is, not surprisingly,
wholly unfamiliar to many legal practitioners and which is always evolving, frequently ducking for cover from security
services and where websites are closed down regularly and arrests are made. This alien world is an insatiable virtu-reality
that transacts and retains billions of pounds. It is the epitome of de-regulation where many purchases and sales are
undertaken tax-free and with complete anonymity and where, seemingly, any service or product can be bought or sold
from anyone, anywhere in the world.
This is something that divorce practitioners operating in this modern world need to know about and yet something that
many of us would never come across unless we looked very hard indeed.

The dark net
The first thing is that you will never find the dark net through Google or other conventional search engines. Also known
as the 'deep web', 'deep net', 'invisible web' or 'hidden web' (all accepted nomenclature) the size of it is impossible to measure
given its lack of regulation but it has been estimated that it contains content some 500 times larger than the 'surface web'.
The content of the dark net comprises content which is not registered, whether deliberately or otherwise, with mainstream
search engines. To find it, specific software is required, although there are more mainstream attempts being made to find
tools capable of returning dark search results. Specialist software passes Internet traffic through thousands of relays so as
to enable a user to remain anonymous and whilst it is not impossible to trace activity through this software back to a
specific computer or location, it is extremely difficult. There are various vehicles through which one can access the dark
net and also other types of software enables 'friend to friend' file sharing.
The purpose and use of the dark net is, by its nature, controversial. Studies have been completed into the uses of "entry
points" such as Tor (see Dr Gareth Owen's "Tor: Hidden Services and Deanonymisation') and by far the largest use at present
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is for the trade of drugs. Other illegal activity including gun trading, gambling, frauds, hacking, and the offering of
'specialised services' are, it seems, also regularly undertaken each day.
The point of conducting activity on the dark net is to operate under cover in order to avoid sanction or exposure. There are
some, however, who champion the need for a dark net, justifying its existence through its other uses, such as
whistleblowing, protecting dissidents from controlling political regimes and providing a vehicle for those wishing to
protect their own privacy from the constant surveillance of modern society. The extent to which we are observed online
and in our daily lives is now extreme.

Bitcoins
A market place can only exist where there is a currency with which to trade and the most commonly used is 'bitcoin', a
system of currency without a centralised reserve unlike any of the other nation-linked forms of currency that exist.
It exists online in digital form and is managed through the 'block chain' public ledger. The block chain is a mechanism that
provides the currency with its value by tracking the ownership of every bitcoin. Every 10 minutes (or so) a new group of
transactions is accepted and recorded on the ledger and added to the block chain; thereby preventing bitcoins being spent
twice. It is also this process that determines the value of one bitcoin unit. As of 9th November 2015, one bitcoin is equal to
£255.76, although historically there have been dramatic rises and falls in value, as one might expect with a decentralised
currency.
The bitcoins themselves can only be owned through the use of a 'private key' specific to each bitcoin and without which
they have no value. It is as a result of this that some claim to have lost millions of bitcoins through laptops crashing or hard
drives being destroyed. The bitcoins are held within digital 'wallets' which are software that store the credentials needed
for one to deal in bitcoins.
The bitcoin ledger relies on bitcoin 'miners' who justify the block chain's consistency, tying a newly created block (as
created every 10 minutes) with the previous block. This is a complicated process and presents both computer science and
maths based problems to be resolved, this is a deliberate mechanism as a tool against hacking. Miners are then rewarded
in bitcoins for the resolution of each block.
The Husband in the case in which we were involved was a bitcoin miner, and the costs of his operation were staggering:
he spent over £100,000 in electricity each year such is the processing power required to justify the block chain, giving
something of an insight into the potential profitability of the online bitcoin mining world if the practicalities of such can
be overcome.

Bitcoins and the dark net in divorce
Any case involving the dark net and possession of bitcoins has the potential for complexity. It needs to be handled
appropriately from the start and failure to do so could lead to severe consequences for your client.
A good starting point is to look for ownership of bitcoins but this in itself is not straightforward. The usual procedures for
discovery pertain to the traditional means of holding money through banks and in bank accounts (or other such
identifiable investment vehicles). One could identify a bitcoin holding by tracing back conversions of other currencies into
bitcoin holdings that might appear as a transaction in a bank account. This starting point is likely to exist for all bitcoin
holdings, unless someone has an online vehicle that obtains bitcoins for them independent of other currency such as
buying and selling on the dark net or through working as a bit coin "miner".
Bitcoins are intrinsically linked to the private key and the digital wallet and without the private key they are worthless and
without the wallet one does not know the extent of the ownership. It is only by obtaining the software on which the wallet
exists that one can both discover and secure the bitcoin holding. This is where the element of surprise may be necessary,
including a combination of Anton Piller orders and orders for delivery up, with the latter pertaining to the relevant
computer hardware and software.
It would be extremely easy for an owner of bitcoins to claim that their holding has been rendered worthless because the
private key has been 'lost'. If true, this is impossible to rectify because without the private key, the bitcoins are literally
worthless. So, if someone asserts that a hard-drive containing such a private key has been destroyed or lost, whilst in the
interim transferring such wallet/private key to a different computer, there may be no way of tracing such movement and
the asset is in a different, unknown location. Such an explanation may be almost impossible to refute and so surprise
seizure may be the only way to be sure of securing a bitcoin holding.
It is also for this reason that a freezing order may actually prove somewhat toothless, given that there is no centralised
institution that controls the bitcoin holding. If one were to obtain a freezing order against a bank account, the said bank
could be joined into the litigation process and subject to suitable orders, could result in making access to the money in that
account impossible. However, where such freezing pertains to bitcoins, one can only prove movement of the bitcoins
through accessing the wallet and the wallet itself is only accessible through the hardware on which it exists. There is,
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therefore, huge potential for transactions, especially those in the unregulated world of the dark net, to continue
irrespective of any freezing orders purporting to prevent the same.
The dark net itself poses difficult issues too in relation to financial remedies cases. The Proceeds of Crime Act 2002 may
well be engaged by virtue of online profits made through criminal activity. Of course, this could have a very significant
impact on the parties' ability to deal with or share the same. Furthermore, what of assets which themselves which are of
an undefined illegality but have potentially significant online value, such as certain reading material or information? The
parties would/should obtain information about the legality of the asset prior to determining its value but this has the
potential to be difficult and fraught with conflict issues, especially if the information itself is state sensitive and it is from
an office of the state from which you seek to obtain an opinion.
The provision of setting aside transactions (in accordance with section 37(2)(b) MCA 1973) is also likely to be difficult to
engage in practice in circumstances where the other party to the transaction is entirely anonymous and potentially based
anywhere in the world.
The extent of online currency is only likely to increase and, as a consequence, play a greater role in the finances of
individuals. The money itself is far harder to track and as a consequence is becoming an increasingly common form of tax
evasion.
Inherent in the currency itself is a certain instability of value, but this is something that improves with increased usage.
There is not yet a reported case involving bitcoins and the surrounding industries and markets in which the same are
relevant but it must be simply a matter of time.
One could be faced any day by a case in which these issues are relevant so that not being armed with even a basic
knowledge of the subject could leave you (and your clients) entirely helpless, especially in a case involving a sophisticated
party or legal opponent. Assets and opportunities could be lost forever, if the correct action is not taken early.
19 November 2015
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Section 20 Children Act 1989: Consent, Not Coercion – Issue or be Damned

Jacqui Gilliatt, barrister, and Amy Slingo, pupil, both of Four Brick Court, set out lessons to be learned from the recent
judgments concerning section 20.

It is evident from recent case law that there is increasing judicial concern and dismay regarding the misuse and abuse of
section 20 agreements by local authorities. There has been a host of recent cases in which local authorities have been
criticised for the following:
Ÿ Accommodating children under s.20 agreements for unacceptably long periods of time before issuing proceedings;
Ÿ Obtaining consent to s.20 accommodation from parents lacking capacity;
Ÿ Placing parents under undue pressure to consent to s.20 accommodation;
Ÿ Failing to explain properly to parents the meaning of s.20 and their rights under this provision;
Ÿ Misunderstanding what s.20 requires by way of parental consent;
Ÿ Exceeding and abusing the limitations of their powers under s.20.
In addition in the case of N (Children) (Adoption: Jurisdiction) [2015] EWCA Civ 1112 (November 2015) the President
identified two further criticisms:
"Firstly the form in which the parents' consent is recorded. Although there is no legal requirement for the agreement
to be evidenced in writing he stated that 'a prudent local authority will surely always wish to ensure that an alleged
parental consent in such a case is properly recorded in writing and evidenced by the parent's signature.'"
Secondly, he considered that local authorities often show reluctance to return the child to the parents immediately upon a
withdrawal of parental consent. He held that "a local authority which fails to permit a parent to remove a child in
circumstances within section 20(8) acts unlawfully, exposes itself to proceedings at the suit of the parent and may even be
guilty of a criminal offence" and went on to say " I am exceedingly sceptical as to whether a parent can lawfully contract
out of section 20(8) in advance, as by agreeing with the local authority to give a specified period of notice before exercising
their section 20(8) right."

The legislation
Section 20 is in the following terms:
Section 20 – Provision of accommodation for children: general
(1) Every local authority shall provide accommodation for any child in need within their area who appears to them
to require accommodation as a result of—
(a) there being no person who has parental responsibility for him;
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(b) his being lost or having been abandoned; or
(c) the person who has been caring for him being prevented (whether or not permanently, and for whatever
reason) from providing him with suitable accommodation or care.
(2) Where a local authority provide accommodation under subsection (1) for a child who is ordinarily resident in
the area of another local authority, that other local authority may take over the provision of accommodation for the
child within—
(a) three months of being notified in writing that the child is being provided with accommodation; or
(b) such other longer period as may be prescribed.
(3) Every local authority shall provide accommodation for any child in need within their area who has reached the
age of sixteen and whose welfare the authority consider is likely to be seriously prejudiced if they do not provide
him with accommodation.
(4) A local authority may provide accommodation for any child within their area (even though a person who has
parental responsibility for him is able to provide him with accommodation) if they consider that to do so would
safeguard or promote the child's welfare.
(5) A local authority may provide accommodation for any person who has reached the age of sixteen but is under
twenty-one in any community home which takes children who have reached the age of sixteen if they consider that
to do so would safeguard or promote his welfare.
(6) Before providing accommodation under this section, a local authority shall, so far as is reasonably practicable
and consistent with the child's welfare—
(a) ascertain the child's wishes and feelings regarding the provision of accommodation; and
(b) give due consideration (having regard to his age and understanding) to such wishes and feelings of the
child as they have been able to ascertain.
(7) A local authority may not provide accommodation under this section for any child if any person who—
(a) has parental responsibility for him; and
(b) is willing and able to—
(i) provide accommodation for him; or
(ii) arrange for accommodation to be provided for him,
objects.
(8) Any person who has parental responsibility for a child may at any time remove the child from accommodation
provided by or on behalf of the local authority under this section.

Section 20 and delay
There have been a number of recent cases where local authorities have been severely criticised for accommodating children
under s.20 agreements for unacceptable lengths of time before issuing proceedings, causing cases to drift alarmingly and
resulting in unsatisfactory delay and uncertainty in respect of the determination of the children's long term future care.
There is also concern that local authorities are using s.20 in order to buy extra time to circumvent the 26 week timetable
that starts running as soon as proceedings are issued, thereby defying the very purpose of this time limit.
In Re P (A child: Use of section 20) [2014] EWFC 775 the child remained in foster care for 2 years under a s.20 agreement
without the local authority issuing proceedings or devising any plan for his long term care. HHJ Atkinson stressed the
potential harm such delay and uncertainty can have upon a child, questioning "the impact upon P of the changes in his
carers over the 2 years before proceedings were issued in circumstances in which he was living away from his parents with
no real sense of why or for how long" and "how damaging the process of holding him in s.20 accommodation without any
plan for his future will have been for him." She stressed that "it is totally inappropriate for a local authority to hold a child
in s. 20 accommodation for 2 years without a plan." ?
In Northamptonshire County Council v AS and Others [2015] EWHC 199 the local authority accommodated a 15 day old
baby under a s.20 agreement in January 2013 and did not issue proceedings until November of that year. Keehan J held
that the use of the provisions of s.20 were "seriously abused by the local authority in this case". He also considered the use
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of s.s.20 in cases involving babies, stating that he could not "conceive of circumstances where it would be appropriate to
use those provisions to remove a very young baby from the care of its mother, save in the most exceptional of
circumstances and where the removal is intended to be for a matter of days at most."
Keehan J also highlighted the impact of accommodation under s.20 on both the rights of the child and the powers of the
court, holding in respect of the child that it "deprived him of the benefit of having an independent children's guardian to
represent and safeguard his interests" and in respect of the court that it "deprived the court of the ability to control the
planning for the child and to prevent or reduce unnecessary and avoidable delay". The judge concluded that this delay
had breached the child and mother's Article 6, 8 and 13 rights and ordered that the local authority pay a total of £17,000 in
damages.
In Newcastle City Council v WM & Others [2015] EWFC 42 three children were accommodated under s.20 for 1 year and
8 months before a final decision was made in respect of their care. Cobb J reiterated the points raised by Keehan J in the
above mentioned case: "In the Northamptonshire case Keehan J had referred to the fact that by using section 20, the Local
Authority deprived the child of the benefit of having an independent children's guardian to represent and safeguard his
interests. Further, it had deprived the court of the ability to control the planning for the child and to prevent or reduce
unnecessary and avoidable delay in securing a permanent placement for the child at the earliest possible time. The same
criticisms in my judgment apply here. In my judgment this was a dereliction of the local authority's duty to bring the issue
to the attention of the court, and I regret that valuable time has been lost in the care planning."
In the recent case of Medway Council v M & T [2015] EWFC B164 a child was accommodated under s.20 for 2 years and 3
months before proceedings were issued. HHJ Lazarus held that this " was unlawful and Medway Council failed to bring
proper proceedings in a proper and timely way, in breach of the respect that must be shown to T's and her mother's rights
to family life and to fair trial under Articles 6 and 8 ECHR." As a result of this delay and a range of other failings the judge
granted a total of £40,000 in damages to the mother and child.
In N (Children) (Adoption: Jurisdiction) [2015] the President provided an overview of the string of cases criticising local
authorities for their misuse of s.20 and concluded that the local authority had again misused their s.20 powers in the
present case where two children were placed in foster care under s.20 for over eight months. The President held the
following:
"Section 20 may, in an appropriate case, have a proper role to play as a short-term measure pending the
commencement of care proceedings, but the use of section 20 as a prelude to care proceedings for a period as long
as here is wholly unacceptable. It is, in my judgment, and I use the phrase advisedly and deliberately, a misuse by
the local authority of its statutory powers." [para 157]
The President went on to consider the particular impact of the misuse of s.20 in cases with an international element,
concluding that "the misuse of section 20 in a case, like this, with an international element, is particularly serious." He
criticised the fact that the children's parents (who were Hungarian) had been forced to resort to communicating with them
via an interpreter during contact after the children were placed with foster carers who spoke only English and were not a
cultural match and had therefore been unable to learn their parents' mother tongue.
He also stressed the detrimental effect of delays caused by s.20 on determining key jurisdictional issues, referring to
Moylan J's judgment in the case of Leicester City Council v S & Ors [2014] EWHC 1575 (Fam):
"… the longer the determination of any jurisdictional issue, including under Article 15, is delayed, the more
established the child's situation becomes. The more established the child becomes in one jurisdiction, the more that
fact in itself will gain in weight and significance. At one extreme, it might, of itself, become determinative. This is
in addition to the general principle that delay in the determination of proceedings is likely to prejudice the welfare
of the child.
Accordingly, where it appears that jurisdiction (including under Article 15) is likely to be a substantive issue in
relation to care proceedings, the local authority, absent very good reasons, should commence proceedings
expeditiously so that a forum is available for such issues to be determined as early as possible in the child's life."
[paras 8 and 9]

Section 20 and valid consent
Concerns surrounding local authorities' use of s.20 agreements and parental consent often go hand in hand with the
problem of delay considered above. Local authorities have been heavily criticised in recent judgments for placing parents
under duress when obtaining their agreement to s.20 accommodation, failing to ensure that parents have the capacity to
provide the necessary consent, failing to understand what constitutes valid parental consent, and failing to properly
inform parents of the meaning of s.20 and their rights under it.
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Capacity to consent:
Hedley J set out the following guidance in respect of parental capacity in Coventry City Council v C, B, CA and CH (sub
nom Re CA (A baby)) [2012] EWHC 2190 (Fam), [2013] 2 FLR 987 [para 46]:
"i) every social worker obtaining consent to accommodation of a child from a parent (with parental responsibility) is
under a personal duty to be satisfied that the person giving consent does not lack the required capacity; ii) the social
worker must actively address the issue of capacity, take into account all the prevailing circumstances and must
consider the questions raised by Mental Capacity Act 2005, section 3 and in particular the mother's capacity to use and
weigh all the relevant information; iii) if the social worker has doubts about capacity, no further attempt should be
made to obtain consent on that occasion. Advice should be sought from the social work team leader or management."
In Newcastle City Council v WM & Others [2015] the mother was assessed as having severe learning difficulties and was
represented by the Official Solicitor in the proceedings as she lacked capacity to litigate. Cobb J considered that: "there is
a significant question whether she ever had capacity to consent to the accommodation of her children (it is said, per Dr.
Thorpe, consultant psychiatrist, that 'she did not appear to understand the reasons why her children had been placed in
foster care'), and whether, in the circumstances, the children were for the extended period referred to above lawfully
accommodated" [para 3]. The judge later concluded that "this Local Authority (and regrettably from my recent judicial
experience this authority is not alone) failed to pay careful attention to the guidance of Hedley J in Coventry City Council v
C, B, CA and CH [2012]" [para 45] and that therefore "for a significant period of time, the children have been accommodated
unlawfully." [para 46].
In Medway Council v M & T [2015] the child was accommodated under s.20 upon the mother being detained in hospital
under the Mental Health Act. The judge concluded that "it is clear that mother was too unwell to discuss T's
accommodation and there are no records whatsoever of any discussion with mother of T's whereabouts and care until her
discharge in August 2013". No capacity assessments were undertaken of mother and the local authority even accepted that
the 'consents' they obtained should not have been relied upon given mother's lack of capacity.

Duress:
In Coventry City Council v C, B, CA and CH [2012], Hedley J stressed that the use of section 20 "must not be compulsion in
disguise" and that any such agreement requires genuine consent, not a mere "submission in the face of asserted State
authority".
In Re P (A child: Use of section 20) [2014] HHJ Atkinson raised concerns about parents being placed under duress to consent
to s.20:
"in these situations it is the local authority that holds all of the power. I think it likely the mother was told that if
she did not agree to P's accommodation then the LBR would issue proceedings. Parents are unlikely to want to
drive the local authority to issue proceedings and so the vulnerable are left almost powerless to object."
He also criticised the local authority for failing to take proper steps to obtain the parents' positive consent, stating the
following: "on my assessment of the undisputed facts in this case there is real doubt as to whether LBR had proper consent
from the parents to the accommodation of P after he was removed from the PGF. In the first statement filed by the LBR
there is an acknowledgement that the parents did not want P to be placed in foster care after he had been placed with the
PGF. The author of the statement comments that in spite of this knowledge once he was moved to foster carers the parents
did nothing to come and get him – as if the responsibility was somehow theirs." He stressed that "it is the responsibility of
the local authority to ensure that they give proper consent. Unless they abandon their child, they do not give consent by
omission. I should add that they have never abandoned him."
In Re W (Children) [2014] EWCA Civ 1065, Lord Tomlinson also raised serious concerns about parents entering s.20
agreements under duress:
"It may not have been intended in this way, but the 'Agreement' of 12 November 2012 which the President has
described at paragraph 3 above, is to my mind almost comical in the manner in which it apparently proclaims that
it has been entered into under something approaching duress. The mother's consent was needed – or putting it
another way the local authority could not "place" the children with the parental grandmother if the mother
objected: section 20(7). The preamble to the Agreement engagingly acknowledges that the Agreement has been
'complied' (sc imposed?) for the purpose of ensuring that the mother does not object to the children being
accommodated with their parental grandmother. There must be a suspicion that the reason why the mother did not
object was because she was made to understand that if her agreement was not forthcoming, public law proceedings
would have been instigated. I cannot believe that section 20 was enacted in order to permit a local authority to
assume control over the lives of the mother and her children in this way." [para 41]
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Equating a lack of parental objection with consent:
In the recent case of Medway Council v M & T [2015] the local authority sought to interpret s.20 as enabling the local
authorities, as part of their duty to accommodate, to do so in an open-ended manner without parental consent in
circumstances where, because of the emergency of the mother being detained in hospital due to mental ill-health, she was
unable to care for the child. The judge viewed this as an "… attempt to reinterpret s.20 as providing lawful authority to
detain a child in an open-ended manner flowing from the duty to accommodate under s.20(1)(c), and/or its discretion
under s.20(4), which arose because of the emergency of mother being detained in hospital due to mental ill-health". In
conjunction with this the local authority appeared to interpret s.20 as requiring the parents not to object to accommodation
rather than requiring their positive consent.
HHJ Lazarus strongly rejected both of these proposals and stressed the need for local authorities to obtain positive parental
consent before a s.20 placement can be lawful:
"it is quite clear that there was never a lawful accommodation of T in the first place to object to. And therefore these
concessions fall short of acknowledging the initial and fundamental failing of Medway Council to respect the
mother and T's rights to family life, by respecting the need to obtain her consent, and/or assess her capacity to do
so, and issue proceedings if consent could not be properly obtained from the outset." [para 55]
HHJ Lazarus also cited and expressed agreement with the judgment of Munby J in R (G) v Nottingham City Council and
Nottingham University Hospital [2008] EWHC 400 (Admin):
"51. But quite apart from that there seemed to me to be a much more fundamental objection to the case which the
local authority was seeking to advance. The argument that K had been lawfully accommodated by the local
authority with the consent of the mother was in reality founded on nothing more than the assertion that the mother
knew and understood the details of the birth plan (in both its original and its amended form) and that she did not
"raise objection" to it, just as it was likewise asserted that, following the birth, she had not "raised objection" to the
removal of her new-born baby.
52. No authority of any kind was produced in support of these surprising propositions, that a mother could be said
to have given her consent to the removal of her baby merely because, knowing of the local authority's plan, she did
not object to it and because, when the moment of separation arrived, she did not actively resist. I am not surprised.
They are, with respect to those propounding them, as divorced from legal substance as they are remote from the
emotional – and dare a man be permitted to say it – the hormonal realities of the human condition…"
53. I do not wish to be misunderstood. I am not suggesting that consent to the accommodation of a child in
accordance with section 20 is required by law to be in writing – though, that said, a prudent local authority would
surely always wish to ensure that an alleged parental consent in such a case is properly recorded in writing and
evidenced by the parent's signature. Nor am I disputing that there may be cases where a child has in fact, and
without parental objection, been accommodated by a local authority for such a period as might entitle a court to
infer that the parent had in fact consented.
54. But the local authority here seemed to be going far beyond this. It seemed to be conflating absence of objection
with actual consent – a doctrine which at least in this context is, in my judgment, entirely contrary to principle and
which, moreover, contains within it the potential for the most pernicious consequences, not least because there are
probably many mothers who believe, quite erroneously, that a local authority has power, without any court order,
to do what the local authority did in this case.
55. To equate helpless acquiescence with consent when a parent is confronted in circumstances such as this with
the misuse (or perhaps on another occasion the misrepresentation) of non-existent authority by an agent of the State
is, in my judgment, both unprincipled and, indeed, fraught with potential danger."

Exceeding the legal limitations of s.20
In Medway Council v M & T [2015] HHJ Lazarus raised the concern that local authorities' current misuse of s.20 enables
them effectively to avoid and subvert the alternative statutory means of removing a child from their parents' care that
require more stringent tests and controls such as ICOs and EPOs, and in doing so unlawfully interfere with people's family
lives and adopt an overly paternalistic approach, contrary to Parliament's intention.
"While I accept there is a tension between the wording of s.20(7) and some of the terminology used in the case law,
the presence of the stringent tests and limitations applicable to all other modes of removal of a child from a parent's
care under the CA, means that it cannot have been intended by Parliament that "Provisions for Accommodation"
under s.20 would have given powers to a local authority that would avoid and subvert those careful provisions in
Parts IV and V of the Children Act 1989 that safeguard families from unregulated unilateral actions of local
authorities that interfere with their family life.
If that had been Parliament's intention there would have been specific stipulation of it in the wording of s.20, rather
than some implied paternalist extra-judicial power. But nowhere in the wording of s.20 is there provision for any
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'emergency' or 'discretionary' set of powers flowing from the duty to accommodate a child under s.20 that would
override the means by which such accommodation must either be agreed to freely or regulated by the court to leave
a local authority with an open-ended accommodation of a child, and which would only be rendered unlawful via
an objection. This remains the case however beneficial or necessary the accommodation is considered to be, and
whether or not the plan is to reunite the family." [paras 53- 54]

Consequences of s.20 failings
Because of the grave injustices caused to children and their families by local authorities' misunderstanding and misuse of
s.20 and the interferences with their fundamental rights that this often entails, there may be severe financial consequences
for local authorities found to have abused their s.20 powers. Various local authorities have been ordered to pay large sums
in damages to the families affected in recent cases.
In Medway Council v M & T [2015] HHJ Lazarus created a schedule of damages at para 90 of her judgment mapping the
awards that have been made in previous cases, which range from £3,000 to over £30,000. In that case itself she made an
order for damages totalling £40,000.
A West London Family Court local practice direction has also recently been made providing that all cases involving a
"significant" s.20 delay will listed before a circuit judge. "Significant" has not been quantified (it, of course, being dependent
on the facts of the individual case). This is a further indication of the seriousness with which the courts are now viewing
the misuse of s.20 and Judge Rowe sitting at West London has herself awarded damages over £3,000 in one case involving
a 2 month period under s 20.

Steps local authorities should take in light of the case law
The case law makes it clear that s.20 is to be used as a short-term measure and should not cause a delay to or preclude the
issuing of care proceedings.
Local authorities should also heed the advice of Hedley J in Coventry City Council v C, B, CA and CH [2012] in obtaining
valid consent and determining fairness and proportionality, namely:
(1) Every social worker obtaining parental consent is under a personal duty to be satisfied that the person giving
the consent does not lack the capacity to do so.
(2) In taking any such consent the social worker must actively address the issue of capacity and take into account
all the circumstances prevailing at the time and consider the questions raised by s 3 of the Mental Capacity Act 2005,
and in particular the mother's capacity at that time to use and weigh all the relevant information.
(3) If the social worker has doubts about capacity no further attempt should be made to obtain consent on that
occasion and advice should be sought from the social work team leader or management.
(4) If the social worker is satisfied that the person whose consent is sought does not lack capacity, the social worker
must be satisfied that the consent is fully informed:
i. Does the parent fully understand the consequences of giving such a consent?
ii. Does the parent fully appreciate the range of choice available and the consequences of refusal as well as
giving consent?
iii. Is the parent in possession of all the facts and issues material to the giving of consent?
(4) If not satisfied that the answers to (a)–(c) above are all 'yes', no further attempt should be made to obtain consent
on that occasion and advice should be sought as above and the social work team should further consider taking
legal advice if thought necessary.
(5) If the social worker is satisfied that the consent is fully informed then it is necessary to be further satisfied that
the giving of such consent and the subsequent removal is both fair and proportionate.
(6) In considering that it may be necessary to ask:
i. What is the current physical and psychological state of the parent?
ii. If they have a solicitor, have they been encouraged to seek legal advice and/or advice from family or
friends?
iii. Is it necessary for the safety of the child for her to be removed at this time?
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iv. Would it be fairer in this case for this matter to be the subject of a court order rather than an agreement?
(7) If having done all this and, if necessary, having taken further advice (including where necessary legal advice),
the social worker then considers that a fully informed consent has been received in circumstances where removal
is necessary and proportionate, consent may be acted upon.
Local authorities may want to approach with great care the obtaining of s 20 agreements from mothers in the aftermath of
birth, especially where there is no immediate danger to the child and where there is a doubt that an order would be made.
The President in N (Children) (Adoption: Jurisdiction) [2015] also provides the following pointers in relation to the form of
the s.20 agreement:
(1) In cases where the parent is not fluent in English it is vital to ensure that the parent has a proper understanding
of what precisely they are being asked to agree to.
(2) Wherever possible the agreement of a parent to the accommodation of their child under section 20 should be
properly recorded in writing and evidenced by the parent's signature.
(3) The written document should be clear and precise as to its terms, drafted in simple and straightforward
language that the particular parent can readily understand.
(4) The written document should spell out, following the language of section 20(8), that the parent can "remove the
child" from the local authority accommodation "at any time".
(5) The written document should not seek to impose any fetters on the exercise of the parent's right under section
20(8).
(6) Where the parent is not fluent in English, the written document should be translated into the parent's own
language and the parent should sign the foreign language text, adding, in the parent's language, words to the effect
that 'I have read this document and I agree to its terms.'

Conclusion
The seriousness with which the courts are now scrutinising the use of s.20 and clamping down on its misuse should not
be underestimated, as is made clear by the President this month in N (Children) (Adoption: Jurisdiction) [2015] at para 171 of
his judgment:
"The misuse and abuse of section 20 in this context is not just a matter of bad practice. It is wrong; it is a denial of
the fundamental rights of both the parent and the child; it will no longer be tolerated; and it must stop. Judges will
and must be alert to the problem and pro-active in putting an end to it. From now on, local authorities which use
section 20 as a prelude to care proceedings for lengthy periods or which fail to follow the good practice I have
identified, can expect to be subjected to probing questioning by the court. If the answers are not satisfactory, the
local authority can expect stringent criticism and possible exposure to successful claims for damages."
Local authorities need to conduct urgent reviews of any s 20 case and put in place the comprehensive and wide-ranging
strategies set out in para 67 of the Medway case (albeit this did not save that Council from a hefty damages bill).
Practitioners representing parents and children need to consider whether to make applications for compensation for
abuses of the s 20 provisions.
26/11/15
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Questioning the Use of Section 20

Judith Masson, Professor of Socio-legal Studies at the University of Bristol, considers section 20 of the Children Act 1989
within its broader historic, legal and practice context.

Over the last year there has been increasingly strident criticism of local authorities' use of their powers to accommodate
children under the Children Act 1989, s.20. That this has largely been in the form of obiter dicta, which are of course not
statements of law, is irrelevant if they begin to create an impression that judicial views can determine how and when s.20
should and should not be used, and what amounts to 'good practice' in child care social work. This is even more important
where the presentation of these statements about s.20 lacks any reference to the broader legal framework within which s.20
operates.
Rather than judging the use of s.20 with the keyhole vision provided by care proceedings, those who seek to promote
policy or guidance about how and when the provision should be used need to consider it within its broader historic, legal
and practice context.

A little bit of history.
The Children Act 1989 was the result of a substantial period of review and open consultation in the form of a Select
Committee Inquiry; the interdepartmental Review of Child Law, chaired by Brenda Hale, now Deputy President of the
Supreme Court; a further consultative process on draft provisions and full Parliamentary scrutiny, over a period of 12
months. Through these processes Parliament came to its conclusions about what the law should be, re-orienting child law
away from the courts with the 'no order' principle, Children Act 1989, s.1(5), and restricting the use of compulsory powers
of intervention in family life. Only local authorities (and the NSPCC) were permitted to bring care proceeding. Only care
proceedings could be used to restrict parental responsibility for the long term, and then only in accordance with statute.
Care and supervision orders could only be granted where the threshold conditions set out in s.31(2) were satisfied. Gone
were the court's wide and indeterminate powers under wardship or the inherent jurisdiction to commit children to care
on welfare grounds, or to direct how local authorities should care for such children. Indeed, with hindsight, it is very hard
to see that such powers could have withstood a challenge under the European Convention on Human Rights, art 8(2).
Following enactment of the Children Act 1989, there were further consultations about regulations and guidance and then
a very substantial implementation programme for all those who had to work with the Children Act 1989, within and
beyond local authorities. In the years following implementation the Department of Health funded a major research
programme involving 24 studies by leading and independent academic researchers to examine social work (and court)
practice in the operation of Parts III and IV of the Act. These studies, including a study by Packman and Hall, specifically
examining the use of s.20, were brought together and widely disseminated in the publication: Aldgate and Statham,
Children Act Now (TSO, 2001). It does not seem that many of those who have expressed opinions on s.20 are familiar with
these publications, the subsequent research, practice guidance or the published statistics on looked-after children. Courts
are not places for academic analysis of issues beyond the focus of the litigation but policy cannot be developed without
this wider understanding.

Questions and answers about the law relating to s.20
1) Can the court make a full care order where a parent is in full agreement with the
local authority plan for their child being looked after under s.20?
It is not possible to know whether, or how often the courts are faced with such a scenario. The only statistics on the
proportion of uncontested care proceedings come from research studies, notably Masson et al., Care Profiling Study (2008)
and Hunt et al., The last resort (1999). There are, so far as I can establish, no published judgments on this point.

www.familylawweek.co.uk

Family Law Week December 2015 - 46
Nevertheless, it is clear that a care order should not be made. Children Act 1989, s1(5) states that 'the court shall not make
the order or any of the orders unless it considers that doing so would be better for the child than making no order at all.'
An order is only legitimate if it is better for the child's welfare than no order. So we need to consider what difference a care
order would make where the parent agrees fully with the local authority's plan.
There is no difference in the duties owed by the local authority to the child under the Children Act 1989. The local authority
is under the same obligations to consult the parents, child and others. It owes at least the same duties about placement,
contact, education and aftercare. It must review the child's case just as regularly as it must review the care of children
subject to care orders. What the local authority does not have is parental responsibility; the person with care of the child
can do whatever is reasonable to safeguard and promote the child's welfare (s.3(5)) and so the local authority needs the
parent's agreement to the care plan and general arrangements. Written agreements, sometimes termed partnership
agreements, are used for this. Using the powers in the Local Authority Social Services Act 1970, s.7(7), the Secretary of State
for Education has issued guidance on these matters: Children Act 1989 Guidance and Regulations Volume 2: Care planning,
placement and case review (2015). This document, developed through consultation can be seen as providing an indication of
good practice across the range of circumstances where s.20 is used.

2) Is the use of care orders in circumstances where the child's welfare can be met
by a s.20 agreement Convention compliant?
The European Convention on Human Rights, art 8(2) requires intervention by the state to be 'necessary in a democratic
society … for the protection of the rights and freedoms of others.' This test is generally explained as one of proportionality.
A care order gives the local authority parental responsibility for the child (s.33(3)(a)) and curtails parents' parental
responsibility (s.33(3)(b)). This is an infringement of parents' article 8 rights, which must be proportional (Re B [20143]
UKSC 33) to comply with the Convention. Where a working partnership can be established for the care of a child without
recourse to a care order it is clearly disproportionate for the local authority to seek a care order, or for the court to grant
one. It is for this reason that courts refuse to grant ICOs or EPOs when the child is adequately protected during
proceedings by a parent agreeing (or not objecting, s.20(7)(b)(ii)) to their child being accommodated under s.20.
The mere fact that the threshold conditions could be satisfied for a care order makes no difference; satisfying the threshold
conditions is of itself insufficient because Children Act 1989 applies further tests in s.1(1) and (5), and the Human Rights
Act 1998 requires compliance with the Convention. There are circumstances where the local authority needs the court to
make findings of fact or orders so that it can formulate or implement its plan for the child. However, it was never the
intention of Parliament that starting proceedings in public or private child law would necessarily result in an order.

3) When is it good practice to limit the use of s.20 to a short term measure pending
care proceedings?
Where care proceedings are inevitable it is best for all concerned that they are not delayed unnecessarily. This is, of course,
far easier said than done. The appropriate time for starting care proceedings can more readily be identified with the 20/20
vision of hindsight, especially from the vantage point of the bench than it can be detected in the daily work of children's
services, where there are always more demands than resources and 'cases' develop and resolve in a myriad of different
and contradictory ways.
Even where it is clear that care proceedings should be brought there can be good reasons for delaying them, which should
be balanced against the importance of avoiding delay. For example, a plan to start care proceedings may be postponed
where children are in safe care because a parent is too ill to participate or has been recently bereaved. Similarly, a mother's
short term imprisonment and expressed desire at the birth for adoption does not make immediate care proceedings
essential or even desirable, and it is easy to see that they would be oppressive. The mother's consent will not be valid until
she has recovered from the birth, and her incarceration will make it much more difficult for her to participate in the
proceedings. Delaying issuing proceedings for a few weeks until her release is unlikely to have a negative impact on the
child, particularly if assessments and plans can be prepared. Of course, the child's temporary safety is not a sufficient
reason if delay is likely to impact on his or her long-term care, for example by making a permanent placement more
difficult to find or less likely to succeed. Rules based on time periods, rather than the individual assessment of the case, are
unhelpful because they may force the prioritisation of cases which are less urgent when all the circumstances are considered.
Local authorities should be sure that care proceedings are necessary before they take such a serious step. This was well
recognised in the development of a pre-proceedings process for care proceedings. Cases could be diverted from care
proceedings, and where care proceedings could not be avoided, better preparation enabled the courts to complete their
work more expeditiously. There are cases where diverting to s.20 accommodation is the right thing to do; rather than
starting care proceedings to end s.20 care, any need for care proceedings is ended through use of the power.
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In addition, the use of s.20 cannot be seen simply as an action pending care proceedings when it has become so common
for children to remain in s.20 for the duration of care proceedings. There are many reasons why children have to be looked
after during care proceedings – they may not be safe a home and the relative carer needs the support of being a local
authority carer during this difficult time for them and the child. The use of s.20 during proceedings reflects a recent move
away from the use of ICOs to place children away from home, which was not clearly prefigured in the legislation.
Very many children in care under s.20 are simply not potential candidates for care proceedings. Section 20 is a family
support measure – families need support for many reasons, not just where children need protection. In these cases there
is no question of the use of care proceedings, indeed it would be an abuse of process and of the parents' and child's art 8
rights for the local authority to start proceedings.
The use of s.20 is not time limited because it has to cater for diverse needs, which include the need for long-term care where
a court order is not necessary or not possible. In the context, limiting s.20 to a short-term measure, pending care
proceedings is not a marker for good practice, and in some cases it is completely wrong.

4) Is it good practice to discourage parents from removing their child from s.20
accommodation without prior notice to the local authority?
No. The local authority should try as far as possible to create an effective working partnership with parents whose children
are in need of services. The content and nature of the working partnership will vary, dependent on the child's needs and
change over time as relationships of trust develop (or break down) between the social worker, the parents and the child.
The aim always should be to assist the parents to recognise the child's needs at the particular time and for the future,
demonstrate their understanding and maximize their contribution to meeting these needs. A notice period can play a part
in this because it serves to remind a parent of the potentially disruptive effect on their child of a sudden removal, even if
it is a return home.
A notice period also has another important function. It allows the local authority and parent time to plan for the child's
return. Research (Farmer and Wijedasa, 'The reunification of looked-after children with their parents: what contributes to
stability?' British Journal of Social Work 1612-29 (2013)) identifies the need for support to enable children to return home
successfully. Such support must be planned so that it can meet the family's needs. Without some notice it is not possible
for the local authority to identify what is required or to make the right support available. The Care Planning, Placement
and Case Review (England) Regulations 2010 (SI 2010 No 959), reg 39, added by The Care Planning and Fostering
(Miscellaneous Amendments) (England) Regulations 2015 (SI 2015 No 495) recognises the importance of planning by
requiring decisions for children to return home after 20 days in s.20 accommodation to be signed off by a nominated
officer. Clearly this is not possible if children are removed without any prior warning to the authority.
Discouraging the use of notice periods undermines the idea of partnership – that parent and local authority need to work
together to meet the child's needs and promote their welfare. It also makes it less rather than more likely that the child's
return home will endure, risking for the child further disruption of return to care.
The Children Act 1989 removed any statutory requirement for parents to give notice before removing their child from s.20
accommodation not because Parliament wanted to encourage parents to act precipitously but because it wanted
arrangements to be informal, based on agreement, as they would be within families, rather than by reference to statutory
powers. There is no reason why parents should be asked to notify the local authority of their plans for their child's return
but it is clear that breach of the agreement is not of itself the basis for curtailing parental responsibility.

5) Must the local authority return the child just because the parent objects?
This most controversial aspect of s.20 was prefigured in the Parliamentary Debates on the Children Bill. The Lord
Chancellor specifically said that s.3(5) allowed a foster carer to refuse to hand over a child to a parent who was drunk or
incapable, or late at night when a child was asleep. Of course, a statement in a debate, albeit by a Lord Chancellor with
responsibility for piloting the Bill through the Lords does not amount to law. However, it may be more authoritative than
an obiter statement by any judge. It is well established that such statements can be used to aid interpretation if the meaning
of an ambiguous provision comes before the courts. 'Any time' in s.20(8) should be interpreted in the light of the Lord
Chancellor's statement. Additionally, it is clear from s.20(7) that Parliament did not intend a parent who was unwilling or
unable to care for their child to object to the local authority doing so. Section 20 is not simply about parents' rights; it is also
about the child's right to private and family life. It would be shocking if the law did not allow a child in foster care a good
night's sleep at the whim of a parent, or placed him or her at risk of serious harm at the hands of an inebriated parent or
one who had no means of providing the basics of care. Such retention of the child could only be very temporary, until the
next morning if the parent did not change their mind. At this point the local authority would have to resort to the courts,
and the court would have to apply s.31 and the child's welfare for the future.

Conclusion
Approximately three-quarters of children subject to care proceedings are in a protective placement when these
proceedings start. Since the Children Act 1989 was implemented the proportion of these placements that have been made
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on the basis of agreement with parents has increased and the use of emergency coercive powers – EPOs and police
protection – has declined. This trend is not the result of the general misuse of s.20 but an intended consequence of reforms
to child care law, which aimed to develop working partnerships between children's services and parents, and planned, not
emergency, intervention. Although children subject to care orders are the majority of children in the care system, far more
children initially enter care by s.20 agreements than through the courts. Policies and practice need to take account of the
majority as well as the minority, and be designed to meet the needs of all parties to the process, not just reflect narrow legal
perspectives. Hard cases make bad law; and reported cases are a poor foundation for good policy.
26/11/15
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CASES
Re TW and TM (Minors) [2015] EWHC 3054 (Fam)
Appeal by the father against child maintenance orders made under Schedule 1 to the Children Act 1989. Appeal allowed
and remitted the matter for rehearing.
The father was a well-known footballer who was ordered by Deputy District Judge Drew at first instance to pay
maintenance of £5,000 per month for his two children. The Deputy District Judge held that the father's income was
£190,000 per annum gross and that he had put his own enjoyment and expenditure first, before the obligations to his
children.
The father appealed on three grounds. The first ground, that the first instance judge had no jurisdiction to make the orders,
was described as "legally devoid of any merit" by Mr Justice Mostyn and duly dismissed [para 3].
The third ground led Mostyn J to explore the issue of the imposition of interest in the family court [paras 17-19]. Mr Justice
Mostyn concluded that the orders made at first instance do not qualify as orders which attract interest under the
Judgments Act 1838. As such, the interest direction of the first instance order was made ultra vires and was revoked.
The second ground, which ultimately led to father's appeal being successful, was that the Deputy District Judge had been
wrong to order the father to pay such a high proportion of his net income. Mostyn J found that the first instance order of
£60,000 was, as a percentage of father's gross income of £190,000, 31.5 per cent, almost double the 16 per cent rate
prescribed by the formula in the Child Support Act. Mostyn J commented that the Deputy District Judge had not referred
to the Child Support Act and had failed to justify such a departure from the formula. Although the formula was "not
written in marble", it provided an important starting point [para 9].
Summary by Patrick Paisley, barrister, 1 Garden Court Family Law Chambers

N (Children) (Adoption: Jurisdiction) [2015] EWCA Civ 1112
This was an appeal from a decision of HHJ Bellamy (sitting as a Deputy High Court Judge) at the final hearing of care and
placement order proceedings relating to two Hungarian children to transfer the proceedings to Hungary pursuant to
Article 15 of Council Regulation (EC) no 2201/2003 (hereafter 'BIIA'). The essential issue was whether Judge Bellamy was
right to proceed as he did under Article 15 BIIA, and the Court of Appeal (Munby P, Black LJ and Sir Richard Aikens)
dismissed the appeals.
During the hearing however, the issues broadened and the Court of Appeal had to consider a number issues concerning
the application of domestic adoption law in cases with a foreign element, resulting in a very detailed judgment from
Munby P.

Jurisdiction in adoption cases with a foreign element
(Munby P at [74-103]; Black LJ at [175-186])
The Court of Appeal concluded that the English court does have jurisdiction (a) to make an adoption order in relation to
a child who is a foreign national, and (b) to dispense with the consent of a parent who is a foreign national.
As to the question (that has been 'rumbling around for years and needs to be put to rest') of what system of domestic law
the English court should apply when deciding whether to dispense with parental consent and whether to make an
adoption order, Munby P agreed with Goff J's view in In Re B(S) (An Infant) [1968] Ch 204 that the foreign law is an
important factor to be taken into account by considering the welfare of the child; not by virtue of the foreign law but rather
because English law requires the court to do so. The foreign law does not go to jurisdiction nor is there any question of
applying the foreign law, whether substantive or procedural.

How jurisdiction should be exercised and the possibility of a 'limping adoption'
(Munby P at [104-111]; Black LJ at [187-188]; Sir Richard Aikens at [192])
Munby P emphasised certain passages within section 1(4) ACA 2002 which are particularly important where the court is
concerned with the proposed adoption of a foreign child. He said it cannot be emphasised too much that the court in such
a case must give the most careful consideration, as must the children's guardian and all the other professional witnesses,
in particular to those parts of the checklist which focus attention, explicitly or implicitly, on the child's national, cultural,
linguistic, ethnic and religious background. He repeated important passages from recent case-law.
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As to the concept of a 'limping' adoption order (an adoption order which, although fully effective in this country, might
be ineffective in other countries that the child and the adopters may wish or need to visit), Munby P agreed with Goff J's
analysis and conclusion on this issue in In re B(S). Unless the foreign country is one which, under international Convention,
is bound to recognise an English adoption order, the English court will need to address the following, having ensured that
it has the necessary evidence to enable it to do so:
Ÿ

Whether the English court's order will be recognised elsewhere (unless the case is one in which it is clearly for the
welfare of the child that an order should be made irrespective of its consequences elsewhere, as in refugee cases).

Ÿ

Evidence should be furnished to show that the order, if made, will be recognised by the foreign court and, if so,
then the English court is free to proceed regardless of any question of foreign law or procedure.

Ÿ

If not, the court will have to weigh the disadvantages of the child having one status here and another in other
countries, or even a doubtful one, against the other considerations there may be in favour of adoption.

Ÿ

It is not necessary, however, to prove what the child's domicile actually is, or to go into the adoption laws of the
relevant country because the problem is not one of jurisdiction or of applying the foreign law (substantive or
procedural) but of considering factually whether, having regard to the foreign element, the English order will have
general recognition, and if not whether the order would still be for the welfare of the child.

Black LJ agreed that strict proof of domicile/domiciliary law may not be necessary but considered it imperative that, when
considering whether or not to make an adoption order, the court should consider what links the child has to other
countries (perhaps especially, but not necessarily only, in terms of domicile or nationality); should consider what risk there
is that any adoption order it makes may not be universally recognised; and should reflect upon the practical implications
of this for the child. That was not to say that an adoption order could not be made if it were to be demonstrated that it
would not be recognised in a country which may be of importance for the child in future but it would be a factor that
would need to be weighed in the balance, along with all the others, in deciding what order is going to be most conducive
to the child's welfare throughout his life.
Sir Richard Aikens hoped that a robust application of the FPR relating to expert opinions could avoid the danger of a major
forensic battle engaging foreign lawyers to give opinions on the effectiveness (or lack of it) of an English adoption order
in other countries, and the issue becoming expensive and time consuming 'satellite litigation'.

Article 15 BIIA
It was concluded that care proceedings are within the scope of Article 1(1)(b) BIIA even if the LA care plan is for adoption.
Proceedings for a placement order are within the scope of Article 1(3)(b) BIIA. It follows that Article 15 BIIA applies to care
proceedings, even if the LA care plan is for adoption, but does not apply to proceedings for a placement order (Munby P
at [66-73]).
Munby P's analysis of the requirements before the English court can make a transfer pursuant to Article 15 BIIA is at
[112-122], and Sir Richard Aikens' summary at [191(iv)].
Leaving on one side the impact of Article 1(3)(b) BIIA, it could not be said that Judge Bellamy was 'wrong' to exercise
jurisdiction under Article 15 BIIA (Munby P at [123-148]).
The fact that Judge Bellamy did not appreciate the effect of Article 1(3)(b) BIIA did not vitiate his decision. His decision
under Article 15 BIIA in relation to the care proceedings can, and should, stand; his decision in relation to the placement
proceedings cannot stand. As a result the care proceedings are stayed in consequence of the transfer under Article 15 BIIA,
and the placement order proceedings are stayed in consequence of the stay of the care proceedings (Munby P at [149-52]).

Section 20 Children Act 1989
(Munby P at [157-171])
Munby P drew attention to the misuse by the LA in this case of section 20 CA 1989 and said 'steps must be taken as a
matter of urgency to ensure that there is no repetition ever again'.
In this case the children were placed in accordance with section 20 in May 2013 yet proceedings not issued until January
2014. Munby P said that section 20 may, in an appropriate case, have a proper role to play as a short-term measure pending
the commencement of care proceedings, but the use of it as a prelude to care proceedings for a period as long as here was
'wholly unacceptable'. He drew attention to recent case-law in which LAs were condemned for misuse, and in some cases
plain abuse, of s.20 including cases resulting in awards of damages. He said that misuse of section 20 in a case with an
international element is 'particularly serious'.
Munby P considered that the recent case-law illustrated to an alarming degree four separate problems, all too often seen
in combination:
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1. The failure of the LA to obtain informed consent from the parent(s) at the outset. LAs must heed the guidance set
out by Hedley J in Coventry City Council v C, B, CA and CH [2012] EWHC 2190 (Fam), [2013] 2 FLR 987 at para 46
(cited at [164]). Where a parent is not fluent in English it is vital to ensure the parent has a proper understanding of
what precisely they are being asked to agree to.
2. The form in which the consent of the parent(s) is recorded. A feature of recent cases has been the serious
deficiencies apparent in the drafting off too many s.20 agreements.
3. Far too often the arrangements under s.20 are allowed to continue for far too long.
4.The seeming reluctance of LAs to return the child to the child to the parent(s) immediately upon a withdrawal of
parental consent. A LA which fails to permit a parent to remove a child in circumstances within s.20(8) acts
unlawfully, exposes itself to proceedings at the suit of the parent and may even by guilty of a criminal offence.
Munby P was 'exceedingly sceptical' as to whether a parent can lawfully contract out of s.20(8) in advance by
agreeing with the LA to give a specified period of notice before exercising their s.20(8) right to remove the child.
Munby P stated that for the future good practice requires the following, in addition to proper compliance with the
guidance given by Hedley J:
1. Wherever possible the agreement of a parent to the accommodation of their child under s.20 should be properly
recorded in writing and evidenced by the parent's signature.
2. The written document should be clear and precise as to is terms, drafted in simple and straight-forward language
that the particular parent can readily understand.
3. The written document should spell out, following the language of section 20(8), that the parent can 'remove the
child' from the LA accommodation 'at any time'.
4. The written document should not seek to impose any fetters on the exercise of the parent's right under s.20(8).
5. Where the parent is not fluent in English, the written document should be translated into the parent's own
language and the parent should sign the foreign language text, adding, in the parent's language, words to the effect
that 'I have read this document and I agree to its terms'.
Misuse and abuse of s.20 is a denial of the fundamental rights of both the parent and child, 'it will no longer be tolerated'
and 'it must stop'.
Summary by Victoria Flowers, barrister, Field Court Chambers

AB (A Child: Deprivation of Liberty) [2015] EWHC 3125 (Fam)
This case concerned AB, a fourteen-year old boy with a moderate severe learning disability and attention deficit
hyperactivity disorder, who had been placed at a residential children's home under an interim care order. AB was subject
to continuous supervision and control, and it was agreed among all of the parties that AB was being deprived of his liberty
(as opposed to his liberty merely being restricted).
The court had to determine whether it could authorise the deprivation of AB's liberty and if so, under what statutory
provision. Mr Justice Keehan was clear that, as an instrument of the state, the local authority could not consent to the
deprivation of liberty of a child in its care; to do so would be in breach of Article 5 of the ECHR. The parties submitted that
there were two other possible ways in which to authorise the deprivation of AB's liberty: first, pursuant to s.25 of the
Children Act 1989; or second, under the inherent jurisdiction of the court.
The court rejected the first proposal as inappropriate, as a secure accommodation order "has a punitive quality to it" [31].
Moreover, Keehan J noted that AB did not satisfy the criteria of s.25(1)(a) or (b), nor was the home in which he was living
registered under regulation 3 of the Children's Secure Accommodation Regulations 1991. As such, were a court to make
an order under s.25 of the Children Act 1989, AB would have to be moved to a different home.
Keehan J reminded himself of the two limbs of s.100(4) of the Children Act 1989 that needed to be satisfied in order to grant
the local authority permission to invoke the inherent jurisdiction to seek an authorisation of AB's deprivation of liberty.
He found that, in accordance with s.100(4)(a), the result which the local authority sought to achieve could not be effected
by the making of any other kind of order. Further, as required by the second limb of the provision, s.100(4)(b), the court
was satisfied that there was reasonable cause to believe that if inherent jurisdiction was not exercised with respect to AB,
he was likely to suffer significant harm. As such, the court granted the local authority permission to invoke the inherent
jurisdiction and authorised AB's deprivation of liberty for three months.
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At the conclusion of his judgment, Keehan J noted that the issue of whether a child or young person is deprived of his or
her liberty is highly fact specific; however, he proceeded to set out a number of "observations" in respect of children in need
or looked after children who may be living in circumstances which amount to a deprivation of liberty.
Summary by Bianca Jackson, barrister, Coram Chambers

Barnes v Phillips [2015] EWCA Civ 1056
This appeal judgment concerned the purchase of a property by cohabitees with no express declaration of trust (ie. the same
scenario as in Stack v Dowden and Jones v Kernott). There was no express declaration in form TR1 as the property had been
purchased prior to the requirement for a TR1 to be completed. Further, it appeared that neither party had attempted to
locate an express declaration and one party assumed that there would not be one (I am grateful to Counsel, Michael
Horton, of Coram Chambers, who appeared for the appellant on appeal for this information).

Facts
The parties' relationship began in about 1983.They had two children, born in November 1993 and July 2000. They
purchased the property at 88 Leyland Road, London, SE12 8DW together in January 1996. The purchase price was
approximately £135,000. They used about £25,000 from their savings for the deposit and took out a joint repayment
mortgage with HSBC for the balance. The property was registered in their names as joint tenants. The respondent ("R")
worked full-time as a nurse except when the children were very small when she worked part time. The appellant ("A") was
a self-employed business man. He paid the mortgage and some of the bills and R paid the rest. Between 1996 and 2005 they
carried out major works to the property. They both contributed to the cost of the works.
In 1988 A had purchased a property at 7 Stoke Newington Road in his sole name and which he rented out. During the
relationship he also purchased a further two flats in London E15, also in his sole name and which he rented out.
In late 2004 and early 2005, R began to notice A was having financial problems. He confessed that he had debt problems
and she was angry as he had not long purchased the two flats. He insisted that they had to re-mortgage the property or
they would lose their home. They did so in May 2005. The mortgage offer valued the property at £350,000. The London
Mortgage Company loaned £145,000 of which £78,930 was paid to redeem the original mortgage. The funds received were
therefore £66,069 which the judge found were used to pay off A's debts.
In about June 2005 the relationship broke down. A left and moved into one of his other properties. He continued to pay
the mortgage for only 8 months. The judge found that from 1 June 2005 to 18 April 2008 R made mortgage payments
totalling £12,552 and A made mortgage payments of £22,077. From January 2008 R paid all the mortgage instalments as
well as having financial responsibility for both children (although A made some contributions to child support). R was also
responsible for all the work and expenditure required on the property. She produced a schedule of expenditure with
receipts for £11,262 and a total estimated expenditure of £22,671.

Findings at first instance
The case was heard by HHJ Madge sitting in the Central London County Court. He found that A had not been frank and
open when it came to disclosure. He found that where there was a conflict of evidence he preferred that of R and did not
accept A's evidence unless it was corroborated by independent evidence. The judge found that on purchase of the property
they were joint tenants in law and in equity because that was their intention. Both were contributing equally to what was
in effect a "marriage without a wedding ceremony". He found that there was no express agreement to vary the shares.
However, he failed to consider whether he could infer an agreement to vary the parties' shares. Nevertheless, the judge
found that he was entitled to impute an intention as to the size of the shares based on fairness. He found that in May 2005
when the property was remortgaged its value was £350,000. After repayment of the first mortgage the equity was in the
region of £275,000. A received £66,000 for his sole benefit. The judge accepted that A received 24-25% of the net equity. He
therefore imputed an intention that from that stage the property was to be held in shares of 75/25%. The judge then
considered the position from 2005 to April 2008 and found R had paid approximately two-thirds of the mortgage
contributions. From April 2008 R alone paid the mortgage and a further adjustment was required. Bearing in mind the
repayments made in respect of the mortgage, the payments in respect of repairs and contributions of both parties towards
the children and the sums outstanding due from A to the CSA, he concluded that a fair division was 85/15 in R's favour.

The appeal
Lloyd Jones LJ gave the lead judgment with which Longmore LJ and Hayden J concurred. His Lordship referred to the
summary of the approach to this type of case set out in Jones v Kernott at paragraph 51. In essence, the approach consists
of 2 stages:
1) a) Was there any express agreement that the parties' intention as to the size of the shares would change? If not,
b) can such an intention be inferred, having regard to the sort of evidence set out in paragraph 69 of Stack?
2) If an agreement to vary the size of the shares exists, whether express or inferred, what is the size of those shares?
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Where it is not possible to ascertain by direct evidence or by inference what their actual intention was as to the shares in
which they would own the property, "the answer is that each is entitled to that share which the court considers fair having
regard to the whole course of dealing between them in relation to the property" (Chadwick LJ in Oxley v Hiscock).
The Court of Appeal confirmed that imputation of intention is permissible only at the stage of ascertaining the shares in
which the property was held following the demonstration of an actual intention to vary shares in the property.
The judge at first instance had failed to address a "critical step" in the process. He moved straight from finding that there
was no express agreement to vary the shares to finding that he could impute an intention to the parties as to the size of the
shares. He did not consider whether he could infer a common intention to vary shares in the property in the circumstances
of the case.
The Court of Appeal therefore found that it was open to it to consider whether a common intention to vary shares should
be inferred. Importantly Lloyd Jones LJ stated:
"It is clear from the judgments of the majority in Jones v Kernott that the scope for inference in this context is very
extensive indeed. (See in particular Lord Walker and Baroness Hale at [34]: 'In this area, as in many others, the
scope for inference is wide.')"
Lloyd Jones LJ stated that the weight of the evidence supported an inference that the parties intended to alter their shares
in the property. This was based on the following:
• Throughout the relationship A was carrying on business activities.
• He owned three properties in his sole name which he rented out.
• The re-mortgage in 2005 was for his sole benefit, to pay off debts.
• As he had had the benefit of 25% of the equity in the property when the property was re-mortgaged there was to
be inferred a common intention at that point to vary their interests in the property.
• Between June 2005 and January 2008 both A and R contributed to the mortgage repayments.
• After January 2008 A made no further contribution to the mortgage.
The Court of Appeal upheld the 85/15 division.
Lloyd Jones LJ also held that in principle it should be open to a court to take account of financial contributions to the
maintenance of children as part of the financial history of the parties save in circumstances where it is clear that to do so
would result in double liability ie. where the monies remain owing to the CSA.

Comment
A couple of significant points arise from this case:
1) The Court of Appeal, although stating that it was not permissible to impute an intention to the parties at the first
stage of deciding whether to depart from a 50/50 division, took a purposive approach when inferring from the
parties' conduct that they must have intended to alter the size of their beneficial interests. The distinction between
imputation and inference is, in practice, increasingly one without a difference.
2) The judgment is a further move away from the dictum of Baroness Hale in Stack v Dowden that a different
common intention would only be found in a "very unusual case". This was not even referred to by the Court of
Appeal and there is nothing in the facts of this case which suggest that it was "very unusual" – quite the opposite.
Summary by Elizabeth Darlington, barrister, Zenith Chambers and 1 Garden Court Family Law Chambers

C (A Child) [2015] EWCA Civ 1096
The parties separated in January 2010, a little over a year after C's birth in September 2008. Subsequent Children Act
proceedings resulted in a consent order for shared residence in August 2011. That final order contained recitals confirming
that neither party would seek to rely on allegations raised during the proceedings in any future litigation. Unfortunately,
as C entered school age the parents could not agree on child arrangements so returned back to court. The level of acrimony
was such that C was attending two different schools for part of each week.
At a finding of fact hearing over 3 days in December 2013 and a subsequent welfare final hearing in January 2014, the
Recorder considered the 'current' allegations. In his oral evidence the father alleged the mother to be "evil", "unkind" and
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"abusive and violent". He had recorded on video (CCTV in his home) and taken photographs of C during contact, as well
as handovers and conversations between the parties. The mother's allegations were of emotionally abusive behaviour by
the father due to the above. The Recorder made a raft of findings against the parties in respect of their attitude and
behaviour towards each other, but in particular found the father to be deliberately provocative and emotionally abusive
to the mother and C, by drawing her into adult issues.
At the subsequent welfare final hearing, after oral evidence and the assistance of a report from the child's guardian, the
Recorder made findings that: the mother had accepted the previous findings and was encouraging of C's relationship with
the father; but that the father was not able to do the same, had not changed in his attitude to the mother and would harm
C emotionally should she have her settled home with him. As a result, the judge provided for C's primary home to be with
the mother, identified the school and granted substantial contact with the father. This was all expressed as a shared care
arrangement. On the face of that order the father agreed to stop photographing or recording C and the mother.
In May 2014, with the father's application for permission to appeal the above decisions pending, an incident took place
whereby the father recorded a handover at which there had been a heated exchange. The mother obtained an ex parte
non-molestation order. The District Judge listened to the CD recording and considered other available evidence. He gave
judgment and found the father to have been entirely responsible for the situation. The mother conceded there were no
grounds for a broad-reaching injunction, but the judge concluded that the use of recording equipment amounted to a form
of intimidation in the context of these proceedings. He made an order prohibiting the father from recording any occasions
when he met with the mother. The father was granted permission to appeal by a Circuit Judge and the appeal was listed
to be heard alongside the father's existing application for permission to appeal the other orders.
In respect of the Children Act orders, the father's appeal was described by the Court of Appeal as a "piecemeal criticism of
the finding of fact judgment." The father was concerned solely with the judge's refusal to make findings against the mother
and sought to rely on historic allegations made and retracted by the mother in 2011. Lady Justice King (delivering the
majority judgment) considered that his grounds served only, "to endorse the judge's finding that the father was unable or
unwilling to accept that the key issue…was C's emotional well-being." Considering each challenged finding in turn, Her
Ladyship refused permission to appeal, not least of all on the basis that the judge had seen and heard the parties give
evidence over 3 days.
Lord Justice McFarlane offered an additional reason to refuse permission. He considered the process of the appeal to be
"wholly misconceived". The father sought not only to attack the fact-finding judgment, but also to invite the court to make
contrary findings, which could only succeed if the appeal court had the "raw evidential material" before the trial judge.
Such should include transcripts of the oral evidence of relevant witnesses. In this case the court had been provided with a
slim and inadequate bundle, hence the father had not brought his appeal "even to the starting blocks by putting before this
court material upon which we could engage in the process of auditing the Recorder's decision making analysis."
The appeal was dismissed in respect of the non-molestation injunction; the judgment was unimpeachable. The judge had
been right to discharge the ex parte order, but had been left with no alternative but to make an injunction as the father had
failed to honour the word of his agreement in the Children Act proceedings. It was accepted by the Court of Appeal that
the fact of recording, either covertly or overtly, was capable of attracting a non-molestation injunction although, of course,
such will always be a case-specific exercise.
Summary by Thomas Dance, barrister, 1 King's Bench Walk

CK (Children) (Care Proceedings, Habitual Residence, Article 15) [2015] EWHC
2666 (Fam)
Background facts
The parents were Lithuanian nationals, as were their four children: A (aged 16), B (aged 9), C (aged 9) and D (aged 3). On
25 January 2014 the mother travelled to England with the children without the father's knowledge, saying she was fleeing
from an abusive relationship with the father. On 7 February 2014 the father informed the Child Rights Protection Division
('CRPD') for his local district in Lithuania that the children had been taken without his knowledge or agreement. The
CRPD informed the mother (by email) that her actions were unlawful under the 1980 Hague Child Abduction Convention;
she replied that she had moved to escape psychological and physical abuse by the father. The CRPD contacted the State
Child Rights Protection and Adoption Service, which was also the relevant Central Authority for Lithuania, and which, in
April 2014, informed the father of his right to file an application under the 1980 Convention. He did not do so and did not
contact the Central Authority again until early 2015.
On 22 May 2014 the local authority (North Tyneside Council) carried out an assessment following B being seen collecting
cigarette stubs at a metro station. Further enquiries revealed that the children had not attended school since their arrival
in England; the local authority arranged for the children to attend school but took no further action. In November 2014
following an assault on her by her partner, the mother and children were taken into a refuge. Investigations by the police
and social services revealed that the children had been exposed to significant harm in the mother's care and on 3 December
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they were voluntarily accommodated under s.20 CA 198 (where they remained at the time of this judgment). The local
authority did not commence proceedings until April 2015.

Proceedings
At the initial hearings the question of whether the English court had jurisdiction was identified as an issue to be resolved.
At the same time the International Child Abduction and Contact Unit (ICACU) wrote to the local authority with a request
for information from the Lithuanian Central Authority who had been contacted again by the father. The father was
subsequently made a party and given limited disclosure. Following exchange of documents between the Central
Authority and the local authority, the Lithuanian Central Authority made a formal request under Article 15 in order for
the matter to be transferred to Lithuania.
The local authority, supported by the mother and the children's Guardian invited the court to find that the children were
habitually resident in England and Wales by April 2015 and to refuse the Article 15 application. The father did not oppose
a finding that the children were habitually resident in England and did not oppose the English court exercising jurisdiction
[57 – 64].

Judgment
In considering whether the court had jurisdiction based on the children being habitually resident in England at the time
proceedings were commenced the court noted, inter alia, that the mother had intended her move to England to be
permanent, that the children had become increasingly settled over time (particularly when they started school and even
more so once they were accommodated), and the expressed views of the children that they wished to be returned to the
care of their mother, in England, and in any event remain in England [65 – 67]. The court reminded itself that the test for
determining habitual residence is summarised as depending on whether there is 'some degree of integration by a child in
a social and family environment' [68] with the 'necessary quality of stability' ([47] citing Lord Reed at para 21, AR v RN
(Scotland)), which is a question of fact.
The court concluded that it had jurisdiction under Article 8 of Brussels IIA, and the fact of the mother's unlawful removal
of the children had no bearing under Article 10 as the children continued to reside in England for more than a year from
when the father was notified during which period no request for return was lodged by the father [72].
In respect of Article 15 (a) the court held that, for the same reasons as set out above, the children did not have a 'particular
connection' with Lithuania [74]. The court considered that the English courts were well placed to investigate the
circumstances that led to care proceedings being issued, well placed to assess the mother who intended to remain in
England, and better placed to hear evidence from witnesses in England. Accordingly it held that the Lithuanian courts
were not better placed to hear the case for the purposes of Article 15(b) [75 – 78].
The court considered that pending a substantive determination of the case it was inevitable that the children would remain
living in England, and it was of particular relevance that there were viable options for their future long term care in
England. With than in mind alongside the children's express wishes, the court found that a transfer of jurisdiction would
not be in their best interests for the purposes of Article 15 (c). Accordingly the court declined to exercise its powers under
Article 15 to request the Lithuanian court to assume jurisdiction in relation to the children.
Mr Justice Moylan concluded with a general observation that he would expect "any assessment of better placed and best
interests under Article 15 to be influenced significantly by whether the child is to be returned to or is moving to live in the other
Member State in the event that jurisdiction is transferred." It would take, in his view, "some powerful countervailing factor or
factors to justify transferring jurisdiction to a Member State in which the child would not be living." [81].
Summary by Esther Lieu, barrister, 3PB

MF v SF [2015] EWHC 1273 (Fam)
The husband (H) had first consulted matrimonial lawyers in December 2011, and between then and the final hearing in
February 2015 had been made redundant by his previous employers (TS), which also owned a number of loans to H, and
whose managing director had also offered to buy out his shares in a related company.
It was the wife's (W's) case that:
Ÿ

H's redundancy in September 2012 was 'not genuine', and he would either receive lucrative consultancy contracts
from them or a further settlement after proceedings concluded;

Ÿ

Loans of approximately £1 million advanced by TS were not hard debts;

Ÿ

H had used inappropriately XPS, a company jointly owned by H and W and used partially to receive his
redundancy payments and other income, and had excluded W from the same;
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Ÿ

H, in conspiracy with senior managers at TS, was trying to artificially deflate the value of shares he had in a
subsidiary company, ABC 2011 ltd; and

Ÿ

A £137,000 add back should be attributed to H for his spending post-separation.

Excluding the disputed value of the ABC 2011 shares, the loans to TS, and W's reattribution case, the total assets were
worth between £2.6 million and £3 million [51].
During proceedings W had also instructed commercial solicitors in relation to XPS and allegations that H was in breach of
the shareholders agreement. The result was that the total costs incurred by both parties (already included in the above
figure) was £980,000 [24]. Both parties sought awards in relation to costs [35].
It fell to Moylan J firstly to determine the effect the wife's allegations would have on the quantification of the family's
assets, and secondly the impact of the wife pursuing them should have on the division of assets.

Quantification
W's case rested on TS's senior managers, and particularly the Managing Director PM, being part of a conspiracy to
deliberately misrepresent H's financial position over a number of years. Moylan J, however, found PM to be a
transparently honest witness [57]. Indeed, W accepted in her oral evidence that he was an 'honourable and very decent
person' [57], and the judge found that this was not a new opinion [209].
On this basis, Moylan J held that it was 'abundantly clear' that H's redundancy was genuine [87], and that W should have
accepted the letters shown to her to confirm this. Slight inconsistencies that W pointed to in the information provided, and
a lack of documentation kept by a company with a very small management team, did not carry the sufficient weight to
begin to make out W's case.
In relation to the loans, W questioned why some loans had be assigned to TS from other lenders, why they were
inconsistently referred to as interest bearing or non-interest bearing, and why those loans from TS had been written off in
the company accounts but apparently remained owing.
Moylan J was clear the money had been lent up to February 2012, and that there was no evidence that it had been waived
at any time since [96]. The judge also accepted that a loan being written off in the company accounts only indicated an
opinion on recoverability, and did not represent a release or write-off.
This was notwithstanding H not communicating with W in relation to the loans, even when he was under a duty of full
and frank disclosure. Further, W as a shareholder of XPS had equal rights to the information on loans received through the
compnay. Moylan J found that the 'extreme nature of W's lack of trust' in H had made it impossible for him to work with
her in relation to financial decisions [103]. H had at all time acted appropriately and in the interests of the parties in his
financial dealings [104].
It was held that the involvement of commercial solicitors by W was a demonstration of the difficulties of discussing
financial decisions with her. Her solicitors raised no issues in relation to dissipation of assets, but instead sought to pursue
claims against H for failing to pay monies owed by the company to W. Moylan J 'struggled to identify any benefit to the
family of the case advanced… and found none' [111], given that the family's total assets remained unaffected. His Lordship
warned that had any such commercial action been taken during proceedings, then it would have been to the detriment of
the family [112].
The remaining issue on quantification was the value of H's shares in ABC 2011, which was essentially a property-owning
company. W's case was that H's interest should be valued on the basis of gross asset value, as indicated in a previous
version of the shareholder's agreement, and an undisclosed further agreement that must have been entered into. W valued
the shares at £6 million net.
H valued the shares, on a net asset basis, at approximately £157,000. PM had made an offer of £2.644 million gross for H's
interest, which W characterised as further evidence that PM had a secret agreement with H to provide him with further
funds and income after final order.
Moylan J accepted that it would be nonsensical for the shares to be valued on a gross asset basis [179]. This would mean
that H received nearly 80% of the company's value for a 13.14% interest [155]. The communications between H and the
company also indicated that all parties to the agreement were working on a net basis. Further, the operation of the
shareholders agreement and a cap mechanism within it was internally inconsistent if a gross asset basis was to be used
[177]. H and PM had trusted the individual who drafted the shareholders agreement to reflect their intentions, which he
had failed to do [180]. PM's high offers were simply another indication of his goodwill towards H and the family.
In relation to the add-back, W failed to demonstrate that H had dissipated any resources [188], let alone wantonly. This
left a total capital value, including pensions, of 'just over £3 million' [201].
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Determination
Equal division of the pension assets had been agreed, and W sought equal division of the capital. H agreed with this in
principle, save that he sought adjustments to reflect that W should have accepted an earlier, higher offer from PM to buy
the ABC 2011 shares, and to reflect W's substantially higher legal fees.
PM had previously made an offer for the shares that was approximately £350,000 higher (net) than the one left open at trial.
Moylan J was satisfied that W's conduct had led to a loss to the family of this amount [304]. Given that her case was 'plainly
unsustainable from the outset', as she accepted that those involved form TS were honest, [207] it would be inequitable to
disregard such behaviour [222].
In relation to the disparity in costs, H had incurred £363,000 in total, while W had incurred £618,400 [24]. Relying on RH v
RH [2008] 2 FLR 2142, Moylan J found that W's costs were grossly disproportionate, although a figure of £450,000 for her,
as the applicant, would not have been [226]. £168,000 therefore represented the disproportionate element.
In relation to costs more generally, Moylan J reflected that this was 'one of the more extreme cases in my experience as a
family lawyers over the last 35 years', but included the final valuation of costs liability as part of his overall award.
Taking each of these adjustments that H sought individually would have resulted in an award of £1.5 million net to H, and
£700,000 net to W. Despite her conduct, the judge concluded that this was too great a departure from equality [233].
Considering the section 25 factors in the round, he awarded £900,000 to W and £1.3 million to H, after their liabilities had
been met (a 43%/57% split on the gross figures).
Summary by Samuel Littlejohns, barrister, 1 Hare Court

Veluppillai & Others v Veluppillai [2015] EWHC 3095 (Fam)
The net assets of the parties' marriage amounted to around £1.3m. The matter was listed before Mostyn J in the High Court
with a time estimate of 4 days as a result of the conduct of the husband. Since the claim was commenced in September 2012
there were over 30 hearings including four appeals mounted by the husband. This deluge was caused by the husband's
extreme litigation misconduct. In parallel proceedings concerning a bogus loan asserted by the husband's sister he made
threats to kill against the wife and her counsel for which he was committed to prison for contempt. In the ancillary relief
proceedings he was removed from the courtroom on at a least one occasion by security staff. He was repeatedly warned
by judges about his unpleasant and menacing conduct in court. On one occasion he assaulted the wife's counsel and the
wife in court for which he was later convicted of assault in the magistrates' court. The husband skipped his sentencing
hearing and fled abroad from where he bombarded the court with abusive emails claiming that he had a fatal illness and
demanded that the proceedings be adjourned indefinitely. In the course of the proceedings he entered into a number of
transactions designed to defeat the wife's claims. A warrant, not backed for bail, for the arrest of the husband was issued
by the magistrates' court.
The remorseless and threatening conduct of the husband resulted in the CFC sending the case for trial at the High Court.
Moylan J ordered that the husband's application be heard on 22 October 2015 and it came before Roberts J. She dismissed
an application by the husband to adjourn because the medical certificate, he provided on that occasion, fell far short of the
standard needed for an adjournment of a final hearing.
Roberts J did however provide in her order for the husband to be able to contact the court to be able to participate in the
hearing by video or telephone.
When the matter came before Mostyn J for trial the husband again sought an adjournment on the basis of ill health but
Mostyn J refused the application summarily as once again the medical evidence provided fell below the required standard.
Notwithstanding that the husband had been invited to participate by telephone or video he did not seek to do so but rather
kept up a stream of abusive emails to Mostyn J's clerk.
The evidence of the wife and the conduct of the husband within these proceedings (including the disposal by him of the
wife's jewellery) led Mostyn J to draw the inference that the husband had undisclosed assets, either held by his sister or
children, or elsewhere, of at least £500,000.
The wife sought an order for costs. She had been funded by legal aid and Mostyn J held that this was a case where the
husband's conduct had been so abysmal that he should, within the terms of FPR 28.3(6) and (7) pay all of those costs.
Mostyn J ordered that that the costs be charged on Flat 18, Hayden Court, Feltham, which he had already found to be
beneficially owned by the husband. Mostyn J held that he was entitled under section 3(1) of the Charging Orders Act 1979
to make an immediate absolute order.
The judge went onto find that the husband had made numerous applications which were totally without merit. In recent
times he had made three totally meritless applications for an adjournment. He had bombarded the court with emails, and
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these too, Mostyn J held, were to be treated as applications for the purposes of making a civil restraint order under FPR4.8
and PD4A. In the circumstances Mostyn J made an extended civil restraint order pursuant to PD4A para 3.1 lasting for two
years from the date of the order giving effect to this judgment. The identified judge as mentioned in para 3.2(a) was to be
Mostyn J. The judge held that the application notice for permission to make a substantive application under para 3.5 must
be in Form D11, and the relevant fee must be paid. The application may only be made by the husband attending the issue
counter in person; applications by email would not be accepted. They were not to be read and would be destroyed.
Mostyn J referred to his earlier decisions of DL v SL [2015] EWHC 2621 (Fam) and Appleton & Anor v News Group
Newspapers Ltd & Anor [2015] EWHC 2689 (Fam) where he explained that the right to privacy in the hearing of an ancillary
relief application would be forfeited on proof of iniquity. Mostyn J held that there was no doubt the husband's misconduct
in this matter had been at the extreme end of the spectrum and that it was in the public interest for his conduct to be
exposed. The judge found that the public should be aware of the scale of problems that courts administering justice and
implementing the rule of law have to face at the hands of unrepresented and malevolent litigants determined to do
everything they can to destroy the process.
Mostyn J further directed that all of the husband's emails to this court since 8 October 2015 be sent to the Commissioner
of the Police for the Metropolis for him to decide if any of the threats contained in them amounted to criminal offences.
Summary by Joseph Moore, barrister, 1 Garden Court Family Law Chambers

Medway Council v B & Others [2015] EWHC 3064 (Fam)
The case concerned seven children: KB (15), NB (12), ZB (9), AB (8), KAB (7) ALB (4) and RB (3). All of the children, the
mother ('JB'), father of KB ('RM') and the father of youngest six children ('BB') are Slovakian nationals and are of Slovakian
Roma origin.
The family moved to the UK from Slovakia in 2008. Prior to moving to the UK, NB spent a period of time in care in Slovakia
due to the mother being unable to care for him and BB being incarcerated. On 23 March 2015 the children were taken into
police protection and thereafter made the subject of an EPO. An ICO was made after a contested hearing on 2 April 2015.
BB had already returned to Slovakia by this stage. He was later apprehended trying to re-enter the UK and on 27 July 2015
was deported to Slovakia. Prior to 23 March 2015 the local authority had been involved with the family due to neglect,
repeated homelessness and signs that KB and NB were beyond parental control. Supervision orders were made and
thereafter the children moved from Child Protection Plans to Child in Need plans. Prior to the commencement of
proceedings in 2015 a negative assessment was carried out of the mother.
The substantive application before the court was an application by Medway Council for care orders in respect of all seven
children. During the course of the proceeding the Slovak Central Authority ('SCA') sought to intervene in the proceedings
and contended for the return of all of the children to Slovakia, either into the care of the mother and BB (now living
together in Slovakia) or into residential or foster care if the mother and BB were assessed in Slovakia as incapable of
parenting the children. The mother made a formal application under Art 15(2)(a) of BIIa for an order pursuant to Art 15(1)
with respect of all seven children. The matter was transferred to the High Court to determine the issue of jurisdiction.
Mr Justice Macdonald gave permission to the SCA to intervene for the purpose of the Art 15(1) issue, and for
determination of the substantive proceedings.
The mother was not present in the UK at the time of the hearing before Macdonald J, it being suggested by her mother and
KB that she would not return to the UK and was pregnant with twins and had left for Slovakia to avoid involvement of
the local authority with her unborn children. At the hearing the mother confirmed that she only sought a transfer in respect
of the youngest five children, thus agreeing to the older two children remaining in long term foster care, in light of the fact
that they were beyond her parental control and that she would not be able to parent seven children. The local authority
and Guardian shared the mother's position. The SCA contended that jurisdiction should be transferred in respect of all
seven children.
Mr Justice Macdonald considered the relevant law and authorities: see paras 31 – 47.
The SCA provided a comprehensive list of factors in relation to the relevant questions, including in relation to the
children's particular connection to Slovakia, whether the Slovak court is better placed to hear the case and whether transfer
to Slovakia is in each of the child's best interests. The list is set out at para 48 of the judgment. The SCA submitted that, in
respect of all seven children, the criteria in Art 15(1) were met. If the court rejected the submission of the SCA, it sought to
argue that the court's welfare decision should be to place all seven children in a residential setting in Slovakia.
After hearing submissions from all parties, as set out in paras 48 to 57, Mr Justice Macdonald concluded:
Ÿ

Each of the children is habitually resident in England and Wales for the purposes of Art 8 of BIIa and that the
English court therefore has jurisdiction in respect of each child;
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Ÿ

The criteria for requesting that the Slovakian courts assume this jurisdiction are met in respect of the youngest
five children and that a request should be made;

Ÿ

The criteria are not met in respect of the two eldest children and that a request should not be made the Slovakian
courts.

Addressing the relevant factors Mr Justice Macdonald reasoned his decision as follows:

Particular connection
All seven children have a particular connection to Slovakia. Slovakia is the former habitual residence of the children, the
place of the children's nationality and is now likely to be the place of habitual residence of the holders of parental
responsibility for each child.

Better placed
In relation to the five younger children there are a range of forensic factors which lead to the Slovakian courts being better
placed to hear the case, including:
Ÿ

Ÿ

The majority of the factual matters which led to the proceedings are not in dispute. There will be no need for the
Slovakian court to hear witnesses of fact or to make findings of fact concerning disputed matters which have arisen
in this jurisdiction;
The care plans for the younger children have yet to be finalised;

Ÿ

Mother and BB are now living together in Slovakia and seek to be assessed. A joint assessment was not carried
out in this jurisdiction. There are obvious advantages to this assessment being carried out in Slovakia;

Ÿ

Placement with other family members would be better addressed in Slovakia, the family members in this
jurisdiction not having advanced themselves as potential carers;

Ÿ

There is also a strong argument that the efficacy of a permanent placement outside the family should be assessed
in Slovakia and, if found to be in the children's best interests, provided in Slovakia given the increased likelihood
of a culturally appropriate placement and the possibility of continuing contact with members of the birth family;

Ÿ

At present, the realistic options for the long term care of the youngest children all lie in Slovakia;

Ÿ

ZB, AB and KAB's recently stated wishes and feelings (not to return to Mother's care) is not a sufficient basis on
which to conclude that those wishes outweigh the forensic advantages set out above with respect to the jurisdiction
of Slovakia;

Ÿ

Having regard to the ages of ZB, AB and KAB, somewhat less weight can be attached to their expressed views in
light of their age and maturity compared to KB and NB who are considerably older.

Finding that the position of KB and NB is fundamentally different from the younger five children, Mr Justice Macdonald
stated:
Ÿ

The assessments of the mother of her capacity to care for KB and NB have been completed and are negative;

Ÿ

Neither Mother nor BB seek to be further assessed to care for KB and NB (either in this jurisdiction or in Slovakia),
do not advance themselves as carers for KB and NB and do not seek transfer of jurisdiction in respect of the boys
to Slovakia for consideration of that option;

Ÿ

The option of rehabilitation to the care of Mother and BB that may be available for the younger children in
Slovakia is not available for KB and NB;

Ÿ

The process of assessment and planning for alternate long term care for KB and NB is far more advanced in this
jurisdiction than it is for the younger children. KB and NB's current foster carers have been approved as long term
foster carers. Their care plan is long term foster care, with which Mother, BB and KB and NB agree;

Ÿ

Both boys are of an age and a maturity where their clear and consistent views, not to return the care of their
Mother, or to Slovakia, should be accorded significant weight in my determination of the question of whether
Slovakia is better placed to determine their cases;

Ÿ

It is difficult to see how, practically, a transfer of jurisdiction could be effective if it did not result also in the return
of KB and NB to the receiving jurisdiction;

Ÿ

Where an assessment in Slovakia would require KB and NB to engage, it is highly questionable whether such
co-operation would be achieved in circumstances where the clearly and strongly expressed wishes and feelings of

www.familylawweek.co.uk

Family Law Week December 2015 - 60
the KB and NB regarding return to the Slovakia had been ignored;
Ÿ

By contrast to the younger children, transferring jurisdiction in respect of KB and NB to the courts in Slovakia
will, in the particular circumstances of this case, result in considerable delay for KB and NB.

Best Interests
It is in the best interests of the youngest five children for their respective futures to be determined in the jurisdiction in
which each of the realistic options for their long term welfare is located and in the jurisdiction that is best able to assess
each of those options within the national, cultural, linguistic, ethnic and religious context which comprises the heritage of
the children. (para 79)
It is in not KB or NB's best interests for jurisdiction to be transferred to the courts in Slovakia. It it is in KB and NB's best
interests for their cases to be determined in the jurisdiction in which assessment, care planning and placement decision
making has already been concluded, the jurisdiction in which a long term placement has already been located and the
jurisdiction in which the parents of the children (subject to confirmation of the position of the father of KB) have consented
to the children remaining for the purposes of securing their long term welfare. Nor would delay be in their best interests.
(para 82)
In relation to the KB and NB's wishes and feelings Mr Justice Macdonald stated:
'In addition, and very importantly, in my judgment it would not be in KB and NB's best interests to transfer
jurisdiction in this case in the face of their strongly and consistently expressed objection to returning to Slovakia.
In particular, having regard to the strongly expressed views of KB and NB, there is in my judgment an appreciable
risk that the behaviour of both boys would regress significantly (with the physical dangers attendant thereon) and
that there emotional welfare would be damaged if their clearly expressed wishes and feelings in this regard were
ignored. In my judgment this risk is one which must weigh heavily in my determination of the question of whether
a transfer of jurisdiction is in the best interests of KB and NB.' (para 81)
In relation to the youngest five children a request was therefore made pursuant to Art 15(1)(b) to the courts of the Slovak
Republic to assume jurisdiction in respect of ZB, AB, KAB, ALB and RB.
In relation to KB and NB the mother's application (not pursued) to transfer jurisdiction under Art 15 was dismissed and
the invitation of the Slovak Central Authority to transfer jurisdiction of the court's own motion was also dismissed.
The terms of the order are outlined at para 87.
Emily Ward, Barrister, Broadway House Chambers

JS v RS [2015] EWHC 2921 (Fam)
Background
The wife, RS, (W) applied for a financial order with respect to her marriage to JS (H). However, the case was "in effect a
husband's claim against a wife" (§ 59). The parties commenced cohabitation in 2007 and married in June 2009. W
petitioned for divorce in December 2013 following her discovering that H had had a clandestine holiday with a woman,
C, in Dubai in February 2013, and had continued in that relationship thereafter. H was aged 42 and W 43 by the time of
trial, there being no children of the family.
The assets in the case totalled £6.9m, the only joint assets being two houses, both of which were former matrimonial homes.
Each of these had been purchased solely with funds provided by the wife (who had brought c. £1.37M to the marriage).
Works had been carried out at both properties, but the court criticised the dispute as to H's involvement in supervision of
the works as "essentially futile" (§ 4).
H remained living in the first matrimonial home, SD, worth £1.1m, and W in the second, LC, worth £1.5m.
Although the parties' incomes had been similar at the start of their relationship, W received bonuses from her work in the
commodity sector throughout the central 5 years of their relationship which totalled some £10.5m, whilst bonuses received
by H were trivial by comparison.
The couple "did not flinch from what many would regard as extravagant and self-indulgent spending without much
regard to value for money or the advantages of caution" (§ 39). They "maintained financial segregation within their
marriage", with "no joint bank account nor any joint investments" (§ 46).

Open positions
Although the parties agreed that a clean break was achievable, W offered to H the property SD plus a lump sum of £130k,
with no pension share, whilst H would accept SD, and a lump sum to round his share of non-pension assets to £3M,
together with a 23.8% pension share. That 23.8% represented the proportion of W's pension which would equalise at age
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63 benefits in retirement from that part of the parties' pension pot which had grown during the parties' six-year
relationship (§ 66).
The parties' polarised positions were "virtually a gulf apart" (§ 8).
The litigation had been "clutter[ed] with arguments which are and might have been perceived to be doomed" (§ 26).

Pre-acquired ("fledged") earning capacity
Insofar as it was argued that W "had developed qualities on which a monetary value should be placed, and that that sum
should be categorised as non-matrimonial property which should … be excluded from any sharing exercise", the court
affirmed the objection of Wilson LJ in Jones v Jones [2011] EWCA Civ 14 at § 26 to Lord Mance's dicta at § 172 of
Miller/McFarlane [2006] UKHL 24, i.e. "it is impermissible to treat one spouse as coming to a marriage with fledged
pre-acquired earning capacity alone, not least because of the absence of any principled approach whereby a defined
monetary value can be put upon it" (§ 29).

Contributions
In the "intense debate" as to H's contribution, W had "concentrated on the minutiae of who did what and who paid for
what and what H did not do during the course of the whole of their relationship" (§ 23, 31). Coleridge J's judgment in G v
G (Financial Provision: Equal Division) [2002] EWHC 1339 was cited with approval. "[E]xpensive, time-consuming and
almost invariably arid disputes" (§ 31) as to contribution should be consigned and confined to the "attic" referred to in G v
G. Referring to the "subliminal" use of the word "stellar" in W's skeleton argument, the court concluded that W's "very
remarkable bonuses [fell] several leagues short of anything which … a court might regard as sufficiently exceptional to
affect the outcome adversely to H" (§ 33).

Conduct
Had H misused or misappropriated money c. £136k given to him for the purposes of home improvements? Was
expenditure on H's new partner at the same time as the parties were purchasing LC, their second matrimonial home (§ 18),
"conduct"?
H could not explain expenditure of c. £90 - £100k (§ 21) – being 1.5% of the £6.7M pot. However, W had raised questions
about documents only provided by her "in a lamentably desultory fashion on day four of the hearing" (§ 35). H's lies about
expenditure on C did "not amount to nor add to a finding of conduct which it would be inequitable to disregard" (§ 37).
Secondly, W did not persuade the court that H had "deliberately persuaded her" to purchase either SD or LC in joint names
"with a view to financial gain" (§ 38). That she had only been made aware in 2015 of a disappointing 2012 survey of LC
sent to H, was a "deliberate untruth" (§ 38).

Vaughan Add-backs
Considering MAP v MFP [2015] EWHC 627 (Fam), the court was disinclined to impose a financial penalty for conduct,
'add-back' not being a "route which on any view of the facts [the court] would follow in this case" (§ 40). "If all of W's
complaints had been established, they were never going to amount to conduct which would impact on the outcome" (§
41).
The court considered that it was not relevant that the properties were in joint names as opposed to being in W's sole name,
the ultimate order would be no different in either case.

Sharing unilateral assets
W's arguments regarding the "dual career" family referred to at § 153 and 170 of Miller/McFarlane (supra), and § 86 of
Charman v Charman (No 4) [2007] 1 FLR 1246 were rejected. The "sharing concept" is one to which "the parties, in effect,
subscribe when they marry", it being "a retrograde step" 'not to share' where there are unilateral assets (§ 48). Such
arguments should remain "closely confined", as the Court of Appeal had indicated in Charman (§ 49).
There was not in this case any "sufficiently clear and consistent pattern of separate finances": incomes were pooled, both
contributed to outgoings, and there was no deliberate and agreed intention to maintain strict separation of finances (§ 46,
50).

Short marriage and application of the sharing principle
The court considered § 17 and 18 of Foster v Foster [2003] EWCA Civ 565 and § 143 of Miller / McFarlane (supra). Although
the length of the marriage had an impact upon the application of the 'sharing' principle, the product of the parties' joint
endeavours should be divided equally: "There can be no justification for treating differences in income any differently
from differences between breadwinning and homemaking" (§ 18 of Foster cited with emphasis at § 52). The "equal sharing
principle" applied to "the matrimonial acquest [and] the value of the assets and savings built up during the marriage,
irrespective of the very different proportions in which the parties contributed them" (§ 54).
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Mingling of pre-marital assets
The principles at § 28 and 29 of JL v SL (No. 2) [2015] EWHC 360 (Fam) concerning mingling of pre-marital property were
considered. "[N]o sufficient reason" had been identified for "departing from equality of division", the "principled outcome"
being that H would be left with £3.275M (i.e. "half of £6.9M … after deduction of £350,000 … of pre-acquired and
unmingled assets") (§ 58, 59).
However, the court was "spared [the] task" of deciding whether the value of SD should be divided other than equally (§
58) because of a concession by H (§ 62): "[t]he concept of individual autonomy must encompass not only the right of an
adult party to settle for less than the court would award him or her, but also the right to invite the court to resolve a dispute
by ordering less than it otherwise might (§ 61).
This led to the current value of SD being excluded from operation of the sharing principle, along with the sum of £350k (§
58, 63).
Ignoring cars, jewellery, watches and H's outstanding costs, the court awarded to H SD plus a lump sum of £1.625M (§ 63,
64). A voluntary compensatory payment for expenditure on H's new partner of £15k would be deducted from this (§ 64).

Offsetting pensions
The calculation of the pension expert involved "a high degree of technicality and some artificiality". Offsetting was "by far
the preferable and fairer course to take" (§ 68, 70, 75). The court shrunk from the expert's suggested figure of c. £210k for
offsetting (§ 72, 73): "[g]iven all the uncertainties which would beset any attempt at principled evaluation I simply take
£60,000", "an amount which will necessarily be arbitrary" (§ 74, 75).
Permission to appeal (to W, on unspecified grounds) was refused (§ 76).
Summary by Gwyn Evans, barrister, Tanfield Chambers

Welch v Welch [2015] EWHC 2622 (Fam)
Mr Justice Holman determined the following applications made by Mrs Welch ('W') following a number of hearings before
District Judge Hess in proceedings for financial remedies:
(1) an application to set aside the order of District Judge Hess made at the final hearing on 9 September 2014;
(2) an application to strike out the cross application that Mr Welch ('H') made for a civil restraint order;
(3) an appeal against the order for possession that District Judge Hess made in relation to the property occupied
by W on 15 April 2015;
(4) her appeal against the order of District Judge Hess, dated 5 June 2015;
(5) an application that W issued for permission to use documents from the proceedings in proposed proceedings in
the Queen's Bench Division, and also in any prospective criminal proceedings;
(6) an application to transfer all these matrimonial matters from the level of District Judge Hess to the Royal Courts
of Justice and current application for permission to appeal from the decisions of District Judge Hess not to recuse
himself (previously refused) and his decision of 2 June 2015 not to vary upwards the maintenance.
W has a very longstanding complaint and belief that there had been repeated non-disclosure by the husband and the
withholding of documents. At paragraphs 16 to 19 of his judgment Holman J considers the transcript of the hearing on 2
June 2015. During that hearing W sought to see certain of H's Singapore tax documents. On 25 June 2015 an issue arose
over whether W had been given a number of tax-related documents by H's solicitors. then representing H wrongly stated
that 35 listed documents had been handed to W 'in the lunch hour' at a final hearing. Holman J also established that a
number of the documents were not handed to W at all on the day of the final hearing. This raised in W a huge suspicion
that H and/or his solicitors had gravely misled the court. After hearing evidence from H's solicitors, W having cross
examined a solicitor with conduct, Holman J was satisfied that the solicitors did not have and had not had in their
possession at the relevant time H's Form B1 or his form IR8A for the tax year sought. In any event, the absence of these
documents did not undermine the decision of DJ Hess.
W contended that four major Barder events had arisen as at July 2015. Firstly, her former solicitors were willing to
significantly reduce or write off the debt W owed to them. As at this hearing, W owed them £440,000. Holman J found that
this was not a Barder event.
Secondly, W argued that it was not H who had funded W's litigation against her first husband in the sum of approximately
£500,000 as found by DJ Hess. Consideration of W's argument in this regard is at paragraphs 36 to 40. Holman J did not
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accept that the ledger obtained by W showing payments made during 2006 and 2007 could possibly be regarded as a Barder
event nor did the material satisfy the Ladd v Marshall criteria for adducing fresh evidence. In any event, the document did
not ultimately prove what W was seeking to assert.
W also argued that H had not retired whereas the final judgment of DJ Hess was predicated on that being the case. Reading
from a passage of DJ Hess's judgment. Holman J states that DJ Hess clearly foresaw that H might in fact continue to work.
This was not on any basis a Barder event.
W had argued that she had been classified as disabled the week before this hearing and was thus unable to work. Holman
J states that this was not conceivably a Barder event. However, at the time DJ Hess clearly took the view that W was
capable of working. Whilst stating that the very last thing he wished to do was encourage further litigation, Holman J
stated that the new facts with regard to W's health and work 'capability' might justify some reconsideration on a variation
application. Further, DJ Hess had assessed W as requiring approximately £2,000 a month to meet her basic needs, but
'suspended' the maintenance payments in view of the large amount of costs that W owed H. Holman J states that in a case
in which the maintenance order makes provision which has some 'generosity' within it then it might well be an appropriate
and acceptable approach to say that these payments should be suspended. In this case, however, the maintenance was due
to cater for W's subsistence.
Both DJ Hess and Mrs Justice Roberts had found that no evidence to support W's allegations of non-disclosure. Holman J
deals with W's ongoing contention of serious non-disclosure at paragraphs 46 to 51. His Lordship concludes that there is
no ground for W to successfully challenge and set aside the order of September 2014. Mr Justice Holman stated as follows:
"There is no ground based in any significant non disclosure. There is no ground based on a subsequent Barder
event. I refuse permission to appeal from the decision of District Judge Hess not to recuse himself in June. I refuse
permission to appeal, as an appeal, from any part of the decision and order of 2nd or 5 June 2015. It has not been
shown to me that at the time that he made those orders there was any error by District Judge Hess in his approach."
W was required to vacate and give possession of the property she occupied to H by the end of the day. Roberts J had
already refused W to permission to appeal from the making of the possession order and Holman J for reasons given
refused to set aside the order. W was denied permission to use documents from the family proceedings in proceedings she
intended to bring against H in the QBD. Holman J considered that the bitter and intense litigation had to end.
His Lordship considered that the conditions for making a civil restraint order pursuant to Practice Direction 4B attached
to rule 4.8 of the Family Procedure Rules 2010 were met as well as the conditions for the making of an 'extended civil
restraint order'.
"Mrs Welch has 'persistently made applications which are totally without merit'. Roberts J and District Judge Hess
have both already certified that some of the applications made to them were totally without merit. I, for my part,
am willing to certify, and do certify, that some of the applications made to me at this hearing are also totally without
merit. Therefore, the essential requirement of paragraph 3.1 of the practice direction is satisfied."
However, Holman J declined to make a general civil restraint order as this would have precluded W from bringing any
civil proceedings against any other person or body. The potential application for variation of maintenance was excluded
from the ambit of the civil restraint order.
There was no subsisting application to transfer to the High Court and in any event His Honour Judge Hess (as he now is)
had dealt with the case at considerable length and the last order contemplated his continuing involvement.
Holman J refused to make an order for costs due to the circumstances of W.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

WD v HD [2015] EWHC 1547 (Fam)
H and W are aged 46 and 36 respectively. They married in July 2001. H is a qualified accountant and a head analyst in a
Bank. W is a litigation executive with a law firm.
There are two children of the relationship SD (aged 13) and ED (aged 10). Both attend an independent school – one in the
senior school and the other in the junior school. Fees for 2015/16 will be £15,405 and £12,423 respectively.

The original proceedings
The parties separated in April 2009. W petitioned for divorce in June 2009 and applied for financial remedies in Form A
two months later. Decree Nisi was pronounced in October 2009.
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The parties later reached an agreement regarding their finances. A consent order was approved on 8 June 2011. For the
purposes of the appeal, the salient terms were as follows:
a. H to transfer all his interest in the FMH to W;
b. W to endeavour to release H from the mortgage;
c. H to pay W spousal periodical payments of £500 per month until ED attains the age of 18 or ceases full time
secondary education (whichever is the later);
d. H to pay W's medical insurance for so long as the above order is in force;
e. H to pay W child periodical payments in the same quantum as would be calculated by applying the CSA formula;
f. H to pay W 20% of his annual bonus for the benefit of the children (reduced to 15% when SD attains the age of
majority);
g. H to pay a further 25% of his bonus to W as a contribution to SD's school fees; and
h. H to pay to ED's school fees in full;
Decree absolute was pronounced on 10 June 2011.

The variation application(s)
On 5 March 2013, H applied to vary the periodical payments order. He sought a reduction of the substantive spousal
maintenance to a nominal order only and for W to pay SD's school fees in their totality. H's bonus had decreased, but his
basic salary had increased by some £30,000 per annum.
A month later, W's salary fell to £18,000 per annum and she cross-applied for variation shortly thereafter. On the basis that
H paid SD's school fees in full, she conceded that her spousal maintenance award should be nominal only.
The parties' Forms E were exchanged in April 2013. H's showed a net income of £93,977 per annum and total outgoings
(including for the children) of £87,360 per annum. His partner (whom he married in August of the same year) was earning
£61,000 gross per year.
W's Form E disclosed a net income per annum of £15,853 from employment. She was also in receipt of spousal maintenance
and child maintenance of £16,844. Her income needs were said to be £68,007.

The variation hearing
The variation application came before DDJ O'Leary on 3 September 2014 and lasted for two days. The reserved judgment
provided that, if H paid 50% of the extras for both children, the spousal maintenance order would cease forthwith and a
clean break be imposed. The arrangements for SD were to remain unchanged.
The Deputy District Judge made the following findings in the course of her judgment:
a. W had earned £40,000 gross in 2013, but could not earn at this level anymore. Her earning capacity was as she
contended;
b. W and her new partner were not cohabiting. Nor did he provide her with financial support;
c. H's earnings were £163,692 gross per annum and his second wife earned £50,000 per annum;
d. W's forecasted budget was unrealistic and she was able to top-up SD's school fees where necessary;
e. W could claim for child or working tax credits; and
f. W did not need the safety net of a nominal periodical payments order.

Notice of appeal
W sought permission to appeal in October 2014. She argued that DDJ O'Leary's order imposed undue financial hardship
on her and that it was plainly wrong to both dismiss her maintenance and require her to pay part of SD's school fees.
Specifically, the grounds of appeal included that DDJ O'Leary had:
a. concluded that W should not be expected to resume a higher earning rate;

www.familylawweek.co.uk

Family Law Week December 2015 - 65

b. found that W's boyfriend was not providing any financial support;
c. failed to properly analyse W's budget;
d. that W's budget, properly analysed, showed she was not able to meet the remaining school fees; and
e. it was wrong to assume W was entitled to make a claim for child and working tax credits.
Permission was given by Mrs Justice Parker on 24 November 2014. The substantive hearing was listed on 28 April 2015 for
one day.

The appeal hearing
Before considering the merits of the appeal itself, Moor J made a number of comments regarding the procedure to be
followed on appeals. His lordship began by emphasising that unless a judge directed otherwise, a respondent should not
attend the permission hearing.
His lordship then explained that, following the decision of the Supreme Court in Re B [2013] UKSC 33; [2013] 1 WLR 1911,
he had to decide whether the judge at first instance had exercised her discretion unreasonably. Anything less would result
in a dismissal of the appeal.
Finally, his lordship reminded himself of MCA 1973 s 31(7) and the guidance contained therein. He confirmed that s
31(7)(a) permitted there to be hardship – just not undue hardship.

W's submissions
It was submitted on W's behalf that the result of the judge's order was extraordinary:
a. W's income was £15,000 per annum, but she was having to pay £7,500 for SD's school fees
b. The judgment failed to make any proper findings regarding needs and affordability;
c. There was no proper analysis of whether it was fair to impose an immediate clean break;
d. H was left with disposable income of approximately £70,000 and his second wife earned around £55,000 per
annum;
e. In comparison, W had an income of £25,205 and therefore a deficit of £18,720 per annum;
f. W's tax credits ended in 2012. She was no longer entitled to the same; and
g. W was entitled to rely upon Radmacher v Granatino [2010] UKSC 42 in relation to the original agreement reached
by the parties.
Moor J rejected the argument detailed at (g) above on the basis that W sought to alter the original agreement in
respect of payment of the school fees.

H's submissions
In response, H criticised W's evidence in respect of the financial position of her boyfriend. Moor J instantly rejected this
submission on the dual basis that he was satisfied W had not given misleading or untrue evidence and that such criticisms
were irrelevant to the matter he had to decide. H's second submission relied heavily on the judge's finding that W did not
require a safety net. Her conclusions in this respect could not be said to be plainly wrong (applying Matthews v Matthews
[2013] EWCA Civ 1874.
It was also submitted on H's behalf that to accede to W's application for H to pay SD's school fees would be to rewrite the
judge's carefully crafted order. Moor J rejected this submission observing that H now sought a clean break.
Finally, H argued that W was entitled to child tax credits of £5,020 per annum and produced a number of schedules in
support of this contention.

Judgment
Moor J concluded that the judgment did not make adequate findings as to the parties' financial positions. Specifically, there
was insufficient analysis of H and W's net income and expenditure. On this basis, Moor J concluded that he could re-look
at this matter.
On his lordship's analysis, after deductions for child support from his basic salary and bonus and payment of school fees,
H would be left with a net surplus of £67,488. In addition, his second wife had a net income of circa £54,000 per annum.
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W, on the other hand, would have a net income (including payments from H and minus her current school fees liability)
of £29,682. As the children spent the majority of their time with her, this highlighted the disproportionate result of the
judge's order. Moor J rejected the contention that W was entitled to child tax credits.
Moor J accepted that housing needs had to be factored into his assessment of the parties' expenditure. Comparing like for
like (i.e. the cost of an interest only mortgage taking into account that H's second wife could be expected to make an equal
contribution to the same) left H with a net income of £56,988 and W with £23,802. This, his lordship concluded, was a
significant disparity and could not be right.
In respect of outgoings, Moor J noted H's proposals for W were simply not generous enough. Considering the impact of
H paying the entire school fees for both children on the parties' net income led his lordship to conclude that he was quite
satisfied that the Deputy District Judge had fallen into error into requiring W to pay half of SD's school fees whilst also
reducing her spousal maintenance. This was particularly so where H's net income had increased since the original order
whilst W's had fallen. The quid pro quo, his lordship held, had to be that he would take on the balance of SD's school fees.
Moor J was satisfied that the Deputy District Judge erred in finding that W could afford SD's school fees in their entirety
– particularly in the absence of her spousal maintenance payments. He therefore allowed the appeal in this respect.
In doing so, he ordered H to pay the school fees of both children in full. The order for 25% of the bonus was discharged,
but not the 20% in respect of child support.
In respect of a clean break, Moor J noted that it was this element of the case that had troubled him the most. W had agreed
to a nominal order and so he questioned how she could say that she could not adjust without undue hardship to the
termination of her spousal periodical payments.
W raised two arguments in this respect. The first centred on private healthcare. Moor J gave this argument short shrift. The
burden imposed on H in respect of school fees was high. He was therefore released from his undertaking in respect of the
obligation to maintain W's private health insurance.
W's second argument was a safety net argument focussed on the uncertainties of her future employment. Moor J, having
reminded himself of the decision in Matthews (see below), held that the judge's decision in this respect could not be said
to be plainly wrong or outside the band of possible orders. His lordship therefore declined to set aside this part of the order
and dismissed this limb of the appeal.

Calderbank offers
Moor J was called upon to consider whether a Calderbank offer was admissible in relation to an appeal. His lordship
reminded himself that the relevant rule was FPR 28.3(8) which provides that (emphasis added):
'(8) No offer to settle which is not an open offer to settle is admissible at any stage of proceedings, except as provided by
rule 9.17.'
On the basis that:
a. the definitions of financial remedy proceedings in rules 28.3(4) and 2.3 make no mention of appeals;
b. the Court of Appeal in Judge v Judge [2008] EWCA Civ 1458 held that an application to set aside a consent order
was not financial remedy proceedings; and
c. there was a need to both encourage settlement and to enable parties to protect themselves from the damaging
cost of appeals
his lordship held that the above rule referred to first instance proceedings. An appeal was therefore outside of the
scope of the no order as to costs principle.

Costs
In fact, Moor J did not consider there were any Calderbank offers in the instant case that took effect. The October
Calderbank offer made by W was nothing more than her submissions before DDJ O'Leary. Equally, however, the appeal
had been largely successful. H was therefore ordered to pay 75% of W's costs assessed on the standard basis.
Summary by Ben Wooldridge, barrister, 1 Hare Court
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PS v RS [2014] EWHC 4844 (Fam)
The parties to this application married in Egypt in 1996 before coming to the UK in 1997. Difficulties in their marriage arose
in 2008, following which divorce proceedings were commenced in 2010, W bringing these proceedings in England and H
simultaneously in Egypt. The parties reconciled in late 2010, bringing both sets of proceedings to an end. Following a
further breakdown of the marriage in 2011, H brought fresh divorce proceedings in Egypt in February 2011 and the
marriage was validly determined in Egypt on 3 March 2011. W applied in November/December 2012 for various financial
orders, including an order for periodical payments, a lump sum order, property transfer orders and a pension sharing
order.
The principal issue in this case was the nature and extent of H's resources. W alleged that from the time their marriage ran
into difficulties, H began disposing of the parties' assets and otherwise hiding them from W and later the court. In
considering whether it would be appropriate to make the financial orders applied for by W, Mostyn J found that (i) the
parties' "very substantial connection" with England, (ii) W's inability to enforce orders made in her favour in Egypt and
(iii) the parties' significant assets within the jurisdiction, made it "entirely appropriate" for the court to consider the making
of financial orders under ss16-18 MFPA 1984. Mostyn J concluded that there had been no adequate financial provision
made, or likely to be made, by the Egyptian courts for W.
Considering the particulars of the orders sought, Mostyn J found that all, or at least a very substantial proportion, of the
parties' wealth had accumulated during the course of the marriage. The court found, on the evidence, that H had hidden
wealth in the sum of approx. £800-850,000, and that the parties' total assets therefore amounted to £1.76 million.
Approaching the division of assets on the basis of equality, Mostyn J made a property transfer order over the former
matrimonal home to W. In order to make up the remaining sum of £780,000 owed to W, Mostyn J considered transferring
H's NHS pension to W. Mostyn J elected, however, not to make this order, instead giving H the opportunity to avoid it by
paying W a lump sum of £350,000 and adjourning consideration of W's pension sharing order application. Should H fail
to pay all or part of this sum, W could be compensated to the value of her share by transfer of whole or part of H's NHS
pension at that stage. Overall, W would receive £835,000 and H would receive £925,000, £90,000 of which to be applied to
his debts, this being a fair distribution of the parties wealth. Dividing the parties' income on a broadly equally basis, giving
account to the fact W cared for the parties' children, Mostyn J made a further order for periodical payments to W of £1,800
per month, to be varied according to H's CSA contributions.
Summary by Anita Rao, barrister, Field Court Chambers

Re M (Children) [2015] EWCA Civ 994
The parents had applied in February 2015 to discharge a care order made in October 2008 in relation to their three children,
R, who was 16, SK who was 14 and SH who was 13. R and SH lived together in a foster placement and SK, who had autistic
traits and separate needs, had been placed separately from his brothers. Contact took place on not less than four occasions
each year, supervised in the community. The parents also sought an order in relation to contact with the children which
they wanted to be regular and unsupervised.
The application came before His Honour Judge Brasse on 2nd April 2015 and was listed as a case management hearing. In
preparation for that hearing, the father applied for disclosure of a number of documents which were not yet available. At
the hearing Judge Brasse did not have the original care judgment nor most of the original care papers. It was recognised
however, that Judge Brasse had had almost continuous involvement in the case since it began and that he had been the
original judge who made the care order.
The father also sought permission to instruct an independent social worker to undertake a parenting assessment as the
local authority had not been willing to assess the parents in response to the application for the discharge of the care order.
The local authority and the guardian filed and served position statements. There was no social work or other statement
filed by the local authority and the guardian had not prepared a report. The local authority opposed the application and
reported that all three children "have all individually expressed to the allocated social worker during the week ending 20th March
2015 that they wished to remain in their respective placements and away from the family home". This was the extent of the
information provided by the local authority about the children's views, there being no detail of what they were asked,
what precisely they said and in what circumstances the conversations took place.
The guardian's position statement set out that she had visited R and SH's foster placement on 1st April 2015, the day before
the hearing. R had declined to speak to her or the children's solicitor but it was intended that further efforts would be
made by the solicitor to communicate with him to ascertain whether he wanted to engage with the solicitor. SH did speak
to the guardian and the solicitor and was said to be clear in his view that he did not wish to return to his parents' care whilst
he was in education. He indicated that he would like a little more contact however, suggesting that this should be every
two months. He said that R held similar views to his. SK had not yet been seen by the guardian, who again was intending
to arrange to visit him shortly. The guardian opposed an application for a parenting assessment and indicated a concern
about the potential destabilising impact this would have upon the children. The guardian proposed that the discharge
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application should be timetabled for a hearing to determine it and the local authority should file updating information
about the children. The local authority and the guardian did not suggest in their position statements that the application
be brought to a summary end on 2nd April.
At the hearing, the judge decided that he could, and should, deal with the parents' application at the case management
hearing. He heard submissions from all parties and decided that the children's wishes were determinative and dismissed
the application.
The parents appealed again the summary dismissal of their application. They accepted that the judge did have power to
bring family proceedings such as this to a summary end in an appropriate case but submitted that this was not such a case.
Black LJ allowed the appeal and accepted that the judge's decision was based entirely on the children's expressed wishes.
However, the difficulty with this approach was that the evidence about the children's wishes was not sufficiently complete
to enable him to reach conclusions based upon it. The wishes and feeling of each child had not been fully ascertained by
the guardian and their feelings could be complex and required careful consideration. The judge did not have the benefit
of information about the context in which the children had been asked about what they wanted and precisely what they
had said.
The Court of Appeal accepted that there was nothing in the evidence to show that the children were going to suffer
particular harm if the proceedings continued and the proper course was for directions to be given and further evidence
obtained.
Summary by Alison Easton, barrister, Coram Chambers

FB v PS [2015] EWHC 2797 (Fam)
The total assets amounted to c. £19 million. The surprising feature of this case was that there was virtually nothing at all
in the name of the Wife even though she was an equal partner in the family business. The only dispute in relation to the
business was whether she was an equal partner with just the Husband or with his father as well.
The parties had married on 20 August 1998. There were no children of the marriage.

The main assets:
The business – The Husband and Wife started to discuss a business venture together as early as 1990. Upon incorporation
of the business in 1996 the Husband became the sole shareholder and director. This began the process by which everything
was kept out of the Wife's name. Later that year, the Husband's father (named as "TS" in the judgment) established a trust
("the TS trust") which was used by the professional Trustees to purchase the Husband's shares in the business. The trust
was an interest in possession trust and the Husband was the life tenant under that trust, although there was a wider
"appointable class" which included the Husband's sisters and half-brother. TS and the Husband argued that the business
was a three-way joint venture. The Wife argued that whilst TS had acted as a de facto 'Treasurer' he had been handsomely
remunerated for the work he undertook. The business was tremendously successful. It was ultimately sold in 2012 for
£17.6 million and the proceeds of sale were paid to the TS trust. It was accepted that the Wife had received no benefit at all
from the sale.
'AR Property' – Up until 2013, the Husband and Wife lived in a property in St. John's Wood, which the Wife said
had been gifted to them by TS who had acquired the flat as a matrimonial home for him and his Wife in 1982 so it
predated the marriage by a long way. The property was eventually transferred into the sole name of the Husband.
'MP Property' – In 2013, the Husband purchased a further property in his sole name, which became the former
matrimonial home. The value of the property at trial was £6 million.
'Other properties' – After the sale of the business, through various different structures (including various loans to
and from the TS trust) multiple property acquisitions were made using the proceeds of sale of the business. The
properties (and in one case the proceeds of sale) formed part of the overall assets in the case.
The Wife petitioned for divorce in February 2014.

Issues
Moor J considered there to be three main issues:
(a) The quantification of the assets schedule.
(b) Whether the entire assets of the trust were to be viewed as resources of the Husband/Wife or whether a part
should be allocated to TS and/or the Husband's sisters and half-brother?
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(c) How the value of the AR property should be treated?

a. Quantification of the asset schedule
The TS trust itself was held to have assets of c. £14 million (this figure included the proceeds of sale of a property bought
by a company that had been loaned money by the TS Trust – Moor J held that the purchase and sale was the Husband's
project and the company was just a vehicle used by the Husband for the purchase, i.e. the resource should be attributed to
him). There were then four further properties which Moor J included in the overall assets schedule: AR (but see below),
MP and two properties in France. The total figure was £19,057,361.

b. The Trust
Moor J found that the Husband and the Wife were the founders of the business, i.e. TS was held not to have been a founder.
It had been argued on behalf of the Husband that even if that was the conclusion, then there should still be a departure
from equality to reflect the fact that the assets were in the TS Trust and the Husband did not therefore have unrestricted
access to the money as though it were cash. Moor J rejected this submission on the basis that the Husband was the only
person to have directly benefited from the trust.

c. Value of the AR Property
Having reviewed the authorities in relation to the position of the matrimonial home in cases of this nature, Moor J held
that there was a very significant unmatched contribution made by TS in relation to the AR property. On that basis, the
Husband was entitled to a significant departure from equality to reflect these unmatched contributions.

Conclusion
Moor J therefore decided that an appropriate way to mark the fact that AR was a matrimonial property was to include the
sum of only £500,000 within the matrimonial asset schedule. In other words, c. £3 million would be removed from the total
asset figure (as above). The resulting figure was £16,144,861. Moor J found this to be a sharing case and therefore ordered
total provision to the Wife of exactly half of the resulting asset figure. The Wife received the MP property with the balance
to be paid by way of lump sum order.
Summary by Oliver Woolley, barrister, 1 Garden Court Family Law Chambers

Re L (No 2)(A Romanian Child: fact finding & welfare) [2015] EWHC 3191
(Fam)
Background
In March 2015, Russell J gave judgment about the child's (L – aged 9 ½) habitual residence and refused the father's request
for an Article 15 transfer. See Re L (A Child)(Jurisdiction: Private Fostering) [2015] EWHC 1617 (Fam). Russell J was now
concerned with a fact finding and welfare decision.
L, a Romanian child, had been living with Mr and Mrs V under a private fostering arrangement. L's mother was deceased
and L made and repeated allegations that her father sexually abused her and her sisters in Romania. When the father
visited England and tried to remove L from the Vs' care, L was police protected and returned to the Vs' care under an ICO.
The placement with the Vs later broke down due to L's disturbed behaviour. The local authority care plan was for L to be
made subject of a final care order and placed with specialist foster-carers, supported by therapy. The father, who attended
the final hearing by Skype from Romania, sought for L to be returned to his care. L had changed her mind several times,
previously wanting to remain with the Vs, but then wanting to live with siblings in Germany, a sister in Romania, or
another foster family in England. She was consistent in saying she did not wish to live with her father.
L had 11 full siblings. Some were adults and lived independently, whilst some minor children lived with other relatives
or family friends in Romania or Germany. Four brothers, aged 14-18, continued to live with their father in Romania. The
Vs previously facilitated telephone contact between L and her siblings in Romania, but the local authority asked that this
cease, with the exception of L's sister in Germany. The court considered this left a vacuum for L and the Vs were left to
deal with this without any appreciation of the impact on L and her placement.
L was assessed by a child and adolescent psychiatrist, who observed L to have complex trauma and loss and disordered
attachment development due to neglect. She was described as displaying profoundly disturbed behaviour, including
sexualised behaviour. L began presenting with difficult behaviour, including making allegations against Mr V. Mr and
Mrs V decided they could no longer look after L in the long-term and that she needed a specialist placement. The local
authority investigated the allegations and the Vs account was accepted by the local authority and the court.
The court heard oral evidence over five days, including from L's sister A (by video-link from Romania) who also alleged
sexual abuse by their father, and the father (by Skype from Romania). The father's position was that the children had been
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coached by adults who were conspiring against him for material and financial gain. The judge described his evidence as
unconvincing and that "he seemed to indulge in the fantastical allegations he complained of in others".

Fact finding
The court reminded itself that any findings of fact must be based only on the evidence, including inferences that can be
properly drawn from the evidence, and not on suspicion or speculation. A wide canvass of evidence was surveyed. The
evidence was largely based on complaints by L, which was supported by the written and oral evidence of her sister A.
Otherwise, there was little documentary evidence and no physical forensic evidence. The court concluded that the level
of disturbance by L was so evident that it could not have been manufactured by coaching alone. The allegations of L's
abuse arose soon after she arrived in England and there was no evidence to suggest that this occurred whilst in England.
The court made findings about the sexual and physical abuse that L experienced from her father, along with findings about
neglect and emotional harm.

Welfare
The court concluded that it would not be safe for L to be returned to her father's care (and made an order permitting the
local authority to refuse contact). Her sister, A, put herself forward, but the court concluded she herself is a vulnerable
young woman who does not have the resources to provide the intensive and specialist care that L requires. There were no
alternative family placements. Satisfactory arrangements could be made for the therapeutic support that could be put in
place to reduce the likelihood of a breakdown in the specialist foster placement.
The court made a contact order in favour of the Vs. Despite the opposition of the local authority and the guardian, the
court considered it to be in L's best interests not to lose another "family" and it would be the only connection in England
with her country, language and culture. The court found that the local authority's failure to properly manage and promote
L's contact with her siblings in Romania contributed to the placement breakdown with the Vs. Criticism was made of
concentration on the administrative convenience of the local authority, rather than taking a child-centred approach and a
contact order will ensure that contact between L and the Vs is not overlooked in the future.
The court highlighted how impressed it was by the care provided by the Vs, notwithstanding the placement breakdown.
The placement was not sustainable as L was unable to withstand the uncertainty and isolation she felt from her siblings.
The lack of therapeutic support or counselling for L in this process was antipathetic to her best interests. Russell J
commented on the approach of CAMHS or other mental health providers being unwilling to commence work until the
court has reached its decision, but this lack of support can result in breakdown of placements as carers are unable to deal
with a child's precarious emotional state. Further, the effect on carers can be devastating, as shown by the Vs' distress by
the placement breakdown and they were offered little or nothing by way of support.
Summary by Ariel Ricci, barrister, Coram Chambers

NA v Nottinghamshire County Council [2015] EWCA Civ 1139
Summary of facts and issues
The appellant had a dreadful childhood experience. She was born in July 1977 and, from the age of seven, was placed in
the care of the local authority. The local authority, in turn, placed her in foster placements with Mr and Mrs A and,
subsequently, Mr and Mrs B. Mrs A had physically abused the appellant and Mr B had sexually abused her.
The question for the Court of Appeal was whether the local authority was liable for the abuse of the appellant by her foster
carers. She argued that the local authority was liable to her either because it was vicariously liable for the torts of the foster
carers or because it owed her a non-delegable duty of care to ensure that she was protected from harm. It was not in issue
that the local authority had exercised reasonable care and skill in selecting the appellant's foster placements.

Judgment of Males J
Males J, in the court below, had rejected both arguments. In relation to vicarious liability, he found that it was an essential
feature of foster care that the local authority has no relevant control over foster parents in relation to the day-to-day care
of the children in their care. That feature, he found, was fatal to any argument based on vicarious liability. In relation to
the non-delegable duty argument the judge found that it would not be fair just and reasonable to impose such a duty on
the local authority.

Judgment of the Court of Appeal
Their Lordships and Ladyship unanimously dismissed the appeal for the following reasons.

(i) Vicarious liability
Applying the test from Various Claimants v Catholic Child Welfare Society and Others [2015] UKSC 56, Tomlinson, Burnett and
Black LLJ unanimously found that the relationship between a local authority and a foster carer is insufficiently akin to that
of employer and employee for the former to be responsible for the acts of the latter. The Court found that it is inherent to
the nature of the family environment, which foster care is supposed to provide, that a local authority lacks control over the
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day-to-day care provided by foster carers. This feature of foster care, the Court found, means that the necessary
relationship for vicarious liability is not present.
Black LJ said, at [45]:
"[45] For vicarious liability to exist there would have to be (1) the necessary relationship between the foster parents
and the local authority and (2) the requisite close connection between that relationship and the abuse they
committed… I do not consider that the relationship between the foster parents and the local authority was of the
required nature. It was not, to my mind sufficiently akin to employment. Although the significance of control in the
relationship has changed over the years it remains a relevant aspect of the assessment of whether there is vicarious
liability... [T]he essence of the arrangement is, just as it was at the time with which we are concerned, that the child
is placed with the foster parents to live with them as a member of their family."

(ii) Non-delegable duty
Whilst unanimous in their finding that the appellant could not establish liability by way of a non-delegable duty,
Tomlinson LJ, Burnett LJ and Black LJ all gave different reasons.
Tomlinson LJ found that the relevant duty of the local authority was the duty, under section 21 of the Child Care Act 1980,
to provide accommodation and maintenance for a child in its care. At [17] His Lordship quoted the five indicia of a
non-delegable duty as set out by Lord Sumption at paragraph [23] of Woodland v Swimming Teachers Association and others
[2013] UKSC 66. His Lordship went on to find that the fourth of these – namely the delegation by the defendant to a third
party of some function which is an integral part of the positive duty which it has assumed towards the claimant – was not
present. The local authority did not delegate but, rather, discharged, its duty under s21 by placing children in foster care
[24].
Burnett LJ found that the relevant duty of the local authority was – so far as reasonably practicable "to care for the child –
to promote its welfare and to protect it from harm". His Lordship found that insofar as the local authority had such a
non-delegable duty, it did not extend to strict liability for deliberately inflicted harm. In other words, there was no
non-delegable duty not to assault the claimant. His Lordship, whilst accepting that the scope of the duty of care owed by
a parent is different to that owed by a local authority, found it instructive to draw a parallel between the position of parents
and that of local authorities. At [42] he said:
"If, as is uncontroversial, parents would not be saddled with a non-delegable duty of this sort, that conclusion
provides strong support for the proposition that a local authority should not be either."
Black LJ found that even if all five of Lord Sumption's indicia of a non-delegable duty were present, it would not be fair,
just and reasonable to impose, on the basis of any non-delegable duty, strict liability for assault by foster carers upon local
authorities. Her Ladyship found that such a duty would be "unreasonably burdensome" [60] and would be "contrary to
the interests of the many children for whom [local authorities] have to care" [60]. For example, local authorities may, her
Ladyship found, become overly cautious about the risk of placing children with foster carers and may place some children,
who would otherwise have had the benefit of a familial foster care placement, in local authority-run homes instead [63].
Further, in Her Ladyship's view, it might dissuade local authorities from placing children in their care with a parent or
relative, because it would be difficult to draw a principled distinction between relatives and foster carers in relation to any
such non-delegable duty [64].
Summary by Eleanor Sibley, barrister, Field Court Chambers

Re L (Grave risk of harm) (Children's objections) [2015] EWHC 3300 (Fam)
Cobb J was concerned with a father's application under The Hague Convention for the summary return of L (aged 7 years
and 8 months) to Bulgaria. L's brother (B) was aged 15 and was represented in the proceedings through a litigation friend.
B was not a subject of proceedings and was being educated in England pursuant to a Bulgarian court order.
It was accepted that: L was habitually resident in Bulgaria prior to the mother bringing him to England, L's father had and
was exercising rights of custody, and the core ingredients of Article 3 of the Hague Convention was established.
The issues were: whether a return of L to Bulgaria would expose him to a grave risk of harm or otherwise place him in an
intolerable situation, whether L objected to returning to Bulgaria and has obtained an age and degree of maturity that
meant his views should be taken account of, and whether, if either of the exceptions are made out, the judge should
exercise his discretion not to return L to Bulgaria.

Background
The parents were both Bulgarian nationals and divorced in 2010. The last five years involved highly conflictual and
contentious litigation in Bulgaria, with applications and cross-applications in respect of personal protection, children and
finances.
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The appointed Cafcass officer was clear that the children had been harmed by the actions of the parents post-separation.
In the Bulgarian proceedings, L and B had been assessed and interviewed by multiple professionals and B was recorded
as being "deeply traumatised by the continuing conflicts between his parents".
In 2011, the mother applied for and obtained an order in the Bulgarian Court permitting her to arrange for B to be educated
in England at a private boarding school. L remained in Bulgaria with his mother, but L and B spent time together during
school holidays.
In 2013, the Bulgarian Court imposed a prohibition on the mother removing L from the jurisdiction without the leave of
the court. In 2014, following a judicial finding that the mother had wilfully obstructed contact between L and his father,
L's residence was moved to live with his father. The mother successfully appealed this order and the arrangement was
brought to an end after three months. In 2014, at the conclusion of cross appeals, there was an order for L to have
unsupervised overnight weekend and holiday contact with his father. There were still pending cross applications in the
Bulgarian courts.
In 2015, the mother sought the father's permission to remove L from Bulgaria for a holiday to Paris and the father gave
permission. However, the mother brought L to England and, within less than a week, enrolled him in private school.
Cobb J noted that this case illustrates well the rationale of welfare decisions being taken in the parents' "home country", as
there was already an abundance of lay and professional evidence in Bulgaria.
The mother contended that L would be at grave risk of harm by virtue of: being exposed to domestic abuse or child abuse
at the hands of his father, continuing to be caught up in harmful litigation in Bulgaria, and that L being separated from B
would be intolerable for him.
The mother further asserted that L objected to returning to Bulgaria and his views should be taken into account. B, who
was a party to proceedings, fully associated himself with his mother's case and relied upon the upset that he personally
experienced due to the litigation, his father's conduct towards him, and emphasised the closeness of the sibling relationship.

Grave risk of harm
Cobb J rejected the contention of direct harm caused by his father, as the evidence relied upon pre-dated the last order of
the Bulgarian court when the father was granted unsupervised staying contact. It was not accepted that L would be more
likely to suffer a grave risk of psychological harm by returning to Bulgaria with litigation ongoing than if he remained here.
It was noted that the mother had considerably raised the temperature of the parental disputes by unilaterally removing L
to this country. Whilst the judge was satisfied that L and B have a close relationship, it was not of such an intensity so as
to create an intolerable situation or harm him if L was returned to Bulgaria.

Objection
The Cafcass officer considered that L's maturity was more highly developed intellectually (closer to age 8) but less
developed emotionally (closer to aged 6½). Cobb J concluded that the issue of objection is likely to combine the two
components.
Whilst L had spoken about being "upset, worried and sad" at the prospect of returning to Bulgaria and wanting to remain
in England, neither his wish to remain in England nor his wish not to return to Bulgaria had been equivocated.
As set out in Re M (Republic of Ireland)(Child's Objections)(Joinder of children as parties to appeal) [2015] EWCA Civ 26, the
threshold for establishing an objection is "fairly low". Cobb J concluded that L did object to returning to Bulgaria, but that
this was not a strongly held view, was likely to have been influenced by the views of his mother (even if unintentionally),
and was coloured by a fear of being immediately placed with his father. Cobb J concluded that L was of an age and
maturity that meant his views should be taken into account, as it was well-established that a child as young as 6 can be of
sufficient maturity to have their objections taken into account.
His Lordship noted that the discretion afforded to him is large. Having considered the issues at play, he concluded that it
is in L's interests that the courts in Bulgaria make welfare decisions. There is already an extensive amount of evidence
available to Bulgarian courts and the prospect of some judicial continuity. The father's application was successful and
therefore L should be returned to Bulgaria as soon as can reasonably be achieved.
Summary by Ariel Ricci , barrister, Coram Chambers
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C ( A Child) (Wasted Costs) [2015] EWHC 3259 (Fam)
Background facts
The parties had been involved in extensive litigation in England and in the United States of America in respect of their son
'C' (aged 9) who now lived in Florida with the mother (the father remaining in England). Proceedings continued in both
jurisdictions until July 2015 when Mr Justice Cobb gave permission to the father to withdraw his application on the basis
that there was an existing consent order made and sealed in United States District Court Southern District of Florida
(Miami) which the father had recently applied to vary and that the Florida court had, and should continue to have,
jurisdiction in relation to C's welfare [2].

The final hearing
Although this effectively brought the English proceedings to an end, a three-day final hearing remained listed. At the
outset of the final hearing:
Ÿ

Neither party had complied with case management directions; the father had failed to file his final evidence;

Ÿ

Notification that the final hearing would therefore be ineffective was given very late in the day to the Clerk of the
Rules, and was given at the first instance by the mother's solicitors;

Ÿ

Until the morning of the hearing both parties (the father more so than the mother) appeared to contemplate that the
English wardship proceedings would continue in some form;

Ÿ

The court had received no trial bundle [4].

The court directed the father's solicitors (who were considered to probably be more culpable) to show cause as to why they
should not be ordered to pay a portion of the mother's costs.
The court received a written statement from a solicitor at the firm (Duncan Lewis). They explained, inter alia, that the
father was unable to file his evidence due to the mother's late filing (which in turn was due to funding difficulties) and that
they had not notified the mother's solicitors explicitly that the father had made a fresh application to vary the Florida order
because they had assumed they were aware of such by their conduct and other correspondence. It was conceded that the
Clerk of the Rules had been notified inappropriately late, but this was in part due to the solicitor in the case being on leave
at relevant times. The trial bundle was sent – but only on the Friday in advance of the hearing on Monday [6].

Judgment
"The effective management of family cases before the courts depends upon strict compliance by parties with court orders:
orders are orders (see Re W [2013] EWCA Civ 1177)." [7]. The effective administration of the courts and of justice depends
on parties complying with court orders. In this instance a failure to do so lead to time being allocated unnecessarily to the
hearing at the expense of other cases that needed urgent consideration. The court reminded itself that it may, at any time
make such order as to costs as it thinks just (s51 (1) Senior Courts Act 1981) and a wasted costs order where it is satisfied
that there has been "any improper, unreasonable or negligent act or omission on the part of any legal or other
representative or any employee of such representative" (s51 (7)). [10].
Cobb J found that whilst the father's solicitors were a "firm with a distinguished record of representing clients within the
family law jurisdiction" [11], their explanation did not satisfactorily account for the identified failures, and contributed to
the mother (and the court) being put to additional and avoidable costs for the hearing. The court found that the mother's
solicitors were not without blame and so the father's solicitors were ordered to pay only a portion (25%) of the mother's
assessed costs of the hearing.
The judgment serves as a stern reminder to practitioners of the consequences of failing to comply with court orders and
failing to assist the court in effective case management.
Summary by Esther Lieu, barrister, 3PB

KS v MK [2015] EWHC 3276 (Fam)
This judgment was delivered by Mr Justice Holman in Hague Convention proceedings after the father withdrew his
application for the summary return of the child to Spain owing to its unusual facts. The father is of Pakistani origin and
the mother is Polish. They cohabited in Grenada, Spain. Their daughter is nearly 8 years old.
The parties had an agreement whereby the mother and the child spent time in Poland between June and September each
year. Following a period in Poland in 2014 the mother moved to England without the father's consent. The child and
maternal grandmother subsequently joined the mother in Manchester.
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The father issued his application for summary return in June 2015. Holman J notes that there could have been a debate
concerning the timing of the abduction and whether father's application was issued more than a year following the
wrongful act but this was not raised. The mother opposed the father's application pursuant to Article 13 of the Hague
Convention. The child was seen by a Cafcass Officer who reported some reservations about whether the child was
objecting in "Convention terms": see paragraph 9 of the judgment.
Unusually, the child was seen by a child and adolescent psychiatrist in this jurisdiction. At the final hearing fixed on 22
September 2015, the case was adjourned as Holman J considered that material from the child and adolescent psychiatrist
was inconclusive. As a result of enquiries made on that day, Holman J concluded that it was necessary for the expert to be
asked to meet with the child again.
The matter was adjourned to 29 October 2015. During the period of adjournment the mother suffered a "very serious
decline in (her) mental health and wellbeing …". She had been under the care of the mental health authorities since 2014.
Her treating psychiatrist reported that, inter alia, a return to Spain would have a very negative effect for the mother and
that her mental health would worsen if she were forced to return. On 25 October 2015 the mother was admitted to hospital
having taken an overdose of paracetamol with the intention of ending her life. She could not be present at the adjourned
final hearing. Her treating psychiatrist reported that the mother presented with acute levels of distress, anxiety and low
mood. The doctor was of the opinion that further adjournment of the final hearing would result in ongoing distress to the
mother and a worse long term prognosis for her mental health.
Holman J states as follows:
"20. As I have said, this, in my experience, is a very unusual although not unique situation. It was one that I would
have to have thought about very carefully indeed, bearing in mind the words of the Supreme Court in paragraph
34 of the judgment of Lord Wilson of Culworth in Re S (A Child) (Abduction: Rights of Custody) [2012] UKSC 10,
where that court said:
"If the court concludes that, on return, the mother will suffer such anxieties that their affect on her mental
health will create a situation that is intolerable for the child, then the child should not be returned ..."
21 Patently, if the effect of proceedings of this kind, or an enforced return under the Hague Convention, would be
at all likely to induce a mother actually to kill herself, the effect on the child, both immediately and frankly lifelong,
could be devastating."
The father withdrew his application for summary return in light of the circumstances and is commended for doing so by
Mr Justice Holman. The orders made for contact are summarised at paragraphs 25 and 26 of the judgment.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

Minkin v Landsberg [2015] EWCA Civ 1152
Following divorce the claimant, an experienced accountant, negotiated a settlement of all financial issues with her former
husband. She then had doubts about that settlement and instructed 'T' solicitors. T advised the claimant that the settlement
might not be fair and that there were options available to her: mediation, negotiation through solicitors without disclosure,
or a court application necessitating full and frank disclosure.
The claimant decided to pursue the settlement as agreed, and dis-instructed T solicitors. The claimant and her former
husband then submitted a consent order drafted by them to the county court. The district judge refused to approve this
order, seemingly for lack of precision in the drafting. The claimant then instructed the defendant solicitor to amend a draft
consent order, so that it was in a form likely to be approved by the county court. The defendant carried out those
instructions and the amended draft consent order was approved.
The claimant subsequently had cause to regret the consent order and made a claim for professional negligence on the basis
that the defendant failed to advise or warn her against entering into the consent order. A district judge heard four days'
evidence and dismissed the claimant's claim on the basis that the retainer was limited and the defendant was under no
duty to give such advice or warnings. The claimant appealed to the Court of Appeal.
Jackson LJ gave the lead judgement. Jackson LJ reviewed the authorities relevant to limitation of retainer: Midland Bank
Trust Co Limited v Hett, Stubbs and Kemp (a firm) [1979] 1 Ch 384; Carradine Properties Limited v DJ Freeman & Co [1955-1995]
PNLR 12; Hurlingham Estates Limited v Wilde & Partners [1997] 1 Lloyd's Law Reports 525; National Home Loans Corporation
PLC v Giffen Couch & Archer [1998] 1 WLR 207; Credit Lyonnais SA v Russell Jones & Walker (a firm) [2002] EWHC 1310 (Ch);
[2002] All ER (D) 19. Jackson LJ then summarised the applicable principles as follows:
i) A solicitor's contractual duty is to carry out the tasks which the client has instructed and the solicitor has agreed
to undertake.
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ii) It is implicit in the solicitor's retainer that he/she will proffer advice which is reasonably incidental to the work
that he/she is carrying out.
iii) In determining what advice is reasonably incidental, it is necessary to have regard to all the circumstances of the
case, including the character and experience of the client.
iv) In relation to (iii), it is not possible to give definitive guidance, but one can give fairly bland illustrations. An
experienced businessman will not wish to pay for being told that which he/she already knows. An impoverished
client will not wish to pay for advice which he/she cannot afford. An inexperienced client will expect to be warned
of risks which are (or should be) apparent to the solicitor but not to the client.
v) The solicitor and client may, by agreement, limit the duties which would otherwise form part of the solicitor's
retainer. As a matter of good practice the solicitor should confirm such agreement in writing. If the solicitor does
not do so, the court may not accept that any such restriction was agreed.
Jackson LJ noted that the district judge hearing the claimant's application at first instance had accepted that the claimant's
instructions to the defendant had been limited to the drafting of the consent order, and that the Court of Appeal could not
go behind that finding of fact.
The claimant now contended that despite that limitation, the defendant should expressly have warned the claimant that
(i) she was not advising the claimant about the merits of the agreement; (ii) the agreement may be unfair, and (iii) there
had been no investigation of the husband's means and assets. Jackson LJ determined that the question was thus whether,
in all the circumstances of the case, the giving of such advice was reasonably incidental to the work which the defendant
was carrying out under the retainer. He concluded that it was not, because (i) all of those matters were obvious to the
claimant; (ii) the claimant was an intelligent woman who had qualified and practised as a chartered accountant, (iii) the
claimant had, to the knowledge of the defendant, already taken legal advice from other solicitors about the proposed
consent order, and (iv) the evidence showed that the claimant had already rejected advice about the difficulties in
enforcing the order and instructed the defendant to conclude the consent order "as swiftly as possible".
Jackson LJ therefore concluded that the defendant did not have a duty to give the broader advice or warnings for which
the claimant contended. Also, on the basis of the evidence at trial, the claimant could not succeed on causation.
Jackson LJ did note, however, that would have been good practice for the defendant expressly to confirm in one of her two
client care letters the limited nature of her retainer. She did not do so and that was contrary to good practice.
King and Tomlinson LJJ agreed. King LJ further considered that circumstances in which matrimonial finance solicitors are
instructed on limited retainers specifically to draft consent order for approval by the courts from agreements entered into
by parties without legal advice are increasingly widespread since the termination of legal aid in financial remedies. King
LJ considered that such services are important both to litigants and for the operation of district judges' lists, given that
district judges cannot reasonably be expected either to approve poorly drafted orders or to draft these themselves. King LJ
expressed a hope and expectation that the requisite wording for expressly limiting such retainers would become, with the
passage of time, routinely applied formulas.
Summary by Marlene Cayoun, barrister, 1 Garden Court Family Law Chambers

Ramadani v Ramadani [2015] EWCA Civ 1138
Both parties were born in Kosovo but lived for much of their married life in Slovenia. In May 2008 the wife and children
moved to live in England and Wales.
In June 2008 the wife commenced divorce proceedings in Slovenia and the marriage was eventually dissolved by the
Slovenian Court on 8 November 2011. The court record of the outcome of the proceedings stated:
"DECIDED:
I. Due to the partial withdrawal of the complaint, the proceeding regarding the following claim for maintenance
has been stopped:"
In October 2013 W was given leave to apply for financial remedy orders in under Part III of the MFPA 1984. In November
2014 the English High Court heard H's applications to effectively knock out all of W's claims in England and Wales. At the
end of a two day hearing, the judge delivered what McFarlane LJ in the Court of Appeal described as, "an immaculately
crafted and fully reasoned judgment" in which she refused H's applications in their entirety.

H's appeal
H's appeal focussed solely on W's claim in England and Wales to spousal maintenance.
The structure of H's appeal was distilled by his counsel to four stages:
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i) The outcome of the Slovenian hearing on 8 November 2011 was a "decision" for the purposes of the Maintenance
Regulation. Alternatively, it was a "court settlement" which must be treated in the same way as a decision.
ii) As a decision emanating from a member state which is bound by the 2007 Hague Protocol, it must be recognised
without question.
iii) The Slovenian order amounted to a final termination of W's maintenance.
iv) Once a party's spousal maintenance entitlement has been finally determined and terminated by order in the
member state of origin, it is not open to that party to claim spousal maintenance in another member state.
The effect of recognising the Slovenian order is that it must be given the same effect in England that it has in Slovenia.

Decision of the Court of Appeal
The Court of Appeal determined that the four points contained within H's appeal should be thought of as "stages"; the
subsequent point may only be reached if their predecessors have been established. Thus the appeal must fail if point (i)
cannot be established.
McFarlane LJ, with whom Sales LJ and Black LJ agreed, found that the Slovenian court had not made a "decision" nor had
there been a "court settlement" with respect to spousal maintenance. Consequently, the husband's appeal was dismissed.
With respect to the finding that there had not been a "decision" the McFarlane LJ adopted the following reasoning:
a. The fact that the relevant clause appeared immediately under the heading "Decided" was not determinative. The
jurisdiction of the court in England and Wales cannot be determined solely by consideration of the "end result" or
manner in which matters have been laid out on a page. The substance of the Slovenian proceedings was relevant.
b. In September 2010 W indicated she wished to revoke her claim for maintenance and H agreed to that course:
"There was a decision, but it was the wife's decision to withdraw her claim; it was not 'a decision … by a
court' as required by Article 2.1(i)."
In relation to the finding that the result of the Slovenian proceedings did not amount to a "court settlement" McFarlane LJ
made the following observations:
a. It was not known if a husband's consent is required in Slovenia before a wife is permitted to withdraw an extant
claim for maintenance. Therefore the significance of the recording that H agreed to the withdrawal was ambiguous.
b. By September 2010 W was habitually resident in the UK and therefore had a choice of jurisdictions. If she
unilaterally withdrew her claim in Slovenia so as to pursue it in England that would be an understandable course
of action.
c. There was no positive evidence that W agreed or accepted that there should not be a spousal maintenance
obligation on H.
Summary by Tom Harvey, barrister, 1 Hare Court

Re CD [2015] EWCOP 74
CD was a 43 year old woman, subject to detention under section 3 Mental Health Act 1983 ("MHA 1983"). She suffered
from paranoid schizophrenia, experienced bizarre delusions and had a lengthy history of aggression and violent
behaviour (including to hospital staff). During the course of treatment for a self-inflicted stab wound, she was discovered
to have two large ovarian growths. All the medical evidence (provided by independent experts instructed by the Official
Solicitor) indicated that, if left untreated, CD would suffer increasing symptoms and a curtailment of life expectancy to
within 6-7 years. The unanimous medical opinion (with which CD herself strongly agreed) was that CD should undergo
the necessary operation without delay.
In determining the application, Mostyn J dealt first with the issue of capacity. CD had been psychiatrically assessed as
"clinically psychotic" and "manifestly" lacked capacity as defined by sections 1-3 of the MCA 2005 in relation to decisions
in respect of the proposed treatment.
Accordingly, it was the task of the court to determine if treatment was in her best interests (using the criteria in section 4
of the MCA 2005) regardless of her expressed wishes.
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It being the collective view of the relevant medical experts that surgery was in CD's best interests, Mostyn J went on to
consider CD's wishes and feelings. To assist him in this, he made arrangements to see CD in the hospital setting. She was,
upon meeting, far more personable than appeared to be the case from the papers and her clear wish (based on some
objectively reasonable and some delusional criteria) was to have the operation which she did not want to be "cancelled at
all".
The court then considered the question of deprivation of liberty. Albeit that the Court of Appeal had opined that there was
"nothing confusing" about the relevant test to be applied (derived from the case of Cheshire West) whilst the literal words
were easy to understand, their administration at first instance remained, in Mostyn J's view, "extremely confusing". He
rejected any suggestion that his approach to cases of this type was "distorted" by his belief that Cheshire West had been
wrongly decided. What he was endeavouring to do was "loyally" to apply the test literally and purposively whilst trying
to highlight the confusion and cost to the public purse to which it gave rise.
The confusion was compounded by the ambiguous wording of paragraph 3(2) of schedule 1A to the MCA 2005 governing
the eligibility (or ineligibility) of the subject to be deprived of liberty. Applied to this case it would read:
"CD is ineligible to be deprived of liberty by the 2005 Act if the surgical removal of the ovarian masses is not in
accordance with a requirement which the MHA regime whereby CD is compulsorily detained in a mental hospital
imposes."
There were two ways of reading this which gave rise to directly contradictory results. Read literally, if the operation was
not a "requirement" of the MHA detention regime, CD would be "ineligible" to be deprived of her liberty under the Act;
this, in turn, would mean that any orders required could not be made under the Act but would have to be made instead
under the inherent jurisdiction of the high Court.
The alternative reading, favoured by Mostyn J, was that, in the absence of the MH regime having imposed specific
requirements to deal with the ovarian masses (in which case dealing with these by way of a different procedure would
render her ineligible) she was not ineligible.
It was this interpretation that the relevant sections of Schedule 1A and of the Code of Practice were intended to achieve. It
would be "ridiculous" if a "pedantically literal reading" of para 3 (2) led to the case leaving the realm of the Court of
Protection exercising its statutory powers to be decided instead in the High Court by common law powers.
Accordingly, Mostyn J would make orders in the Court of Protection pursuant to the MCA.
Although CD wanted the operation and had said she would go willingly to hospital, this was not a decision which she
could make. The decision which had to be made by the court on her behalf was intrinsically coercive in that, even if she
changed her mind and resisted, restraints could be used and the operation would still proceed. The situation was within
the test laid down by the Supreme Court and necessitated an authorisation of deprivation of her liberty under Article 5.
This judgment was delivered in private. The judge has given leave for this version of the judgment to be published on
condition that (irrespective of what is contained in the judgment) in any published version of the judgment the anonymity
of the incapacitated person and members of her family must be strictly preserved. All persons, including representatives
of the media, must ensure that this condition is strictly complied with. Failure to do so will be a contempt of court.
Summary by Katy Rensten, barrister, Coram Chambers

Re O (A Child) 2015 EWCA Civ 1169
At the IRH of care proceedings involving A, HHJ Finnerty made a care order (the care plan provided for M and A to
remain together), a section 34(4) CA 1989 order, and a non-molestation order. HHJ Finnerty also (having granted the LA
leave to apply) made a declaration that the LA should be absolved from the statutory responsibility of consulting F in
relation to A's care, and their obligation to involve him in the Looked After Children consultation process.
On appeal to the Court of Appeal, no party sought to uphold the declarations recognising and conceding their lack of
jurisdictional foundation as HHJ Finnerty was not sitting in the capacity of a Deputy High Court Judge on the day of the
IRH. The Court of Appeal considered that even if had it been lawful to make the declaration, the circumstances of this case
were not so exceptional as to justify it being made. The LA may only be absolved from its duty to consult and to provide
information to a parent in exceptional circumstances. The factual background giving rise to this appeal, though
undoubtedly very troubling, did not amount to 'exceptional'. This ground of appeal succeeded on 'proportionality'
grounds rather than merely 'jurisdictional' grounds.
As to the judge's decision to dispose of the case at IRH even though she did not have the agreement of all the parties on all
issues, it was important to note that there is an active obligation at the IRH to consider whether the hearing can be used as
a final hearing. The entire structure of the Case Management Order was designed to give effect to the timely and final
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resolution at the IRH. This was precisely the kind of case that had every potential for resolution at the IRH and it was the
professional duty of all concerned to ensure it did. The profession fell short in that duty. The judge had done everything
she could. By contrast, the advocates' meeting appeared to have been formulaic and ineffective. F's solicitors had not
obtained a production order to facilitate F's attendance at court. It was the obligation of his lawyers to ensure his own case
was not compromised by his non-attendance. Hayden J strongly suspected that if the advocates' meeting had absorbed the
true objectives of the IRH and F produced at court, the case would have resolved by agreement.
A final order at a CMH will be appropriate only occasionally. However, the message must go out loudly and clearly that
the court will and must always consider the making of final orders at the IRH. It must be understood that it is the
professional duty of the advocates and all the lawyers, in every case, to direct their attention to the obligation to achieve
finality at the IRH wherever possible. It follows that the lay parties are always required to attend. Where the judge's
objectives (ie. to facilitate the potential for resolution of the case) are thwarted by non-compliance with Case Management
Orders then this may in future have to trigger the consideration of appropriate sanctions in costs.
The Court of Appeal allowed the appeal and varied the order below to the limited extent of discharging the declarations.
Summary by Victoria Flowers, barrister, Field Court Chambers

Re D (A Child) [2015] EWCA 1150
This was an appeal to the Court of Appeal by a mother against care and placement orders made in December 2014 in
respect of D who was one year old at the final hearing.
On 15 September 2015 the Court of Appeal allowed the appeal and set the orders aside, remitting the case to the Family
Court for rehearing, and giving directions to ensure that matters would proceed there with expedition. The Court of
Appeal's reasons are set out in this judgment.
The mother was 17½ at the time of the final hearing and had experienced a troubled childhood. Social services had been
involved for much of her childhood and she had been made the subject of a care order in November 2003.
At the final hearing the mother disputed many of the facts pleaded and the trial judge was required to determine a number
of factual issues. The judge heard evidence from a number of witnesses and accepted that the threshold criteria were met
and made a number of adverse findings about the mother's behaviour and her ability to care for D.
The principal ground of appeal was that the judge failed to conduct a careful analysis of the disputed factual issues and to
arrive at a reasoned and clear factual determination. Black LJ gave the leading judgment and allowed the appeal and
accepted that the judge had failed to explain in sufficient detail his reasons for reaching his factual conclusions. Black LJ
observed that in the circumstances of this case a careful factual investigation was required to enable the court to
understand the extent to which the mother's conduct or mere circumstance had caused possible harm or instability for D
and therefore the extent to which this may remain a risk-factor for the future. It was not sufficient for the judge to simply
state "if the evidence conflicts with the evidence of the mother I prefer the evidence of the professionals."
Black LJ acknowledged that a number of positives had been identified in respect of the mother's care and it was therefore
particularly important not only that findings were made but also that they were sufficiently nuanced to enable proper
weight to be attributed to them when the judge came to make decisions about what the future was likely to hold if D
remained with the mother. Only in that way could a proper welfare balance be struck and a decision made as to whether
the orders that the local authority sought were justified.
The local authority had also relied upon a number of statements which included hearsay evidence to prove the threshold
criteria. Black LJ reiterated that whilst care and placement proceedings should be concluded with expedition this was not
a licence not to observe proper procedure. In this regard she observed that some factual issues cannot be resolved merely
on hearsay evidence relayed by the social workers. The local authority has to establish its factual case and if that case is
challenged, it must adduce proper evidence to establish the fact that it seeks to prove, see for example Re A (A Child) [2015]
EWFC 11, usefully summarised by Aikens LJ in Re J (A Child) [2015] EWCA Civ 222, and Re P (A Child) [2013] EWCA Civ
963 at paragraphs 111 et seq.
Finally, it was also accepted that the judge had failed to properly address in his judgment the positive aspects of the
mother's care including D's good attachment to her. The judgment referred to these but did not "convey the reality that
emerges from the contemporaneous records, particularly of the mother and baby placement and the health visitor". In
particular, the judgment did not refer to these positives or the question of capacity to change in his evaluation of welfare
which was a significant omission which added further weight to the appeal.
Summary by Alison Easton, barrister, Coram Chambers
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In the matter of J (a child) [2015] UKSC 70
Background
The 1996 Convention came into force in the United Kingdom on 1 November 2012 and has not previously been considered
by the Supreme Court. The subject of the proceedings is a child, called Saleem in the judgment, who was born in January
2007. His parents are both from Morocco and hold Moroccan and British citizenship. The parents lived in England when
Saleem was born but moved first to Saudi Arabia in 2009 and then to Morocco in 2011. The marriage broke down in
December 2011. Saleem lived with his mother, who was granted residential custody by the local Family Court in 2012. His
father was granted and exercised visiting rights. Saleem's mother moved to England in January 2013 but Saleem remained
in the care of his maternal grandparents until 14 September 2013, when the mother brought Saleem to England. Since then
he has lived here with her and her new husband, whom she married in January 2013 and with whom she now has another
child. Saleem's father has had no face to face contact with him since.
Saleem's father applied on 23 September 2013 to the Moroccan Family Court for an order granting him residential custody
of Saleem but this was refused on 16 January 2014.
On 14 March 2014 the father brought proceedings in the High Court seeking an order that Saleem be made a ward of court
and directions for his summary return to Morocco. The judge found that the father had not consented to the removal of
Saleem from Morocco, which was wrongful, and that Saleem had been habitually resident in Morocco before his removal.
He ordered the mother to return Saleem to Morocco. It was not argued before him that the effect of the 1996 Convention
was that he had no jurisdiction to make the order he did.

Court of Appeal
The mother appealed to the Court of Appeal, which held that the English courts did not have jurisdiction under the 1996
Convention, or on any other basis, on the facts of this case. In cases where a child was habitually resident in another state,
as in Saleem's case, jurisdiction only arose in cases of urgency under article 11. This was not such a case because the father
could have made an immediate application to the Moroccan court for a return order.

Supreme Court
The Supreme Court unanimously allows the appeal, holding that it is open to the English courts to exercise the article 11
jurisdiction in cases of wrongful removal under the 1996 Convention, and it orders that the case be returned to the High
Court for a decision as to whether it is appropriate to do so in the circumstances of this case. Lady Hale, with whom the
other justices all agree, gives the only substantive judgment.

Reasons for the Supreme Court judgment
The focus of the 1996 Convention is on the care and upbringing of the child and an order for the return of a child to the
country of his or her habitual residence is a 'measure of protection' falling within its scope [23]. Jurisdiction in wrongful
removal cases remains with the authorities of the contracting state in which the child was habitually resident immediately
before the removal (article 7) and article 11 supplies an additional jurisdiction to the courts of the territory where the child
is present in the limited circumstances of 'cases of urgency' [26]. An order made under article 11 can have extraterritorial
effect and can thus be contrasted with the purely ancillary power in article 20 of the Brussels II Revised Regulation [26-29].
It is not limited to cases of wrongful removal but extends to safeguarding children who are lawfully present in another
country [30]. It can secure a valuable 'soft landing' for children whose return to their home country is ordered under the
1980 Hague Convention on the Civil Aspects of International Child Abduction ('the 1980 Convention') [31].
Lady Hale said that it would place these objectives in jeopardy if the courts could not invoke the article 11 jurisdiction
without first assuring themselves that it was impossible for the courts of the home jurisdiction to take action [32]. In the
absence of this pre-condition, the interpretation of article 11 demands a holistic approach. It is consistent with the overall
purpose of the 1996 Convention that measures of protection which the child needs now should not be delayed, provided
they are in support of rather than in opposition to the jurisdiction of the home country. It is a secondary, not the primary
jurisdiction [33-34]. Although this approach does not emerge from either the Explanatory Report of Paul Lagarde in 1996
or from the Practical Handbook on the operation of the 1996 Convention, they should not be treated as if they were words
in the Convention, and the focus of both is orders in the context of proceedings for abduction governed by the 1980
Convention, rather than cases to which the 1980 Convention does not apply [39].
An abduction case governed solely by the 1996 Convention is not invariably one of 'urgency' but it is difficult to envisage
a case in which the court should not consider it to be so and go on to consider whether it is appropriate to exercise the
article 11 jurisdiction. The courts of the country where the child is present are often better placed to make orders about the
child's return, as they can take steps to locate the child and exert any necessary coercive powers. The machinery of
obtaining and then enforcing orders made by the home country may be cumbersome and slow. The child's interests may
be compromised if the country where he or she is present is not able to take effective action in support of their return [39].
Accordingly the appeal is allowed.
It is not right, however, simply to restore the judge's order for return. The case should be returned to him for a new
decision approached on the proper footing, namely whether the English court should exercise the jurisdiction conferred
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by article 11 of the 1996 Convention and, if so, in what way. The question will be answered on the basis of up to date
information about Saleem and, if necessary, about Moroccan law, and attention can also be given to the important question
of whether an order for interim contact between Saleem and his father should be made [41-44].

Supreme Court Press Summary

B v B [2015] EWCA Civ 1166
The facts
The parties had been in litigation for several years in respect of where their two children (aged 13 and 10) should live. In
August 2012 the mother took the boys to Germany for a holiday but failed to return them. The father obtained orders for
their return under this jurisdiction and also from the German courts (under the Hague Convention procedure). The mother
ignored all orders and eventually the children were removed from her care, by force, in March 2013, seven months after
they were unlawfully retained. During the course of these proceedings the father travelled to Germany on several occasions.

At first instance
Following the boys' return to England and being placed in their father's care (where they remain) the mother made a
further application for an order that the children live with her. In his judgment dated 23 June 2014, HHJ Halbert dismissed
her application, directed that the boys live with their father, made a detailed contact order and ordered that neither party
could make an application to the court for two years. Lastly, he ordered that "M do pay R's [i.e. the father's] legal and
incidental costs of and occasioned by the Hague Convention proceedings in the High Court of Justice Family Division to
be assessed if not agreed and shall pay £12,500 on account by 25.7.14." [1].

The appeal before the Court of Appeal
Permission to appeal was granted by King LJ on 21 May 2015 on the basis that it appeared the Hague proceedings had
been concluded and were no longer properly before the court on the date the costs order was made (permission to appeal
on the other substantive grounds was refused).

On appeal
LLJ Richards and Sales and Mr Justice Bodey (judgment delivered Bodey J) allowed the mother's appeal in part.
As an initial point, the court observed that there had been before the court two sets of proceedings: the father's application
for the return of the children to this jurisdiction (issued in, and resolved by the High Court of England and Wales), and the
Hague Convention proceedings which had taken place in Germany. The court had jurisdiction to award costs in respect
of the first set of proceedings only and so on a preliminary basis, HHJ Halbert's order could not stand as worded.
The court then considered the mother's arguments in detail and:
1. Dismissed her complaint that no formal application for costs had been made on the grounds that there is no
procedural requirement for a paper application to be made, and moreover the fathers intention to seek costs had
been raised at an early stage [9];
2. Dismissed her argument that she had been 'ambushed' by the claim for costs noting that she had been alerted to
this by the court on 5 June 2013 [10];
3. Accepted the mother's third complaint that the father's figures were inconsistent and lacked transparency,
stressing the requirement for a detailed schedule of costs to be provided particularly against a litigant in person
[13];
4. Accepted the mother's fourth (and most fundamental) argument namely that the judge had no jurisdiction to
make any order in respect of the costs of the Hague Convention proceedings, including in particular the father's
expenses in travelling to Germany to collect the children. The court rejected the argument submitted on behalf of
the father that those travel expenses were incurred in relation to the English order for the immediate return of the
children, and found that the English orders were made under the Children Act 1989, not under the Hague
Convention, and accordingly Article 26 of the Convention (under which costs can be ordered) did not apply [14].

Conclusion
The Court of Appeal allowed the mother's appeal against the costs order as worded and replaced it with an order that she
do pay the father's costs of and incidental to his application for the return of the children dated 6th September 2012, heard
on 10th September 2012, and rejected the argument that the English order for return on 10 September 2012 was a Hague
Convention order. The Court ordered the mother to pay £3,000 costs on account (substituting the £12,500 ordered by HHJ
Halbert) and although the parties were given an opportunity to address them on the costs in the appeal, suggested that
the appropriate course may be no order as to costs [16 – 17].
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Summary by Esther Lieu, barrister, 3PB

Re N [2015] EWCOP 76
N was aged 68 and had Multiple Sclerosis. Her condition, over a period of 24 years, rendered her profoundly impaired
physically and cognitively and, as a result, she did not have capacity to litigate. At the date of the application, N was
receiving life-sustaining treatment by means of Clinically Assisted Nutrition and Hydration provided through a
percutaneous endoscopic gastronomy tube.
M, N's daughter, brought an application under section 15 of the Mental Capacity Act 2005 for a declaration determining
whether it was in her best interests to continue this treatment. M's application came before Hayden J.
Hayden J considered the National Clinical Guidelines in Prolonged Disorders of Consciousness (PDOC). The aim of the
guidelines was to achieve a more consistent approach to diagnosis and management of patients with PDOC, including
vegetative state (VS) and minimally conscious state (MCS). He drew from the Guidelines:
"that consciousness is a somewhat elusive concept embracing some level of wakefulness and awareness. The
Guidance defines the former as 'a state in which the eyes are open and there is a degree of motor arousal; it contrasts
with sleep - a state of eye closure and motor quiescence'. Awareness is defined as 'the ability to have and the having
of, experience of any kind'. Awareness has ultimately to be deduced from a range of behaviours 'which indicate
that an individual can perceive self and surroundings, frame intentions and interact with others'."
The judge recapped the criteria for MCS as set out in Airedale Trust v Bland [1993] AC 789. The judge then considered the
definition of MCS which is predicated on the requirement for 'at least one clear cut behavioural sign of consciousness
indicating at least some capacity for cognitive processing' before identifying the two sub categorisations of MCS MCS-plus (patients who show more complex behaviours such as command following) and MCS-minus (patients show
only non-reflexive movements such as orientation to noxious stimuli, pursuit eye movements, etc).
There are a number of assessment tools to assess and diagnose MCS. However, Hayden J highlighted that it is important
to emphasise that these tests have to be evaluated alongside and not in place of conventional clinical assessment and
monitoring and that a crucial component of this wider forensic canvass is the contribution to be made by families, friends
and those who visit the patient regularly. The judge warned that there were many reasons why the observations of family
members and friends concerning a patient's level of consciousness may be mistaken such as misinterpreting muscular
spasm as something quite different and more significant. Given this, Hayden J considered that he did not consider that
Baker J in Re M (Adult Patient) (Minimally Conscious State: Withdrawal of Treatment) [2012] 1 WLR 1653 intended to elevate
the importance of formal assessment tools to a level at which they became determinative of the outcome of cases.
Hayden J concluded that where the wishes, views and feelings of a patient could be ascertained with reasonable
confidence, they were always to be afforded great respect. That being said, they would rarely, if ever, be determinative of
a patient's 'best interests'. Respecting individual autonomy does not always require a patient's wishes to be afforded
predominant weight. Decisions taken in the 'best interests' of an incapacitous individual must factor in the recognition that
respect for an individual's past and present (where relevant) wishes and identifiable codes and beliefs by which he has
lived are a crucial part of promoting best interests. To subvert these to a substitution of an objective evaluation i.e. to
superimpose what the Court thinks best, may result in indirect discrimination. The central objective is to avoid a
paternalistic approach and to ensure that the incapacitous achieve equality with the capacitous.
The judge found that there was an agreement as to the clinical findings as to N's condition but disagreement as to the
correct nomenclature to be applied (MCS or VS). Hayden J highlighted that it was well established that if he concluded
that N was in MCS, any evaluation of her best interests would have to involve a proper identification of the advantages
and disadvantages of each proposed course. This approach is referred to as the 'balance sheet', a test articulated by Thorpe
LJ in Re A (Male Sterilisation) [2000] 1 FLR 549. By contrast, if the judge concluded that N had no awareness at all, i.e. that
she was in VS, the 'balance sheet' analysis would not apply, the diagnosis itself establishing the futility of further
intervention (A Hospital v SW [2007] Med LR 273 applied).
The judge found that N was in MCS. However, the judge emphasised that any 'bright line' delineation between VS and
MCS is largely, perhaps even entirely, artificial.
Having considered the background to the case and N's families' evidence, the judge concluded that N would have been
appalled to contemplate the early pain, increasing dependency and remorseless degeneration that has now characterised
her life for so long.
The judge stressed that this case was not concerned with a right to die as no such right exists. What was in focus was N's
right to live her life at the end of her days in the way that she would have wished. The judge stated that he was required
to evaluate the 'inviolability of life' as an ethical concept and to weigh that against an individual's right to self determination
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or personal autonomy. He concluded that not only did these principles conflict, they were of a fundamentally different
complexion and for this reason, the judge considered that a formulaic 'balance sheet' approach to N's best interests was
artificial.
The judge stated at [72]:
"There is an innate dignity in the life of a human being who is being cared for well, and who is free from pain. There
will undoubtedly be people who for religious or cultural reasons or merely because it accords with the behavioural
code by which they have lived their life prefer to, or think it morally right to, hold fast to life no matter how poor
its quality or vestigial its nature. Their choice must be respected. But choice where rational, informed and
un-coerced is the essence of autonomy. It follows that those who would not wish to live in this way must have their
views respected too."
Given the above, the judge decided to grant M's application to withdraw N's life sustaining treatment.
Summary by Joshua Viney, barrister, 1 Hare Court

Re S [2015] EWHC 3288 (Fam)
The mother sought permission to remove the child, S aged 5, to Pakistan. The application was opposed by the father. Both
parties originate from the region of Khyber Paktunkhwa ('KPK', formerly known as North-West Frontier Province) the
capital of which is the city of Peshawar; the mother being from Peshawar. Whilst they spent the majority of their marriage
in England, the parties spent significant periods in Pakistan.
The parties made cross-allegations of domestic violence which also involved members of the extended family. However,
both agreed that for the purposes of the mother's application each did not rely on his/her allegations made in support of
his/her case. The mother sought the permission of Mr Justice Baker to adduce expert evidence on the issue of the
enforcement of any order made by the English court in Peshawar. Various difficulties then arose concerning the
application for expert evidence and thereafter the instruction of an expert, as a result of which the proceedings were beset
by delay.
The matter was eventually determined about 8 months following the mother's application.
From paragraphs 14 to 21 Baker J sets out an analysis of the current law relating to applications for permission to
permanently relocate out of the jurisdiction starting with Payne v Payne [2001] 1 FLR 1052, through to K v K (Children;
permanent removal from jurisdiction) [2011] EWCA Civ 793, Re F (A child; relocation) [2012] EWCA Civ 1364, and most recently
Re F (International relocation cases) [2015] EWCA Civ 882.
From paragraphs 23 to 29, His Lordship sets out the mother's evidence in support of her proposals. In particular, the
mother set out her plan to live with her family in Peshawar and resume her work with an earning potential of about
£1000-£1200 a month. Her plan was for S to attend a school with an internationally recognised curriculum. The mother
proposed to facilitate contact in England by returning for three months during the Pakistani summer holidays. In contrast
the mother painted a bleak picture of her life in England.
The father's proposals are set out at paragraphs 30 to 39. He invited the court to make an order that the child lives with
him in England. The father alleged that the mother was likely to relocate to Afghanistan from Pakistan as her family
originated from Afghanistan. He relied on various reports from Government Agencies and the Home Office to
demonstrate that women were discriminated against in Pakistan, and that Peshawar was at risk of political instability and
terrorist activity.
Both parties relied on members of the extended family as witnesses. Their evidence is set out from paragraphs 40 to 46.
The allocated Cafcass Officer recommended that the child remain with the mother, as her primary carer, in all the
circumstances. He had received a letter from the mother's GP confirming that she was suffering from depression and was
being treated with medication. The Officer questioned whether the father had a true understanding of S's emotional needs.
Whilst not making a specific recommendation on the mother's application for permission to relocate, the Officer offered
an analysis of the case as set out from paragraphs 47 to 54.
The expert on the issue of enforcement attended court and gave oral evidence. She advised that there were two routes
open to the parties to achieve recognition of an English order in Peshawar. Her evidence is set out at paragraphs 55 to 60.
Baker J considered the three options for S's future namely (1) allowing the mother's application, (2) denying the mother's
application and continuing the current regime , (3) making a new child arrangements order under which the child would
live with the father and spend time with the mother.
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In this difficult case, the judge considered the options in light of Section 1(3) of the CA 1989 in accordance with the
guidance of the Court of Appeal in K v K as reconsidered in the latest case of Re F (International Relocation). Baker J sets out
his exercise from paragraphs 64 to 75.
Drawing the threads together and "having carried out a thorough analysis of all the options individually and
comparatively", Baker J reached a clear conclusion that S's welfare would be best served overall by an order permitting her
mother to remove her from England to live in Peshawar in Pakistan. The evidence strongly suggested that S's best interests
would be served by remaining in her mother's care. The decision to permit the mother to remove her to Pakistan was more
finely balanced. It was not a significant disadvantage for her to move to a society where women are by Western standards
treated differently. The court respects cultural differences. The risk of political terrorism and kidnapping were considered
but the judge concluded that there was no significant risk to S as a result of these activities. It is a factor to be placed in the
scales but ultimately not one which carries significant weight. The main argument against allowing the mother to remove
S was that it would affect her relationship with her father and his family here. On the order made S will be able to maintain
a relationship with her father.
Although not an essential precondition of the decision, an order should be taken out in the Pakistani Guardian Court. It
would be helpful to the parties to obtain such an order in the same terms as the order made in the English court, so that
the legal obligations and rights were clearly stated in both countries. The mother's offer of a bond of £2,000 to guarantee
her compliance with the order was accepted.
The terms of the order made appear at paragraph 82.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

MM v (1) Secretary of State for Work and Pensions, (2) IJ (CSM)
The Appellant Mother had care of the child. The Second Respondent Father was a non-resident parent. The First
Respondent was the Secretary of State for Work & Pensions, responsible for the Child Support Agency (CSA). This appeal
arose after the Mother challenged the CSA's child maintenance calculation, arguing that the father's income was higher
than that declared. The Father's case was that his lifestyle was not inconsistent with his declared income, rather it was
funded by his capital.
At the First-tier Tribunal, and after indications from the First-tier judge, the Mother and Father reached an agreement that
the Father pay £2000 arrears of child maintenance and a weekly payment of £28. This agreement was signed by all parties
and recorded in a decision notice of the First-tier Tribunal. However, the Father did not abide by this agreement.
The Mother subsequently appealed to the Upper-tier Tribunal arguing that she had not been able to enforce the consent
order, and would not have agreed to it, if she had realised that it was not enforceable.
The appeal came before Upper Tribunal Judge Markus QC, who allowed the appeal on the basis that the consent order
was unenforceable. The decision notice of the First-tier Tribunal did not order that any sum was payable, rather it made
payability conditional on the CSA's calculation of liability. Further, the consent order did not identify any of the
components required by the CSA to calculate income or capital liability. The specification of the weekly sum to be paid by
the father did not provide any basis for calculating liability.
Finally, Judge Markus QC accepted that the Mother had not consented to the consent order. Had she understood that it
was not enforceable by the CSA, the Mother would not have agreed to it. She had been misinformed at the First-tier
Tribunal hearing as to this.
Summary by Patrick Paisley, barrister, 1 Garden Court Family Law Chambers
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