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NEWS
Further progress report on the London
& South East Divorce Centre
We have now reached first anniversary of the Bury St
Edmunds Divorce Centre (BSE).
In the wake of that, Resolution has stated that divorce
centres are, in the words of its chair, Nigel Shepherd, "under
significant strain", suggesting that the number of divorce
petitions has far exceeded the levels that were anticipated or
planned for".
So what are the figures for BSE, the single divorce centre for
the London & the South East? Last month (21 June) the Law
Society Family Section, followed up the seminar it ran last
summer on centralisation of divorce. Divorce centres a year on
brought together a panel drawn from the judiciary and
senior civil servants from the court service (HMCTS)
involved in the running of centralised divorce, together with
family law practitioners, to discuss the process and how it
will be further developed. It was chaired by Karen
Dovaston, deputy head of family law department & family
law arbitrator, Jeffries Solicitors, and a member of the
section's Advisory Group.
Family law solicitor and arbitrator, Tony Roe, who made a
series of FoI requests of the MoJ, and whose research broke
the news that Bury St Edmunds (BSE) would be the single
divorce centre for the London & the South East, was on the
seminar panel. Roe said:
"HMCTS had set an ambitious target of BSE
dealing with over 40 per cent of divorce work
in England and Wales once the centre was
fully operational. It seems that this is being
fulfilled as BSE is heading for between 40,000
and 45,000 petitions being issued in a twelve
month period.
"We discovered that BSE receives broadly
1,200 items of post a day, including 250 – 300
petitions (including any of those which need
to be returned for the reasons it has given
below); along with 150 emails. Previously, up
to 50% of petitions were being returned. This
has now dropped to 30% to 40%. This still
represents between 13,000 and 18,000 per
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year. By early 2016, BSE had reached the
point of a 48 hour turnaround in
administrative work. However, a positive
media article about BSE caused a surge in its
popularity as the divorce centre of choice and
a huge influx of petitions, meaning that staff
were unable to keep pace with incoming
work.

Ÿ

Place of marriage

Ÿ

Date of marriage

3. Part 3 - Jurisdiction page, incomplete and incorrect
4. Part 4 - Other proceedings or arrangements, incomplete
5. Part 5 -The facts

"BSE apparently receives a vast amount of
calls each day, 700. I have asked whether,
specific case queries aside, key generic
queries could be collated so that practitioners
could access certain key information without
making a call.

Ÿ

Grounds at part 5 do not match statement of case at
part 6

Ÿ

Two grounds selected

6. Part 6 - Statement of case, insufficient detail or incomplete
"Already, there is some helpful information
in an "on demand" bulletin on its email
account,
BuryStEdmundsInformation@hmcts.gsi.go
v.uk. The bulletin shows the work position at
the Divorce Centre and provides general
information to assist practitioners. This is
intended to enable solicitors and others to
assess when work sent to the Divorce Centre
will be processed and reduce the need to
telephone or write for progress updates,
saving time and providing information to
keep clients informed. Work information is
updated daily at 12 noon.
"So, for example, on 1 July, the auto-response
stated that BSE was processing petitions
received on 30 June 2016 and all other work
received on 8 June with the exception of
emails and correspondence, with the
judiciary
processing
applications
for
directions for trial which were received on 10
June.
"It was acknowledged that, for example, on
occasion, requests for solicitor service have
been missed. One suggestion was that
solicitors should highlight, embolden and use
coloured flags for key instructions in their
letters where such service is sought.
"The message given at the event was that the
more that practitioners and the divorce
centres can work together, the better it will be
for all, particularly our clients. Should any
errors be made by staff at the centres, or
indeed in local county courts dealing with
contested proceeding, we should flag these
up so that they do not recur."

Top 10 reasons for returning Divorce
Petitions
1. No fee enclosed
2. Part 2 - Details of marriage, incorrect
Ÿ

Names do not match marriage certificate

7. No marriage certificate received
Ÿ

No original marriage certificate enclosed

Ÿ

No translation of marriage certificate

Ÿ

Only photocopy of marriage certificate enclosed

8. No certificate of reconciliation received from solicitor
9. No fee remission contribution received
10. Part 9 – Service details
Ÿ

Not complete

Ÿ

No address for service for all parties

1/7/16

‘200,000 more children now living in
poverty’
Responding to official statistics showing 200,000 more
children are now living in poverty, Matthew Reed, Chief
Executive of The Children's Society, said:
'These figures are truly dreadful. The
Government was repeatedly warned of the
likely consequences of reducing support for
the poorest people in the country and now we
can see the results. Austerity has bitten hard,
with an additional 200,000 children living
below the poverty line. More children face
missing out on hot meals, sleeping in cold
bedrooms and being bullied at school. In the
longer term, too many young people risk
being denied a fair start and left behind, with
life-changing consequences.
'The Government promotes getting families
back to work as the best way of tackling child
poverty, but the reality is that two-thirds of
children in poverty now live in working
families. The four-year freeze to tax credits
already in the pipeline will only make things
worse. It is crucial that the Government
recognises the importance of income to make
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sure that when parents move into work they
move out of poverty.
'The situation is made even more stark by the
economic uncertainty that the country faces
after last Thursday's referendum result.
Children did not have a role in that decision
and their interests must be safeguarded first
and foremost when deciding what happens
next.
'The publication of these figures must prompt
urgent action to protect the well-being of
children. Whoever ends up leading the
Government must rule out further welfare
cuts in another emergency budget that would
punish the poorest families and inevitably
drag more children into poverty.'

prospective adopters. It is hard to think of a more important
decision for a vulnerable child, and it is one that benefits
enormously from the careful and independent scrutiny that
panels provide.
Another proposal put forward by Lord Nash concerned the
relaxing of the assessment process for children who were
being placed with family and friends foster carers. It is
unclear (to CoramBAAF) exactly what is envisaged here,
but the charity says that on the face of it there is no
justification for a less robust assessment of carers simply
because they happen to be related. In fact, recent legislative
changes in relation to special guardianship have tightened
assessment requirements, and CoramBAAF would oppose
any changes that mean children in care are less well
safeguarded than is currently the case.

Where the government wishes to make significant
legislative changes such as those identified by Lord Nash, it
seems entirely reasonable to expect that there is full
Key figures from the statistics:
parliamentary scrutiny, and these changes are not
Ÿ 3.9m children now living in poverty after housing introduced without full and proper consideration. For this
reason CoramBAAF urges Parliamentarians to reject clause
costs
15 as currently drafted. Where innovation and new ways of
working require modifications to existing law already
Ÿ 29% of children now living in poverty
approved by Parliament, then an alternative measure is
Ÿ Rise of 200,000 children living in families below 50% drawn up which fundamentally respects the constitutional
of median income meaning that more children are authority of Parliament as the only body to approve the law
of the land.
living in even deeper poverty
Ÿ

66% of children in poverty have at least one parent The Bill entered the Committee stage on 29 June 2016. To
follow progress of the Bill, click here. To read all the
in work, up from 62% last year.
debates, click here.
1/7/16
1/7/16

CoramBAAF urges Parliamentarians
to reject clause 15 of the Children and Child maintenance: deduction orders
against joint accounts
Social Work Bill
The Department for Work and Pensions has launched a
CoramBAAF has set out its opposition to proposals that
consultation on plans to make deduction orders to recover
could see clause 15 of the Children and Social Work Bill
child maintenance arrears from joint bank accounts held by
used to disband adoption and fostering panels and relax the
a non-resident parent.
assessment process for children being placed with family
and friends foster carers. The Bill, as introduced, is here.
This consultation seeks views from anyone who could be
affected by the implementation of the power to make such
Clause 15 of the Bill allows the government to dispense with
deduction orders. For example:
primary child welfare legislation or regulations at the
request of a local authority. At the Second Reading in the
Ÿ voluntary and community sector organisations
House of Lords, Lord Nash, the Schools Minister, indicated
some areas where this clause might be applied.
Ÿ clients of the statutory child maintenance schemes
One proposal was the disbanding of adoption and fostering
Ÿ members of the public.
panels. Lord Nash suggested that these 'add little value and
can often delay the process of approving prospective carers'.
The consultation runs until 25/08/16.
In CoramBAAF's view, this reflects a long standing attempt
by the government to remove panels from the fostering and
To access the consultation document, please click here.
adoption approval process, only avoided as the result of
overwhelming opposition from practitioners in the sector as
1/7/16
expressed in consultation responses in 2011 and again in
2013. Now it seems that the plan is to disband panels in the
use of the powers proposed by clause 15 and in a piecemeal
fashion. CoramBAAF could not be more opposed to this
plan; believing that adoption and fostering panels play a
crucial role in helping to decide whether someone is suitable
to foster or adopt or that a child should be matched with
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Services range from DIY packages (average price of £36) to
managed services (average price of £173).

Guidance on financial needs on
divorce published

Commenting the research, Law Society chief executive
The Family Justice Council has published guidance on Catherine Dixon said:
'financial needs' on divorce.
"Many legal services can be provided by
The guide has been produced by the Financial Needs
regulated and unregulated providers. If legal
Working Group (chaired by Mrs Justice Roberts) of the
services are purchased from a solicitor,
Family Justice Council and is addressed primarily to courts
buyers can rest assured that the service is
and legal advisers. It is intended as a useful tool in relation
fully regulated, that insurance is in place, and
to the making of orders to meet financial needs following
that in the event that something goes wrong
divorce and the dissolution of civil partnerships.
they have the right to redress.
The guide focuses on those cases where the available assets
do not exceed the parties' needs and, in the words of the
President of the Family Division, "provides a succinct
summary of the law as explained and developed in the
leading cases. It also includes a number of helpful case
studies of common scenarios".
The guide, running to 64 pages, can be downloaded here.

"Unfortunately, however, it is not always
clear to consumers whether they are buying
from a regulated provider. As the LSB
research shows, there are a number of
unregulated providers supplying the same
legal services as solicitors and many buyers
simply will not know that they won't get the
same level of protection from an unregulated
provider if something goes wrong.

1/7/16

Unregulated online divorce providers
service 10-13% of the market
The Legal Services Board (LSB) has published the findings
of its unregulated providers research project which, it says,
significantly advances understanding of unregulated
provision of legal services.
The LSB's 2016 individual legal needs survey indicated that
the size of the unregulated sector is smaller than originally
thought. This new research suggests consumers are using
unregulated providers for a number of reasons, including:
Ÿ

lower prices compared to regulated provider

Ÿ

higher levels of transparency in pricing and

Ÿ

higher levels
differentiation.

of

innovation

and

service

The main risks for consumers were said to be:
Ÿ

not making informed choices

Ÿ

misleading advertising claims.

According to the research, consumer satisfaction with
customer service is broadly comparable across regulated
and unregulated providers: 84% versus 81%.
The research examined, amongst other areas, divorce
services. It found that 10-13% of market share was serviced
by unregulated providers, essentially online divorce
providers and fee-charging McKenzie Friends.
In that sector it the researchers identified five active
unregulated providers operating 11 websites, serving 2330,000 clients annually. The service was delivered online
and was reliant on search engine optimisation and adwords.

"This can be exacerbated if the unregulated
provider calls themselves a lawyer, which is
not a protected title. We think that you should
only be able to call yourself a lawyer if you
are a qualified legal practitioner. We are
concerned that many consumers may not
know the difference, which can leave them
exposed.
"If it is the case that consumers need
regulatory protection, such protection should
be consistent across the market. If not, this
can lead to unfair competition and a lack of
regulatory protection for some buyers who
genuinely believe they will have rights of
redress and are insured in case something
goes wrong.
"The expertise of solicitors comes from
rigorous training. They work to professional
standards, are regulated, have insurance, and
their clients have access to redress if services
do not meet the required high standard.
'There are obvious benefits in improved,
consistent price and service transparency in
advertising across all suppliers of legal
services, whether regulated or unregulated.
Solicitors are also bound by a code of conduct
which ensures they are transparent about
pricing with a client before beginning work.
"Sometimes, fixed pricing for less complex
issues may be the best pricing solution. For
many of the more complex services that
solicitors provide, such as family services,
clients have more complex needs and so the
price of the service they receive will be
determined by their individual circumstances
and the type of advice they require.
"The profession has a great track record of
innovation and creativity in a changing
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market. Solicitors embrace new technology to
meet the needs of clients, reduce costs and
maintain their competitive edge. This ability
to adapt ensures the vibrancy and long term
success of the legal sector in the UK."
The LSB research is here. An infographic relating to online
unregulated divorce providers is here.
3/7/16

made under the Mental Capacity Act 2005
and a 9% increase in applications in the
latest quarter from January to March 2015.
Ÿ

Applications relating to Deprivation of
Liberty tripled over the last 12 months from
236 made in January to March 2015 to 678 in
the latest quarter.

For the full report, please click here.
3/7/16

60% of care applications completed
within 26 weeks

Resolution calls for full review into the
impact of LASPO

The Ministry of Justice has published statistics on activity
in the family courts of England and Wales in the first
quarter of 2016 (January to March).
Speaking in response to the latest legal aid statistics, Nigel
Shepherd, Chair of Resolution said:
The report shows that 60% of care or supervision
proceedings were disposed of within 26 weeks, following
"We believe everyone should have access to
on from the 26 week time limit for completing these cases
justice, and remain concerned that LASPO
introduced in the Children and Families Act 2014.
continues to put this at risk for thousands of
separating couples.
The average time for the disposal of a care or supervision
application made in January to March 2016 was 28 weeks,
"The [latest] legal aid statistics tell a very clear
remaining steady over the past year after the longer term
story: the government's strategy is not
downward trend seen since 2011.
working. The number of mediation
assessments is down 14% compared to the
During that period public law applications increased by
same period in 2015, showing that fewer
18% to 4,504, compared with the previous year (3,826) – the
people are getting help to resolve matters out
number of children involved in public law applications also
of court, contrary to the government's stated
increased by 14% over the same period to 8,287.
objectives.
Other findings were as follows:
Ÿ

The average time for the disposal of divorce
cases with financial remedy has been
steadily increasing from the start of 2015 to
24.8 weeks in January to March 2016,
following a long period of stability around
20 weeks.

Ÿ

63,015 cases started in family courts in
England and Wales in January to March
2016 maintaining the steady flat trend seen
in recent years. Nearly half of new cases are
divorce cases.

Ÿ

After a rise in the number of applications for
non-molestation domestic violence remedy
orders during 2013, the trend has remained
steady over the last two years.

Ÿ

Following their introduction in July 2015,
there have been 60 applications and 46
orders made for Female Genital Mutilation
Protection Orders (FGMPOs) up to the end
of March 2016.

Ÿ

There were 1,545 applications made for an
adoption order, down 11% from the same
quarter in 2015.

Ÿ

There has been a gradual upward trend in the
total number of applications and orders

"Of course, the numbers are only part of the
story, and regardless of how many people are
accessing mediation, the outcomes for those
families are absolutely crucial. The statistics
show that mediations that result in
agreements are 62% of what they were before
LASPO.
"This shows that not only are fewer people
accessing legally-aided mediation, but within
those reduced numbers, couples are less
likely to reach agreement as a result. This
may well be because they are now not
receiving the support and reassurance that
comes from getting independent legal advice
during and after the mediation. Despite the
fact that there is still some limited legal aid
available for this support, in the aftermath of
the legal aid cuts, I suspect many are not
aware of it.
"We call on the government to take steps to
urgently remedy this, including looking at
funding for other forms of dispute resolution,
and to immediately carry out the full review
into the impact of LASPO that was promised
when the reforms were introduced now over
three years ago."
The latest statistics published by the Ministry of Justice
show that the number of MIAMs were down by 14% in the
last quarter compared to the previous year and appear to be
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stabilising at around half of pre-LASPO levels. The majority
of couples attend assessment meetings separately.
While the number of mediation starts initially fell by a
similar proportion to assessments following LASPO, starts
have recovered somewhat and are now around 60% of
pre-LASPO levels. Like other areas of mediation,
agreements between the parties fell following LASPO and
are now at about 60% of pre-LASPO levels.

Independent review into Sharia Law:
call for evidence
Professor Mona Siddiqui, chair of the Independent Review
into Sharia Law, has issued a call for evidence from anyone
who has knowledge, expertise or experience on the use of
sharia law, especially from thos who:

Ÿ work or have worked as part of a sharia council in
the last 5 years
Mediations in the 'all issues' category can reach full
agreement, where agreement is reached on all issues, or
Ÿ have used a sharia council in any capacity in the last
partial agreement, wherein an agreement has been reached
5 years.
on either children or property and finance, but not both. As
such, successful agreements include both partial
agreements and full agreements. Over the last year 62% of The call for evidence is here.
all mediation outcomes involved successful agreements.
The rate of success varied between different categories of 6/7/16
mediation, with the highest proportion of agreements (66%)
in the children category.

Strong support among local
authorities for 26 week time limit in
care proceedings

3/7/16

ALC publishes guidance on settlement
conferences pilot

The Department for Education has published research
looking at care applications in 21 local authorities (LAs) and
how long they take. The report - Family justice review: how
On the 1st July 2016, the Association of Lawyers for Children care applications vary in different LAs - outlines findings
published guidance for its members on the pilot of around practices in local authorities and courts.
settlement conferences in public law cases.
The report, which is the third and final family justice review
The Association's current advice to members is to consider report, found that there is strong support for the systemvery carefully whether it is possible for them to discharge wide focus on improved timeliness of decision-making that
their professional duty to their parent (and extended family) informed the revised PLO and the 26 week timeframe for
clients by taking part in such conferences. The role of completing care proceedings. Although some authorities
separately represented children and the children's were not meeting the 26 week timeframe, there had been a
guardians is not mentioned in the guidance, and the reduction in the timescales for completing proceedings in all
Association is not clear how it is envisaged that children are of the local authorities that participated in this study.
to be independently represented, and their voices heard.
One of the most striking features of this study was the
The ALC is very concerned about the parties' rights to a fair degree of similarity between LAs in terms of their
hearing as the settlement conference is currently being approaches to practice, and also the similarity in the
trialled by some judges. In particular, it seems that lawyers challenges they faced in implementing the revised PLO.
are expected to be present but not speak, and the judge
comes down off the bench to sit with and persuade parents The majority of these local authorities had made substantial
not to contest the case.
changes to pre-proceedings practice, which were markedly
more embedded in some local authorities than others.
The Association considers that the scheme will seriously
undermine public confidence in the fairness and Participants in this study noted practice improvement in
transparency of judicial decision-making in the family identifying extended family members as potential carers
courts.
during pre-proceedings.
For the guidance published by the Association of Lawyers
for Children, click here. For more information about the
settlement conferences pilot, published on the Child
Protection Resource website, click here.
6/7/16

The majority of the authorities noted good working
relationships with local judiciary and Cafcass guardians,
often facilitated through Local Family Justice Board (LFJB)
meetings, and in some cases through forums for informal
discussions with the judiciary. Local judicial leadership was
viewed as key to LAs being able to meet the 26 week
timeframe.
The professional expertise of social workers is increasingly
accepted in the court arena, with fewer experts being
appointed by the court than in the period prior to reform.
However, there were concerns that some judges did not
have confidence in the work that LAs are doing at the
pre-proceedings stage (or earlier) and were ordering repeat
assessments. Concerns were also raised about judges at
times going beyond their remit with regard to specifying the
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details of care plans, especially when adoption is rethink transitions to adulthood for young people in the
recommended by the LA.
children's social care system, with a focus on developing
new ways to provide care leavers with the personal support
Some local authorities noted an increase in the number of networks they need to thrive; piloting 'Staying Close' – a
care orders at home being made. This was perceived to be variant of Staying Put for those leaving residential care; and
an adaptation in response to the risk arising from the testing out alternative models of delivery for leaving care
reduced time available to test whether positive changes in services through the use of Trusts, Mutuals and other
parenting capacity could be sustained over a longer period. arrangements. It gives a clear commitment to test paymentby-results approaches, and commits the government to
Pressure from limited court availability to list cases within create the first care leaver-specific Social Impact Bond.
26 weeks was discussed by many of these local authorities.
This was seen to be a consequence of various factors The strategy document also provides a commitment to
including the increase in care applications being made and support and test approaches that empower care leavers to
a sufficiency of judges to hear cases.
have a greater say in the design and delivery of services. The
document goes on to identify and describe how the State, as
corporate parents, will support care leavers to achieve five
For the full report, please click here.
key outcomes.
7/7/16
The first key outcome is that all young people leaving care
should be better prepared and supported to live
independently. The actions that the government will
Supreme Court to determine legality
undertake in order to achieve this include:

of legal aid residence test

The Supreme Court will deliver judgment on Wednesday,
13 July in R (on the application of The Public Law Project)
(Appellant) v Lord Chancellor. The Court will determine
whether the proposed civil legal aid residence test in the
draft Legal Aid, Sentencing and Punishment of Offenders
Act (Amendment of Schedule 1) Order 2014 is: (i) ultra vires
the enabling statute and (ii) unjustifiably discriminatory
and so in breach of common law and the Human Rights Act
1998.

Ÿ

setting out in law for the first time what it means for
a local authority to be a good corporate parent;

Ÿ

creating a new care leaver covenant;

Ÿ

introducing a new legal duty on local authorities to
consult on, and publish information about, services
for care leavers; and

Ÿ

extending existing entitlements so that all care
leavers will be able to access support from a local
authority Personal Adviser to age 25.

Following the entry into force of the civil legal aid reforms
made by the Legal Aid, Sentencing and Punishment of
Offenders Act 2012, the Ministry of Justice decided to The second key outcome is improved access to education,
introduce a residence test for civil legal aid via secondary employment and training. In order to achieve this the
legislation. If approved by Parliament, this would restrict government will:
civil legal aid to persons who are lawfully resident in the
UK, Crown Dependencies or British Overseas Territories at
Ÿ promote the take up of supported internships,
the time of the application for civil legal aid, and have
including through the provision of targeted
resided lawfully for a continuous period of at least 12
information to Personal Advisers;
months (with certain exceptions). The Divisional Court held
that introduction of the residence test was ultra vires and
Ÿ meet the training costs for care leavers undertaking
unjustifiably discriminatory. The Court of Appeal
apprenticeships up to age 25;
overturned that decision.
Ÿ support care leavers' access to, and achievement in,
The Office of the Children's Commissioner and The Law
further and higher education, employment and
Society have intervened in the Supreme Court proceedings.
apprenticeships;
The Court of Appeal judgment is here.

Ÿ

guarantee a place on the National Citizen Service to
every child in care or care leaver aged 16 or 17; and

Ÿ

consider how best to improve access for care leavers
to employment opportunities in government
departments and their agencies.

7.7.16

Strategy for helping care leavers
published

The third key outcome is that care leavers should
experience stability in their lives, and feel safe and secure.
The government has published its strategy for improving The government will help to achieve this by:
services, support and advice for care leavers. It makes
recommendations for local and national government, and
Ÿ committing to introduce 'Staying Close' provision for
wider sectors of society.
young people leaving residential care;
The strategy makes a commitment that the government will
use the Children's Social Care Innovation Programme to
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Ÿ

Ÿ

continuing to fund local authorities to support The awards are now in their fourteenth year. Resolution
sponsored the Family Legal Aid Lawyer and Family
Staying Put arrangements;
Mediation categories.
providing support for the implementation of the
Legal Aid Practitioners Group director Carol Storer said:
Supported Accommodation Framework;

Ÿ

raising awareness of care leavers' unique status and
their entitlements among prison and probation staff
through the provision of additional training; and

Ÿ

increasing the funding local authorities will receive
for supporting former unaccompanied asylum
seeking children.

The fourth key outcome is improved access to health
support. In order to achieve this the government will:
Ÿ

through a new Expert Group, produce care
pathways, quality standards and models of care for
looked after children and care leavers with mental
health problems;

Ÿ

use the new Mental Health Services Data Set to
inform the future delivery of services to care leavers;
and

Ÿ

improve accountability regarding the local provision
of health services, for example through Care Quality
Commission and Joint Targeted Area inspections.

"LAPG is proud to organise the LALY awards
on behalf of the entire profession. Like
Resolution, we are committed to recognising
and inspiring excellence among legal aid
lawyers. This is our 14th year, and the calibre
of 2016 entrants remains impressively high,
and a tribute to the vital and life-changing
work that legal aid lawyers do every day of
their working lives.
"Nowhere is this demonstrated more clearly
than in the two family categories, where the
commitment of the finalists to protecting
children and families is quite outstanding.
This is difficult, demanding and important
work, and LAPG is pleased to be able to give
family legal aid lawyers and mediators the
recognition they deserve."
Resolution chair Nigel Shepherd said:

The fifth key outcome is that care leavers should achieve
financial stability. The government will help them to do this
by:
Ÿ

Ÿ

exempting care leavers from changes to eligibility for
housing support for 18-21 year-olds in Universal
Credit;
reviewing the case to extend the exemption to the
Shared Accommodation Rate of housing support
within Universal Credit, for care leavers to age 25;
and

"I'd like to extend warm congratulations to all
of the winners and finalists at last night's
LALY awards and in particular Resolution's
Baljit and Tracy, for their fantastic
achievement.
They
are
both
great
ambassadors for the values that Resolution
promotes.
"The work legal aid practitioners do is vital to
ensuring that our society remains just and
fair. The cuts to legal aid funding have had a
profound impact on the profession, but it's
people like those recognised at the LALYs
who work tirelessly to ensure that vulnerable
and disadvantaged people continue to have
access to justice."

Ÿ

ensuring, through our review of the Personal
Adviser role, that care leavers are able to access For more details of the winners of all disciplines and of the
advice and support to help them manage their awards ceremony, please click here.
money.
10/7/17
To read the strategy, please click here.
7/7/16

Former model wins £75 million
divorce award

Baljit Bains and Tracy Winstanley win
LALY awards

Christina Estrada has been awarded by Mrs Justice Roberts
in the High Court a sum of about £75 million from her
former husband, Sheikh Walid Juffali. Ms Estrada had
Resolution members Baljit Bains of Wilson Solicitors LLP sought a sum of £238 million.
and Tracy Winstanley of Heaney Watson were each
awarded the Legal Aid Lawyer of the Year Award as Family Ms Estrada said:
Legal Aid Lawyer and Family Mediator respectively.
"I am very grateful for [the court's] ruling. I
have lived in the United Kingdom since 1988
The LALYs, run by the Legal Aid Practitioners Group
and am thankful for access to the British
(LAPG) are legal aid's most prestigious event and exist to
courts. I never wanted to be here. I always
honour the often unsung champions of the legal profession
wanted to resolve the matter amicably. This
who do so much to support some of society's most
process has been incredibly bruising and
vulnerable people.
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distressing. Walid and I were happily
married for 12 years and have a beautiful
daughter together. He took both a second
wife and divorced me without my knowledge.
"His use of diplomatic immunity to try and
prevent me from access to a legally binding
settlement set a worrying precedent."
The Court of Appeal had considered the Sheikh's claim for
diplomatic immunity and decided that his permanent
residence in the UK precluded him from availing himself of
such protection from his former wife's financial claims. That
judgment is here.

"The recognition of the need to improve the
status of the children's residential sector and
of the professionals working in this field is
welcome and long overdue, as is the need for
a fundamental review of foster care.
Residential care is a subject which has been
considered at length several times over recent
years, but little action has been taken to act on
the recommendations of reviews and
research to date. We hope these
recommendations will result in meaningful
change and positively impact on the lives of
children in care."

The British Association of Social Workers England
According to the report in The Guardian, Ms Estrada had commented:
claimed that she required £1 million a year for clothes,
"To change the perception of residential care,
including £40,000 for fur coats, £109,000 for haute couture
we need to improve its status and elevate it
dresses and £21,000 for shoes.
both as a career choice and as positive choice
for many children. Without detracting from
For The Guardian's report, please click here.
the excellent work being done by non-social
work staff, we appreciate Sir Martin Narey's
10/7/16
recognition of the need for qualified social
workers to play an integral part of the
residential care workforce. However, the
Children’s organisations welcome
report limits this to managers, whereas we
Narey report into residential children’s
would like to see this extended to a number
of staff in non-managerial roles. The idea
homes
supported by BASW England to consider a
degree qualification such as that available in
Organisations supporting children have welcomed Sir
Scotland has been rejected, with suggestions
Martin Narey's independent review of children's residential
of staff needing caring qualities over
care.
academic abilities, an opposing view to that
presented for child and family social workers
Last year the Prime Minister and Secretary of State for
by the Chief Social Worker. The report
Education asked Sir Martin Narey to review children's
suggests recommendations to decrease the
residential care in England. His report examines the role of
criminalisation of children; increase staff
residential care within the wider care system and
confidence in setting boundaries for children
recommends how to improve the outcomes of children in
and the use of restraint. If taken through a
residential care. The report is here.
formal qualification such as the Scottish
degree, and provided with the knowledge of
As recommended by the report, the government plans to
international theories and training in skills
pilot a new scheme – Staying close – allowing young people
and methods, the staff may well be able to use
leaving children's homes to live nearby and retain links with
alternative methods to avoid such situations.
those people who have cared for them.
The Association of Directors of Children's Services
responded:
"We welcome Sir Martin's thoughtful report,
in which he recognises the generally good
quality of care provided by many children's
homes across the country and some of the
outstanding practice he has seen whilst
undertaking his independent review. Many
of Sir Martin's recommendations have the
potential to improve outcomes and achieve
change for this cohort of vulnerable children;
the development of Staying Close, focused on
building independence for young people
leaving care, is the right thing to do but this
will need to be adequately funded by
government. And I am sure the sector would
be interested to adopt systems that provide
the opportunity for more intelligent
commissioning of placements.

"Social workers play an important role in the
lives of all Looked After Children and we
need to enhance care planning by social
workers, who need to be given the time and
training to do it. Employers have a duty of
care to provide support for staff and we are
surprised this has not been mentioned in the
report. So too should staff's views about the
best interests of the child be respected. If a
manager is a qualified social worker and is
supported by a trained and skilled team with
significant knowledge of all the other
residents, their decisions based around the
child should be accepted and not overruled
by the owner. We agree with the
recommendation that students undergoing
social work training should have a placement
within a children's residential home.
Commissioners also need enhanced training
and they too should preferably be social work
qualified."
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The Children's Commissioner for England stated:
"I welcome the recognition that many
children living in children's residential care
see it as a positive experience and the best
choice for them. Children's preferences,
views and wishes need to be taken into
account at all times when important decisions
about their care are being taken, including
where they will live. No child is the same and
no residential children's home is the same but
the best homes will be supportive
environments with caring staff that can
provide children with a sense of commitment
and belonging which may have been
previously absent in their lives. The
individual circumstances of young people
and the wide range of experiences that lead to
children entering care mean there should not
be a one fits all solution and we need a range
of options that best meet their needs.

represents an increase of 21% from the 2,996 applications
received in the same quarter last year.
For month-by-month figures, please click here.
12/7/16

New private law cases received by
Cafcass in June up 6% on a year ago
In June 2016, Cafcass received a total of 3,599 new private
law cases. This is a 6% increase on June 2015 levels.
In the first three months of the current year (2016-2017)
Cafcass has received 10,327 new private law cases, which
represents an increase of 14% from the 9,040 new cases
received in the same quarter last year.
For the month-by-month figures, please click here.
12/7/16

"Smaller children's homes with lower ratios
of children to staff lend themselves to
nurturing,
supportive
and
caring
environments, which feel like family homes
and less like institutions. Changes to where
they live can be extremely disruptive to
children's lives and we need to overall reduce
the rate at which this happens to children in
care. I am investigating this issue as part of
our ongoing work. The recommendations for
the commissioning of children's home places
could improve the effectiveness of the way
local authorities acquire these vital services
and have the potential to increase the longterm supply of the kind of homes children
want and need.
"Young people who have been in care can
face a range of disadvantages and may
struggle to find places in education, training
or employment so it is vital there is continued
support. Care leavers may currently have a
sense of having to cope alone when they leave
residential children's homes, so the provision
of continuing help and good advice as they
move on in life would be a hugely positive
step."

Marriage continues decline and
cohabitation increases since 2002
Latest figures from the Office of National Statistics reveal
that there were in England and Wales 23.8 million people
who were married in 2015. This was 50.6% of the population
aged 16 and over. In 2002 married people amounted to
54.8% of the population aged 16 and over.
The population aged 16 and over who were single increased
from 29.6% in 2002 to 34.5% in 2015. There were 28.4 million
people living in a couple in 2015. This was 60.5% of the
population aged 16 and over. This coincides with an
increase in people cohabiting who are never married or civil
partnered (from 6.8% in 2002 to 9.5% in 2015), as
cohabitation has become more common as an alternative to
marriage, especially at younger ages. The rise in single
population also reflects more people in middle age groups
remaining unmarried.
For the full statistics, please click here.
13/7/16

Supreme Court confirms that Lord
Chancellor has no power to remove
legal aid rights from specified groups

The report is here.
11/7/16

Care applications received by Cafcass
in June highest ever monthly figure

A unanimous Supreme Court, led by its president, Lord
Neuberger, has issued its full judgment on the 'residence
test' for legal aid proposed by the former Lord Chancellor,
Chris Grayling.

In June 2016, Cafcass received a total of 1,265 care
applications.
This figure represents a 13% increase In R (on the application of The Public Law Project) v Lord
compared to those received in June 2015. It is also the Chancellor [2016] UKSC 39 it held that exclusion of a
highest ever monthly figure.
specific group of people from the right to receive legal aid
on the ground of personal circumstances or characteristics
In the first three months of the current year (2016-2017) which have nothing to do with the seriousness of the case or
Cafcass has received 3,638 care applications, which
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individual need is unlawful because Parliament never The Commission would welcome views on whether it
contemplated rights to legal aid being removed in that way. would be helpful to consider the issues proposed, including
those noted above, and whether there are any other issues
Bindmans LLP, who acted for the Public Law Project, the which the Law Commission should look at. A form to send
appellants, state that the judgment formalises the any comments can be downloaded from this page, and
unprecedented step taken by the Supreme Court on 18 April should
then
be
emailed
to
this year, when it allowed an appeal at the end of the first programme@lawcommission.gsi.gov.uk.
day of a two-day hearing. The Supreme Court had before it
dozens of witness statements about the anticipated impact 14/7/16
of the test, including from Jean Charles de Menezes' family
lawyers, a solicitor assisting a woman with learning
disabilities who had been imprisoned in a kennel by her Resolution welcomes new Justice
husband's family and another acting for migrant children
left destitute as a result of local authority disputes over Secretary
responsibility. None of their clients would have passed the
residence test, nor would British nationals abroad, or those Resolution has welcomed the appointment of the Rt Hon
in the UK who could not have demonstrated they qualified, Liz Truss MP as the new Secretary of State for Justice and
such as homeless people or women fleeing domestic Lord Chancellor. As at 15 July 2016 Caroline Dinenage MP
retains her role as Parliamentary Under Secretary of State
violence.
for Women, Equalities and Family Justice, and Shailesh
For the judgment, please click here. For the official Vara MP remains Minister for the Courts and Legal Aid.
Lord Faulks QC, Minister of State for Civil Justice, has
summary of the judgment, please click here.
announced his departure from government.
13/7/16
In response to the appointment of Liz Truss, Resolution
Chair, Nigel Shepherd, said:

Law Commission opens consultation
on its next programme of law reform
The Law Commission has opened the consultation for its
13th Programme of law reform. The responses received will
inform the majority of the Law Commission's work from
2017 to 2020.
The Commission is asking for the public's help to identify
areas of the substantive law of England and Wales that need
reform, and to prioritise those reforms.
The Commission is also suggesting some potential projects
that could form part of its Programme, and it would like to
have views on these, and whether they should form part of
its work in the next few years.
In particular, the Commission has proposed that the laws
relating to surrogacy and to children's social care may
require review. In respect of surrogacy, the Commission
notes that the main legislation concerning surrogacy is the
Surrogacy Act 1985 and (in respect of the making of
parental orders) the Human Fertilisation and Embryology
Act 2008. The law has struggled to adapt to changes in
attitudes, a growing demand for surrogacy arrangements,
and an increasing number of overseas surrogacy
arrangements. For more information about this proposal,
please click here.
The provision of social care for children and families in
England continues to be governed by Part 3 of the Children
Act 1989, which places responsibilities on local authorities
to provide support to those who need it. The Commission
observes that the time may be right to review the operation
of Part 3. For more information about this proposal, please
click here.
A full list of proposals is here.

"I'd like to congratulate Ms Truss on her
appointment, and look forward to building on the
strong relationship Resolution has with Ministers
and officials within her new department.
"Resolution will continue our work to convince the
new Lord Chancellor and her colleagues at the
Ministry of Justice of the need for reform to family
law, to help improve the lives of separating and
separated families across England and Wales.
"This includes removing the legal need for divorcing
couples to blame each other, which is currently a
major roadblock in helping resolve matters
amicably, and often acts as a barrier to people
keeping their disputes away from the courtroom.
"And, in light of recent ONS statistics showing
cohabiting couples now make up nearly 10% of the
population, we will continue to press for the law to
catch up to this rapidly growing trend. Regardless of
one's views on marriage, some legal protection
needs to be offered to people when these
relationships break down to ensure the lack of
awareness over their rights does not unfairly
penalise them.
"In keeping with the approach our members take to
divorce and separation, we have always tried to offer
constructive advice and feedback to government,
even when faced with difficult decisions that put
access to justice at risk. But we have never shied from
speaking out when we believe the government is
wrong, and I promise we will continue to act as a
critical friend to the new Lord Chancellor when the
circumstances call for it.
"As a former Minister at the Department for
Education, we hope Ms Truss will also have a
positive view of our work to encourage separating
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parents to put the best interests of their children first.
We look forward to working with her on these and
other issues, and wish her well in her new role."
15/7/16

Roberts J quantifies wife’s ‘needs’
claim under Part III MFPA 1984
In Z v Z and Others [2016] EWHC1720 (Fam) Mrs Justice
Roberts had to consider the quantification of a wife's claim
under Part III MFPA 1984 application following a
concluded agreement in Russia and where the assets which
had been generated were nearly exclusively nonmatrimonial.

The previous agreement between the parties (reduced into
an order as part of the Russian proceedings) was not
sufficient for the English court to make no financial
provision for W. The existence of the agreement was an
important factor, and meant that Roberts J could not simply
consider what an English court would have done had the
divorce proceedings occurred here in 2009 [78]. Roberts J
analysed the relevance of Granatino v Radmacher (formerly
Granatino) [2010] UKSC 42 in Stage I of her judgment, and
noted in the Stage II judgment that the Radmacher test
required more than a simple assessment of whether the
division of the visible assets on their values at the time
looked fair at the time [90]. The Russian court had been
unable to consider any remedies in relation to the
Kensington House [72] and had not investigated the
circumstances of W's occupation [73]. There was, therefore,
a concern as to whether W's housing and income needs
would be met at such time as she was no longer granted
occupation of the Kensington House [74]. Her Ladyship
distinguished the situation in De Renee v Galbraith-Marten
[2016] EWCA Civ 537, where there had also been
proceedings concluded by agreement in an overseas
jurisdiction on the basis that there was potential for
continued unfairness in the present case, and that the
parties in De Renee had received full and relevant advice on
all possible remedies throughout the Australian
proceedings [68] – [70].

The wife's Part III application followed a Russian divorce,
and Russian financial remedies proceedings that were
concluded by agreement and included broad finality
clauses. In Z v Z & Others [2016] EWHC 911 (Fam), Roberts
J had determined that it was appropriate for the English
court to make financial orders in this matter, and Her
Ladyship stressed that the two judgments must be read
together as part of a single decision. Crucially, the Russian
proceedings, even if contested, would not have been able to
consider the Kensington House, a property that W lived in
in London but which was held by a trust, a structure not
recognised by Russian law and therefore which could not Ahead of the hearing, H had agreed to pay the rent on the
form part of a Russian award.
Kensington House so as to allow W to remain living there
until their youngest child completed tertiary education.
It was agreed between the parties that this was a 'needs Roberts J therefore considered W's needs outside of this, in
case', but the husband argued that W's needs had to be light of W having 'substantial' connections to the
assessed in light of:
jurisdiction [82], albeit that there had been a tactical element
to her delay, and the assets that W had already received in
1. The delay in W's application (the Russian order
the Russian proceeding [85]. W had accepted, it was found,
having been finalised in 2009).
that she would not have any claim for ongoing spousal
maintenance, and had formally compromised such a claim
2. The non-matrimonial source of H's wealth.
in Russia [91].
3. The agreement that W gave to compromise all her
worldwide claims, including those against trust
property (and the reliance that H and his family had
placed upon that finality).

H's case was that W could step down her housing need
following the youngest child completing tertiary education
(in 2022), and that she would be able to meet her housing
need from her own resources by that time [105]. Roberts J
accepted that, although the position may have been
different under an English divorce, it would not be
appropriate for W to remain in the Kensington House
indefinitely, and indeed that transferring the property to her
risked providing her with an outcome that would exceed
what she could have received from purely English
proceedings [111], [127].

In relation to the delay, Roberts J found that there had been
a tactical element in the timing of W's claim, and that she
had deliberately waited until her flat in Moscow had sold
before she made her application so as to increase her
connections to this jurisdiction. This resulted in a more
conservative assessment of W's future needs [52], [102].
However, no finding was made that W had deliberately
delayed in the expectation that H's financial position would Against a background of H's assets of £33 million [8],
improve and therefore that she made have a greater claim in Roberts J found that W would need a housing fund of £2.5
2015 than in 2009 [53].
million (on present figures) to rehouse in 2022 [126]. Having
reviewed her budget. Roberts J found that her income needs
In relation to the source of H's wealth, Roberts J noted that were £138,847 [123]. This would leave H's standard of living
'the provenance of the wealth against which she is claiming significantly greater than hers, although no party had
is gifted or inherited wealth, none of which is the product of sought parity in this regard, which was appropriate give the
marital endeavour' [54]. H's wealth was derived from his delay and the award W had already received in Russia [118].
father, Dr Z, as it had been throughout the marriage. Having These needs existed as a matter of fact independent of W's
referenced H's submissions on N v F (Financial Orders: compromise of her spousal support claims, although the
Pre-Acquired Wealth) [2011] EWHC 586 (Fam) and Vince v compromise was a relevant factor in considering how far
Wyatt [2016] EWHC 1368 (Fam) [26], Roberts J held that this these needs were met [124]. Roberts J took no account of W
factor should also act as a limiting factor on the assessment being able to exercise an earning capacity to help meet her
of W's needs [54].
own needs, on the basis that she had ongoing obligations to
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the children and that her language difficulties in England
would limit her employment opportunities [126].
Taking account of the £4.685 million of assets already held
in W's name, Roberts J calculated W's shortfall against the
Duxbury fund she would require to meet her future income
and housing needs. In doing so, Roberts J allowed for the
fact that W's housing fund would also generate income that
could be retained for the six years until she has to rehouse
[131]. Treating W's investment flats as liquid capital (as
opposed to income streams) [130], this left W with a
shortfall of £1,148,480 on her Duxbury fund for her future
needs (having accounted for the assets she already retained
and the housing fund she would need from this). Roberts J
found that, given the scale of his wealth, it was fair and
reasonable for H to meet this shortfall [132].
The children's needs were found to be £35,000 pa each, as W
had contended, but Roberts J held that W's requested level
of extras was too high, even in light of the fact that W and H
would be unlikely to be able to agree on individual items of
provision in the future [139]. H was therefore also to pay for
such tuition as is agreed to be considered necessary by the
children's schools, on top of his agreement to meet any
private medical bills not covered by the insurance he
provided [139].
Roberts J concluded the judgment with a strong steer that,
although any costs applications would be considered, they
might be inappropriate in light of the needs-based nature of
her assessment.

A round-up of family-related Private
Members’ Bills in progress
Private Members' Bills are Public Bills introduced by MPs
and Lords who are not government ministers. A minority of
Private Members' Bills become law but, by creating
publicity around an issue, they may affect legislation
indirectly.
The following Bills, relevant to family law issues, have been
introduced in the current parliamentary session.

Arbitration and
(Equality) Bill

Mediation

Services

This Bill was introduced in the House of Lords on 25 May
by Baroness Coussins. It seeks to make further provision
about arbitration and mediation services and the
application of equality legislation to such services. In
particular, it would insert a section 9A into the Family Law
Act 1996 so that a court would be empowered to issue a
declaration setting aside any order based on a mediation
settlement agreement or other negotiated agreement if it
considered on evidence that one party's consent was not
genuine. A Bill in similar (ie also amending the Family Law
Act 1996), but not identical, terms was originally proposed
by Baroness Cox in 2012. For the Bill, as introduced, click
here . It is due to have its Second Reading on a date to be
announced. For progress of the Bill, click here

Child Contact Centres (Accreditation) Bill

This news item reproduces the summary, by Samuel This Bill was introduced in the House of Lords on 6 June by
Littlejohns of 1 Hare Court, of the judgment. For judgment Baroness McIntosh. It seeks to make provision for the
accreditation of child contact centres. For the Bill, as
and summary, please click here.
introduced, click here . It is due to have its Second Reading
on a date to be announced. For progress of the Bill, click here
18/7/16

Cohabitation Rights Bill

Judgment in 'stratospheric' Part III
MFPA claim published
Last week Family Law Week reported that Christina
Estrada had been awarded by Mrs Justice Roberts in the
High Court a sum of about £75 million from her former
husband, Sheikh Walid Juffali. Ms Estrada had sought a
sum of £238 million.
That judgment - Juffali v Juffali [2016] EWHC 1684 (Fam) in which Roberts J considered the relevance of a
'stratospheric', 'unimaginably high' marital standard of
living to a Pt III MFPA 1984 claim by the wife, distilling the
current jurisprudence on Pt III claims, and providing
guidance on 'needs' claims in 'big money'cases, has now
been published on the site, prefaced by a comprehensive
summary by Gwyn Evans of Tanfield Chambers. It is here.
18/7/16

This substantial Bill, running to 30 sections, was introduced
in the House of Lords on 13 June by Lord Marks. It seeks to
provide certain protections for persons who live together as
a couple or have lived together as a couple; and to make
provision about the property of deceased persons who are
survived by a cohabitant. In the last session it failed due to
lack of time. Resolution proposes a new cohabitation law
which encompasses Lord Marks' proposals but goes further:
for details, click here. For the Bill, as introduced, click here
. It is due to have its Second Reading on a date to be
announced. For progress of the Bill, click here

Divorce (Financial Provision) Bill
This Bill was introduced in the House of Lords on 26 May
by Baroness Deech. It seeks to amend the Matrimonial
Causes Act 1973 (in particular replacing section 25(2)); and
make provision in connection with financial settlements
following divorce. In the last session it failed due to lack of
time. For Baroness Deech's explanation of the need for the
Bill, click here For the Bill, as introduced, click here . It is
due to have its Second Reading on a date to be announced.
For progress of the Bill, click here

Families with Children and Young People
in Debt (Respite) Bill
This Bill was introduced in the House of Commons on 29
June by Kelly Tolhurst. It seeks to place a duty on lenders
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and creditors to provide periods of financial respite for
families with children and young people in debt in certain
circumstances; to place a duty on public authorities to
provide access to related advice, guidance and support in
those circumstances. The Bill is being prepared for
publication. For Ms Tolhurst's comments on the Bill, click
here . It is due to have its Second Reading on 28 October
2016. For progress of the Bill, click here

Marriage and Civil Partnership (Minimum
Age) Bill
This Bill was introduced in the House of Lords on 25 May
by Baroness Tonge. It seeks to raise the minimum age of
consent to marriage or civil partnership to eighteen; create
an offence of causing a person under the age of eighteen to
enter into a marriage or civil partnership. For the Bill, as
introduced, click here . It is due to have its Second Reading
on a date to be announced. For progress of the Bill, click here

Preventing and Combating Violence
Against Women and Domestic Violence
(Ratification of Convention) Bill

decision on the best interests of the individual children. The
local authority is required to demonstrate that the impact on
the individual child's welfare is proportionate. The Court of
Appeal's approach applies the dicta of the Supreme Court's
decision of Nzolameso v City of Westminster [2015] UKSC
22 in cases under the Children Act 1989.
At first instance, the Administrative Court had found that
the local authority undertook four full assessments of need
and two financial support assessments. They provided
accommodation throughout. They also provided financial
support in cash and in kind by the payment of utility bills
and rent, regular financial support payments, school and
activity transport costs and occasional payments for items
such as winter and school clothing. The local authority have
always admitted that they had regard to the levels of child
benefit and IAA 1999 support that were payable but denied
that they fettered their discretion or had an unlawful policy
or practice of using those rates as a starting point for the
decisions that they made.
The Court of Appeal concluded that the local authority had
not acted unlawfully and dismissed the appeal.

This Bill was introduced in the House of Commons on 29
The judgment can be found here.
June by Dr Eilidh Whiteford. It seeks to require the United
Kingdom to ratify the Council of Europe Convention on
20/7/16
preventing and combating violence against women and
domestic violence (the Istanbul Convention). The Bill is
being prepared for publication. For the Convention itself,
click here . It is due to have its Second Reading on 16
December 2016. For progress of the Bill, click here
5,700 newly recorded

FGM cases

during 2015-16
Registration of Marriage Bill
This Bill was introduced in the House of Commons on 29
June by Edward Argar. It seeks to make provision about the There were 5,700 newly recorded cases of Female Genital
registration of marriages. The Bill is being prepared for Mutilation (FGM) reported in England during 2015-16,
publication. It is due to have its Second Reading on 16 according to the first ever publication of annual statistics.
December 2016. For progress of the Bill, click here
The FGM statistics, published today by the Health and
Social Care Information Centre (HSCIC), also showed that
19/7/16
there were 8,660 total attendances in the same period where
FGM was identified or a medical procedure for FGM was
undertaken.
Court of Appeal disapproves of
‘destitution’ as threshold for support
for migrant children and families

Women and girls born in Somalia account for more than one
third (37 per cent or 810 cases) of newly recorded cases of
FGM with a known country of birth. Of the total number of
newly recorded cases, 43 involved women and girls who
self-reported to have been born in the United Kingdom.

The Court of Appeal has disapproved of 'destitution' as the
threshold for support for migrant children and families In 18 cases, the FGM was undertaken in the UK, including
under the Children Act 1989.
11 women and girls who were also born in the UK. Where
the nature of the UK procedures was known, around 10
In R (on the application of C,T,M and U) v London Borough were genital piercings (FGM Type 4 – piercing).
of Southwark [2016] EWCA Civ 707 a mother and children,
Nigerian nationals who have been refused permission to The 5 to 9 year old age group was the most common age
remain in the UK on humanitarian grounds, appealed range at which FGM was undertaken. This equates to 43 per
against an order dismissing their claims for judicial review cent (582) of the total number of cases from any country,
and damages. The claims challenged the lawfulness of the where the age at the time of undertaking was known.
accommodation and the level of financial support provided
to the family by London Borough of Southwark.
FGM has been illegal in the United Kingdom since 1985 and
the law was strengthened in 2003 to prevent girls travelling
Although the appeal was unsuccessful, the Court affirmed from the UK and undergoing FGM abroad. It became
the principle that the assessment of children's needs, mandatory for all acute trusts to collect and submit to the
irrespective of nationality, must have due regard to the need FGM Enhanced Dataset from 1 July 2015 and for all mental
to safeguard and promote the individual children's welfare health trusts and GP practices, from 1 October 2015.
and have proper appreciation of the potential impact of any
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The report also shows:
Ÿ 112 NHS trusts and 38 GP practices submitted one or
more FGM attendance record in 2015-16. Submissions
are only required when there are data to report.

"However, FGM will only be stopped permanently if
all agencies, including GP practices, and
communities work together to keep women and girls
safe."

Ÿ More than half of all cases relate to women and girls You can read the full report (including regional data) here.
from the London NHS Commissioning Region – 52 per
cent (2,940) of newly recorded cases and 58 per cent 21/7/16
(5,020) of total attendances.
Ÿ Self-report was the most frequent method of FGM
identification, accounting for 73 per cent (2,770) of cases
where the FGM identification method was known.

Government consults on mandatory
reporting of child abuse

Ÿ 106 girls were reported as being aged under 18 at the The Home Office and Department for Education have
time of their first attendance, comprising 2 per cent of all launched a consultation seeking views about whether it is
necessary to introduce one of two possible new legal
newly recorded cases.
requirements focused on reporting and acting on child
Ÿ 87 per cent (3,290) of women with a known pregnancy abuse and neglect in addition to the Government's
programme of whole system reforms.
status were pregnant at the time of attendance.
Ÿ 90 per cent (1,980) of women and girls with a known
country of birth were born in an African country. This
breaks down as follows - Eastern Africa 879 (54 per
cent), Western Africa 414 (25 per cent) and Northern
Africa 175 (11 per cent). 141 (6 per cent) were born in
Asia.

The consultation covers all forms of suspected and known
child abuse and neglect. The new statutory duties under
consideration would not apply to the general public. They
would not apply retrospectively to cases that occurred prior
to their introduction. This consultation also seeks views on
whether the scope of these possible changes should extend
to vulnerable adults.

Ÿ 145 deinfibulation procedures were reported. This
procedure is often performed to facilitate delivery This consultation is open to the public. The government is
particularly interested to hear from children and young
during childbirth.
people; social care, education, criminal justice, and
healthcare practitioners; the police; and from victims and
Responsible statistician, Peter Knighton, said:
survivors of child abuse.
"This is the first time that annual data have been
The consultation starts on 21 July 2016 and will run for 12
collected and published to give an insight into the
weeks, concluding on 13 October 2016.
practice and prevalence of FGM in England. The
resulting data will support the Department of
For the consultation document, click here.
Health's FGM Prevention Programme and improve
the NHS response to FGM by raising awareness,
21/7/16
enabling the provision of services and management
of FGM, and safeguarding girls at risk."
Lisa Brett, FGM spokesperson for the Local Government
Association, which runs the National FGM Centre in
partnership with Barnardo's, said:
"FGM is child abuse and cannot be justified by
reasons of culture, tradition or religion, which is why
local authorities are determined to work with their
communities to end the practice, which is leaving
young girls physically and mentally scarred for life.
"While these figures show new cases of FGM
recorded, the FGM Centre's pioneering pilot project
is also providing a more detailed picture of how
many women and girls are at risk, adding to the
information on total numbers available from the
NHS, so support can be better targeted going
forward.
"Teachers and front line social workers in councils
across the country are increasingly aware of the
criminal practice of FGM, particularly as the summer
holidays approach when girls may be at risk of going
abroad to an FGM prevalent country.

IFLA launches children arbitration
scheme
The Institute of Family Law Arbitrators (IFLA) has
launched the Family Law Arbitration Children Scheme ('the
Children Scheme'), set to bolster the use of arbitration
relating to family disputes.
Since its launch in 2012, family law arbitration has been
available to deal with financial matters. The new scheme
now offers the opportunity to resolve disputes concerning
the exercise of parental responsibility and other private law
issues about the welfare of children by arbitration.
This form of arbitration will cover issues relating to where
children should live, how much time they should spend
with each parent and relocation in England & Wales. The
scheme has been developed by a multi-disciplinary team of
leading Family Lawyers.
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Commenting on the scheme's launch, which took place at
Inner Temple, the Chair of IFLA, Rt Hon Lord Falconer of
Thoroton, said:

Supreme Court to hand down judgment
in Scottish ‘named person’ case

"The new children arbitration scheme will enable
couples to resolve disputes concerning parental
responsibility of children more quickly, cheaply and
in a more flexible, less formal setting than a court
room. It will also guarantee confidentiality where
that is required or necessary. These are all important
ingredients to minimising conflict and supporting
the best interests of children.

The Supreme Court will hand down judgment in the
judicial review of Scotland's 'named person scheme' on
Thursday, 28th July.

"At a time when our courts are under significant
pressures, the availability of arbitration for children
matters builds on the long and proud tradition
arbitration has in other areas, and gives parents and
practitioners another tool with which to resolve
family disputes."
Tom Cadman, Director of Governance and Legal Services at
CIArb added:
"The new scheme will have a vast impact on the
arbitration landscape as we know it and CIArb's
training will ensure that arbitrators are trained to the
highest professional standards before engaging in
arbitrations under the scheme."

In The Christian Institute and others v The Lord Advocate
the Court will decide:
1. Whether the provisions of the Children and
Young People (Scotland) Act 2014 ("the 2014 Act")
requiring the appointment of a named person to
every child and young person in Scotland (other
than those serving in the UK Armed Forces) are
compatible with (a) fundamental common law
rights; and (b) the ECHR.
2. Whether the provisions of the 2014 Act concerning
information sharing and disclosure of information
associated with the exercise of the named person
functions are compatible with EU law.
3. Whether the provisions of the 2014 Act concerning
information sharing and disclosure of information
associated with the exercise of the named person
functions relate to matters reserved to the
Westminster Parliament under the Scotland Act 1998.

Nigel Shepherd, Chair of Resolution (and family arbitrator),
said:
The 2014 Act established a framework for a scheme creating
a new public service in Scotland referred to as the "named
"Resolution is committed to helping separating
person service". The scheme is to be made available by
families find the best approach to resolving issues.
certain service providers to every child and young person in
Since its launch, arbitration has provided couples
Scotland (other than those serving in the UK Armed Forces).
with a speedy, flexible and cost-effective way to sort
out their finances where they cannot reach
Under the scheme, an identified individual – "a named
agreement. I'm delighted that this new scheme has
person" – is to be made available to every child and young
been established to extend these benefits to those
person within the scope of the legislation. That named
families needing a decision on the arrangements for
person is required to exercise statutory functions, including
their children."
providing advice, information or support. These functions
must be exercised where the named person considers it to
James Roberts, Treasurer of the FLBA, board member of be appropriate in order to promote, support or safeguard
IFLA and arbitrator said:
the wellbeing of the child or young person.
"The extension of the financial arbitration scheme,
which is already successful, to deal with issues
surrounding children will give parties the ability to
use arbitration to resolve all of their family issues in
circumstances where they cannot reach an
agreement.
"The IFLA scheme of arbitration provides a valuable
and tailor made solution in times of increasing
pressure upon the court system. Choice of arbitrator,
continuity of tribunal, confidentiality and speed of
decision making are the hallmarks of the financial
scheme, and it's great that all are now available now
in children disputes too."

The appellants are four registered charities and three
individuals. In July 2014, they lodged a petition for judicial
review challenging the lawfulness of certain provisions of
the named person scheme under the 2014 Act on the
grounds that they purported to authorise unjustified and
unjustifiable state interference with family rights. In January
2015, the Lord Ordinary dismissed the appellants' petition.
The appellants' reclaimed, but their reclaiming motion was
dismissed by the Inner House in September 2015. They now
appeal to the Supreme Court.

According to The Christian Institute, a recent poll has
shown almost two-thirds of Scots are opposed to the
scheme. It says that according to the poll, 64 per cent of Scots
believe the scheme, which appoints a state guardian to
More information about the scheme is available at every child from before birth up to age 18, is an
www.ifla.org.uk.
"unacceptable intrusion into family life".
22/7/16

For more information about the case, click here.
22/7/16
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of the District Judge's discretion following the finding of
exceptionality. Henderson J concluded that the underlying
purpose of the bankruptcy legislation was to enable a
bankrupt's interest in a property to be realised and made
available for distribution among his creditors. This purpose
In Grant & Another v Baker [2016] EWHC 1782 (Ch) the had not been met through the District Judge's order.
High Court has determined that the sale of a property,
sought by the trustee in bankruptcy, should not be Henderson J highlighted that the District Judge had
postponed until the respondents' disabled adult child no considered that it would be unreasonable to require the
disabled adult child to live in private rented
longer resided at the property.
accommodation but Henderson J was unconvinced by this
The trustees in bankruptcy had applied for the sale of the decision for four reasons:

Sale under Insolvency Act 1986 s 335A
should not be postponed because of
respondents’ disabled child

first respondent's home which he jointly owned with the
second respondent. The first and second respondent had a
disabled adult child (aged 30) who had the mental age of an
8/9 year old and was incapable of living on her own.
At first instance it was ordered that the trustees were
entitled to one half of the beneficial interest in the property
and that the second respondent was entitled to the second
half. The District Judge ordered the sale of the property but
ordered that the sale was to be postponed until the disabled
child no longer resided at the property without putting a
longstop date on the sale of the property.
The trustees appealed the postponement. The grounds of
appeal were that the judge had erred in making certain
findings of fact and, in any event, erred in the exercise of her
discretion, both in making the order she did and failing to
include a long stop date by which the sale had to take place.

i. the judge was unduly influenced by the perceived
lack of security for the disabled adult child if they
were to move into rented accommodation. Rental
accommodation is secure on a long-term basis.
ii. the first and second respondents were able to meet
the rental payments from the first and second
respondent's incomes and the second respondent's
remaining equity in the property.
iii. The disabled adult child had previously
undertaken a move and the medical evidence was
not enough to justify a postponement of the sale.
iv. The judge was wrong not to consider any
alternative to indefinite postponement of the sale.

Henderson J therefore allowed the appeal and imposed a
The appeal was heard by Henderson J who allowed the further postponement of the sale of 12 months.
appeal.
For the judgment and summary by Joshua Viney of 1 Hare
Section 335A(2) of the Insolvency Act 1986 provides that Court, from which this item is derived, please click here.
where an application is made in respect of a bankrupt's
house which is or has been the home of the bankrupt or the 25/7/16
bankrupt's spouse the court must consider:
(i) the conduct of the spouse …, so far as
contributing to the bankruptcy,
(ii) the needs and financial resources of the
spouse …, and
(iii) the needs of any children; and
(c) all the circumstances of the case other than the
needs of the bankrupt.
Section 335A(3) provides:
'… after the end of the period of one year beginning
with the first vesting under Chapter IV of this Part of
the bankrupt's estate in a trustee, the court shall
assume, unless the circumstances of the case are
exceptional, that the interests of the bankrupt's
creditors outweigh all other considerations.'

Scottish ‘named persons’ scheme is
unlawful, decides the Supreme Court
The Supreme Court has unanimously determined that the
Scottish 'named person' legislation is incompatible with the
European Convention on Human Rights and cannot be
brought into force in its present form.
In The Christian Institute and others v The Lord Advocate
(Scotland) [2016] UKSC 51 the Supreme Court
unanimously allowed the appeal. The Court has invited
written submissions as to the terms of its order under s.102
of the Scotland Act in order to give the Scottish Parliament
and Scottish Ministers an opportunity to address the
matters raised in the judgment. In the meantime, since the
defective provisions of Part 4 of the 2014 Act are not within
the legislative competence of the Scottish Parliament, they
cannot be brought into force.

The Children and Young People (Scotland) Act 2014 ("the
2014 Act"), as currently drafted, makes provision for a
named person service ("the NPS") in relation to children and
young people ("C&YP") in Scotland. The NPS establishes
the new professional role of the "named person", and
envisages that all C&YP in Scotland will be assigned a
named person. The NPS aims to achieve two policy aims:
Henderson J accepted that the circumstances in the case
first, a shift away from intervention by public authorities
were exceptional before moving on to consider the exercise
The respondent to an application one year after the first
vesting of a bankrupt's estate is therefore required to show
exceptionality. Thereafter the judge has a discretion as to
how to proceed in light of the considerations in subsection
(2) and the exceptionality of the case.
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service partners to ensure that those performing the
after a risk to welfare has been identified, to an emphasis on
role have the support and guidance they need ahead
early intervention to promote wellbeing. Secondly, moving
of implementation."
from a legal structure under which the duties of statutory
bodies to cooperate were linked to the performance of their
individual functions, to one which ensures that they work The Christian Institute said:
collaboratively and share information in order to support
wellbeing. The 2014 Act is supplemented by revised
"This is a devastating blow for the Scottish
statutory guidance ("the Guidance"), which is still in draft.
Government which sought to brush off all criticism
Part 4 of the Act provides that named persons will exercise
of its Named Person scheme as 'scaremongering'.
certain functions in relation to C&YP. These include: (a)
advising, informing or supporting them or their parents; (b)
"This strong endorsement of family autonomy will
helping them or their parents access a service or support;
be welcomed by families all across the UK, including
and (c) discussing or raising a matter about them with a
Christian families, who sometimes sense a creeping
service provider (e.g. health boards and local authorities) or
intolerance from government officials."
relevant authority (e.g. the NHS and Scottish Police
Authority).
The judgment is here. The official summary is here.
The appellants – four registered charities with an interest in
family matters, and three individual parents – challenged
Part 4 of the 2014 Act by way of judicial review on the basis
that it is outside the legislative competence of the Scottish
Parliament under the Scotland Act 1998 ("the Scotland Act")
because: (a) it relates to matters which are reserved under
the Scotland Act to the UK Parliament ("the Reserved
Matters Challenge"); (b) it is incompatible with rights under
the European Convention on Human Rights ("the ECHR
Challenge"); and/or (c) it is incompatible with EU law ("the
EU Law Challenge"). The appellants' challenges were
dismissed in both the Outer House and the Inner House of
the Court of Session. They now appeal to the Supreme Court.

28/7/16

However, the ECHR Challenge and the EU Law Challenge
(insofar as it mirrored the ECHR Challenge) were
successful. In the context of the 2014 Act, the interests
protected by Article 8 include both family life and privacy,
and the operation of the information sharing provisions of
Part 4 would result in interferences with those interests. In
order for that interference to be "in accordance with the law"
(for the purposes of Article 8(2)), the measures must not
only have some basis in domestic law but also be accessible
to the person(s) concerned and foreseeable as to their effects.
The Court concluded that, as currently drafted, the
information sharing sections of Part 4 and the Guidance do
not satisfy the requirement of being "in accordance with the
law".

The survey, by Roy Stewart and Elaine Dibben, was
conducted in December 2015, prior to the publication of the
Bill. There were 218 replies, including adopters, social
workers, panel chairs and medical advisors.

Strong support across sector for
adoption panels in matching

CoramBAAF has published a new report The Role of
Adoption Panels in Matching based on a survey of over 200
respondents. The results show significant support for the
retention of adoption panels in matching. With panels
currently under threat from the government's efforts to
implement Clause 29 (ie powers to test different ways of
working) of the Children and Social Work Bill, this
The Supreme Court decided against the appellants in research offers a compelling case for rethinking their
abolition.
respect of the Reserved Matters Challenge.

CoramBAAF say that the strength of the responses
demonstrates the added value provided by adoption
matching panels in ensuring that there is evidence-based,
carefully considered, child and adopter-centred matching.
There is no more important decision that can be made in the
life of a vulnerable child.

170 (79%) of respondents agreed that panels provided
independent scrutiny of a significant life-changing decision
while maintaining a child-focussed approach. Similarly,
John Swinney, Scotland's Deputy First Minister, responded 72% agreed that value was provided by input from a group
of experienced professionals and those with personal
to the judgment:
experience of adoption. Of the 11 statements relating to the
value added by adoption panels, only two received positive
"The court's ruling requires us to provide greater
responses from less than 50% of respondents. Although
clarity about the basis on which health visitors,
there were differences in response between adopters and
teachers and other professionals supporting families
professionals, there was a clear agreement on four key areas
will share and receive information in their named
of value.
person role. We will start work on this immediately
so we can make the necessary legislative
While some respondents to the survey raised important
amendments. The service will be implemented
questions about the role of panels – particularly in relation
nationally at the earliest possible date.
to delay, lack of sensitivity and unnecessary administration
– the overall picture resulting from the survey points clearly
"Ministers remain absolutely committed to the
towards the importance of adoption panels for matching
named person policy, developed over several years
and a fear of adverse consequences should they be removed.
in consultation with a wide range of individuals and
The detailed and thoughtful comments from respondents
organisations working across Scotland to support
convey the strength of feeling on this issue within the sector,
children and families. We will work closely with
local authorities, health boards and other key public
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and the importance of considering this data when making
policy decisions.
John Simmonds, Director of Policy,
Development at CoramBAAF said:

Research

and

"While nobody would stand in the way of progress
when it comes to vulnerable children, the clause is
drafted in such a way that it may result in significant
disruption to a carefully designed adoption system.
The consequences of matching decisions are life long
and fundamental to a child's future. This survey
conveys a strong message that having robust
scrutiny of that plan and the decisions that follow
must not be undone in the superficial name of
innovation."

900 complaints about child protection
made to Local Government
Ombudsman in last year
The Local Government Ombudsman (LGO) has published
its annual complaint statistics for local authorities for the 12
months to 31st March 2016. Overall there were 19,702
complaints and enquiries, and 4,464 detailed investigations
of which 51% of complaints were upheld.
The review breaks down complaints according to
individual service areas. For Education and Children's
Services collectively complaints and enquiries were up by
13% to 3,438. 53% of those cases investigated were upheld.
In respect of children's services, in particular, the review
comments on child protection, children's statutory
complaints procedure and child sexual exploitation.

For the report, click here.
28/7/16

Court of Protection extends pilot
testing increased access for public
and media

There were 903 registered complaints and enquiries
concerning child protection. Where investigations were
completed, 68% of cases resulted in complaints being
upheld. This is considerably higher than the average for all
complaints (51%).

Many complaints received were about or involved councils'
A pilot scheme which has allowed the public and media to application of the statutory children's social care complaints
gain greater access to Court of Protection hearings is to process. This is designed to ensure the rights and needs of
continue for a further 12 months.
the child are at the heart of the process and that young
people's voices are heard. Once a complaint has been
The specialist Court makes decisions about the personal accepted via this procedure, complainants have a right to
welfare (eg medical treatment) and the property and affairs progress through each stage: local resolution; investigation;
of persons who lack capacity to make them themselves, and independent review. LGO said that it regularly saw
applying a best interests test.
instances where councils fail to follow the process, or its
guiding principles.
With rare exceptions, such as serious medical cases,
hearings pre-pilot have usually been in private with only The LGO has received only a small number of complaints
those directly involved in the case attending.
concerning child sexual exploitation. But, it has seen some
instances where a council has taken a lack of consent from a
The pilot, which commenced in January 2016, has reversed young person to justify not investigating a complaint or for
this approach so that the Court will normally direct that its failing to take safeguarding action. This is of concern
hearings will be in public and make an anonymity order to because young persons may not perceive themselves to be
protect the people involved.
victims or vulnerable to potential exploitation and do not
therefore recognise they may be in need of protection.
The extended scheme will continue to provide evidence to
assess whether the Court should in future hold its hearings For the full review, click here.
in private or in public and whether access should be given
to the media but not the public.
29/7/16
Her Majesty's Courts and Tribunals Service have amended
the way in which court lists are displayed, so that they
provide a short descriptor of what the case is about,
allowing the media and members of the public to make an
informed decision on whether to attend the hearing.

Isle of Man allows heterosexual
couples to enter into civil partnerships

The Isle of Man has become the first place in the British Isles
The Court of Protection's main base is in London but it also to allow opposite sex couples to enter into civil partnerships
sits throughout England and Wales. The pilot is expected to as an alternative to marriage.
run in all regions until August 2017 to allow for the changes
The Marriage and Civil Partnership Amendment Act 2016
to be fully tested.
came into effect on 22nd July. Its principal effect is to enable
To access the extended pilot practice direction and latest same sex couples to marry and confer on them
corresponding rights to those of opposite sex married
pilot order, click here.
couples. They may marry either in a civil ceremony, in a
register office or approved premises, or in religious
28/7/16
premises (except those of the Church of England) subject to
the agreement of the religious organisation in question.
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young people claiming to be children the benefit of that
It will be possible for same sex couples to convert their civil doubt.
partnerships into marriages.
The report sets out (in appendix 5) a breakdown of the
29/7/16
distribution, by local authority, of unaccompanied migrant
children in England. The table was provided by Jo Wilding
of Garden Court Chambers.

Unaccompanied migrant children let
down by UK, concludes HoL report

The committee regrets that those local authorities that are
receiving the highest numbers of unaccompanied migrant
children have had so little voluntary support from others.
Unaccompanied migrant children are being systematically The committee welcomes the Government's recent adoption
let down by the EU and its Member States, including the of a National Transfer Scheme for unaccompanied asylumUK, says the EU Home Affairs Sub-Committee in its latest seeking children and the emphasis that this scheme places
report.
on the best interests of the child.
In 2015 88,245 unaccompanied children applied for asylum
in the EU and a conservative estimate from EUROPOL
suggests that at least 10,000 unaccompanied migrant
children are currently missing in the EU.

The committee also emphasises that it is a fundamental
principle of international law that children's best interests
must be taken into account, as a primary consideration, in
any decision that concerns them. As we have noted, that
principle is embodied in both European and domestic law,
Commenting on the report, Baroness Prashar, Chairman of but is largely ignored in practice.
the Sub-Committee, said:
The report recommends that the UK Government should
"The current refugee crisis is the greatest
develop, apply and routinely monitor national guidance on
humanitarian challenge the EU has faced in its
how to conduct best interests assessments with regard to
lifetime. At the sharp end of this crisis are
unaccompanied minors. It calls on the Government to
unaccompanied migrant children, who are being
review the extent to which it has fulfilled its promise to
failed across the board.
consider the case for establishing a Best Interests
Determination process.
"We urge the EU institutions and the UK
Government to address these complex problems
The committee also recommends that the UK Government
urgently. At the end of the day, unaccompanied
reconsider its restrictive position on family reunification.
child migrants are children, first and foremost, and
Legal aid should be available to unaccompanied migrant
we need to work together to care for them in a decent
children for the purposes of proceedings for family
and humane way."
reunification.
Included in the Committee's conclusions are:

For the report, click here.

Ÿ Unaccompanied migrant children are often not believed 29/7/16
and treated with a level of suspicion, with age disputes
often adversely affecting their treatment and their wellbeing

Lord Justice Briggs publishes final
proposals for reform of Civil Justice

Ÿ Children display a lack of trust in the authorities, and in
some cases resort to drastic measures to avoid
Lord Justice Briggs has published his final report into the
cooperating with them
structure of the civil courts: The Civil Courts Structure
Ÿ A stronger focus on developing durable solutions Review.
should be followed, retaining the principle of
Within the report Lord Justice Briggs considers jurisdiction
prioritising the child's best interests at its core
of the civil and family court in respect of TOLATA and
Ÿ A system of independent guardians, appointed as soon Inheritance Act claims. He concludes that "the preservation
as possible to act in the child's best interests, should be of shared jurisdiction, in a way which ensures that the
whole of any particular dispute can be fully dealt with in
established across the EU and the UK.
one set of proceedings in one court or the other, is preferable
On the question of age assessment, the committee found to attempts to carve out exclusive jurisdiction in relation to
that in the absence of a generally accepted, reliable and a subject which, by its nature, straddles the two."
non-invasive means of assessing age medically, the
frequency of non-medical age assessments, particularly in The review makes a number of recommendations on
the UK, indicates a widespread reluctance to believe different aspects of the civil justice system, such as
unaccompanied migrant children's narratives. The enforcement of court rulings, the structure of the courts and
committee noted that age disputes have significant deployment of judges. These are summarised below:
consequences for children's lives, and there is clear evidence
Ÿ The Online Court – a new court, designed to be used by
that children have been placed in unsuitable conditions on
people with minimum assistance from lawyers, with its
the basis of a mistaken age assessment. Where doubt exists,
own set of user-friendly rules. It is anticipated that it will
authorities should observe their legal obligation to give
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eventually become the compulsory forum for resolving
cases within its jurisdiction, and on inception should be
dealing with straightforward money claims valued at up
to £25,000. Recommendations are made on helping
people who need assistance with online systems.
Complex and important cases to be transferred upwards
to higher courts. Open justice and transparency issues to
be addressed.
Ÿ Case Officers – senior body of court lawyers and other
officials who can assist with certain functions currently
carried out by judges, such as paperwork and
uncontentious matters. To be trained and supervised by
judges, and decisions subject to reconsideration by
judges on request by a party. To operate independently
of government when exercising their functions.

Ÿ Number of Courts and Future of the Divisions – there
should be no general unification of the civil courts. The
time has come for a decision about the future of the High
Court's Divisions, but that is beyond the scope of the
current review.
Ÿ District Registries and Regional High Court Trial
Centres – the concept of the District Registry as a place
for the issue of High Court proceedings will eventually
be replaced by a single Portal for the issue of all civil
proceedings, and should then be abolished.
Ÿ Routes of Appeal – there should in due course be a
review of the question whether the recent reforms to the
procedure of the Court of Appeal should be extended to
cover appeals to the High Court and to Circuit Judges in
the County Court, based upon better time and motion
evidence than is currently available, and in the light of
experience of the reforms in the Court of Appeal.

Ÿ Enforcement of Judgments and Orders – there should
be a single court as the default court for the enforcement
of the judgments and orders of all the civil courts
(including the new Online Court). This should be the
Ÿ Boundaries between Jurisdictions – the Family Court
County Court, but there would need to be a permeable
should be given a shared jurisdiction (with the Chancery
membrane allowing appropriate enforcement issues to
Division and the County Court) for dealing with
be transferred to the High Court, and special provision
Inheritance Act and disputes about co-ownership of
for the enforcement of arbitration awards, in accordance
homes.
with current practice and procedure. All enforcement
procedures to be digitised, centralised and rationalised. In signing off his final report, Lord Justice Briggs comments:
Ÿ Mediation/ADR – re-establish a court-based out of
hours private mediation service in County Court
hearing centres prepared to participate, along the lines
of the service which existed prior to the establishment
and then termination of the National Mediation Helpline.
Ÿ Deployment of Judges – the principle should be that no
case is too big to be resolved in the regions. The current
acute shortage of Circuit judges specialising in civil
work in the County Court needs an urgent remedy.

"It is for others to decide which of the above
recommendations should be implemented, and by
what means. In my view, if they are all substantially
implemented, then the essentially high quality of the
civil justice service provided by the courts of
England and Wales will be greatly extended to a
silent community to whom it is currently largely
inaccessible, and both restored and protected against
the weaknesses and threats which currently affect it."
For the report, click here.
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ARTICLES
Finance & Divorce Update July 2016

Edward Heaton, Principal Associate and Jane Booth, Associate, both of Mills & Reeve LLP analyse the news and case
law relating to financial remedies and divorce during May 2016
This month's update is divided into two parts: the first part is a News Update and the second comprises a Case law update.

A. News in brief
Sharia Law inquiry launch
The Home Affairs Committee is launching an enquiry into Sharia law and how councils operate, the work of councils
resolving family and divorce disputes and the relationship of councils with the British legal system. The Committee is
inviting written evidence, submissions to be submitted online by midday on 20 July 2016. Click here and here for the
relevant links:

Unregulated divorce providers servicing 10-13% of the market
Legal Services Board research has found that 10 to 13% of the divorce market is serviced by unregulated providers, being
essentially online divorce providers and fee charging McKenzie Friends. A market share of 10 to 13% is perhaps smaller
than had been thought and, commenting on the research, Law Society Chief Executive Catherine Dixon referred to the
expertise of solicitors that comes from "rigorous training" and to the code of conduct binding solicitors. She also referred
to the fact that the term "lawyer" is not a "protected title" and to consumers not knowing the difference between a regulated
and an unregulated offering.

Resolution on the impact of LASPO
The latest Legal Aid statistics show that the number of mediation assessments is down 14% compared with the same
period in 2015 and that those mediations resulting in agreements are about 60% of what they were prior to LASPO, with
62% of all mediation outcomes involving successful agreements.
The Legal Aid statistics can be found here
Resolution Chair, Nigel Shepherd, has called for steps to be taken to remedy the situation urgently, "including looking at
funding for other forms of dispute resolution, and to immediately carry out the full review into the impact of LASPO that
was promised when the reforms were introduced… over 3 years ago". Mr Shepherd's comments can be seen in full here

Latest Family Court statistics released
The statistics can be found here
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Commenting on the statistics, Resolution Chair, Nigel Shepherd, referred to the fact that divorce centres are "under
significant strain, where the number of divorce petitions has far exceeded the levels that were anticipated or planned for".
Mr Shepherd also flagged up specific concerns over reports that petitions are "being needlessly rejected", citing one
reported example of a petition based on unreasonable behaviour being returned due to the fact that the behaviour alleged
was not considered sufficiently unreasonable. Mr Shepherd's comments can be found here

Progress report on the Bury St Edmunds Divorce Centre
One year in, the centre is, according to family law solicitor and arbitrator Tony Roe (who made a series of FoI requests of
the MoJ), heading for between 40,000 and 45,000 petitions issued in 12 months. The centre receives 1,200 items of post
daily, along with 150 emails and 700 telephone calls.
Somewhere between 13,000 and 18,000 petitions are, however, still being returned annually. The top 10 reasons for this
can be seen here

Divorce settlements and the new stamp duty charge
The Telegraph has reported that thousands of divorce settlements "could be left open to appeal because the Government's
new stamp duty surcharge is leaving estranged partners unable to buy their own home following a split".
The issue relates to an extra 3% of stamp duty payable by anyone buying an "additional property". According to the
article, experts are reporting that family lawyers remain "largely in the dark about the new law – meaning that the tax is
not being factored into settlements".
The article is available here

EU referendum result
Resolution Chair, Nigel Shepherd, has issued a statement following the UK's vote to leave the EU. In the statement, Mr
Shepherd makes it clear that it is "too early to know the full implications for family law" and indicates that there is clearly
going to be a period of "great uncertainty". Mr Shepherd refers not only to those areas of family law, such as Brussels IIA,
which are likely to be affected directly by a UK exit, but also to wider issues relating to family law, such as the impact that
any changes in the financial markets will have on financial matters.
Mr Shepherd's statement can be found here

EU regulations on issues of jurisdiction
18 EU member states (not including the UK) have signed up to two regulations dealing with issues of jurisdiction and
applicable law in matrimonial property matters. They will bring greater certainty and put an end to parallel, conflicting
proceedings where more than one member state is involved. Whilst only 18 member states have signed up to date, other
states will be free to do so going forward.
The relevant regulations can be accessed here

Court fee rises condemned by Select Committee
The Guardian has reported that a report by a Conservative-dominated select committee has referred to the increased cost
of divorce, from £410 to £550 (approximately double the cost to the courts of providing the service), as unjustified. The
committee's report indicates that, where "there is a conflict between the objectives of achieving cost recovery and
preserving access to justice, the latter objective must prevail". The report goes on to recommend that the increase in the
divorce petition fee to £550 be rescinded.
A copy of the article can be found here
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Family Justice Council publishes "Guidance on Financial Needs on
Divorce"
The Family Justice Council has published its "guidance on financial needs on divorce", which can be accessed here
The guidance follows the Law Commission consultation on "Matrimonial Property, Needs and Agreements", which was
published in February 2014.
Focusing on needs (and not on sharing and compensation), the guidance sets out how needs should be approached and
goes on to deal with the issue of duration. One of the accompanying annexes contains useful annotated worked examples
and table of relevant cases with short summaries. Another contains a useful commentary on the approach to be taken to
pensions, and a third provides practical examples of different types of need, detailing relevant authorities.
It is important to note, however, that the guidance does not change the law itself. Its purpose is to disseminate information
about the ways in which the Court's discretion in relation to the assessment of needs is currently exercised and to
encourage consistency.

B. Case Law Update
De Renee v Galbraith-Marten [2016] EWCA Civ 537
This was an application by a wife for permission to appeal against an order dismissing her application for permission to
apply for financial relief pursuant to Part III of the Matrimonial and Family Proceedings Act 1984.
The parties had married in Australia in 2006 and had an 8 year old daughter. The wife was of Australian nationality with
a permanent right of residence in this country. The husband was a British citizen and the parties had spent their married
life in England, separating in 2008. Since then, the wife had been living in Australia, on her case as a result of the
intimidating and violent behaviour of the husband.
An application had been made in 2009 for financial orders in Australia, the parties entering into 3 agreements, dealing with
spousal maintenance, child maintenance and capital respectively.
The spousal maintenance had continued until the daughter had turned 5 in December 2012 and child maintenance
remained payable at a little over £800 per month. Under the capital agreement, the wife had received approximately
£72,500.
The agreements were binding under Australian law, the Australian Court not having the residual discretion as to whether
to approve the agreements of the English Court.
The wife's case was that the agreements had not been fair and that they had not made proper provision for either her or
the daughter. She had already applied to set aside the agreements in Australia on the grounds of non-disclosure and
duress, but her application had been dismissed and, instead of appealing, she had commenced proceedings here under
Part III.
The first hearing was ex parte, but Mrs Justice Parker declined to deal with the matter without notice first being given to
the husband, for which she was criticised by the wife's counsel. Lady Justice Black, however, was not prepared to permit
such a procedural matter to be argued on appeal, indicating that it had to be the case that a Judge could go straight to a
with notice hearing if it appeared to be appropriate in the circumstances.
The wife also complained about Mrs Justice Parker's decision to dismiss her application for permission on the basis that:
• provision had been granted under the Australian agreement, the Australian system being very similar in
principle to our own;
• the wife had sought to set the agreements aside, there being a process that could be followed in Australia
which entitled her to air her allegations of non-disclosure, fraud and duress, and the Australian Court had
not been persuaded by the wife's arguments;
• the wife should not be permitted to have a rehearing of her application here; and
• anything new that the wife had uncovered since the dismissal of her application in Australia was a matter
for the Australian Court.
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Mrs Justice Parker had not considered, therefore, that there was "solid ground" for making an application in England, there
being "no gap which needed to be filled by the English court".
The wife alleged that the Judge had failed to recognise the difference between the English and Australian systems,
specifically the fact that the Australian Court did not have an independent jurisdiction to assess and approve agreements,
and fact that the agreements had left the wife in real need. Proceedings should be permitted in England.
Lady Justice Black was not persuaded, however, that there was mileage in the wife's proposed grounds of appeal. Whilst
there was no dispute that the Australian provision was a material factor in the consideration of whether leave should be
given, the wife had had the benefit of advice, when she had reached the agreements in Australia, and she could have
sought provision from the Australian Court if she had not considered the proposed agreements fair and sufficient to meet
her needs. Nothing had in fact been produced that suggested that the agreements were actually unfair and, given that the
Australian Court had subsequently rejected any suggestion of duress, the English Court could assume that the wife had
accepted that proper provision was being made. It could be assumed, furthermore, that the wife's Australian lawyer had
been looking after her interests. If not, that was a matter between the wife and her lawyer.
Lady Justice Black indicated, furthermore, that any capital provision for the wife by the English Court, had the matter been
heard in England, might not have been any more generous to the wife than that provided for by the Australian agreement.
Lady Justice Black also referred to the fact that periodical payments for the wife for a relatively short period until the
daughter reached school age would not have been a surprising outcome in England.
The jurisdiction of the Australian Court had not, furthermore, been ousted by the agreement as the wife had been able to
air her complaints of non-disclosure and duress, and Mrs Justice Parker had not erred in believing that any new material
should be a matter for the Australian Court rather than the English Court.
Lady Justice Black recognised that there had been some factual errors in Mrs Justice Parker's judgment, but found that they
had not been material as to her conclusions. Ultimately, the difference between the two systems was not sufficient to
"undermine" the decision of Mrs Justice Parker. Permission to appeal was, therefore, refused.

Hart v Hart [2016] EWCA Civ 497
This was a renewed application for permission to appeal in financial remedy proceedings relating to judgments made by
his Honour Judge Wildblood QC sitting in the High Court. Both parties had sought to appeal Judge Wildblood's decision.
The wife had been granted permission to appeal and the husband had been refused. The husband appeared before Sir
James Munby in person and detailed 20 different grounds of appeal.
The husband's first complaint arose out of the fact that the Judge had not reduced the wife's needs to account for the fact
that she had, for some years, been cohabiting. Sir James Munby held, however, that the Judge's decision had been a matter
of fact and that the Judge had reached a conclusion that was "plainly open to him on the evidence he had". The husband
had, therefore, no realistic prospect of "disturbing" the factual finding by way of appeal.
The second complaint, which was linked to the seventh, was based on the fact that the Judge had "prevented him from
deploying the whole of his armoury" in the form of a substantial volume of case law (the Judge already being familiar with
the relevant principles). The husband also pointed to an imbalance in time afforded to him and to Counsel for the wife to
make their respective final submissions. Sir James Munby referred to the fact, however, that the husband had failed to put
before the Court a transcript of the relevant part to the proceedings which meant that the instant court was not in a position
to evaluate the merit of the husband's assertions.
The third complaint related to, on the husband's case, the inappropriate treatment of a family trust, the benefit of which
was divided equally between the husband, the wife and each of the two children. The Judge had treated the wife as having
a 25% share and the husband the remaining 75%, excluding the children. Sir James Munby held, however, that the Judge
could hardly be criticised for coming to the conclusion that he had come to in the light of findings that he had made on the
evidence that he had heard in circumstances where the husband had been unable to provide appropriate and satisfactory
evidence.
The fourth matter related to the Judge's treatment of short-term loans from a company, in respect of which Sir James
Munby believed that the Judge's analysis displayed no error in reasoning.
The fifth complaint related to the potential Capital Gains Tax liabilities which might or might not attach to the wife in the
future. Sir James Munby held, however, that the Judge was fully entitled to make provision for the wife in relation to a
prospective Capital Gains Tax liability which was more likely to accrue than not.
The husband's sixth complaint focused on a sum of £298,000 which the husband asserted was owed by a company that
was now the wife's company to a company which was referred to, in the judgment, as being in "the husband's camp". Sir
James Munby pointed to the fact, however, that the debt nevertheless remained and was entirely outside, therefore, the
ambit of the Judge's order.
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Sir James Munby held that the husband had "no reasonably arguable basis of challenge" in relation to any of the seven
complaints and that there was "no substance" to any of the other points that made up the husband's grounds of appeal.
The husband's renewed application for permission to appeal, therefore, failed.

Wyatt v Vince [2016] EWHC 1368
This was a hearing before Mr Justice Cobb in the long running dispute between Mrs Wyatt (the "wife") and Mr Vince (the
"husband"). The wife had issued financial remedy proceedings against the husband some 19 years after the grant of decree
absolute of their divorce. Following a direction from the Supreme Court, the wife's application was listed for a Financial
Dispute Resolution Appointment. No settlement was reached at that hearing, but a compromise agreement was reached
some months later.
Two subsidiary issues arose for determination at the hearing before Cobb J:
1. Whether the terms of the settlement could be made public; and
2. Whether the husband should be ordered to pay the wife's costs of the hearing on 20 May, which had been
listed pursuant to a summons issued by the wife in line with the practice promulgated in Dean v Dean [1978]
Fam 161.
Cobb J heard detailed arguments about publicity of the terms of the settlement and, in summary, he concluded that:
1. The starting point of privacy for these parties in respect of the proceedings was readily displaced, given
that the lives and financial circumstances of the parties had already been trailed extensively in the public
domain;
2. This was not a case in which the husband had disclosed any, or any material, financial evidence under
compulsion which might attract protection. The husband had run the 'rich man's defence'. There was,
furthermore, no commercially sensitive (or other similar) financial information to protect;
3. There was a legitimate interest in the publication of the conclusion of the case, and specifically the figure
which (whether a conscientious appraisal of the merits, or a figure computed by reference to strictly
commercial considerations) the parties had agreed would be the right one to reflect an appropriate award
to the wife; and
4. There was a public interest in disseminating the fact that these parties had, in the end, been able to reach
a negotiated settlement without a trial. Given the ambitious objectives of each party along the way (their
open positions, widely publicised, pitched them £2m apart) and the heavily contested litigation to the
Supreme Court and back to the High Court, the public should know that a compromise had been achievable
even at a late stage of such a hard-fought case.
The husband's agreement to the publication of the terms of settlement was qualified by his submission that he should be
enabled to publish the likely net benefit to the wife of the lump sum payment, once her costs liability to her solicitors had
been taken into account. At the time of the hearing before Cobb J, the wife had not yet been presented with her final bill
from her solicitors, and it was possible that there could be negotiation on some aspects of it. Cobb J observed that it was,
therefore, "impossible at this stage to know what the 'net' figure will ultimately be". Cobb J also said that "it is plainly not
in the public interest for potentially misleading information to be published about the outcome of this case, and its actual
financial impact on the parties. I therefore prohibit any disclosure of the sum which is said to be the approximate
outstanding costs bill".
Cobb J's view was reinforced by the fact that the husband had not shared any information about the level of his own legal
costs. Cobb J decided that it was neither fair nor just to authorise the release for publication of an estimate of the wife's
possible outstanding liability for costs, without the publication of any comparable figure from the husband.
Cobb J concluded that the final order settling the financial remedy proceedings should be made public. In summary it
provided that:
1. In full and final satisfaction of all forms of financial relief, the husband would pay the wife a lump sum of
£300,000; and
2. The wife would retain the husband's payment on account of £200,000 towards her costs of the appeal to
the Supreme Court, in addition to the award of £125,000 towards her costs made in December 2012.
Cobb J observed that he was "perfectly satisfied that it [was] reasonable and that the wife [was] entitled to receive a modest
capital award following the breakdown of this marriage; the lump sum payment agreed between the parties fairly
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represent[ed], in [his] view, a realistic and balanced appraisal of the unusual circumstances of the case, having particular
regard to the factors set out in section 25(1) and (2) of the Matrimonial Causes Act 1973".
Cobb J also ordered that the husband pay a contribution of £1,000 in respect of the wife's costs of issuing the Dean summons.

CP v Secretary of State for Work and Pensions (CSM) [2015] UKUT 391
(AAC)
This case involved a successful appeal to the Upper Tribunal in a child maintenance case where it was found that the
First-Tier Tribunal had failed in its duty to enquire into the mother's allegations. Whilst the details of this case are fact
specific and beyond the scope of this update, it is worth considering in greater detail if arguments are raised about a
variation of child maintenance payments due to an inconsistent lifestyle and potential diversion of funds.
In this case, the father went from being a sole trader to moving his business into a company and, at the time of that change
in circumstance, received a lower assessment than had been previously made. The mother alleged that the father was
understating his declared income, and she applied for a variation from the formula assessment on the grounds of (i)
lifestyle inconsistent with declared income, (ii) diversion of income and (iii) income not taken into account. Due to a series
of procedural errors and errors in law when the First-Tier Tribunal had heard the matter, the Appeal Chamber remitted
the matter for a rehearing.

KC v RC and Anor [2015] EWFC B215 (24 November 2015)
This is the first of two judgments in the same matter by His Honour Judge Booth, both dated 24 November 2015. The case
related to financial remedy proceedings brought by the husband against the wife which involved a third party, GBL, a
company belonging to the husband's brother, Raj.
The background to the case was complex, the essential question for the Judge being to determine whether the husband had
indeed invested in a housing development opportunity which had, to use the judge's words, "gone horribly wrong" so
that, once legal fees had been factored in, the position was one of debt.
The husband was 41 years old and had a background in finance and banking. He was a partner in a family business, GE,
with his father, his mother and his eldest brother, Ravi. The husband's parents had, when the husband had entered the
partnership, transferred funds from their own capital accounts into the husband's, which stood at £480k at the time of the
hearing. The husband's position was, however, that GE had entered into long term lending contracts with another
company, GFL (about which more below), and a subsidiary rendering it impossible for the husband to access any monies
standing to his credit.
The wife was 39 years old and was working part-time. There were two children, aged 6 and 3 respectively.
A detailed account of the background to the case is, out of necessity, beyond the scope of this update. In short, however,
the property that was the subject of the housing development opportunity referred to above had been purchased by Raj in
2007. Raj was the sole shareholder and director of GBL, the business of which was purchasing and developing houses for
profit. When, in 2010, Raj decided to sell the property, the husband indicated that he wished to acquire it. A mortgage
application was made to NatWest which contained figures which were described by the Judge as "fictitious". The Judge
reached the conclusion that either the husband and Ravi had, together, dishonestly represented the husband's financial
position in order to obtain the mortgage and/or the fictitious figures were true, at least to the extent that the husband was
much wealthier than he was now wishing the Court to believe. The Judge concluded that both were probably correct.
Following the purchase of the property by the husband, Raj offered his services as project manager. On his and the
husband's cases, a contract was entered into which provided for his company to be paid by the husband at the rate of
£9,500 per month but on the basis that payment would only be made at the conclusion of the matter. The husband's aim
was to achieve a sale price of £1.5m on the basis that such a sale price would bring with it a profit of around £200,000,
factoring in a cost of £200,000 to carry out the work. As the Judge pointed out, however, the figures did not work as the
project had been anticipated to take approximately 18 months, which would use up £171,000 of the £200,000 set aside to
cover the cost of the work, with no allowance being made for labour, materials, kitchens or bathrooms. The Judge
described the "plan" as "plainly nonsense".
In any event, however, the project did not go according to plan and the work was never completed. A very significant
loss was going to be made.
Following the parties' separation, Raj instructed solicitors to seek a second charge over the property and requested
payment of £576,000 from the husband within 7 days. At the same time, the wife's solicitors sought an undertaking from
the husband that he would not deal with or dispose of any assets in settlement of the alleged debt, which the wife's

www.familylawweek.co.uk

Family Law Week August 2016 - 28
solicitors suggested was not legitimate. In the end, the husband granted a second charge to GBL, failing to indicate that
he had done so at a return date in relation to an application made by the wife pursuant to section 37 of the Matrimonial
Causes Act 1973. The Judge's view of the husband's actions was that the husband had, simply, made plain "that his loyalty
his brother exceeded his loyalty to the wife and the children".
The wife claimed that the contract between the husband and GBL in relation to the project management was a sham and
the Judge referred, in his judgment, to the words of Diplock LJ in Snook v London and West Riding Investments Ltd [1967] 2
QB 786, in which shams were described as "acts done or documents executed by the parties to the "sham" which are
intended by them to give to third parties or to the court the appearance of creating between the parties legal rights and
obligations different from the actual legal rights and obligations (if any) which the parties intended to create".
The Judge also referred to the leading case on sham transactions in financial remedy proceedings, A v A & St George
Trustees [2007] EWHC 99 (Fam), which established that the burden of proving a sham transaction lies on the party alleging
it. Whilst the wife had failed to discharge that burden, the Judge nevertheless found that the scale of fees payable to GBL
rendered the project not viable to make money. The Judge referred to the fluidity of the family's finances and indicated
that he had no doubt that support for the husband would continue, "whatever the position on "paper" appear[ed] to be".
The debt to GBL was something that Raj would never enforce against his brother.
The wife's also alleged that a nominee agreement between the husband and Ravi in relation to GFL was a sham. GFL was
a money lending company, and the husband's explanation as to his shareholding and directorship was that Ravi had
needed his and Raj's involvement for incorporation purposes to satisfy requirements relating to companies lending money
to members of the public. The Judge found the entire arrangement to be a sham, with the nominee agreement (which had
been entered into years after the company's incorporation and merely recorded, the husband maintained, the existing
position) to be part of the deception. The outside world "was meant to believe that the three brothers were shareholders
and directors whereas pursuant to the nominee agreement the shares were all owned and under the control of Ravi".
However, the Judge had already referred to his view that the husband's family had a "fluid approach to family wealth"
and he indicated that, "Whatever may be the position on paper I am satisfied that the husband is entitled to and will share
in the family wealth in the future".
The Judge found that the extent of the husband's dishonesty led him to believe that he was hiding something of substance.
The difficulty, however, was putting a figure on the husband's resources. The Judge pointed, however, to the fact that the
husband had been able to access funds as and when he had needed to do so to pay for holidays and cover his legal fees
during the course of the proceedings. The husband had indicated that, in 2010, he had been worth £1 million, and the
Judge estimated that his worth remained at that level. He found that the husband could afford to pay £500,000, which
would cover the wife's housing needs, her debt to her solicitors and part of a debt of £100,000 owed to her mother. Whilst
her husband did not, on paper, have that amount, the Judge indicated that he expected the co-operation of the family
members to be forthcoming to enable the payment to be made. The Judge was satisfied that the housing development
could, properly managed, make a profit and that the husband had a share in the family wealth. Even though he could not
find the contract between the husband and GBL to be a sham, furthermore, he found that the fee of £9,500 per month was
never intended to be recovered. The existing level of maintenance was to continue and the issue of school fees was to be
left to be agreed between the parties. The wife was to have a charge over the property, the charge being ranking ahead of
GBL's charge.
As a final point, the Judge was critical of the size of the bundles produced for the final hearing, although he chose, on this
occasion, not to make any adverse costs orders as per the President's suggestion.

KC v RC and Anor [2015] EWFC B216 (24 November 2015)
This was the second judgment handed down by His Honour Judge Booth, dealing with a number of matters arising out of
the first judgment.
One of the matters in question was the timing for the payment of the lump sum. The husband had maintained, during the
final hearing, that he had £150,000 that could be paid more or less immediately. The Judge ordered, therefore, that this
sum should be paid within 28 days. The balance of £350,000, making up the lump sum of £500,000, was to be paid within
6 months, that period being judged to give the husband sufficient time to realise the value in the assets to which he was
entitled.
The Judge refused an application by the husband for permission to appeal in respect of two aspects of his first judgment,
relating to the shareholding that the husband had in Ravi's company and in relation to the funds available to the husband
to meet the lump sum. The findings of fact and the inferences drawn from those findings meant that the conclusion that
the Judge had come to was, in the Judge's judgment, well within the bounds of fair outcomes and could not, therefore, be
said to be wrong.
In relation to the issue of costs as between the husband and the wife, the Judge indicated that the lump sum of £500,000
had to include some element of costs recovery as, if it did not, the wife would have insufficient funds available to meet her
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housing needs. The Judge felt that the husband's litigation misconduct and dishonesty had not been sufficient to justify
an indemnity costs order but indicated that, if the husband was paying "within the lump sum roughly what [was] likely
to have been awarded against him at the end of an assessment where he was ordered to pay the whole of the [wife's] costs
on a standard basis then that seem[ed] to [the Judge] to be the right outcome".
In relation to the issue of costs as between the wife and GBL, the Judge identified three potential starting points, the first
being the civil procedure cost rules, the second being financial remedy proceedings with the starting point being no order
for costs and the third being financial remedy proceedings falling outside the normal rule and, therefore, starting with a
clean sheet of paper. The Judge preferred the third option, referring to the need to take into account the factors that would
be taken into account were the proceedings civil whilst also looking at the outcome on the parties by carrying through a
net effect calculation of the impact of the costs order on the parties. Having carried out this "balance sheet approach", the
Judge made no order for costs.

SM v Secretary of State for Work and Pensions and BM (CSM) [2016] UKUT
245 (AAC)
This was an appeal to the Upper Tribunal, Administrative Appeals Chamber in relation to a decision made by a first-tier
tribunal relating to child maintenance payable under a Child Maintenance Service assessment.
Whilst not strictly directly a finances on divorce case, it is worth flagging it up so that practitioners are aware of it. It dealt
with the following issues:
• Whether sums spent on school "extras" are items in connection with education or training and are
therefore excluded from consideration for the purposes of child support by virtue of section 8(7) of the Child
Support Act 1991 (as amended);
• Whether sums spent by a non-resident parent on extras can be taken into account in deciding whether a
variation in child support is justified and equitable; and
• Whether voluntary payments, pursuant to section 28J of the Child Support Act 1991 (as amended) can be
taken into account when deciding whether it is just and equitable to agree to a variation in the level of child
maintenance.

Harb v HRH Prince Abdul Aziz Bin Fahd Bin Abdul Aziz [2016] EWCA
Civ 556
This was a successful appeal by the son of the late King of Saudi Arabia against a finding that he had breached a legally
binding agreement to transfer assets to his late father's wife.
By way of background, the wife claimed to have married the King in 1968 and to remain married to him under Sharia law,
despite having left Saudi Arabia in 1968. In 2003, having previously threatened to write an auto-biography, she prepared
an affidavit containing sensitive and personal information with a view to making an ancillary relief application but was
persuaded to withdraw her claims on the basis of an agreement, on her case, with the Prince (the King having been
incapacitated), that she receive £12m and two properties in Chelsea.
Draft documentation, including a draft contract, was prepared to give effect to the agreement, but the Prince subsequently
denied the existence of any agreement, and the wife's trustee in bankruptcy commenced proceedings in 2009 to enforce
the contract (before the expiry of the limitation period).
The Prince argued that, even if the Court found there to be a contract, he had entered into it not in his personal capacity
but as agent for the King.
The Prince failed to attend court for reasons which the Judge at first instance found to be unsatisfactory, and this led the
Judge to afford little weight to the Prince's untested testimony despite clear concerns over the consistency of the wife's
evidence. The Judge went on to find in favour of the wife, that there was a contract in respect of which the Prince was
personally liable. The Prince appealed.
The Prince argued that the Judge had erred, both in rejecting his evidence and in finding there to be a binding contract,
and that, even if there was a contract, the Judge should have found that he had acted as the King's agent and that he had,
therefore, no personal liability.
On appeal, the Court found, whilst recognising that it was not surprising that the Judge had not placed the same weight
to the Prince's evidence as he placed on that of the wife (and a witness), that the Judge had nevertheless failed to examine
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"the evidence and the arguments with the care that the parties were entitled to expect and which a proper resolution of the
issues demanded". The deficiencies in the judgment were such that the case had to be remitted. In his judgment, the
Master of the Rolls indicated:
"In a case (such as this) which largely turns on oral evidence and where the credibility of the evidence of a
main witness is challenged on a number of grounds, it is necessary for the court to address at least the
principal grounds. A failure to do so is likely to undermine the fairness of the trial. The party who has
raised the grounds of challenge can have no confidence that the court has considered them all; and he will
have no idea why, despite his grounds of challenge, the evidence has been accepted. That is unfair and is
not an acceptable way of deciding cases."
An additional ground of appeal, which the Court did not need to deal with as a result of its finding above, alleged bias
founded on the fact that the Judge had been criticised in an article by a member of the same chambers as the son's Counsel.
The allegation of bias was, nevertheless, considered by the Court and was dismissed, the Court applying the test from
Porter v Magill [2002] 2 AC 357:
"The question is whether the fair-minded and informed observer, having considered the facts, would
conclude that there was real possibility that the tribunal was biased."
Whilst the Court was prepared to assume that such an observer would conclude that there was a real possibility of the
Judge being biased against the members of the relevant chambers, at least in the short term, "the observer would not
conclude without more that there was a real possibility that this bias would affect the judge's determination of the issues
in a case in which a party was represented" by a member of the chambers. The Judge had, furthermore, already given a
provisional view, immediately after the conclusion of the evidence, that there was an agreement. The Court thought it
"fanciful to suppose that the judge made major changes to his assessment of the evidence simply as a reaction to the Article
or that his decision on the agency issue owed anything to a bias against the Prince".

Bataillon & Anr v Shone & Anr [2016] EWHC 1174 (QB)
This case involved a claim made by creditors under s.423 of the Insolvency Act 1986 ("s.423") to set aside the transfer of
property between a separating husband and wife. Whilst not directly relevant to the majority of matrimonial cases, it is
useful to be aware of how the Chancery Division is approaching the transfer of assets on divorce where there is a
subsequent bankruptcy.
Mr Bataillon and Mr Marquaire (the "Claimants") had invested in Global Distressed Assets Fund III Limited Partnership
("GDAF"), in which Mr Shone (the husband) was a shareholder and principal. After the publication of GDAF's audited
financial statements for the year ended 2012, the Claimants had serious concerns about its management and the
whereabouts of its money (including their contributions) which appeared to have gone to service various third-party
dealings. Those concerns were expressed by the Claimants to Mr Shone, who eventually signed a settlement agreement
by which he agreed to buy out the Claimants' interests in GDAF for around $2m. Mr Shone reneged on this agreement
and the Claimants commenced proceedings against him.
Simultaneous to these events, Mr Shone and Mrs Shone (Mr Shone's wife) separated and a number of assets, including five
properties, various cars and cash, were transferred between them. Mr and Mrs Shone contended that these transfers were
an informal separation agreement by which Mrs Shone agreed not to initiate divorce or financial remedy proceedings. The
Claimants argued that these transfers were at an undervalue with no consideration and intended to put assets beyond their
reach.
Pursuant to s.423, the Claimants sought to set aside the transfer of various items of property from Mr Shone to Mrs Shone.
HHJ Waksman QC (sitting as a judge of the High Court) held that the Claimants' claims under s.423 were made out and
that the various transfers from Mr Shone to Mrs Shone had either been made with no consideration or at an undervalue.
HHJ Waksman QC held that the transfers were intended to defeat the claims of the Claimants, commenting that he did not
generally consider the wife "to be a reliable witness on many of the key issues".
Mrs Shone was ordered to pay to the creditors 50% of the net sale proceeds of three properties which had been transferred
into her sole name. The figure reflected a finding that, at all relevant times, Mrs Shone had held a 50% beneficial interest
in the properties herself.
Mrs Shone was ordered to pay a further lump sum of £434,500 in respect of the Claimants' other claims. In the exercise of
his discretion, HHJ Waksman QC reduced this sum by £100,000 to make provision for the school fees of Mr and Mrs
Shone's daughter who was found to be "an innocent victim".
15/7/16
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Occupation Orders: Are we there yet?

Kevin Gordon, Pupil Barrister, Coram Chambers explores the courts’ developing approach to the application and
granting of occupation orders under section33 (6) and (7) of the Family Law Act 1996 as an updated summary guide to
practitioners.

Occupation orders are used to regulate the occupation of the family home, primarily because of domestic violence or a
tempestuous relationship that makes cohabitation untenable. Occupation orders are famously described as draconian
because they are orders that override proprietary rights and should only be justified in exceptional circumstances:
Chalmers v Johns [1999] 1 FLR 392.

The statutory framework
Section 33(1) Family Law Act 1996 enables the applicant to make an application for an occupation order, if
a. a person ("the person entitled") —
i. is entitled to occupy a dwelling-house by virtue of a beneficial estate or interest or contract or by
virtue of any enactment giving him the right to remain in occupation, or
ii. has home rights in relation to a dwelling-house, and
b. the dwelling-house —
i. is or at any time has been the home of the person entitled and of another person with whom he is
associated, or
ii. was at any time intended by the person entitled and any such other person to be their home,
Under subsection (3), an order under this section enables the court to –
a. enforce the applicant's entitlement to remain in occupation as against the other person ("the respondent");
b. require the respondent to permit the applicant to enter and remain in the dwelling-house or part of the
dwelling-house;
c. regulate the occupation of the dwelling-house by either or both parties;
d. if the respondent is entitled as mentioned in subsection (1)(a)(i), prohibit, suspend or restrict the exercise
by him of his right to occupy the dwelling-house;
e. if the respondent has home rights in relation to the dwelling-house and the applicant is the other spouse
or civil partner, restrict or terminate those rights;
f. require the respondent to leave the dwelling-house or part of the dwelling-house; or
g. exclude the respondent from a defined area in which the dwelling-house is included.
The court's discretionary powers are governed by section 33(6) which states that '[i]n deciding whether to exercise its
powers under subsection (3) and (if so) in what manner, the court shall have regard to all the circumstances including—
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a. the housing needs and housing resources of each of the parties and of any relevant child;
b. the financial resources of each of the parties;
c. the likely effect of any order, or of any decision by the court not to exercise its powers under subsection
(3), on the health, safety or well-being of the parties and of any relevant child; and
d. the conduct of the parties in relation to each other and otherwise.
Subsection (7), 'balance of harm test', is designed to cater for an altogether more extreme situation, where '[i]f it appears to
the court that the applicant or any relevant child is likely to suffer significant harm attributable to conduct of the
respondent if an order under this section containing one or more of the provisions mentioned in subsection (3) is not made,
the court shall make the order unless it appears to it that—
a. the respondent or any relevant child is likely to suffer significant harm if the order is made; and
b. the harm likely to be suffered by the respondent or child in that event is as great as, or greater than, the
harm attributable to conduct of the respondent which is likely to be suffered by the applicant or child if the
order is not made.
The kind of harm envisioned by the statute under S33(7) goes beyond that which children 'suffer' when a marriage breaks
down. The significant harm at s33(7)(a) is of course the threshold for local authority intervention in care and supervision
cases, that is 'the child concerned is suffering, or is likely to suffer, significant harm; and that the harm, or likelihood of
harm, is attributable to the care given to the child, or likely to be given to him if the order were not made, not being what
it would be reasonable to expect a parent to give to him' (section 31 Children Act 1989): Re L (Children) (Occupation order:
absence of domestic violence) [2012] EWCA Civ 721. (see definition of harm s.31(9) CA 1989).

Case law guidance and clarification
Chalmers v Johns [1999] 1 FLR 392
Chalmers v Johns clarified the approach to be taken when dealing with applications under section 33(6) and (7). Thorpe
LJ, giving the leading judgment, emphasized that the first step is for the court to consider whether the evidence establishes
that the applicant or any relevant child is likely to suffer significant harm attributable to the conduct of the respondent if
an order is not made. The possible outcomes then become:
a. If the court answers that question in the affirmative, then it knows that it must make the order unless
balancing one harm against the other, the harm to the respondent or the child is likely to be as great: 'Balance
of Harm test'.
b. If the court answers that question in the negative, then it enters the discretionary regime provided by
subsection (6) and must exercise a broad discretion having regards to all the circumstances of the case,
particularly those factors set out in the statutory checklist within subparagraphs (a) to (d) inclusive
(importantly, Aikens LJ adds that all the circumstances of the case are not limited to those specified in
paragraphs (a) to (d) of s.33(6): Re L (Children) (Occupation Order: absence of domestic violence)): 'Discretionary
test'.
The courts remain alive to the draconian nature of an occupation order and urge caution in the making of a definitive order
at an interlocutory stage with a final hearing imminent. Whilst that may be the intended bench mark, there will be cases
where the character of the violence or risk of violence and the harm to the victim or the risk of harm to the victim is such
that the draconian order must be made: must be made immediately and must be made at the earliest interlocutory stage
as echoed by Black LJ. However, it remained unclear whether the violence or harm that Black LJ spoke of was restricted
only to physical violence. This is a point which she clarified in a later case.

G v G (Occupation Order) [2000] 3 FCR 53
G v G built on the foundation of Chalmers and goes further to elucidate what harm attributable to conduct means. In
answer to that question, Thorpe LJ leaves no doubt that 'the court's concentration must be upon the effect of conduct rather
than on the intention of the doer. Whether misconduct is intentional or unintentional is not the question. An applicant
under s 33 is entitled to protection from unjustifiable conduct that causes harm to her or the children of the family. The
effect is what the judge must assess. Tiny wounds may be inflicted with great malice: great blows may be struck
unintentionally. Of course, lack of intent might support a plea of accidental injury. But where something is not done
accidentally it is not to be dismissed on the grounds that it was not done deliberately'. In order words, the court needs to
look to the impact or effect of that conduct rather than what the intention might be.
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His lordship went on to say that 'this was not a case in which the wife had suffered any violence at the hands of the
husband. It has been said time and time again that orders of exclusion are draconian and only to be made in exceptional
cases. Add to that the judge's assessment that the friction between the parties was only the product of their incompatible
personalities and the heightened tensions that any family has to live with whilst the process of divorce and separation is
current, and the judge's conclusion is plainly justified'.
Another feature of the case that led to the Court of Appeal dismissing the appeal was that there was an imminent
substantive hearing on both the issues of residence and of ancillary relief within a few weeks of the hearing and therefore
it was undesirable to make an occupation order prior to that hearing. The Court of Appeal unanimously said that the judge
was clearly right to refuse to make the order on that occasion. On a careful analysis of the case, the then President, Dame
Elizabeth Butler-Sloss, expressed the view that it would have been undesirable to have parted them (parties) and to have
made the order which would turn the father, who had a perfectly viable application for residence, out of the home prior
to making these substantive decisions.

Dolan v Corby [2011] EWCA Civ 1664
Dolan reaffirmed that s33(6) and s33(7) must not be conflated but of greater importance is its clarification as to whether
non-violent conduct could fall within the test for exceptional circumstances. Black LJ clarified that Chalmers v Johns or G
v G should not be read as saying that an exclusion order can only be made where there is violence or a threat of violence.
That would be 'to put a gloss on the statute which would be inappropriate'. Chalmers v Johns and G v G reiterated the
draconian nature of an occupation order and reaffirmed that such an order should only be justified in exceptional
circumstances. Because of Dolan, we now know that exceptional circumstances can:
1. Take many forms e.g. psychiatrist state of the applicant
2. Are not confined to violent behaviour on the part of the respondent or the threat of violence
3. It is for the judge to identify and weigh up all the relevant features of the case whatever their nature.

Re L (Children) (Occupation order: absence of domestic violence) [2012]
EWCA Civ 721
The Court of Appeal restated its 'broader' definition that there is nothing in section 33(6) to limit the discretion to make an
occupation order to cases in which there have been physical violence. Even in section 33(7), which deals with significant
harm, physical harm is not required as we can see from the definition of harm in s 63 ("ill-treatment" includes forms of
ill-treatment which are not physical and, in relation to a child, includes sexual abuse) of the Family Law Act 1996, which
is wide.
Black LJ went further to say that 'there is equally no authority establishing that a spouse can only be excluded from the
home if reprehensible conduct on his or her behalf is found. It would be surprising if there were such an authority given
the general terms of the relevant provisions of the Act and in particular the requirement of s 33(6) that there be
consideration of all circumstances'.

Conclusion
It has taken just over a decade to for the court to fully grapple with the law in respect of occupation orders pursuant to
section 33, subsections (6) and (7). During that period, there have been challenges, clarifications and expansion of legal
definitions. It is relevant to emphasise the draconian nature of an occupation order and thus the need for careful analysis
and application. Occupation orders under s 33 are subject to a two stage test. The first consideration is the balance of harm
test, s33(7). Depending on how the court answers that question, it can then go on to make the order or to consider the
discretionary test, s33(6). It is important to note that an occupation order should only be justified if the circumstances are
deemed exceptional. Such circumstances, we now know, may include non-violent conducts. It is therefore left to the court
to identify those particular circumstances, weighing their relevance to the matter before determining the final outcome.
Whilst our understanding of occupation orders has developed, mainly due to the guiding precedents, there will
undoubtedly be further debates about the level of activities or behaviour that would constitute 'exceptional circumstances'.
However, I suspect that this will be dealt with on a case by case basis. The conclusion, if there is ever such a thing, is that
we have made progress in establishing a more robust legal framework for the consistent application of occupation orders
subject to section 33 of the Family Law Act 1996. However, one of the alluring facets of law is the variability of
interpretations that will forever shape how legal principles and concepts are developed, defined and applied. To that end,
we wait zealously for any further development of occupation orders.
7.7.16
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Ordering the would-be undertaker: the equitable reach of the Family
Court

Norma Cronin, solicitor at Hughes Fowler Carruthers and Mark Ablett, Senior Paralegal at Hughes Fowler Carruthers
and soon to be pupil barrister at 1 Garden Court Family Law Chambers consider the troublesome issue of enforcement of
undertakings in financial remedies cases.

The Scene
Family lawyers up and down the country often advise their clients in financial remedy proceedings that the appropriate
approach is to settle the case; indeed, it is a relatively rare case in which the circumstances justify the time and expense of
a trial. Proceeding to final hearing inevitably involves a high cost, which is more often than not disproportionate to the
level of assets in the case. Another factor is the uncertainty of the outcome given that the courts themselves have been
inconsistent in their approach to financial remedy orders. It is rare for a family lawyer to be able to predict with confidence
what the court will order. Take, for example, the seemingly perpetual uncertainty as to the correct approach to spousal
maintenance, and particularly differing attitudes of courts inside and outside London.
In appropriate cases, if a settlement can be reached, it is to the financial consent order that most family lawyers turn as a
way of providing certainty for their clients. Arguably, the drafting of consent orders has become considerably easier with
the release of the financial remedy omnibus, prepared and approved by the financial remedy working group headed by
Mr Justice Mostyn.
A lengthy section of this omnibus is devoted to a range of possible undertakings. As many family lawyers will be aware,
an undertaking is simply defined as a promise given by one party to the court, frequently of a mandatory nature and
relating to an obligation to the other party to the proceedings.
Undertakings are routinely used as a way of getting an enforceable term in circumstances where the term sought goes
beyond that which the court has the power to order. For example, a term providing for a party to take out or maintain a
life insurance policy, with the other party nominated as the beneficiary, frequently forms part of financial settlements, and
could be crucial where there is provision for ongoing child or spousal maintenance and, in particular, joint lives spousal
maintenance. This term however falls outside the court's remit as regards the orders it can make, but can still be
enforceable if it is included in the order as an undertaking. In fact, it is not even necessary for an undertaking to be included
in an order for it to be enforceable, although clearly this is best practice where there is a financial consent order.
Is there any detriment in having an undertaking rather than an order? One of the primary difficulties with undertakings
is enforcing them abroad and, indeed, defining an undertaking for foreign practitioners. The concept simply does not exist
in civil law.

Form of undertakings
With the Family Procedure Rules 2010 came Practice Directions 33A, and later in this context 37A, dealing specifically with
the enforcement of undertakings. There are two types of undertakings: to do or abstain from doing an act and to pay a sum
of money.
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(i) Undertaking to do or abstain from doing an act
Practice Direction 37A sets out that any form of undertaking to do or abstain from doing an act must be endorsed with a
notice setting out the consequences of breaching an undertaking in the following words (or words with substantially the
same effect):
Notice pursuant to PD37A 2.1
"You Husband McHusband may be held to be in contempt of court and imprisoned or fined, or your assets may be
seized, if you break the promises that you have given to the court".
The court is likely to decline to enforce the undertaking or treat its breach as a contempt of court if the statement below is
not signed by the undertaker, so as to signal the undertaker's full understanding of the implications of making this promise.
Statement pursuant to PD37A 2.2
"I, Husband McHusband, understand the undertaking that I have given and that if I break any of my promises to the
court I may be sent to prison, or fined, or my assets may be seized, for contempt of court."

(ii) Undertaking to pay a sum of money
Practice Direction 33A sets out that any form of undertaking for payment of money must be endorsed with a notice setting
out the consequences of disobedience, as follows:
Notice pursuant to PD33A 2.2
"If you, Wife McWife, fail to pay any sum of money which you have promised the court that you will pay, a person
entitled to enforce the undertaking may apply to the court for an order. You may be sent to prison if it is proved that
you –
(a) have, or have had since the date of your undertaking, the means to pay the sum; and
(b) have refused or neglected, or are refusing or neglecting, to pay that sum."
The notice should then be endorsed, as with PD37A, with the undertaker signing the below statement:
Statement pursuant to PD33A 2.3
"I, Wife McWife, understand the undertaking that I have given, and that if I break my promise to the court to pay any
sum of money, I may be sent to prison."
It should be stressed that PD37A defines the undertaking notice above as a penal notice. Although it is strictly not required
to advertise the PD Notices prominently on the front of the order, the authors suggest it would be advisable to adopt this
approach so that there can be no question that the implications of non-compliance have not been drawn to the undertaker's
attention.

The issue
The above notices and statements pursuant to the various edicts of PD33A and PD37A require the signature of the
promising party. Here a difficulty may arise. Many practitioners have been, or indeed will at some stage be, faced with a
situation where a consent order has been drawn up and agreed, perhaps with an impending hearing or mention, yet, for
whatever reason, one party has been struck by a bout of intransigence and they are unable to obtain a signed copy of the
undertaking.
What is the answer? Even if you can point to an agreement, without a signature from the promisor on the PD notice and
statement as above, the promisee may struggle to enforce the undertaking because the court is unlikely to be willing to
approve an undertaking absent a signature from the promisor testifying to have understood the significance of the promise.
By contrast, if it can be shown that the terms of an order are agreed (most often by a joint letter from both parties' solicitors
or perhaps from correspondence clearly setting out the agreement reached) and that genuinely all that remains is to obtain
a signature, the court could approve an order so long as it did not include undertakings.
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A potential solution (in certain circumstances)
If the court cannot or will not make an order which includes an undertaking without a signature as above, one possible
solution is to transplant the undertaking into the orders section. Of course this contradicts what we have said above,
namely that undertakings are used where the court is considered to have no power to make an order.
A common undertaking in consent orders is for one party to stand solely liable for debts owed to third parties and to
indemnify the other party against any loss they may suffer in respect of such debts. A frequent example of this is where
one party stands as sole, or primary, financial provider for the family and so guarantees ongoing payment of the mortgage
for the former matrimonial home until the property is sold, or some other such date. It is a common view that this has to
be an undertaking because it is beyond the powers of the court to order an indemnity, but there is an alternative.
The starting point for the Family Court's powers in financial remedy proceedings is, of course, the Matrimonial Causes Act
1973, in particular sections 22 to 24. These sections effectively set out the possible orders the court can make, with section
25 then setting out the considerations for the court in making these orders.
However, we are a common law jurisdiction and there is a whole raft of powers available under the ambit of equity. Before
venturing further, it is important to note that other great matrimonial statute, the Matrimonial and Family Proceedings Act
1984. In particular, section 31E, as introduced by the Crime and Courts Act 2013, set out in Schedule 10. This states that
the Family Court shall have the same powers as the High Court and county court. We can therefore safely apply High
Court authority to a situation more frequently encountered in the county courts and Family Proceedings Courts.
In releasing a draft of the financial remedy omnibus referred to above, the working group faced various concerns. Some
of these concerns centred on the inclusion of orders such as the following:
1. "Procure release from mortgage and to indemnify
The [applicant]/[respondent] shall use [his]/[her] best endeavours to procure the release of the [respondent]/[applicant] from any
liability under the mortgage [as in definition above] [by [insert date]]/[on or before completion of the transfer provided for by paragraph
[insert] / [within [insert] days of the date of this order], and shall in any event indemnify the [applicant]/[respondent] against all such
liability."
The consternation from family lawyers stemmed from a perceived lack of authority for the court to make such an order,
with practitioners unable to find the statutory basis in the Matrimonial Causes Act 1973. In an effort to address those
concerns, the interim Report of the Financial Remedies Working Group dated 31 July 2014 specifically addresses the
issue at paragraph 84. It draws on the 1897 House of Lords' decision in Salomon v A Salomon and Co Ltd [1897] AC 22. The
High Court had found that Mr Salomon should indemnify the company A Salmon and Co Ltd against creditors' claims
(the detailed facts are lengthy and unnecessary for this article). The indemnity was in fact ordered at the suggestion of the
judge, who allowed an appropriate amendment to the company's counter-claim. The basis on which the judge made the
order was that the company was a mere agent of Mr Salomon and so the company's debts were, in fact, his. In effect, he
held that the company was a sham arrangement. The Court of Appeal also held that there should be an indemnity, but for
different reasons. The House of Lords however overturned the order as it offended the rule about the separate legal
personality of companies, but it did not state that, as a matter of principle, an indemnity could not be ordered.
It is on this equitable basis that Mr Justice Mostyn et al. justify the inclusion of an order for an indemnity. They also noted
that the power to order mortgage payments, as in the clause above, is available in proceedings under Part IV Family Law
Act 1996 and so it would be "anomalous" if a similar power were not available in financial remedy proceedings.
Considering the concept of indemnities more widely, in Cooper-Hohn v Hohn [2014] EWHC 4122 (Fam) H sought two
indemnities from W: one for hypothetical tax charges (to which W agreed) and the other was a general indemnity for
"unascertained and unquantified risks", effectively speculative liabilities. The basis on which W agreed to the first
indemnity was that, if she was going to take on a percentage of the assets, then fairness dictated that she should take on a
percentage of the tax liability also.
At paragraph 220, Mrs Justice Roberts held:
"In terms of my jurisdiction to require the wife to provide the husband with an indemnity, and in the event of her
unwillingness to do so, we are in the territory of contingent lump sums. The statute will not permit me to achieve that
outcome by any other means."
The ultimate order portrays an unwillingness to rely on the equitable power. This brings into question the true breadth of
the equitable power. Prior to the above case, this article has been considering an indemnity in the context of a hard debt,
a debt in actual existence and which can be quantified. In Cooper-Hohn, the debts in issue were speculative, with even the
more certain debts being uncrystallised. Perhaps we can conclude that a distinction must be made between hard debts and
speculative debts and thus we can query the applicability of the equitable power beyond debts already in existence.
It seems clear that, under equitable principles, the Family Court can order one party to indemnify the other against debts
already owed to third parties. As regards the ordering of the actual payment of a debt to a third party, Mr Justice Mostyn
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discusses only a mortgage and household outgoings. However, we would tentatively suggest that, when drafting the
obligation to meet a liability, the use of "best endeavours" should be sufficient to allow the court to make an order more
widely for a party to discharge liabilities to third parties, remain solely liable for them and indemnify the other party
against any loss in respect of them. The caveat of "best endeavours" allows the promisor the opportunity to justify any
future default, but the position of the promisee remains protected by the indemnity as far as possible.
Where a party is faced with intransigence from a would-be undertaker, where all that is required is a guarantee for current
and potentially ongoing liabilities, the best approach would be to transplant this term from an undertaking to an order.
Where agreement can be shown, a court would be hard pressed not to make the order, perhaps with a window of, say, 14
days for the would-be undertaker to make an application setting out any objection.
8/7/16
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And There Lurks the Minotaur: The Interrelationship Between the
Inherent Jurisdiction and Section 25, CA 1989: Part II

Alex Laing, barrister of Coram Chambers, considers further the interrelationship of secure accommodation and the
inherent jurisdiction and the principles which should govern its use.
In this update I will consider the following areas:

In And There Lurks The Minotaur: Part I, I addressed two questions: in circumstances in which section 25, CA 1989 is
prima facie applicable, should leave under section 100, CA 1989 be given to apply for an inherent jurisdiction order? And,
are there situations in which a court should decline to exercise its inherent jurisdiction despite its availability in strict legal
terms?
In Part II, I look more broadly at the principles that should govern the use here of the inherent jurisdiction. If the inherent
jurisdiction is applicable, to what extent should the criteria and safeguards under section 25, CA 1989 be imported by
analogy to its exercise, and what role do best interests and articles 5 and 8 play?

A recap of definitions
This article refers both to: the Gateway Criteria – those three criteria that determine the prima facie applicability of section
25, CA 1989 to a given case; and the Section 25 (1) Criteria – the disjunctive criteria (absconding criteria and injury criterion)
that must be satisfied for a child to be kept in secure accommodation under section 25, CA 1989. For fuller definitions, see
Part I.

Principles – what principles?
The question of what principles should be applied to the exercise of the inherent jurisdiction to deprive a child of her
liberty throws up a preliminary question: once leave is granted under section 100, CA 1989, must we apply any further
principles at all?
At this point, we return to AB (A Child: Deprivation of Liberty) [2015] EWHC 3125 (Fam). Readers of Part I will recall that
AB concerned a child, 14, who had been diagnosed with a moderate to severe learning disability and attention deficit
hyperactivity disorder. At the time of the hearing, AB was subject to a care order and placed in a children's home. The
Gateway Criteria, however, did not apply: the children's home was not a registered one. In any event, the Section 25 (1)
Criteria were not met. All parties were in agreement that to move AB to a different placement (i.e. so as to satisfy the
Gateway Criteria) would be against his welfare interests. As such, Keehan J granted the local authority leave to apply for
an order under the inherent jurisdiction and authorised the deprivation of AB's liberty and set out a number of general
principles in relation to this.
Part I asked whether the High Court's granting of section 100, CA 1989 leave was intellectually honest;1 now, the issue is
whether Keehan J erred in not applying any principles beyond those required by the leave test. At [34] of AB, Keehan J
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reasons his finding that the section 100, CA 1989 leave test is met; this is translated in to general principle at [38 8) and 9)].
But – that is it. There is no further principle2 considered or applied.

Importing the Section 25 (1) Criteria in to exercise of inherent jurisdiction
Cases that provide precedent for the deprivation of a child's liberty under the inherent jurisdiction are (as far as I am
aware) cases in which section 25, CA 1989 is not prima facie applicable (i.e. cases in which the Gateway Criteria are not
satisfied). Examples of this include cases in which a child is (or is thought to be) not looked after in section 25 (1), CA 1989
terms: such as Re B (Secure Accommodation: Inherent Jurisdiction) (No.1) [2013] EWHC 4654 (Fam) (all parties accepted
that child not looked after at relevant time); and A Local Authority v S [2015] EWHC 3010 (Fam) (order made in the
alternative under the inherent jurisdiction in case child not looked after). And, cases dealing with a different character of
accommodation: such as AB [2015] (non-registered children's home); Trust A v X and Others [2015] EWHC 922 (Fam) (a
hospital); and Re C (Detention: Medical Treatment) [1997] 2 FLR 180 (a hospital).
In a number of those, the court has explicitly imported the Section 25 (1) Criteria (and other statutory safeguards, including
those in the accompanying regulations) in to its exercise of the inherent jurisdiction: Re B (No. 1) [2013], at [20] – [21]; Re B
(Secure Accommodation: Inherent Jurisdiction) (No. 2) [2013] EWHC 4566 (Fam), at [21(7)]; and, Re C [1997]; Re C [1997],
at 2 FLR 197.
See, for example, the words of Wall J (as he then was) in Re C [1997]: "it seems to me that I should pay careful regard to the
scheme which Parliament has laid down under s?25 and that I should not make an order on the facts of this case for C's detention for
the purposes of treatment unless I am satisfied that the s 25 criteria are, by analogy to the facts of this case, met. I need to ensure that
the rights given to a child who is the subject of an application under s?25 are available, and I should also build into any order equivalent
safeguards to those which Parliament has provided for children who are the subjects of applications under s?25", at 197; and HHJ
Wildblood QC in Re B (No. 2) [2013]: "It could not be correct for a looser test to be applied under the inherent jurisdiction than that
which is applicable where section 25 directly arises as a result of the child being looked after by a local authority", at [21(7)].
This is and must be, it is suggested, the correct approach: whichever jurisdictional route is used to authorise the
deprivation of a child's liberty, the safeguards (which must properly be understood as safeguards against the remedy
sought – deprivation; and not safeguards against the route itself) apply with equal force.
Further, if this is the correct approach in cases in which section 25, CA 1989 is not prima facie applicable, it must also (and
indeed, one may think there is even greater call for it to) be the case in cases in which the Gateway Criteria are met (i.e.
where, although the Gateway Criteria are met, the court does not find the Section 25 (1) Criteria met, and so turns to the
inherent jurisdiction to deprive the child of her liberty). Were this not the case: a local authority would need only move a
child from a registered secure children's home to a different character of liberty-depriving accommodation so as to evade
the Section 25 (1) Criteria.
The corollary of this, of course, is that any attempt to deploy the inherent jurisdiction in these terms in circumstances in
which section 25, CA 1989 is prima facie applicable is not only (arguably) futile in jurisdictional terms (see Part I) but also
(inevitably) futile in substantive terms. That is illustrated by the simple and circular logic that consumes such an approach:
the Section 25 (1) Criteria are not met; the court cannot make a secure accommodation order; the court turns to the inherent
jurisdiction; the inherent jurisdiction demands that the Section 25 (1) Criteria are applied by analogy; the Section 25 (1)
Criteria are not met…

And – what about best interests and articles 5 and 8, ECHR?
The exercise of the inherent jurisdiction3 in relation to a child must be conducted in accordance with her best interests: Re
C [1997], at 2 FLR 189.
Further, the deprivation of a child's liberty engages her articles 5 and 8, ECHR rights. As such, that deprivation must fall
within the exceptions at article 5(1)(d) and article 8(2). As a reminder:
Article 5, "No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law…"
and, at article 5 (1) (d), "the detention of a minor by lawful order for the purpose of educational supervision [to be interpreted widely:
Re K (Secure Accommodation: Right to Liberty) [2001] 1 FLR 526, at 1 FLR 557] or his lawful detention for the purpose of bringing
him before the competent legal authority".
And, article 8, "Everyone has the right to respect for his private and family life…" and, article 8 (2), that "There shall be no
interference by a public authority with the exercise of this right except… for the prevention of disorder or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of others".
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The fundamental importance of articles 5 and 8, ECHR is reiterated in the case law; in particular that any deprivation of
liberty must be lawful, necessary and proportionate. To turn back to the words of HHJ Wildblood QC in Re B (No.2) [2013]:
"Decisions about the deprivation of liberty are of such fundamental importance that they can be no softening or departure from the
underlying legal principles of Article 5 and, therefore, I wish to stress that I am not approaching this under some general umbrella of
what I think is best for C without having firm regard to the provisions of the article and the provisions of Article 8", at [23].

Hold on…
The above analysis (i.e. that the Section 25 (1) Criteria, best interests and articles 5 and 8, ECHR all apply) demands that
the various principles are capable of sitting together during the exercise of the inherent jurisdiction. Are they?
As a starting point, I suggest that articles 5 and 8, ECHR do not quarrel with best interests. Indeed, one might say, far from
it: they are among the most fundamental aspects of welfare and make up two of the pillars on which best interests is built.
The relationship between the Section 25 (1) Criteria and articles 5 and 8, ECHR too is smooth: it is settled law that the
Section 25 (1) Criteria, when considered alongside the secure accommodation regulations, are articles 5 and 8, ECHR
compliant. (And, therefore, if the Section 25 (1) Criteria and accompanying regulations were thought not to apply by
analogy to the inherent jurisdiction, there would need to be a different articles 5 and 8, ECHR-compliant mechanism to
replace them.)
The friction, perhaps, is between the paramountcy of best interests and the Section 25 (1) Criteria. In particular, the
alternative clause in the injury criterion (i.e. "likely to injure… other persons") section 25 (1)(b), CA 1989) focusses on
protecting persons other than the subject child and therefore is, at first glance, a consideration beyond the subject child's
best interests. The answer may be to say that the subject child's injuring of another cannot be in the subject child's best
interests, not least given the consequences that may flow from that act of injuring.

A final thought
If we are to deprive children of their liberty under the inherent jurisdiction, either in circumstances in which section 25,
CA 1989 is prima facie applicable or in circumstances in which it is not, we require clarity as to the principles in accordance
with which that inherent jurisdiction will be exercised. This may be, as suggested, through a combination of best interests,
articles 5 and 8, ECHR and the importing of the Section 25 (1) Criteria by analogy; or, it may be by way of a similar (but
different) articles 5 and 8, ECHR-compliant process.
For now however – our Minotaur roams: unshackled and wild. We await our hero.
For a step-by-step guide as to whether to use section 25 of the Children Act 1989 or the inherent jurisdiction in relation to
secure accommodation, see Ariadne's Golden Thread: Placing Children in Secure Accommodation.
For an article examining whether, and if so on what basis, the court can place in secure accommodation a child who has
celebrated his 16th birthday, see Daedalus's Twist? Secure Accommodation after a Child's 16th Birthday.
____________________
1 I repeat that, in AB, all parties were in agreement that Keehan J's decision was sensitive to and in the best interests of the
vulnerable young man with whom the High Court was concerned.
2 With the exception of a reference to best interests that appears, on one reading at least, to be anterior justification for the
finding that AB would likely suffer significant harm.
3 This is in contrast to section 25, CA 1989, which falls under Part 3 of CA 1989 and is therefore concerned with the general
duty of a local authority to safeguard and promote a child's welfare. There, the child's welfare is not paramount, although
it will weigh heavily.

8/7/16
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Seen and heard? Children as witnesses in family proceedings

Damian Stuart, Barrister, FOURTEEN, re-visits Baroness Hale’s seminal speech in Re W (Children) (Abuse: Oral Evidence)
in the light of Lord Justice McFarlane’s recent judgment in Re E (A Child)

Lord Justice McFarlane is a loyal fellow. It could not be said that he would ever seek to "slap down" (to use that favourite
tabloid phrase) their lordships in the Supreme Court. And yet, so very subtly, he seems to have done just that.
Whether a child should give evidence or not has long since been a vexed question in the family courts, much to the quiet
amusement of our friends in the Crown Court. Some naïve fellows might have been led to think that the question had been
definitively answered by Baroness Hale in her seminal speech in Re W (Children) (Abuse: Oral Evidence) [2010] UKSC
12, [2010] 1 FLR 1485. But anyone who had the temerity to think that that might be that clearly hadn't paid attention in
their first English Legal System lecture (ahh yes, the curse of Fresher's week) where we are told that "that is never that".
Before Re W, views swayed back and forth: a presumption in favour of a child giving evidence to one against. Baroness
Hale told us that there was no presumption, either way. A fresh piece of paper is needed, a line down the middle, the pros
on one side and the cons on the other.
What she actually said was that a rebuttable presumption against a child giving evidence "cannot be reconciled with the
approach of the European Court of Human Rights, which always aims to strike a fair balance between competing
European Convention Rights. Article 6 requires that the proceedings overall be fair and this normally entails an
opportunity to challenge the evidence presented by the other side..... Striking the balance in care proceedings may well
mean that the child should not be called to give evidence in the great majority of cases, but that is a result and not a
presumption or even a starting point."
This led to the two limb test:
Ÿ

The advantages that it will bring to the determination of the truth; and

Ÿ

The damage that it may do to the welfare of the child.

This, in true legal fashion, spawned various sub-limbs. When looking at the advantages it would bring to the
determination of the truth, she said we must consider:
Ÿ

Whether it is necessary for the findings to be made in order that the case can properly be determined;

Ÿ

The quality of the evidence that the court otherwise has;

Ÿ

Whether there is sufficient other evidence without the child being cross examined. Sometimes little or nothing can
be gained from the child being cross examined orally, especially where there are just generalised accusations of
lying;

Ÿ

The quality of the ABE interview;

Ÿ

The age and maturity of the child;

Ÿ

The time that has elapsed since the events in question.

And in terms of harm we should look at:
Ÿ

The age and maturity of the child together with the length of time since the events in question;
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Ÿ

What support from the family or other sources the child has;

Ÿ

The child's own wishes and feelings about giving evidence must be borne in mind. The court endorsed the view
that an unwilling child should rarely, if ever, be obliged to give evidence;

Ÿ

The views of the Guardian and, where appropriate, of those with parental responsibility;

Ÿ

The risk of delay;

Ÿ

The potential damage if the child is not called since the family court has to give less weight to the child's evidence
in such circumstances;

Ÿ

Any risks to the specific child in the circumstances of that case.

At paragraph 27, Lady Hale held that:
"It does not assume that the most reliable account of any incident is one made from recollection months or
years later in the stressful conditions of a courtroom. Nor does it assume that an 'Old Bailey style' cross
examination is the best way of testing that evidence..... A family court would have to be astute both to
protect the child from the harmful and destructive effects of questioning and also to evaluate the answers in
the light of the child's stage of development."
Her ladyship continued at paragraph 28 that:
"The important thing is that the questions which challenge the child's account are fairly put to the child so
that she can answer them, not that counsel should be able to question her directly. One possibility is an early
videoed cross examination as proposed by Pigot [Report of the Advisory Group on Video Evidence (1989)].
Another is cross examination via video link. But another is putting the required questions to her through an
intermediary. This could be the court itself, as would be common in continental Europe."
Of course, there are a whole range of safeguards that can be put in place to protect a child who is to give evidence, such as
the use of video links, so that the child does not have to face a formal court setting and does not have to come face to face
with the person against whom they are making an allegation. It is important that we look at those safeguards when
determining the answers to either of the two limbs and ask ourselves how we can (if I may borrow a phrase) achieve the
best evidence; and how we may reduce the harm to the child at every stage of the process.
In studies conducted in 2001, 2004, 2007 and 2009 by Plotnikoff and Woolfson a total of 394 young witnesses in criminal
proceedings were interviewed. Over half said that they did not understand some of the questions that they were asked –
and these were just those who had identified that they had not understood one or more of the questions asked of them. Of
course, if that is so, then it places a huge question mark over the whole judicial process.
About half of socio-economically disadvantaged children have speech and language skills that are significantly lower than
other children of a similar age (Department of Children Schools and Families 2008); 10% of all children have a recognised
mental disorder and 1% have autism. Consequently, a significant number of children have communication difficulties.
This may go some way to understanding the difficulties that some children have in understanding cross examination. But
we lawyers are also to blame. After all, children find it difficult when lawyers use legal language and complicated words.
Judges are encouraged to explain to children that they should say if they don't understand any question (Equal Treatment
Bench Book 2009). However, more than 50% of children do not tell the court when they have had difficulties (Spence and
Lamb). The Achieving Best Evidence in Criminal Proceedings: Guidance on Interviewing Victims and Witnesses and Guidance on
Using Special Measures (2011) identified that 5% of young witnesses suggested that lawyers were sarcastic, rude, aggressive
or cross. Terms used included "bullying" and "badgering". Therefore, the court has to be particularly careful in this regard
both in respect of the hearing itself and the safeguards put in place.
Questions that violate good practice principles include compounded questions, those requiring an understanding of
complex concepts, especially time; figures of speech which could be interpreted literally especially by those with a learning
difficulty; questions that are repetitive or which jump around in time. How many times have we heard questions such as:
"You told the social worker that you bunked off school that day, did you not?" A wholly inappropriate question given the
combination of a positive and a negative element to it.
Zajac (2009) said that children are particularly susceptible to questions which suggest an answer, especially where the
question is re-enforced with physical cues.
In January 2012, The Judicial College published guidance for such cases. This advises judges to lay down "ground rules"
as to how the examination of child witnesses should be conducted including:
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(a) Adapt questioning to the child's stage of development;
(b) Ask short, simple questions one at a time;
(c) Follow a logical sequence;
(d) Speak slowly and allow the child enough time to answer the questions;
(e) Avoid tag questions;
(f) Avoid allegations of misconduct unless there is good reason.
It is commonplace now in criminal courts for a witness intermediary to be instructed to assist the child and the court. This
practice took time to filter across to the family courts. Plotnikoff and Woolfson described witness intermediaries as being
highly qualified communication specialists who may be involved from the initial investigation up to and including the
trial. They can produce a written report which is used by the court and counsel to make necessary decisions about the
special measures to be used at the trial and to inform judicial rules as to the questioning of the child. They may appear at
the trial (sitting with the child) to monitor the questions, and to advise as to any problems that arise where such problems
come from the witness's communication problems. However, it is also important for the child to have support after they
have given evidence and this is something that, clearly, local authorities have to give early thought to.
In Western Australia, the norm is for there to be an ABE-style interview followed by evidence being given either via a
video-link or it being pre-recorded. The Children's Witness Service will advise the judge and counsel of relevant factors
including the child's special needs and family circumstances. Under the Evidence Act 1906 (Western Australia) (Section
106I), the evidence of a witness (including cross examination and re-examination) can be given through a pre-recorded
video. Under Section 106K, the judge can determine who is to be present and what other special measures should be put
in place.
Guidelines given to counsel in Western Australia (which are similar to those of the Judicial College) include:
(a) Counsel should address the child by the name that they prefer. This is usually their first name;
(b) Questions should be short and simple;
(c) The witness should be given adequate time to answer the question;
(d) An answer should not be interrupted;
(e) The tone of questions should not be intimidating, annoying, insulting or sarcastic;
(f) Legalese should be avoided and vocabulary should be age appropriate;
(g) A young child should not be accused of lying – "incorrect" or "wrong" are preferable;
(h) Counsel should avoid repetition or mixing subjects;
(i) In cases where the witness is clearly incapable of answering the questions, counsel should consider
varying the approach or abandoning the cross examination.
Well, so much for the theory. In practice, theory is all too often something dreamt up in the Supreme Court or the Royal
Courts of Justice, but which translates poorly to the Family Court sitting at Somewhere-on-Sea where such decisions can
go unheeded.
That was very clearly the conclusion of McFarlane LJ in the recent case of Re E (A Child) [2016] EWCA Civ 473 where he
bemoaned the failure of courts the length and breadth of the Kingdom to properly apply Re W. "This case should serve as
a firm reminder to the judiciary and to the profession of the need to engage fully with all that is required by Re W and the
Guidelines [of the President's working group on children and other vulnerable witnesses]" said he.
He went on. Not only have we all routinely ignored Baroness Hale, but we are softies in the Family Court. McFarlane LJ
added:
"As is well known, children, even children of a very young age, who have made allegations of abuse which
are subsequently the subject of criminal proceedings, are required to give live evidence within the criminal
process. It is understood that some 40,000 do so during the course of each year. The child will typically be
protected from full exposure to the court room by the use of special measures, for example, answering
questions over a live video link. Conversely, for many years the practice and culture in family proceedings
was that such children, even if aged in their late teens, would never be required to give live evidence in the
family court."
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"Told you so" chimed our criminal cousins.
But whilst he urged us to engage the factors raised by Baroness Hale "together with any other factors that are relevant to
the particular child or the individual case, before coming to a reasoned and considered conclusion on the issue", he
reminded us that:
"Part of any consideration of the overall welfare of a child must be that decisions as to his or her future, or
the future of other children, are based, so far as is possible, upon a true understanding of important past
events. Whilst the process of giving oral evidence in relation to allegations of past harmful experiences will
almost always be an unwelcome one for any child, and for some that process itself may be positively
harmful, those negative factors, to which full and proper weight should be given, are but one half of the
balancing equation."
McFarlane LJ was quiet about the distinction drawn by Baroness Hale between criminal and family proceedings which she
said was partly because of the different rules in respect of hearsay evidence and partly because a judge in family
proceedings receives a significant amount of written evidence at the outset of a hearing, which a jury in a criminal trial
does not. Indeed, he subtly urged us to be more like our criminal cousins.
But what about Baroness Hale's opinion that the view of the Guardian should be taken into consideration. McFarlane LJ
was having none of that. "Guardians always say no, so what is the point of consulting them?" – he didn't quite say 1.
So is that the definitive and final answer to a question never more to be posed? Of course not, you've forgotten the first
rule again.
____________________________
Footnote:
[1] He actually said (at para 61): "This court understands that it is, however, common-place for guardians to advise that
the child should not be called to give evidence on the basis that they will or may suffer emotional harm as a result of doing
so. Where such advice is based upon the consideration of harm alone, it is unlikely to be of great assistance to the court
which is required to consider not only 'harm' but also the other side of the balance described in the Guidelines, namely the
possible advantages that the child's testimony will bring to the determination of truth."
22/7/16
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CASES
Re Z (surrogacy agreements) (Child arrangement orders) [2016] EWFC 34
Z was born as a result of a surrogacy arrangement gone badly wrong, resulting in Russell J being required to make
decisions as to where Z should live and how he should spend time with his parents.
The applicants, A and B, were the commissioning parents. They already had twins, who had been born to a surrogate
mother, V. Russell J was extremely critical of the couple's behaviour towards V. She described them as being "dismissive"
of V, "wholly uninterested in her" and as seeing "her primarily as a service provider to whom they had paid £12,500" [35].
A, said Russell J, had "no understanding…that he was dealing with another human being whose own expectations and
feelings needed to be taken into account" [37].
Very shortly after obtaining the parental orders in respect of the twins, A and B sought to enter into a second surrogacy
arrangement with the first respondent, X. They had identified X through a Facebook forum, facilitated by M.
A surrogacy agreement, found online and based on an overseas commercial surrogacy arrangement, was entered into
between A and B and X after a brief meeting at a motorway service station. Such an agreement is not binding in the UK.
Russell J described A and B as having spoken using the language of the marketplace and of having no insight into X's
thoughts and feelings: "Their approach to X, was, at the very least, potentially exploitative and they did little or nothing to
ameliorate it" [55]. X had learning difficulties, which should have been obvious to A and B, was illiterate and lacked
understanding of the arrangement she was entering into. She was also of limited financial means. A and B did not inform
X of their previous surrogacy arrangement with V, Russell J finding that "they set out to deceive X and that is indicative of
their lack of consideration, concern and respect for X who was willing to act as their surrogate" [51].
X then travelled with A to Cyprus where two embryos created from the gametes of A and a known egg-donor (and the
mother of the twins) were transplanted into her and she fell pregnant with twins. Prior to travelling to Cyprus, X had been
having doubts but felt "intimidated" by A and "could not find a way of expressing her feelings because she was concerned
that she might upset and displease the couple" [65]. The opinion of the psychologist at trial was that X "had created a
fantasy in which she could carry a baby" and in which she could create "some sort of alternative family, away from her
daily life and child and away from the troublesome environment she had experienced herself as a child" [61].
As the pregnancy developed X considered a termination, but was convinced by M not to. She then miscarried one of the
foetuses and, persuaded by M, she informed A and B that she had miscarried both. Later, M, who had "no reason to involve
herself to this extent apart from her own personal gratification in a sense of power or exercise of a controlling influence
over the lives of others with whom she was so singularly unconcerned" [74], disclosed to A and B that X was still pregnant.
A and B made applications in the High Court for a declaration of parentage, a child arrangements order, prohibited steps
orders, and a specific issue order.
After Z was born there was no question that a parental order could be made naming A and B as the parents, owing to the
requirement in section 54(6) HFEA 2008 that the surrogate mother give her unconditional and informed consent to the
making of such an order. Not only did she not consent, but Russell J considered that it was "questionable whether she had
a full understanding of the process at any stage" [7]. By the operation of section 33 HFEA 2008, X was to be treated as Z's
mother, and A his father.
It therefore fell to Russell J to determine with whom the child should live. The judge placed considerable emphasis on the
behaviour of A and B, not only historically but during the proceedings themselves. She considered their behaviour
indicative of their inability to understand the importance of Z's relationship with his mother, or to promote and support
Z's relationship with X. Russell J, having conducted a full welfare analysis concluded that X was better able to meet Z's
emotional needs and that he should live with her and her partner, P. Z would spend time with A and B for one in every 8
weekends until he reached the age of two.
Summary by Eirwen Pierrot, barrister, Field Court Chambers

K (A Child) [2016] EWCA Civ 462
In April 2015, the mother of an 8-year-old boy, P, applied for permission to oppose an adoption application in relation to
him. P had been removed from his mother's care in 2011; and, in February 2012 he had been made subject to care and
placement orders. At the final hearing, the court had the benefit of two reports (dated August 2011 and January 2012) from
a consultant clinical and forensic psychologist, whose opinion had been that, whilst the mother cared deeply for P, her own
needs would have prevented her consistently from meeting P's.
Separate proceedings took place in relation to P's younger sibling, K who had been adopted in 2015. In the course of those
proceedings, the same psychologist had produced an updated report (dated June 2013); which indicated that the mother
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was not likely to change very much within 5 to 10 years without therapeutic treatment – and, that she showed little
motivation for such treatment.
At the hearing for permission to oppose the adoption application in relation to P, the mother referred to a number of ways
in which her situation had improved. In refusing the application, HHJ Orrell referred extensively to the psychologist's
evidence which was, the learned judge found, "only 6 months old" (on the basis that the mother had, in February 2015
when the proceedings relating to K concluded, conceded that it was, at that point, current and valid).
On appeal, the mother argued that HHJ Orrell was wrong to base his conclusion on an old psychological report and that
the application should have been adjourned for an updating assessment; at a very late stage, the children's guardian and
Derby City Council indicated that they did not oppose the appeal.
Peter Jackson J sitting in the Court of Appeal gave the lead judgment of the Court and held that, given the importance of
the decision and the significance of the psychological evidence, it would have been necessary for the judge to confront the
fact that it was some 18 months old if he was to rely upon it – that is not what he did and, further, it was not for the Court
of Appeal to do so either.
In addition, given the unusual circumstances of the case, an updating report would be required – and, "matters having
reached the stage that they have", at [13], it would be better to ask an alternative professional to undertake that report.
In his concurring judgment, Munby P re-iterated that it is unusual in an application of this sort for the court to be assisted
by, or for the court to direct, the filing of a psychological or similar report. Even more unusual (but appropriate here) was
the preparation of the report by a different professional. Munby P emphasised that: "it is no ground for seeking the view
of a second expert that one or other of the parties (in this case the mother as it happens) disagrees, it may be profoundly,
with the view of the first expert."
The mother's permission application was remitted to be re-heard by a different judge.
Summary by Alex Laing, barrister, Coram Chambers

London Borough of Sutton v Gray & Others [2016] EWHC 1608 (Fam)
In June 2014, at the conclusion of family proceedings, Eleanor King J made a care order and gave a full judgment, finding
that Mr Butler was responsible for having caused Ellie Butler's death and that Ms Gray had failed to protect the children
from him. Reporting restriction orders have since been in force restraining publication of that judgment.
The day after the convictions of Ben Butler and Jennie Gray at the Central Criminal Court in June 2016, the media applied
for publication of King J's judgment on the following grounds [paras 10-26]:
• Open justice being vital to the rule of law;
• There being a particular need for the media to act as a public watchdog in care proceedings in the Family
Court because of the intrusion into family life;
• There being an important public interest in the press being able to follow and understand the family
proceedings concerning Ellie Butler;
• There being no risk of injustice in the criminal proceedings since the verdict had been given, no notice of
appeal has been lodged and that the press were already freely reporting the conviction of Ben Butler.
However, the risk of prejudice to a criminal appeal and any future re-trial sought by Mr Butler or Ms Gray was the primary
reason for Pauffley J dismissing the media's application and refusing to publish the judgment. Pauffley J reasoned as follows:
[33] "If there is any potential for a retrial then it seems to me that for exactly the same reasons as
underpinned the decision of Eleanor King J not to release her judgment in 2014, I must do likewise", and
[34] "There is the potential for prejudice to, even the derailing of, the criminal process. That, to my mind, is
manifest. The risk may be ... small but the consequences for the criminal process could be incalculable".
Pauffley J drew attention to the President's Guidance: 'Transparency in the Family Courts: Publication of Judgments' and
balanced the competing Article 8 and 10 rights under the ECHR. The judge conceded that "the arguments in favour of the
release of King J's judgment are powerful and strong [and] ... will remain so" [36], but until the criminal appeals' process
was at an end, the risk of prejudice to any re-trial through publication of the judgment would be too high.
Summary by Patrick Paisley, barrister, 1 Garden Court Family Law Chambers
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Malec v Poland 28623-12 [2016] ECHR 588
The father applied for contact with the parties' daughter "N" in January 2009. It took the Polish courts nearly two years to
issue an interim contact order, despite a court appointed guardian recommending that the issue needed to be resolved
speedily. A final order was granted in January 2012. The mother had continued to contest arrangements for N and, on the
father's case, prevented her from spending time with him. The proceedings continued for a number of years, during which
the father's attempts to enforce the final order saw him lodge more than 50 applications to impose a fine on the mother. As
the case continued, N was reported to become more reluctant to spend time with the father, resulting in difficulties
securing her attendance for contact.
Despite the father's repeated applications and a further report from a guardian confirming that N had no contact with the
father, the domestic courts had failed to resolve the issue. For example: even when fines had been imposed they were not
enforced for more than six months; and while the court had given three orders to allow the child to be forcibly removed
to spend time with the father, the guardian had not been able to enforce contact on those days.
As a result, the father applied to the European Court of Human Rights, arguing that the Polish authorities had failed to
take effective steps to enforce his right to contact with his daughter in breach of his Article 6 and 8 rights.
The Polish government initially contested the admissibility of the father's application, arguing that he had not exhausted
all of the remedies available to him in the domestic courts. However, in light of the father's repeated applications, the court
accepted that he had undertaken everything that could have been reasonably expected of him and declared the application
admissible.
The government subsequently submitted that it had undertaken all that could have been reasonably expected of it in the
circumstances of the case. The government relied on the fact that contact between the father and N had never been refused
and that the father had been able to see N on numerous occasions (albeit that contact had been disrupted by the parties'
ongoing conflict). Fundamentally, the government's position was that the proceedings had been conducted in a diligent
and efficient manner.
The court summarises the relevant case law in relation to Article 8 at paragraph 66 of the judgment. It is noted that the key
considerations for the court in a case such as this, beyond the child's best interests, included whether the authorities have
taken all the appropriate steps to facilitate such contact as can reasonably be demanded in the particular circumstances of
the case and that time needs to be managed carefully less a procedural delay results in the de facto determination of an
issue.
The court held that the Polish government had violated Article 8. It was accepted that the domestic courts' task was made
more difficult as a result of the strained relationship between the parties. However, there was nothing to suggest this
conflict affected the course of the enforcement proceedings or was the reason for the delays therein and their lack of
effectiveness. Furthermore, the government had been unable to explain the significant delays beyond pointing out that the
proceedings took place before three different courts. The court suggested that the guardian could have sought assistance
from the police when he tried to collect N for contact, albeit that the court accepted that coercive measures of this kind
against children are not desirable unless they are unavoidable.
The Polish government were ordered to pay damages to the father and a sum to reflect his legal costs and expenses.
Case summary by Frances Harris, barrister, 1 King's Bench Walk

Re A, B and C (UK surrogacy expenses) [2016] EWFC 33
A same-sex couple, F and G, who entered into concurrent surrogacy arrangements with three different surrogate mothers,
X, Y, and Z, whom they had met via a surrogacy site on Facebook. The resulting children, A, B, and C, were born within
six months of one another, and placed in the care of the applicants.
Whilst the applicants had complied with most of the criteria for obtaining a parental order, which are set out in s.54 of the
Human Fertilisation and Embryology Act 2008 (HFEA 2008), the court raised concerns about: (i) the payments made to the
respective surrogate mothers and (ii) the welfare implications arising out of commissioning three infants so close in age.
In respect of payments made, the applicants initially concealed from the Guardian and the court the amount of monies that
had been paid to the surrogate mothers. Ms Justice Russell stated that doing so raised "questions about their attitude
towards defrauding the authorities, and their good faith." However, on closer examination of the expenses of each of the
surrogate mothers, she held that the majority of the payments fell into the category of "reasonable expenses," in compliance
with the HFEA 2008.
The welfare of the three children was also an issue that had to be determined by the court. The decision of the applicants
to commission three children born in such close proximity to each other raised questions about whether they had taken
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"appropriate, child-centred decisions." However, in her analysis, the Guardian indicated that she was more than satisfied
that the applicants had demonstrated insight in advance of becoming parents to three infants and that the children were
receiving "excellent parenting." Ms Justice Russell accepted the analysis of the Guardian and granted F and G parental
orders in respect of all three children.

Summary by Bianca Jackson, barrister, Coram Chambers

MCJ v MAJ [2016] EWHC 1672 (Fam)
The husband's case was that the wife's financial award should not be predicated on the basis of sharing; rather, he
contended that she should leave this marriage with her needs met. The husband advanced his case from the existence of
a platform of established wealth at the start of their marriage in 2000. That wealth, he contended, had been built up over
a lifetime's work whilst he was married to his first wife.
By contrast, the wife claims were advanced on the basis of a full sharing entitlement. She relied not only on the existence
of clear promises which she said were made to her at the start of their relationship but also on many years of hard and
substantial graft when, side by side with the husband, she helped him to run two care home businesses which she
submitted were teetering on financial insolvency when the parties met. The wife's contribution towards the success of
those businesses was in dispute.
Roberts J held that she accepted and endorsed the stepped and intellectually rigorous approach of (a) deciding whether
the existence of pre-marital property should be reflected in outcome at all, depending upon issues of the length of the
marriage and what has been referred to in previous decisions as "mingling"; (b) if so, the extent of the pre-marital property
to be excluded from the sharing principle; and, finally, (c) the equal division of the remaining (marital) property subject
only to the cross-check of fairness and need. This approach having been analysed recently by Mostyn J in JL v SL (No 2)
(Appeal: Non-Matrimonial Property) [2015] EWHC 360 (Fam), paras 17 to 27. However, Her Ladyship held that there are
cases where reliable accountancy evidence is simply not available so as to make it possible for a court to establish a reliable
and historical benchmark in terms of crystallised value at a particular point in time and that this was one those cases.
Roberts J dealt with the correct approach to contributions in this type of case with reference to N v F (Financial Orders:
Pre-acquired Wealth), where Mostyn J had established that the court should ask whether it could be said that such financial
cross-fertilisation provides a foundation for an argument that the husband's pre-marital property had somehow become
'part of the economic life of [the] marriage … utilised, converted, sustained and enjoyed during the contribution period'?
Roberts J held that this is part of the dilemma in determining what is meant by the oft quoted process of 'mingling'
non-matrimonial property with matrimonial assets. In N v F (Financial Orders: Pre-acquired Wealth), there was a specific
finding that a sum of just over £2 million which the husband had brought into a 16 year marriage was well and truly
'mingled into the economic life of the partnership'. Mostyn J found that this sum of money was 'the bedrock on which [the]
marriage was founded'. Roberts J held that this was not the situation here.
Roberts J established that the application of income generated by a capital asset (such as a commercial property portfolio)
in order to sustain - in part - the domestic economy of a marriage (or, indeed to prop up the temporarily ailing fortunes of
a parallel but unrelated business venture) does not thereby change the fundamental nature of that capital asset. It was
non-matrimonial from the outset.
Roberts J further established that this kind of contribution stands in exactly the same position as a significant sum of money
inherited by a party prior to the celebration of a marriage. If those funds are invested and preserved throughout the
marriage without any inroads being made into the underlying capital value, the use of interest generated in respect of
those funds does not impugn the fundamental nature of the inheritance as non-matrimonial property.
Roberts J held that the outcome of this case must reflect, in part, that early unmatched contribution made by the husband.
In terms of Robert's J findings in relation to the existence or otherwise of the agreement relied on by the wife, Her Ladyship
reached the conclusion that the husband's evidence was more likely to be true. Roberts J held that she was unable to find
that the husband specifically agreed that, as a condition of cohabitation, he would transfer to the wife a 50% interest in one
of the relevant properties.
Roberts J found that it was even more unlikely that he would have agreed to part with 50% of his entire wealth. On balance,
Her Ladyship accepted his evidence that, whilst he was willing to share with the wife the benefits which flowed from his
wealth as a consequence of marriage, there was never – on his part at least – an expectation, far less a legal commitment
or agreement, to endow her independently with a 50% share of that wealth.
However, the judge made findings that the husband had failed to properly acknowledge the very significant contribution
which she found find the wife had undoubtedly made towards the transformation of the care homes businesses.
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Nevertheless, Roberts J established that a distinction had to be drawn between the wife's strict entitlement to her fixed or
legal "share" of the company sale proceeds (25%) and her claim to a 50% share of the value of the marital acquest.
Summary by Joseph Moore, barrister, 1 Garden Court Family Law Chambers

Re N (Children) [2016] EWCA Civ 656
This is Lord Justice McFarlane's decision in an appeal brought by the brother of the subject child in care proceedings. The
issue in the appeal is whether the appellant should have been given permission, by Her Honour Judge George, to make
an application within care proceedings for contact with his sister.
The relevant provisions are contained within section 34(3) and section 10(9) of the Children Act 1989. The appeal raised no
substantive point of law.
The child, a girl, was aged 16 and the appellant, her brother, rising 19 at the time of the appeal. Previously both had lived
with their paternal aunt and uncle pursuant to a residence order. They believed their parents from their home country of
Nigeria to be deceased, although it transpired that this was likely untrue. In 2010 the appellant left the home to live with
foster carers. The paternal uncle died in 2012. In early 2015 the appellant applied for a Child Arrangements Order wishing
to spend time with his sister. Simultaneously the appellant was in proceedings in relation to his immigration status. Within
those proceedings both the appellant and child were found to have been victims of child trafficking. A section 37 report
was thus commissioned in the private law proceedings, as a result of which public law proceedings were issued and the
child was placed in the local authority's care. This procedurally stalled the appellant's application for a child arrangements
order.
The appellant applied for leave to be joined to the public law proceedings and separately for leave to apply for contact.
Both applications were refused. An appeal was brought in relation to the second application only.
Leading counsel for the appellant (Mr Frank Freehan QC) based the appeal on four submissions:
(i) That the judge had failed to consider that the appellant had an outstanding application for contact under
section 8. There was no consideration of his Article 6 rights to a fair trial on the contact issue by the judge
when she came to rule upon his application within the care proceedings.
(ii) The judge had expressed the view that the court could "arbitrate" on any matters in dispute. This was
erroneous, and the court should engage in an ordinary forensic process of allowing an applicant for contact
to present his application and then determine it, and that could only happen if the applicant was permitted
to make his application.
(iii) The judge elevated the understandable concern about not upsetting the child around her exams to a
finding of "harm" in order to fit in with the criteria in section 10(9) of the Children Act when the evidence
simply did not reach that level of finding.
(iv) The appellant was the closest family relative to the child in this jurisdiction; there now being currently
an estrangement between the child and the paternal aunt. The Article 8 and Article 6 rights of these two
young people should have been protected by the judge granting the application.
In allowing the appeal, Lord Justice McFarlane accepted each of the four grounds made on the appellant's behalf. Standing
back from the grounds, a 'big point' in the decision about contact was the importance of contact to this child in her
particular circumstances. There was a significant difference between the position of the local authority and Guardian and
the position of the appellant in relation to contact; the former wished for it to be supervised and progress slowly, the latter
with for unsupervised contact. The appellant was entitled to be heard on that issue.
Summary by Helen Pomeroy, barrister, 1King's Bench Walk

IW v Secretary of State for Work and Pensions and DW (CSM) (Child support calculation of income) [2016] UKUT 312 (AAC)
In a case based on the new child support scheme, the agency made a decision on 14.10.13 that the non-resident parent (the
father) was liable to pay to the parent with care (the mother) £128.98 per week in respect of the three qualifying children
from the effective date of 6.9.13. The father provided information regarding his current income to the agency on 28.10.13.
The mother's appeal to the First-tier Tribunal was allowed, directing the agency to recalculate the liability from the same
effective date, but using a higher gross weekly income on the basis of figures produced by the mother. The father sought
to appeal. The Secretary of State did not support the appeal.
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The issue was the obtaining of information from HMRC, and whether the FTT erred in using the more recent figure
obtained not directly from HMRC but from the mother (or other source). Upper Tribunal Judge Gray identified that the
legislation was new and untested on appeal, and felt there were two arguable issues that arose:
1. Whether the FTT was in fact entitled to use information that came to it from the mother and not directly
from HMRC. The regulations were yet to be interpreted as a matter of law so that was of potential importance.
2. The position if the FTT was not entitled to use that information but there was current income information
available to it that satisfied the "25% plus rule", the use of which would result in a higher gross income.
Upper Tribunal Judge Gray was able to dismiss the appeal on the basis of the legal issues on the papers, an oral hearing
not being necessary.
The relevant legal provisions were as to the meaning of the rules relating to the use of historic and current income set out
in regulations 35 to 38 of the Child Support Maintenance Calculation Regulations 2012.
In this case, on the basis of what was accepted by the FTT, the father's income had increased following the period for which
the historic income figures were provided by HMRC.
Upper Tribunal Judge Gray considered that the regulations properly read mandate that the HMRC figures, where they are
available, shall be used to calculate historic income. Should that result in unfairness (as may have been the case here in that
HMRC appeared to provide figures for the 2011/2012 tax year when, at the date of the request, they would have had
figures for 2012/2013), the current income provisions may be used.
The source of the current income figure is not limited in the regulations to HMRC, as the historic income is. Any source
considered to be reliable by the decision maker, which includes the FTT which looks afresh at the calculations in the
decision under appeal, may be used.
The FTT could have directed HMRC to produce the appropriate tax year figures if they were in their hands, but in general
the provisions as to the use of current income may ameliorate the hardship that the provision of a lower figure creates.
It will be important for tribunals to be aware of the power to seek information, and of the role of the current income figures
as an alternative where the 25% increase is reached. If in this case the current figures had been higher but not 25% higher
than the historic figure, thought would need to have been given to approaching HMRC.
Whether or not to seek that information from HMRC is a discretionary decision in which the welfare of any children
affected must be considered under s.2 CSA 1991. It would be an unusual circumstance where the welfare, at least of the
qualifying children, did not militate towards the conclusion of their maintenance being calculated on figures that were
appropriately up to date where there were not reliable current income figures to use.
In the circumstances of this case, if there was an error of law it was not material and the decision stood.
Summary by Victoria Flowers, barrister, Field Court Chambers

Re X (A Child) (No 2) [2016] EWHC 1668 (Fam)
On 10 June 2016, Munby P handed down a judgment in Re X (A Child) [2016] EWHC 1342 (Fam) which was sent to BAILII.
The front sheet of the judgment recorded that it was handed down in open court and it did not contain the rubric
describing conditions for publication of judgments handed down in private.
Munby P noted that a judgment handed down in the Family Division or Family Court to which s.12 of the Administration
of Justice Act 1960 applies cannot be published without the permission of the judge. The judge may attach conditions to
such permission, which often includes restrictions on identifying the child or others (hence the usual form of the rubric).
Munby P referred to his description of the purpose and effect of the rubric as described in Re RB (Adult) (No 4) [2011]
EWHC 3017 (Fam). The rubric is not an injunction and there is no penal notice attached, but it is binding on anyone who
seeks to make use of a judgment to which it is attached and anyone who disobeys it may be guilty of contempt of court in
accordance with s.12 of the AJA 1960. This approach does not have any application to a judgment handed down in public.
The judgment in its precise form that it was handed down on 10 June had been sent to the advocates on 8 June and no one
raised any point in relation to the judgment being handed down in open court or the absence of the rubric.
On 12 June, the legal blog suesspiciousminds.com published a detailed report and analysis of the judgment. The birth
parents were named and a link given to a newspaper report of the proceedings in the Crown Court which had reported
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the birth parents indicating that they would be launching a fight to recover their child. Munby P made it absolutely clear
that suesspiciousminds.com was fully entitled to publish what it did and cannot be criticised.
On 13 June, one of the solicitors contacted BAILII asking for the judgment to be temporarily taken down to prevent any
wider publication of the birth parents' names. BAILII contacted Munby P to ask whether it should be taken down and
Munby P informed BAILII it should not be taken down. Later in the afternoon, the local authority made an application to
Munby P for a reporting restriction order (RRO) seeking an injunction restraining the identification of X, the birth parents
and the adoptive parents. The local authority's application was supported by the birth parents and the adoptive parents.
Notwithstanding concerns about the adequacy and shortness of notification of the application to the Press Association (as
required by FPR 2010, PD12I), Munby P decided to make the RRO in the terms sought for a very short period of time (3
days) until the matter could be properly heard. At the return hearing, the Press Association was present and represented
and the issue was whether the RRO should continue until the next directions hearing in the substantive case.
Munby P had "little difficulty" in concluding that the RRO restraining the identification of X and the adoptive parents
should remain in force and this approach was accepted by the Press Association. However, the more difficult issue was
the identification of the birth parents, whose names were in the public domain as a result of the Crown Court trial and
previous media engagement. The Press Association contended that it would be inappropriate in the circumstances to
require that the birth parents now remain anonymous.
Whilst Munby P was sympathetic to the Press Association's position, he concluded that there was justification for
maintaining the birth parents' anonymity "for the time being" as to do so would also protect X and the adoptive parents
from the enhanced glare of publicity. To name the birth parents would add to the overall intrusiveness and distress for
the adoptive parents and X in the interim. Munby P therefore decided to extent the RRO until the conclusion of the next
directions hearing in the substantive case.
Munby P noted that in applications for RROs, it is necessary to comply meticulously with the requirements in the Practice
Direction, as the Press Association informed that failure to give proper notice to the media of such applications is a
continuing problem. It is also necessary to, in the notice, provide sufficient information about the identity of the child to
allow the media to identify who or what the application refers to.
Finally, the request to BAILII to take down the judgment was misconceived. It is the responsibility of the judge alone to
decide whether to send a judgment to BAILII and to ensure that the correct version is sent and has been appropriately
anonymised. It is also for the judge alone to decide whether BAILII should be invited to take a judgment down. Any
requests for a judgment to be taken down should be made to the judge not to BAILII.
Summary by Ariel Ricci, barrister, Coram Chambers.

Re AO (Care Proceedings) [2016] EWFC 36
Brief facts
AO's parents, who originate from Hungary, but had been living in England for some time, relinquished AO for adoption
at birth. The LA originally started wardship proceedings under the inherent jurisdiction in the course of which it invited
the court to make an order permitting it to send AO to be adopted in Hungary. Refusing such application, Mr Justice Baker
concluded that an order under the inherent jurisdiction authorising the placement of a child abroad for adoption infringed
s.85 of the Adoption and Children Act 2002 (the ACA 2002) (judgment dated 3/3/16, reported as [2016] EWHC 440 (Fam)).
On 1st April 2016 the LA filed an application for a care order with a care plan for AO to be placed in Hungary, which would
not, if accepted, infringe s.85 of the ACA 2002 pursuant to schedule 2 para 19. A number of steps within the PLO were
dispensed with, and a final hearing took place on 3rd May 2016, the issues being:
1) Whether the threshold criteria for making a care order under s.31 of the Children Act were satisfied;
2) If so, whether the care plan based on a placement of AO for adoption in Hungary was in accordance with
her welfare interests, and
3) If so, whether the court should approve the placement notwithstanding the mother's refusal to give her
consent, on the grounds that she was withholding that consent unreasonably.
The LA and the Children's Guardian invited the court to answer all three questions in the affirmative, but the parents took
a contrary position on all three issues. AO's parents felt that her welfare would be better served being adopted here, rather
than in Hungary.
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(1) Threshold criteria
The LA contended threshold was crossed on the following basis: (para 12)
1. AO having to be permanently removed from her mother at birth;
2. having to be cared for by a foster carer, however caring and competent, rather than her own parents;
3. having in due course to be moved to another carer, whether in England or in Hungary;
4. being deprived of any relationship with her birth parents and possibly with their extended family;
5. being deprived in her early weeks and months of experiences consistent with her Hungarian culture and
heritage;
6. being likely to become an adopted person rather than being brought up by her birth family, and having
in due course to learn that her parents chose not to bring her up themselves.
Mr Justice Baker considered circumstances whereby a mother believes that she is unable to look after her child, because
her past history demonstrates that she is incapable of caring for a child, or, that she feels that she cannot keep the baby for
other reasons, concluding that 'a civilised society must accommodate such feelings and decisions, as societies always have.'
(para 18) 'If society does not tolerate and facilitate such decisions, mothers who feel that they cannot keep their babies will
be driven to take other measures.' (para 18)
The court accepted the submission on behalf of the parents, namely that the threshold criteria had not been satisfied and
a finding that, as a relinquished child born in this country and now highly adoptable, AO would suffer significant harm
as a result of growing up English rather than Hungarian, would be a distortion of the statutory criteria.
Commenting that 'when a baby has been simply abandoned on a doorstep, it is likely that criteria will be satisfied', (para
19) Mr Justice Baker concluded:
'…each case will, as always, turn on its own facts. In cases where the mother has reached the difficult
decision that she cannot keep the baby, notified the local authority in advance, and made responsible plans
for the relinquishment of the baby in a way which minimises the risk of harm, it is in my judgment unlikely
to be the case that the threshold criteria will be satisfied. It is likely that a baby deprived of her mother's care
will suffer some form of harm but that will be diminished if the baby is swiftly moved to another carer in a
planned way. Even when a baby suffers harm from being deprived of her mother's care, it does not follow
in these circumstances that the harm can be described as being attributable to the care given to the child not
being what it would be reasonable to expect a parent to give. A mother who concludes that she cannot care
for her baby, and who notifies the authorities and makes responsible plans for relinquished in the baby at
birth, is not, in my judgment, acting unreasonably.' (para 19)

(2) Welfare
Having concluded that threshold was not met, it was unnecessary for Mr Justice Baker to determine whether the LA care
plan, to place AO in Hungary, would be the best outcome for her welfare. However at paras 22-27 his Lordship set out his
brief reasons for reaching such conclusion.

(3) Dispensing with consent
In view of his Lordship's decision in relation to threshold the decision as to whether to dispense with the mother's consent
to a placement in Hungary did not arise, but Mr Justice Baker confirmed that had he been required to do so, he would have
declined. His Lordship concluded:
'…in all the circumstances, I do not see how the mother's view that AO should be placed in this country
could be described as unreasonable. It seems to me manifestly to fall within the broadband of choices which
a reasonable parent might make. In those circumstances, had it been necessary for me to decide this issue, I
would have refused to dispense with her consent under schedule 2 para 19.' (para 32)
Mr Justice Baker issued a cautionary note at the conclusion of the judgment that it should not be assumed that this will be
the outcome in every case where a child of foreign parents is relinquished for adoption. It is emphasised that each case will
turn on its own facts.
Following his Lordship's decision, the LA indicated that it would proceed, under s.19 of the Adoption and Children Act
2002, to place AO for adoption in this country as soon as possible, in accordance with the parents' wishes.
Summary by Emily Ward, Barrister, Broadway House Chambers
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Z v Z and Others [2016] EWHC 1720 (Fam)
The wife's Part III MFPA 1984 application followed a Russian divorce, and Russian financial remedies proceedings that
were concluded by agreement and included broad finality clauses. In Z v Z & Others [2016] EWHC 911 (Fam), Roberts J
had determined that it was appropriate for the English court to make financial orders in this matter, and Her Ladyship
stressed that the two judgments must be read together as part of a single decision. Crucially, the Russian proceedings, even
if contested, would not have been able to consider the Kensington House, a property that W lived in in London but which
was held by a trust, a structure not recognised by Russian law and therefore which could not form part of a Russian award.
It was agreed between the parties that this was a 'needs case', but H argued that W's needs had to be assessed in light of:
1. The delay in W's application (the Russian order having been finalised in 2009).
2. The non-matrimonial source of H's wealth.
3. The agreement that W gave to compromise all her worldwide claims, including those against trust
property (and the reliance that H and his family had placed upon that finality).
In relation to the delay, Roberts J found that there had been a tactical element in the timing of W's claim, and that she had
deliberately waited until her flat in Moscow had sold before she made her application so as to increase her connections to
this jurisdiction. This resulted in a more conservative assessment of W's future needs [52], [102]. However, no finding was
made that W had deliberately delayed in the expectation that H's financial position would improve and therefore that she
made have a greater claim in 2015 than in 2009 [53].
In relation to the source of H's wealth, Roberts J noted that 'the provenance of the wealth against which she is claiming is
gifted or inherited wealth, none of which is the product of marital endeavour' [54]. H's wealth was derived from his father,
Dr Z, as it had been throughout the marriage. Having referenced H's submissions on N v F (Financial Orders: Pre-Acquired
Wealth [2011] EWHC 586 (Fam) and Vince v Wyatt [2016] EWHC 1368 (Fam) [26], Roberts J held that this factor should also
act as a limiting factor on the assessment of W's needs [54].
The previous agreement between the parties (reduced into an order as part of the Russian proceedings) was not sufficient
for the English court to make no financial provision for W. The existence of the agreement was an important factor, and
meant that Roberts J could not simply consider what an English court would have done had the divorce proceedings
occurred here in 2009 [78]. Roberts J analysed the relevance of Granatino v Radmacher (formerly Granatino) [2010] UKSC 42
in Stage I of her judgment, and noted in the Stage II judgment that the Radmacher test required more than a simple
assessment of whether the division of the visible assets on their values at the time looked fair at the time [90]. The Russian
court had been unable to consider any remedies in relation to the Kensington House [72] and had not investigated the
circumstances of W's occupation [73]. There was, therefore, a concern as to whether W's housing and income needs would
be met at such time as she was no longer granted occupation of the Kensington House [74]. Her Ladyship distinguished
the situation in De Renee v Galbraith-Marten [2016] EWCA Civ 537, where there had also been proceedings concluded by
agreement in an overseas jurisdiction on the basis that there was potential for continued unfairness in the present case, and
that the parties in De Renee had received full and relevant advice on all possible remedies throughout the Australian
proceedings [68] – [70].

Outcome
Ahead of the hearing, H had agreed to pay the rent on the Kensington House so as to allow W to remain living there until
their youngest child completed tertiary education. Roberts J therefore considered W's needs outside of this, in light of W
having 'substantial' connections to the jurisdiction [82], albeit that there had been a tactical element to her delay, and the
assets that W had already received in the Russian proceeding [85]. W had accepted, it was found, that she would not have
any claim for ongoing spousal maintenance, and had formally compromised such a claim in Russia [91].
H's case was that W could step down her housing need following the youngest child completing tertiary education (in
2022), and that she would be able to meet her housing need from her own resources by that time [105]. Roberts J accepted
that, although the position may have been different under an English divorce, it would not be appropriate for W to remain
in the Kensington House indefinitely, and indeed that transferring the property to her risked providing her with an
outcome that would exceed what she could have received from purely English proceedings [111], [127].
Against a background of H's assets of £33 million [8], Roberts J found that W would need a housing fund of £2.5 million
(on present figures) to rehouse in 2022 [126]. Having reviewed her budget. Roberts J found that her income needs were
£138,847 [123]. This would leave H's standard of living significantly greater than hers, although no party had sought parity
in this regard, which was appropriate give the delay and the award W had already received in Russia [118]. These needs
existed as a matter of fact independent of W's compromise of her spousal support claims, although the compromise was a
relevant factor in considering how far these needs were met [124]. Roberts J took no account of W being able to exercise an
earning capacity to help meet her own needs, on the basis that she had on going obligations to the children and that her
language difficulties in England would limit her employment opportunities [126].

www.familylawweek.co.uk

Family Law Week August 2016 - 54
Taking account of the £4.685 million of assets already held in W's name, Roberts J calculated W's shortfall against the
Duxbury fund she would require to meet her future income and housing needs. In doing so, Roberts J allowed for the fact
that W's housing fund would also generate income that could be retained for the six years until she has to rehouse [131].
Treating W's investment flats as liquid capital (as opposed to income streams) [130], this left W with a shortfall of
£1,148,480 on her Duxbury fund for her future needs (having accounted for the assets she already retained and the housing
fund she would need from this). Roberts J found that, given the scale of his wealth, it was fair and reasonable for H to meet
this shortfall [132].
The children's needs were found to be £35,000 pa each, as W had contended, but Roberts J held that W's requested level of
extras was too high, even in light of the fact that W and H would be unlikely to be able to agree on individual items of
provision in the future [139]. H was therefore also to pay for such tuition as is agreed to be considered necessary by the
children's schools, on top of his agreement to meet any private medical bills not covered by the insurance he provided
[139].
Roberts J concluded the judgment with a strong steer that, although any costs applications would be considered, they
might be inappropriate in light of the needs-based nature of her assessment.
Summary by Summary by Samuel Littlejohns, barrister, 1 Hare Court

Juffali v Juffali [2016] EWHC 1684 (Fam)
Christina Estrada Juffali (W) applied for financial relief under Part III of the Matrimonial and Family Proceedings Act 1984
("the 1984 Act") from her former husband Dr Walid Juffali (H).
H, a Saudi national, born in Lebanon, was aged 61, and in "the final stages of a terminal illness" (§ 170), "receiving palliative
care at a clinic in Zurich" (§ 4). W was born in the USA, and was aged 54. She had had a successful international modelling
career commencing in 1981 when she moved to Paris at the age of 19. The provenance of H's wealth was the family
business, EA Al-Juffali and Brothers, "a successful family enterprise which was involved in the supply of electricity and
telecommunications throughout the Kingdom of Saudi Arabia" … "That wealth [had] enabled the respondent to become
involved in a number of charitable and philanthropic causes" (§ 11).
The parties met in 2000, commenced a relationship by March 2001, and married in Dubai in September 2001. At that point
the couple agreed that W would stop modelling in order that she might be at H's side. She had not worked since. The
principal family base throughout the marriage was England. The parties had a daughter, S, who was aged 13, and who
was being privately educated in England.
From 2005 the matrimonial home was Bishopsgate House: a "vast and prestigious property … immediately adjacent to
Windsor Great Park" ("BGH") with "a full retinue of staff, including groundsmen, gardeners and … security" (§ 16). It was
owned through a family trust structure.
The respondent had also purchased a grand palazzo in Venice in 2007, which W claimed had in fact been a gift to her
(although subsequently sold), and, in 2008, a plot of land upon which had been built a substantial "iceberg" chalet, with an
interior specification of "sumptuous opulence" in Gstaad, Switzerland (§ 18). W asserted that this property, and a
"weekend getaway home" in Devon also purchased in 2008 had been gifted to her. H would frequently buy expensive
jewelry for W, including a blue diamond ring which W believed to be worth between USD 15 and 18 million. H removed
it from BGH and claimed to have given it to a third party, refusing to divulge its location or the identity of the third party.
H offered W USD 2 million in lieu.
Over the years 2013 – 2015 H's disclosed income was c. USD £115 m.
H married his third wife, L, in February 2012, unbeknownst to W. In March 2012 H informed W that he would buy her
two homes, one in London and a holiday home in California. The latter was purchased first and now had net equity of c.
£11m (§ 84). H's only son died aged 23 in 2012. In November 2012 H held an elaborate wedding ceremony with L at the
palazzo in Venice, but five months later he told W that he had divorced L.
In 2013 the parties reconciled and returned to BGH. In June 2013, W was asked to sign what she thought was a living will,
in the presence of an Imam, at a family celebration at BGH. This was written in Arabic and it provided for H's two adult
daughters from his first marriage, and for S, to receive various family properties, stocks and shares (worth c. £565m). S
was required to sign it (despite not being able to read Arabic). W only came to understand that it was a "contract of sale",
H having a unilateral right to cancel, during the course of the financial proceedings.
Contrary to his assertions, H had not ended his relationship with L. W decided to divorce him, issuing, but not serving,
proceedings in August 2013. With no notice to W, H pronounced talaq in Jeddah, Saudi Arabia on 17 September 2014,
consigning W's financial claims to an application under Part III of the 1984 Act.
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Litigation history
A few days before decree absolute, in December 2014, W issued an application for permission to proceed under Pt III of
the 1984 Act. Upon being granted permission, her substantive financial application was issued on 22 December 2014 in
England.
Also in 2014, H became the permanent representative of the International Maritime Organisation at the invitation of the
Prime Minister of St Lucia.
H applied to strike out W's application on 2 February 2015, stating that he was not resident in the UK for tax purposes. He
also asserted diplomatic immunity. As Hayden J found in Estrada v Al-Juffali [2016] EWHC 213 (Fam) at § 36, H "ha[d]
sought and obtained a diplomatic appointment with the sole intention of defeating W's claims consequent on the
breakdown of the marriage" (§ 26). The claim to diplomatic immunity was dismissed by Hayden J, that decision upheld
by the Court of Appeal. The Supreme Court refused permission to appeal.
H had provided no trust documentation with respect to various family trusts, despite being asked to do so (§ 96).

Interim provision
W's interim needs budget was c. £1.78m pa, and she sought a legal services order. On 6 April 2016 Roberts J made a legal
services order in the sum of £735,000 and awarded interim periodical payments of USD 1.75m. Because of the very sad
circumstances of H's ill-health, the final hearing was expedited and took place on 24 June 2016, although H was too ill to
give evidence, even via video-link.

Legal framework
The court set out the relevant parts of ss 16, 17 and 18 of the 1984 Act, and reiterated the effect of the seminal judgments
of White v White [2001] 1 AC 596 and Miller; McFarlane (§ 9) [2006] UKHL 24, [2006] 2 AC 618.
Much of the argument in this case centred upon the relevance and importance of the marital standard of living as a
reference point for future needs. Reference was made to the judgments of Lord Nicholls in White v White at 608H, Baroness
Hale in Miller; McFarlane at § 138 and Charles J in G v G [2012] EWHC 167 (Fam), [2012] 2 FLR 48 at [136(iii)(a)] in that
respect. The judgment of Mostyn J in BD v FD [2016] EWHC (Fam) 594 at 91, 112 – 114 and 118 was approved, as was that
of Mostyn J in SS v NS (Spousal Maintenance) [2014] EWHC 4183 (Fam), [2015] 2 FLR 1124, at § 35 and 46. Furthermore "the
having of children changes everything" per Holman J in Murphy v Murphy [2014] EWHC 2263 (Fam) at § 35.
As this was a Part III claim, the court applied the judgments in Agbaje v Agbaje [2010] UKSC 13, [2010] 1 AC 628 and MA v
SK [2015] EWHC 887 (Fam).

W's position
W sought a London housing fund of £62.8m, plus retention of her Californian property (£11m), and £1.4m to enable her to
purchase a country house outside London (£4.38m). She also sought £½m for cars, £1m for artwork, £2.1m to discharge her
US mortgage, £50k for contingent legal costs in St Lucia and £7k for unrelated litigation costs., . As she had no access to
the husband's Family Corporate Office, W had instructed accountants PWC to calculate her likely future needs. In contrast
to her interim maintenance figure, they had arrived upon a much larger sum of c. £6.37m plus monies which W stated she
required to support her extended family - quantified at £160k pa. She had factored in two step-downs of maintenance.
She sought capitalisation at £127 million. W, relying upon the principles in Cowan v Cowan [2001] EWCA Civ 679, [2002]
Fam 97, included financial provision for her parents and grandmother because of the historic voluntary assumption of
responsibility by H (§ 91).

H's position
Calculating W's existing wealth to be £20.2million, H offered a further £17m plus the use of a "luxurious London property"
during S's minority (§ 93).
Thus the parties were over £150m apart.

Judgment
The court distilled the approach to be derived from the authorities (§ 79).
The court could derive "little assistance" from the assertions by H as to what was awarded to his first wife (§ 94).
The guidance offered by Mostyn J at § 46 of SS v NS [2015] 2 FLR 1124 applied "equally to a so-called 'big-money' case
where a clean break on the basis of capitalised maintenance is the likely outcome" (§ 112).
It was "entirely appropriate in all the circumstances for this court to make an order for financial relief in favour of the
applicant" (§ 131).
Although this was an "international family" the court "regard[ed] the connections of this case with England to be strong"
(§ 131)…"their home in this jurisdiction was, I am satisfied, their main base" (§ 131).

www.familylawweek.co.uk

Family Law Week August 2016 - 56
The court did "not regard the considerations flowing from section 16 of the 1984 Act as operating as any significant brake
or restriction" (§ 133). However, the court was "dealing not with the equivalent of a full English sharing claim under Part
II [MCA 1973] but with a needs-driven claim under Part III" and " there is … a need to scrutinise budgets carefully" (§ 133).
As for housing, the court did "not regard the sort of Schedule 1 [Children Act 1989] arrangement which [H] advances in
his open proposal as either reasonable or appropriate in this case" (§ 148). W was awarded a housing fund of £18m,
rejecting "a 'like for like' need using as a yardstick the value of the respondent's home in London" (§ 151).
An assessment of future remarriage or cohabitation "has no place or relevance in my approach to this case", in the absence
of an established and committed relationship (§ 153).
W had not "made out a case for the acquisition of a second English property with all the attendant running costs". The
court did not "accept that it is realistic in the confines of a Part III application to include either capital or income provision
for a second home in this country" (§ 154).
The court was "satisfied that, with a net annual budget of £2.5 million, the applicant can meet her reasonable needs" (§ 161).
There would be two step-downs in maintenance, the first being 33% upon S completing tertiary education (to include a
gap year) and the second being 25% upon W turning 75 (§ 156 and 161). Following Duxbury this capitalised at £44.3m.
W could downsize her Beverley Hills property, thus saving c. £6 million. H would therefore need to pay to W a total of
£53m (to include the London housing fund and the Duxbury award, less W's contribution of £8.97m from her own resources).
W's jewelry, whilst worth £4.83m would be retained by her "for the purposes of personal adornment" (§ 165).
The court adjourned the matter of chattels, inviting the parties to agree the same.
The court did "not propose to make se§te provision in [its] award for the applicant's extended family", W being able to
choose to fund them if she so wished (§ 167).
Finally the court added that its decision was not subjective: - "the figures have emerged clearly from a carefully considered
and objective view of what this particular applicant in the circumstances of this particular case needs in terms of adequate
financial provision for her future" (§ 168).
The court was "entirely satisfied that [H] has access to resources which are more than sufficient to enable him to pay" (§
169). "Further, [it could] not ignore the fact that the respondent's own needs will be limited to the remainder of his life
expectancy" (§ 170).
A capitalized lump sum of £1,773,715 was ordered by way of child support for S.
The court would find pursuant to s 17 MWPA 1882 that W was the legal and beneficial owner of the blue diamond ring if
W was not minded to accept H's offer of USD 2m for it (§ 173).
Summary by Gwyn Evans, barrister, Tanfield Chambers

Lewis v Warner [2016] EWHC 1787 (Ch)
The deceased, B, died on 6 May 2014. Her last will was not found, but a reconstituted version was admitted for probate.
The will provided for B's only daughter, L, to inherit her mother's estate. The estate principally comprised of B's home, GA.
Since 1995, GA had also been the home of W. W, aged 91 at the time of the first instance decision, began living with B in
1995 and had lived together with B until her death nearly 20 years later. They never married, but the recorder at first
instance accepted that during this time they had lived together as if husband and wife in all respects.

The Cross-Applications
L, as executrix of her mother's estate, issued a claim against W seeking possession of GA and damages for trespass or
mesne profits. W made a cross-application for relief under the Inheritance (Provision for Family and Dependants) Act 1975
('the Act'). W accepted that he was wealthier than L but sought to keep GA as a roof over his head for a multiplicity of
reasons, including difficulties with his health and the fact that the house was in a location where W had lived his long life.

The Judgment at First Instance
This judgment sets out at paragraphs 6 – 11 the legislative framework for applications under the Act and then goes on to
consider the judgment that was being appealed.
The Recorder hearing the application determined that, looked at objectively, the maintenance of a roof over the head of W
should be able to come within the definition of s.1(2)(b) of the Act. It was held that the provision had a financial value
because without it W would have to rent/buy elsewhere. Its removal from W under the will, it was held, meant that the
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will failed to make reasonable financial provision for W thereby opening up the discretionary stage of the two stage test;
this involved balancing the interests of both W and L.
The Recorder took into account W's physical disability, his age, the length of time GA had been his home and the fact that
he made contributions to the costs of the home during the cohabitation and concluded that these factors all favoured a
continuance of W's ability to remain in GA. Considering the interests of L, the Recorder considered that it would be
unreasonable for her to have to wait until W's demise to realise her interest in the property. The Recorder concluded that
W's should be given the option during an appropriate period to have GA transferred to him upon him paying £385,000 to
B's estate (that valuation having been obtained on behalf of L).

Grounds of Appeal
L appealed on three broad grounds:
(1) The Recorder failed to apply the law in accordance with either judicial guidance or the facts, and as a
result came to utterly wrong conclusions in respect of the merits of the claim ("the Utterly Wrong
Conclusions Point");
(2) The Recorder fell into error in treating Mr Warner's claim as a claim under s 1(1)(e) of the Act ("the
Section 1(1)(e) Point");
(3) The Recorder exceeded his powers by making an order which he had no power to make ("the No Power
Point").

Decision
Newey J refused the appeal. He held as follows in respect of the Grounds of Appeal:
Section 1(1)(e) Point – Had the Recorder treated W's claim as made under section 1(1)(e) of the Act there is no doubt that
he would have been wrong to do so. However, it was held that the Recorder's judgment was essentially making the point
that the fact that the will did not contain anything to allow W to remain at GA meant that it had failed to make reasonable
financial provision for his financial maintenance within the meaning of section 1(2)(b). The judgment did not therefore
erroneously focus on section 1(1)(e) of the Act and as such the ground of appeal failed.
The Utterly Wrong Conclusions Point – It was argued that the Recorder failed to appreciate that an Act whose purpose is
to enable applicants to ask for "reasonable financial provision" to be made at the expense of an estate necessarily imposed
as a practical requirement an obligation on W to satisfy the Court that he had financial needs which, unreasonably, were
not met by B's will. It was said that, objectively speaking, W had no financial need to continue to live at GA and the fact
that he wished to do so did not render it unreasonable that no provision was made for him to remain there.
Newey J. accepted that "financial provision" for an applicant's "maintenance" would in the overwhelming majority of cases
involve an overall transfer of value from the estate to the applicant, but he held that term "maintenance" was not confined
to support with a person's cost of living. It was held that it could refer to other forms of assistance with the requirements
of daily life. If a person is in want of a particular thing to sustain a reasonable quality of life, the provision of it could
represent "maintenance" regardless of his financial means. In other words, it was said, a person can potentially be in need
of "financial provision" for his "maintenance" without being in any way short of money. Newey J. held that the Recorder
had to undertake a "value judgment" and it had not been demonstrated that the Recorder made an error of principle or
otherwise arrived at an impermissible conclusion. This ground of appeal therefore also failed.
The "No Power" Point – This Ground has two strands: (1) that the Court could not use its powers under section 2 of the
Act to order an estate asset to be transferred at full market value; (2) if L was obliged to transfer GA to W then the Recorder
should have order W to pay for his occupation up to the date of transfer.
The first strand was given short shrift by Newey J. It was held that it must have been open to the Recorder, having decided
that, W's financial means notwithstanding, B's will failed to make reasonable provision for W, it was open to the Recorder
to give effect to that decision by exercising his powers under section 2 of the Act to compel L to transfer GA to W. The first
strand was therefore refused.
In respect of the second strand, Newey J held that principally since the figure of £385,000 was already quite generous to L,
it was understandable that the Recorder saw no need to compensate her further.
Summary by Oliver Woolley , barrister, 1 Garden Court Family Law Chambers
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D (A Child - Jurisdiction - Habitual Residence) [2016] EWHC 1689 (Fam)
The mother ('M') had moved to France some years prior to the application by the father ('F') for a child arrangements order
and other orders. The mother subsequently returned to the UK with the child for a period of time in the winter of 2015/16.
The court had to determine whether (a) the initial move to France (made in September 2013) was a permanent one such
that it established the child's habitual residence in France and (b) whether the period of time when M and child returned
to the UK (approximately 18 weeks from December 2015 to April 2016) was of such a nature as to establish habitual
residence in England and Wales.
F's case was that the initial move was never permanent and/or did not establish habitual residence, however the court
disagreed, thus necessitating consideration of both of the above questions.
M's case was both that (a) the initial move was indeed permanent and did establish habitual residence in France, and that
(b) the subsequent time spent in the UK (her case being that she was looking after her unwell father) was not a change of
habitual residence.
The first half of the judgment summarises the facts in relation to the initial move to France in 2013 and the time spent in
the UK between December 2015 and April 2015. The second half of the judgment summarises the law and its application
to this case.

Principles
In considering and summarising how to determine the issue of the child's habitual residence the judge referred to four key
decisions, the first [at para.75] from the Court of Justice of the European Union - Re A (Area of Freedom, Security and Justice)
Case C-523/07, [2009] 2 FLR 1, where guidance on matters to consider when looking at habitual residence is set out at
paragraphs 30 to 42, and where at paragraph 44 the court summarises as follows:
'[44] Therefore, the answer to the second question is that the concept of 'habitual residence' under Art 8(1)
of the regulation must be interpreted as meaning that it corresponds to the place which reflects some degree
of integration by the child in a social and family environment. To that end, in particular the duration,
regularity, conditions and reasons for the stay on the territory of a Member State and the family's move to
that State, the child's nationality, the place and conditions of attendance at school, linguistic knowledge and
the family and social relationships of the child in that State must be taken into consideration. It is for the
national court to establish the habitual residence of the child, taking account of all the circumstances specific
to each individual case.'
The phrase 'the place which reflects some degree of integration by the child in a social and family environment' is central
to this and other judgments, including the second case to which the judge refers [at para.76], namely the Court of Justice
in Mercredi v Chaffe Case C-498/10, [2011] 1 FLR 1293. Again this case, as with Re: A above, at paragraphs 44, 51 and 53
sets out some matters to which one may refer in evaluating the issue of habitual residence, and (at paragraph 56)
summarises 'habitual residence' as
[56] '…meaning that such residence corresponds to the place which reflects some degree of integration by
the child in a social and family environment.'
The judge then moves [at para.77] to the judgment of Baroness Hale in Re A (Jurisdiction: Return of Child) [2013] UKSC 60,
which reminds that 'habitual residence is a question of fact and not a legal concept such as domicile. There is no legal rule…'.
Baroness Hale also, at paragraph 54 (v) approves and prefers 'the test adopted by the European court', and confirms that
'The test derived from Shah should be abandoned when deciding the habitual residence of a child.'
Further key points of principle from Baroness Hale, quoted by the judge here, include:
'[43] It follows from the requirement that residence be habitual that it is not lost by temporary absences …
Thus one can be habitually resident somewhere where one is not actually present at the relevant time. …
54(vi) The social and family environment of an infant or young child is shared with those (whether parents
or others) upon whom he is dependent. Hence it is necessary to assess the integration of that person or
persons in the social and family environment of the country concerned.
(vii) The essentially factual and individual nature of the inquiry should not be glossed with legal concepts
which would produce a different result from that which the factual inquiry would produce.
(viii) … it is possible that a child may have no country of habitual residence at a particular point in time.'
The final key case to which the judge refers [at para.80] is Re B (A Child) (Habitual Residence: Inherent Jurisdiction) [2016]
UKSC 4, where Lord Wilson says at 45:
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'[45] I conclude that the modern concept of a child's habitual residence operates in such a way as to make it
highly unlikely, albeit conceivable, that a child will be in the limbo in which the courts below have placed
B. The concept operates in the expectation that, when a child gains a new habitual residence, he loses his old
one. Simple analogies are best: consider a see-saw. As, probably quite quickly, he puts down those first roots
which represent the requisite degree of integration in the environment of the new state, up will probably
come the child's roots in that of the old state to the point at which he achieves the requisite de-integration
(or, better, disengagement) from it.'
This see-saw analogy is described by the judge at paragraph [91] as 'very helpful' and he explicitly deploys it at paragraphs
[93] and [94], where he sets out the factors on either side, i.e. which on the one hand suggest the child 'had achieved the
requisite degree of disengagement from his French environment' and on the other hand suggest the child 'had not achieved the requisite
degree of disengagement from his French environment.'
Despite the unusually long period of time (18 weeks) spent in the UK by M and the child, the judge determined that it was
nonetheless, in the circumstances of the case, only a temporary matter, and that on the balance of the evidence it was clear
that the child remained habitually resident in France.
In the final paragraph of his judgment, HHJ Bellamy reiterates the message from previous case law, namely that 'the
decision about whether a child has gained or lost habitual residence in a particular State is quintessentially fact-specific.'

Summary by Matthew Richardson, barrister at Coram Chambers.

Grant & Another v Baker [2016] EWHC 1782 (Ch)
The trustees in bankruptcy had applied for the sale of the first respondent's home which he jointly owned with the second
respondent. The first and second respondent had a disabled adult child (aged 30) who had the mental age of an 8/9 year
old and was incapable of living on her own.
The application came before District Judge Foss who ordered that the trustees were entitled to one half of the beneficial
interest in the property and that the second respondent was entitled to the second half. The District Judge ordered the sale
of the property but ordered that the sale was to be postponed until the disabled child no longer resided at the property
without putting a longstop date on the sale of the property.
The trustees appealed the postponement. The grounds of appeal were that the judge had erred in making certain findings
of fact and, in any event, erred in the exercise of her discretion, both in making the order she did and failing to include a
long stop date by which the sale had to take place.
The appeal was heard by Henderson J who allowed the appeal.
Section 335A(2) of the Insolvency Act 1986 provides that where an application is made in respect of a bankrupt's house
which is or has been the home of the bankrupt or the bankrupt's spouse the court must consider:
(i) the conduct of the spouse …, so far as contributing to the bankruptcy,
(ii) the needs and financial resources of the spouse …, and
(iii) the needs of any children; and
(c) all the circumstances of the case other than the needs of the bankrupt.
Section 335A(3) provides:
'… after the end of the period of one year beginning with the first vesting under Chapter IV of this Part of
the bankrupt's estate in a trustee, the court shall assume, unless the circumstances of the case are
exceptional, that the interests of the bankrupt's creditors outweigh all other considerations.'
The respondent to an application one year after the first vesting of a bankrupt's estate is therefore required to show
exceptionality. Thereafter the judge has a discretion as to how to proceed in light of the considerations in subsection (2)
and the exceptionality of the case.
Henderson J accepted that the circumstances in the case were exceptional before moving on to consider the exercise of the
District Judge's discretion following the finding of exceptionality. Henderson J concluded that the underlying purpose of
the bankruptcy legislation was to enable a bankrupt's interest in a property to be realised and made available for
distribution among his creditors. This purpose had not been met through the District Judge's order.
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Henderson J highlighted that the District Judge had considered that it would be unreasonable to require the disabled adult
child to live in private rented accommodation but Henderson J was unconvinced by this decision for four reasons:
i. the judge was unduly influenced by the perceived lack of security for the disabled adult child if they were
to move into rented accommodation. Rental accommodation is secure on a long-term basis.
ii. the first and second respondents were able to meet the rental payments from the first and second
respondent's incomes and the second respondent's remaining equity in the property.
iii. The disabled adult child had previously undertaken a move and the medical evidence was not enough
to justify a postponement of the sale;
iv. The judge was wrong not to consider any alternative to indefinite postponement of the sale.
Henderson J therefore allowed the appeal and imposed a further postponement of the sale of 12 months.
Summary by Joshua Viney, barrister, 1 Hare Court

Krapivin v Russia - 45142-14 (Judgment (Merits and Just Satisfaction) - Court
(Third Section)) [2016] ECHR 644
The applicant alleged that his Article 8 right to respect for family life had been violated by a Russian court decision denying
him contact with his son and that his Article 6 right to a fair trial had been breached by proceeding with a hearing in his
absence.

Background
The applicant killed his wife by stabbing her. The applicant's son, ('N'), was three years old at the time and witnessed the
murder. After the applicant's arrest, N's maternal grandmother ('V') was appointed his guardian. A Russian court found
that the applicant could not be held responsible for the murder due to a temporary psychiatric disorder in the form of an
acute reaction to stress. It ordered compulsory psychiatric treatment of the applicant in a psychiatric hospital.
The following year, the court found that psychiatric treatment was no longer necessary and ordered the applicant's release
from the psychiatric hospital, though he remained under psychiatric supervision for a further three years.
Following his release, court proceedings were brought, where the childcare authority and V sought to deprive the
applicant of his parental responsibility and the applicant sought to terminate V's guardianship and have N returned to his
care. The court concluded that in view of N's age and attachment to V, a change of his residence could be traumatic for
him, but the court noted that there was still the possibility for the applicant to communicate with and/or see N.
A second set of proceedings was brought for contact rights. The applicant informed the court that he would be on a
business trip for a month and requested that no hearings be listed whilst he was away. However, the hearing was listed
whilst during this time and neither party attended (the applicant contended that he was unaware of the hearing). At the
hearing, the court considered the substantive documents in the case and dismissed the application for contact, concluding
that it was not in N's interests to resume contact with his father. At an appeal hearing, the applicant was present and
legally represented, but the original decision was upheld.
Sometime later, the applicant in fact resumed contact with N by visiting him at school and having telephone and Skype
conversations with him.
The applicant again brought proceedings seeking to terminate V's guardianship of N and having N returned to his care.
V brought a counterclaim to have the applicant's parental responsibility restricted and to prevent his contact with N. The
court dismissed all the applications, concluding that it was in N's best interests to continue to live with V, but also noting
that there were no grounds to restrict the applicant's parental responsibility for ban him from communicating with N.

ECHR decision
The applicant complained of Article 6 and Article 8 violations in respect of the second set of proceedings when he was
denied a contact order at a hearing when he was not present or represented.
The Court reiterated "that the mutual enjoyment by a parent and child of each other's company constitutes a fundamental
element of family life" and that domestic measures to hinder such enjoyment are an interference with Article 8 rights. An
interference is a violation unless it is in accordance with the law, pursues a legitimate aim and can be regarding as
"necessary in a democratic society". It was noted that consideration of the best interests of the child is of "crucial
importance in every case of this kind". A fair balance between the interests of the child and those of the parent must be
struck, but the interests of the child may override those of the parent.
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The Court concluded that the interference was in accordance with the law and pursued a legitimate aim. In respect of
whether it was necessary in a democratic society, the lower court has sufficient evidence before it to assess the child's best
interests. The decision was within the margin of appreciation allowed to the state and the domestic court's procedural
approach was reasonable in the circumstances. The interference was therefore necessary in a democratic society. It was
also noted that in subsequent proceedings, the issues were reassessed in the light of new developments and that the
applicant and N had established regular contact. There was therefore no Article 8 violation.
The Court also concluded that there was no merit in the Article 6 complaint. Both parties had been absent from the hearing
complained of and the case was considered on the papers before it. The Court considered that any breach of Article 6
rights at the hearing caused by the applicant's absence had been remedied during the appeal hearing in which he was
present and represented.
Summary by Ariel Ricci, barrister, Coram Chambers.

Re A (A Child) [2016] EWCA Civ 759
This was an appeal against the making of a declaration by Mrs Justice Parker on 20 June 2016 whereby her Ladyship
declared that:'It is lawful and in A's best interest to remove his respiratory support by extubating him and, if he becomes unstable, not
to reintroduce his respiratory support again but instead generally to furnish such treatment by way of pain relief or
sedation and nursing as may be appropriate to ensure that A suffers the least distress and pain at the time and in the
manner of his dying.'
The effect of upholding the declaration is that the ventilator which keeps A (a little boy born on 16 October 2013 (2 yrs 8
months)) alive, would be removed and he would die quickly thereafter.
A's mother appealed on the following grounds:
(1) The judge was plainly wrong to make a finding of fact that A was in pain and/or felt pain, and/or
misunderstood the evidence in respect of pain, leading to a plainly wrong finding;
(2) Failing to carry out a proper, detailed and careful balancing exercise in respect of whether continued
treatment was in A's best interests and by failing to do so, erroneously carried out the best interests analysis;
and
(3) Failed to properly have regard to the obligation to protect life.
St George's University NHS Foundation Trust ('the Trust') and A's guardian, each supported the judge's
decision.

Brief facts
Following a serious road traffic accident A suffered grave injuries. A is tetraplegic and cannot feel anything below the neck.
A cannot see and he is unable to process this into functional hearing. He does not respond to any command, noise or sight.
He does not demonstrate any sign of awareness of his surroundings and is minimally conscious. He has no spontaneous
respiratory effort, no limb movement, no response to painful stimuli, no cough reflex and weak gag responses. A has
remained in paediatric intensive care since the day of the accident and receives 24 hour one to one nursing care. His life
expectancy is uncertain but limited.

Evidence
The Court heard evidence from Dr Manna (consultant paediatric intensivist and A's treating clinician); Dr Thomas
(consultant paediatric neurologist who was asked to prepare an independent report by the Trust); and Dr Smith
(consultant paediatric neurologist) who was the jointly instructed expert in the proceedings. A's mother also gave
evidence. She was unable to accept the medical evidence as to A's current level of responsiveness.
At trial Dr Manna, Dr Thomas and Dr Smith, together with the children's guardian, were each of the view that A's best
interests could only be served by discontinuing life-sustaining treatment.

Submissions
In summary, A's mother submitted that (i) A is not in pain and (ii) that there would be an improvement in A's level of
awareness in the coming months, the full extent of which remained unclear. Her central submission was that in the absence
of the burden of pain to A and the benefit to him of some future improvement meant that, had the judge thereafter given
proper weight to the sanctity of life, she would have concluded that the application made by the NHS Trust was, at the
very least, premature and would have dismissed the application.
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The law
The 'clear and well established' law in respect withdrawal of life sustaining treatment and appeals is set out at paras 31-39
including: Aintree University Hospital NHS Foundation Trust v James [2013] UKSC 67; 'the well-known and helpful analysis'
of the proper approach to the balancing exercise found in Holman J's judgment in Re NHS Trust v MB and Others [2006]
EWHC 507 (Fam); and Re B (A Child) (Care Proceedings: Appeal) [2013] UKSC 33.
Consideration is also given to the Royal College of Paediatrics and Child Health guidance entitled 'Making Decisions to
Limit Treatment in Life-limiting and Life-threatening'. (paras 40-42).

The grounds of appeal
(1) Finding of pain
The area of medical disagreement in relation to pain was clear – see paras 44-49. Mrs Justice Parker stated:
'I cannot find precisely what causes a pain/discomfort/sensation but I am satisfied that hospital procedures
which relate to the neck area, particularly suctioning, are painful or at least very unpleasant for him. This
is a procedure which has to be carried out on a frequent number of occasions and will have to continue to
be carried out if a tracheotomy was performed and an airway inserted.' (para 25)
That being so, Lady Justice Kind formed the view that:
'…the judge, having seen and heard the evidence had to resolve this difficult issue and in doing so had to
choose between what was (given the level of expertise and experience of the experts before her)
undoubtedly a 'reasonable range of professional opinion'.' (para 49)
Lady Justice King concluded that:
'it cannot be said that the judge was plainly wrong in preferring the interpretation of Drs Manna and
Thomas that the physical signs which they had observed, and which are the commonplace signs associated
with pain and/or discomfort, are evidence of precisely that.' (para 50)

(2) Failing to carry out a proper, detailed and careful balancing exercise in respect
It was argued by A's mother that the judge erred in failing adequately to put into the balance the fact that A's life is not
burdensome as he is not in pain and this important factor having been removed from inclusion in any balance sheet, as a
disadvantage of continued treatment, the judge failed to include on the opposite side, the benefit to be gained to A from
the modest improvement that might be seen in the months ahead. It was accepted that the judge undertook a balancing
exercise, but it was submitted that her attempts to do so were fatally flawed by her failure to give proper weight to the
absence of burden as a consequence of A suffering no pain and the expectant benefit of increased awareness in the future.
As to 'improvement' Dr Smith's view was that whilst A's brain will always be poorly functioning as a consequence of the
devastating injury, as organisation of the brainwaves occurs over time there can be some modest improvement in A's level
of awareness - see para 26. Dr Manna did not agree that there would be any meaningful improvement in A's condition
now or in the future.
Notwithstanding his evidence of the possibility of the sort of improvement he described, Dr Smith, in common with the
other experts, was clear that the decision as to whether to withdraw lifesaving treatment should be made now because he
could foresee that time would 'buy' a greater burden of suffering than it would 'buy' benefits.

(3) Failed to properly have regard to the obligation to protect life
A's mother submitted that had the judge given proper weight to the sanctity of life she would have accepted that the
application was premature and refused to make the declarations.
It was held that 'the whole premise of her [A's mother] appeal rests on her interpretation of Dr Smith's evidence in relation
to 'pain' and 'improvements' and of those findings as being determinative of the outcome. To approach the case in this
way not only ignores the evidence in relation to A's progressive brain atrophy and the 'ominous' EEGs, but also fails to
acknowledge or properly to take into account the fact that Dr Smith supports the application.' (para 55)

Decision
Lady Justice King, with whom Lord Justice McFarlane agreed, concluded that:
'…having correctly directed herself as to the law and weighed up with care all those factors which would
inform her as to A's best interests in the widest sense, could not be said to have been wrong in agreeing with
all of the experts and with A's children's guardian that the time has now come to withdraw treatment other
than palliative.' (para 59)
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In relation to the use of balance sheets, their Lordships reiterated that whilst balance sheets are often useful and of
assistance to the judge, too heavy a focus on a balance sheet may lead to a loss of attribution of weight, thus:
'…At the end of the day, as was emphasised by Baroness Hale in the Aintree case, the test to be applied by
the courts in such cases is simply this: what is in the best interests of the child at the particular time in
question, having regard to his welfare in the widest sense, not just medical, but social and psychological?'
(para 57)
Summary by Emily Ward, Barrister, Broadway House Chambers

Re F & M (Children) (Thai Surrogacy) (Enduring family relationship) [2016]
EWHC 1594 (Fam)
The matter concerned the application for parental orders in respect of twins born on 13 January 2015 conceived by way of
IVF subsequent to a commercial surrogacy agreement entered into between the applicants (a British couple) and the
respondent birth mother (a Thai national).
On 29 May 2015 the applicants filed their application for parental orders. On 23 June 2015 the court appointed a Parental
Order Reporter (POR) and the matter came before the court for a final hearing on 12 January 2016.
In determining whether to grant the parental orders to the applicants the court, three particular issues required some
consideration:
(1) Whether the applicants were in an 'enduring relationship';
(2) The status and legality of the agreement entered into in Thailand; and
(3) The financial payments made in Thailand to the surrogate and clinic.

Whether the applicants were in an 'enduring relationship' (s.54(2) HFEA 2008)
The court reviewed existing authorities (Re Z [2015] EWFC 73, Re X [2015] 1 FLR 349), guidance arising from the ACA 2002
(which also includes, as a definition of a 'couple', those who are 'in an enduring relationship' s.144(4)) and the Hansard
Debates accompanying the drafting and enactment of the HFEA 2008. The court concluded that "it is clear, therefore, that
parliament intended that this court is to decide whether a relationship is, or is not, an enduring family relationship" (para
29). It is accordingly a question to be determined at the court's discretion, on the facts specific to the case.
Relevant to this case was the following:
Ÿ

the applicants had both previously been in relationships that ended as a result (in part) of their respective partners
not wanting children;

Ÿ

prior to meeting B, P had already entered into a surrogacy agreement with the respondent;

Ÿ

B and P met in April 2014, cohabited from June 2014, continued to cohabit since and plan to marry in August 2017;

Ÿ

the applicants had together supported each other through the surrogacy process, traveled together to Thailand, and
supported each other through the court proceedings;

Ÿ

they were bringing the children up together.

Moreover the Court noted the observations of the POR who wrote that "it would certainly appear that P and B are in a
loving relationship; for example they related to each other in an emotionally attuned, affectionate way." (Para 31).
The court concluded, being mindful that Parliament "pointedly and specifically decided not to define an enduring
relationship in terms of its longevity", concluded that on the facts, P and B were a couple for the purposes of s.54(2) (para
32).

The status and legality of the commercial surrogacy agreement
At the time of the surrogacy agreement and the birth of the twins, there was no governing legislation in force in Thailand
in respect of commercial surrogacy agreements. In July 2015 the Protection of the children born by Assisted Reproductive
Technology Act (ART Act) came into force in Thailand, under which commercial surrogacy in Thailand was forbidden
and punishable by up to ten years' imprisonment. The court obtained the legal opinion from a Thai lawyer who reported
that in the two cases decided under s.56 of the ART Act (providing for children born by surrogacy prior to the Act coming
into force), parental rights had been granted, and on one occasion to a single man. In her opinion, the Thai courts would
interpret s.56 broadly and not limit it to heterosexual married couples.
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Mrs Justice Russell held that "there was no reason for this court to conclude that the applicants entered into the agreement
with the surrogate and the Thai agencies or clinic in anything other than good faith as the agreement was lawful in Thai
law at the relevant time." (Para 12).

The financial payments to the surrogate and clinic in Thailand
Under s.54(8) the court must be satisfied that no money or other benefit (other than for expenses reasonably incurred) has
been given or received by either of the applicants for or in consideration of (a) the making of the order; (b) any agreement
required by subsection (6); (c) the handing over of the child to the applicants; or (d) the making of arrangements with a
view to the making of the order, unless authorised by the court.
The court noted that a number of payments were made by the applicants in this case but accepted that they had used their
best endeavours to try and provide as much information as possible concerning those payments made to the Clinic and to
the respondent. The court noted that the courts have previously authorised payments where far less evidence had been
available (A&B and X&Y and C&D [2015] EWHC 2080).
Whilst the court has a duty to 'scrutinise applications for authorisation under section 54(8) with a view to policing the
public policy matters...' (Re L (a child) [2010] EWHC 1738 (Fam) at 12), it should only refuse a parental order in the 'clearest
case of the abuse of public policy'. The court considered the various payments made, to include compensation for the
respondent's loss of earnings, money for vitamins and medicines and a small gift, and concluded that the sums were not
so great so as to have 'suborned the respondent's will' (para 44). The various sums were accordingly authorised by the
court.
Having satisfied herself that the remaining criteria of s.54 were met, Russell J held that it was it in the children's best
interests now and for the rest of their lives for the parental orders to be made, and necessary that the orders be made to
give legal effect and recognition to the children's identities.
Summary by Esther Lieu, barrister, 3PB

H (Care Order: Designated Local Authority) [2016] EWFC 39
The case concerned four children. The parents were both of Slovakian origin who had come to live in Leicester in 2013.
Neither parent spoke English and both had borderline learning difficulties. The father had a longstanding problem with
alcohol abuse and perpetrating domestic violence against the mother. The parents separated after he was accused of
sexually abusing a child in April 2015. Concerns were raised in relation to the mother's care of the children and Leicester
City Council issued care proceedings in respect of the children in June 2015.
The four children were placed with the mother in a residential assessment centre in Coventry. The assessment reached a
positive conclusion. As the mother's access to benefits remained an unresolved issue within the proceedings, Leicester City
Council arranged for the family to stay in rented accommodation in Coventry (the tenancy agreement being held in the
local authority's name) as well as paying the mother's housekeeping bills.
The guardian contended that the children remained at risk, particularly as the mother and children continued to wish to
be reunited with the father.
By the time of the final hearing, two issues remained for determination by the court:
(1) Whether final care orders should be granted in relation to the four children, as proposed by the guardian
or supervision orders, as proposed by Leicester City Council.
(2) Whether Leicester City Council or Coventry City Council should be the designated local authority.
In relation to the second issue, the children had been living in Coventry since November 2015 and Leicester City Council
proposed that, following the conclusion of care proceedings, Coventry City Council should become the designated local
authority.
At the court's instigation, a joint planning meeting had been held between Leicester City Council and Coventry City
Council, following which Leicester City Council decided to give notice on the mother's tenancy agreement. This had the
effect of making her homeless and the children homeless and eligible to be rehoused by Coventry City Council. This led
to severe criticism from the children's guardian and HHJ Bellamy.
HHJ Bellamy considered the relevant legal framework in relation to the designation of local authorities within care
proceedings at paragraphs [65] – [69] of his judgment. He accepted that the correct approach was to consider the children's
ordinary place of residence, which was determined by reference to where they were living immediately before they were
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placed into care. In this case, the children had been living in Leicester immediately before being placed in care and
therefore HHJ Bellamy deemed Leicester to be the designated authority.
The learned judge, of his own motion, considered the effect of the children living in Coventry since leaving the residential
unit. He concluded that as Leicester City Council had continued to provide the family with accommodation and effectively
decided where the family should live (placing them in Coventry) there was no reason to change his view that Leicester
City Council should be the designated local authority.
In light of vulnerability inherent in the children's lives, particularly as a result of Leicester City Council's decision to
terminate their tenancy agreement, HHJ Bellamy viewed final care orders as necessary and invited Leicester City Council
to reconsider their final care plans.
Summary by Frances Harris, barrister, 1 King's Bench Walk

GN v Poland - 2171-14 (Judgment (Merits and Just Satisfaction) - Court (Fourth
Section)) [2016] ECHR 667
Brief facts
Ÿ

The applicant lives in Canada.

Ÿ

In 2009 the applicant married a Polish national ('EN') in Canada. They continued living in Canada and their son
was born there in September 2010.

Ÿ

In April 2011 the family went to Poland on holiday.

Ÿ

The couple split up in May 2011 and EN refused to return to Canada with the child. Soon afterwards the applicant
went back to Canada alone.

Ÿ

On 31 October 2011 the applicant lodged an application to have his child returned under the Hague Convention.
This application was registered with the Kielce District Court ('the domestic court') on 23 January 2012.

Ÿ

The domestic court decided to obtain an expert report from the Family Consultation Centre to assess whether there
was a grave risk that the boy's return abroad would expose him to physical or psychological harm or otherwise
place him in an intolerable situation.

Ÿ

The applicant subsequently issued divorce and contact proceedings. The contact proceedings were stayed pending
the outcome of the divorce proceedings. The Polish court held that the English court was better placed to preside
over these matters given that the last place of residence was in the UK.

Ÿ

Contact was awarded to the application in 2014. The divorce proceedings were not resolved.

First Instance: The domestic court
On 2 January 2013 the domestic court dismissed the applicant's Hague Convention application. The Court held that the
child had been wrongfully retained in Poland by his mother within the meaning of the Hague Convention. It also
considered that, in line with Article 17 of the Hague Convention, the interim orders concerning the issues of custody over
the child and his residence which had been granted by the Canadian and Polish family courts were viewed as irrelevant
to the case at hand. It was 'ultimately held that separating the two-year-old boy from the mother and returning him to his
father in Canada would be traumatic and hard to bear for the child. This, in turn, would pose a threat to the child's
emotional and social development and would perturb his sense of security and stability.' (para 17)
The applicant appealed, arguing that the first-instance court had erred in that it had given a broad and not restrictive
interpretation of Article 13 (b) of the Hague Convention and had dismissed his application even though it had not been
established that the child was at a grave risk of physical or psychological harm if returned to Canada. The applicant also
challenged the expert report, arguing that it was unconvincing and inconsistent with the evidence obtained.

Appeal: Regional Court
On 19 July 2013 the Kielce Regional Court dismissed the appeal. The appellate court observed that international and
domestic practice required that Article 13(b) be given a restrictive reading to the effect that, in principle, any unfavourable
consequences of the child's separation stemming from the order to surrender the child by the abducting parent did not
give rise to a grave risk of physical or psychological harm within the meaning of that provision. It also noted that the aim
of the Hague Convention would be achieved if the abducting parent returned with the child. If no objective obstacles to
the abducting parent's return were present, it could be inferred that the parent was refusing to return and was acting in
his or her own interest and not the interest of the child.
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The appellate court held that the utmost importance had to be attached to the child's contact with his mother and his
separation from her would place the boy in an intolerable situation. The following factors were relied upon by the
appellate court:
(a) the applicant's son had arrived in Poland with both parents at the age of six and a half months, in April
2011;
(b) since then the child had been taken care of solely by his mother; the most important element in his life
was his contact with the mother;
(c) he did not have any memories of his life in Canada;
(d) and the applicant had not considered the child's remaining in Poland illegal prior to October 2011.

Appeal: European Court of Human Rights
The applicant complained of a breach of Article 8 because of the dismissal of his Hague Convention request. In particular,
the applicant alleged that the domestic courts had misapplied the Hague Convention and had allowed the child to become
alienated from him by failing to decide the case speedily. The Polish courts had also erred in entertaining EN's divorce
petition and issuing interim orders on the issues of the child's residence and child support.
The parties' submissions before the Court appear at paragraphs 45-50.
The 'general principles' on the relationship between the Convention and the Hague Convention, the scope of the Court's
examination of international child abduction applications, the best interests of the child and on the procedural obligations
of the States, are laid down in the Court's Grand Chamber judgment in the case of X v. Latvia and also in a number of other
judgments concerning proceedings for the return of children under the Hague Convention. (para 51)
In applying those principles to this case the Court noted that the primary interference with the applicant's right to respect
for his family life may not be attributed to an action or omission by the respondent State, but rather to the action of the
applicant's wife and his child's mother, a private individual, who had retained their son in Poland.
'That action nevertheless placed the respondent State under a positive obligation to secure for the applicant
his right to respect for his family life, which included taking measures under the Hague Convention with a
view to ensuring his prompt reunification with his child (see K.J. v. Poland, cited above, § 53, and IgnaccoloZenide, cited above, § 94).' (para 53)
The court concluded that the Polish family courts in the present case lacked the elements which are necessary for the
proper assessment of the best interests of the child in the context of specific proceedings under the Hague Convention.
The Court considered that the delay in the proceedings did not meet the urgency of the situation and was not in
compliance with the positive obligation to act expeditiously in proceedings for the return of children. In conclusion, in the
circumstances of the case seen as a whole and notwithstanding the respondent States' margin of appreciation in the matter,
the Court considered that Poland failed to comply with its positive obligations under Article 8 of the Convention.
Although finding a breach of Article 8, the Court observed that, as the child lost contact with his father at the age of six
months and has lived with his mother in Poland for over four years, the court's judgment 'should in no way be interpreted
as suggesting that the respondent State should take steps to order the child's return to Canada.'
The applicant was awarded damages.
Summary by Emily Ward, Barrister, Broadway House Chambers

R v D [2016] EWHC 1164 (Fam)
In this case the court considered whether it should exercise its power under Article 11(7) and (8) of Council Regulation
(EC) 2201/2203 ("Brussels IIa") to return a child ("C") to England, in circumstances where a Polish Court had rejected the
father's application for C's summary return under The Hague Convention because it found that there was a grave risk that
it would expose C to psychological harm, but a change of circumstances had subsequently removed that risk.

Background facts
C was born on 28.4.2010 in the United Kingdom. The father was English. The mother was Polish. The family lived together
in England until 2014, when the parents separated. Initially the parents had a shared care arrangement and C's time was
divided equally between them. In August 2015 the mother took C to Poland, ostensibly for an eight-day holiday. Whilst
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in Poland, the mother applied to a district court in Poland for an order restricting the father's parental responsibility. She
sought to return to Poland indefinitely. She notified the father of her intention by email.
In October 2010, the father applied via the central authority in this country under The Hague Convention for an order for
C's summary return to this country. Wardship proceedings were started in this jurisdiction. On 29.10.2015 HHJ Marston
declared C to be habitually resident in this country, found that the courts of England and Wales were the appropriate
courts to exercise jurisdiction regarding his welfare, made C a ward of court, and ordered the mother to return C to this
country.
The father's Hague Convention application was heard by the District Court in Poland in November 2015. The mother
accepted in evidence that she did not have the father's consent for the child to stay in Poland. She relied on the defence
under Article 13(b) of the Hague Convention that there was a grave risk that C's return would expose him to physical or
psychological harm or otherwise place him in an intolerable situation. She said that he would be separated from her as she
would not return to England and that this would expose him to psychological harm. A psychological assessment
concluded that to return C to Poland and separate him from the mother could expose him to psychological harm. The
Polish Court found that the mother had wrongfully removed C to Poland but that the Article 13(b) defence was made out.
It made a non-return order.
In March 2016, the father applied in England for a return order under Article 11(7) and (8) of Brussels IIa. On 15.3.2016,
Baker J declared that C was habitually resident in this country. At a hearing on 29.4.2016, the mother changed her position
saying that if the court were to order C's return to this country, she would, albeit reluctantly, return with him. Baker J
declined to make a final order but considered whether C should be returned in the interim.

The judgment
At [24-29] Baker J set out the legal principles concerning applications under Article 11 Brussels IIa. At [25] Baker J quoted
the five principles set out by him in Re AJ (Brussels II Revised) [2011] EWHC 3450 (Fam), namely:
"'(1) This court has jurisdiction because it was seised prior to the non-return order of the Polish court and
the court is therefore under no obligation to 'close the case'
(2) If I am mistaken about that, it continues to have jurisdiction by reason of the application made by the
father pursuant to Article 11(7)
(3) In either case, the jurisdiction continues because the court has made no final order
(4) Whatever the basis for the jurisdiction, it is a jurisdiction in which the child's welfare is paramount and
the court has all the powers available under domestic law
(5) The court has the power under its welfare jurisdiction to order a summary return to England if it thinks
that it falls to be in his best interests…"
Baker J found that the first five of those principles applied. At [26], however, he accepted that "caution should be applied
when considering those last words" and modified the fifth principle as follows:
"The Court has the power under its welfare jurisdiction to order a summary return of a child to England
under Article 11(7) in these circumstances if it thinks such a course to be in the overall interests of his
welfare" [26] (emphasis added).
Giving his reasons, for the change, Baker J said:
"[27] The allusion to 'best interests' arises because of the use of that phrase in the preamble to the Brussels
IIa Regulation, and in particular to paragraph 12. But that, in my judgment, goes to the question of
jurisdiction rather than to the approach to be taken by the Court when exercising jurisdiction".
At [28] Baker J said that where a court in an EU Member State to which a child has been abducted finds that a Hague
Convention defence is made out, "…the Court of habitual residence retains jurisdiction to make decisions as to the child's
future in accordance with the provisions of Article 11 of the Regulation". This is so even where a non-return order has been
made. Whether the order is an interim or a final order, the decision as to the child's future must be made in accordance
with the interest of the child's welfare, and the child's welfare is the paramount consideration.
At [29] Baker J said that in carrying out that welfare evaluation, the court must take into account both the circumstances
and the fact of the child's abduction, and the policy considerations which underpin international instruments which are
directed at child abduction. Therefore, the policy consideration that child abduction is contrary to the welfare of children
generally, and that this abduction was contrary to the welfare of C, was a relevant factor to be taken into account.
Baker J said that the mother's change of position regarding return to England was a significant, in that the risk of harm was
no longer present or a factor for him to consider.
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Going on to consider the interests of C's welfare, Baker J found that factors in favour of him staying in Poland included
that (1) C had lived in Poland for eight months and was settled there; (2) returning him would therefore be a significant
disruption; (3) returning C in the interim might lead to two moves (dependent upon the final order); and (4) moving C to
England would cause considerable disruption to the mother, as she had started a business in Poland [33-36].
On the other hand, factors in favour of C being returned to England were that: (1) returning C to England would allow him
to resume a close relationship with the father; (2) a return would facilitate "a thorough and fair assessment of the
competing cases these parents are putting forward for his long-term future; (3) C would be returning to circumstances with
which he was familiar; (4) although he would leave friends and family in Poland, he would be reunited with friends and
family here; and (5) he had been unlawfully abducted and had suffered harm as a result.
Weighing these factors in the balance, and with particular regard to the harm to C that flowed from his abduction to
Poland, Baker J found that "…it is…in the interests of C's welfare that this court tries to put that right" and that he be
returned to England in the interim. Baker J made clear that he was saying nothing about the long-term position.

Wider implications of the judgment
In R v D Baker J modified the statement of principles, set out by him in Re AJ, for governing applications under Article 11
Brussels IIa. He clarified at [26] of R v D that the court's power under the welfare jurisdiction, to order a child's return arises
not if the court thinks that it falls to be in his best interests, but if it thinks such a course to be in the overall interests of his
welfare. Baker J's judgment emphasises that when determining whether return is in the interests of a child's welfare,
weight should be placed on the policy objective of avoiding the harm that flows from child abduction.
Summary by Eleanor Sibley, barrister, Field Court Chambers

Ely v Robson [2016] EWCA Civ 774
This was an appeal under the Trusts of Land and Appointment of Trustees Act 1996 by a defendant, Ms Robson, against
an order declaring that Mr Ely held a property at 6 Torbay Road in Poole in Dorset 20% as to her share and 80% as to his
share, pursuant to a settlement agreement reached during the course of litigation in 2007.

First instance
At first instance, Ms Robson contended that the property was subject to a constructive trust reflecting the parties'
purported common intention that Mr Ely would hold the property in the property for each of them in equal shares.
The parties were in a relationship. The property in question had been purchased in 1987 by Mr Ely with the assistance of
a mortgage. It was conveyed into his sole name. Ms Robson made no contribution to the purchase. The parties moved in
and had two daughters together. Ms Robson's aunt, Vera Ellis moved into the property and from time to time, her elderly
mother, Peggy Robson, came to stay.
Once the relationship broke down, Mr Ely asked Ms Robson to move out. Mr Ely issued a claim for possession on 8
February 2007. Ms Robson defended the claim and also counterclaimed asserting that she and Mr Ely owned the beneficial
interest in 6 Torbay Road in equal shares and that this reflected their common intention. The matter was listed for trial.
In the interim and at the heart of this case, the judge found, as asserted by Mr Ely, that the parties met in a car park in Poole
to settle their claims. No solicitors were present. Ms Robson claimed their discussions amounted to nothing as she would
never accept less than ½ of the beneficial interest in property whereas Mr Ely claimed a compromise had been reached as
was set out in subsequent correspondence from Mr Ely's solicitors to Ms Robson's on 14 August 2007. The judge accepted
Mr Ely's evidence.
The agreement recorded in the letter outlined the following:
- Mr Ely would hold 6 Torbay Road on trust for himself for life, with a remainder of 80% to his heirs and
assigns and 20% to Ms Robson;
- that Ms Robson would have the right to occupy 6 Torbay Road for as long as either Vera Ellis or Peggy
Robson were alive;
- that Mr Ely would have the power to sell 6 Torbay Road following the termination of Ms Robson's right to
occupy it; and
- that Mr Ely would relinquish any claim to an interest in 37 Ashley Road or 89 Bournemouth Road
(properties in Ms Robson's sole name).
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The parties vacated the trial via a joint solicitors' letter to the court on the basis that they "will be able to finalise terms of
settlement before the end of September 2007". The court made an order vacating the hearing and relisting the trial but it
appears that the listing office did not act on this. The court file no longer exists. In any event, no declaration of trust had
been reduced to writing and Ms Robson continued to reside in the property. Mr Ely's case was that this was because the
parties intended to be bound by the agreement summarised in the letter whereas Ms Robson's position was that there was
no agreement and the case simply 'fizzled out'.
After Mrs Ellis and Mrs Peggy Robson died, on 24 July 2014, Mr Ely issued a claim for declaratory relief as to the parties
shares in the equity in 6 Torbay Road and sought an order for sale on the basis of the 14 August 2007 agreement.
Ms Robson's defence was that it was the common intention of the parties that they should own 6 Torbay Road in equal
shares as their family home from the outset and that she contributed to the costs and expenses of the family once she
moved in. She sought a declaration that Mr Ely owned 6 Torbay Road on trust for them both in equal shares.
Mr Ely served a reply and defence to counterclaim in which he denied the various assertions made by Ms Robson and
maintained that, in reliance upon the representations which she had made to him that she would abide by the terms of the
settlement agreement, he had not pursued his claim for possession and had permitted her to remain in 6 Torbay Road.
Accordingly, he argued that if the settlement agreement lacked the necessary formalities then it nevertheless took effect
by way of constructive trust or gave rise to a proprietary estoppel and that it would be unconscionable for Ms Robson to
resile from her representations and she was estopped from doing so.
The judge at first instance found that there was a negotiated settlement and what remained was simply a matter of
mechanics to achieve their clearly stated objectives about their interests. He also found that Mr Ely was led to believe that
Ms Robson agreed to those objectives and on that basis, did not pursue his claims for a declaration that she had no interest
in the home. In acting to his detriment on the basis of those representations, equity would come to his aid.

Appeal
Ms Robson appealed. Her key points were:
- The discussions in the in the car park were incapable of fulfilling the requirements of s.2(1) of the Law of
Property (Miscellaneous Provisions) Act 1989 (the "1989 Act") and therefore were non-binding.
- It is clear from the 14 August 2007 letter that the proposed terms of the agreement were uncertain and
incomplete.
- Further terms relating to the parties interests had yet to be agreed.
- The whole agreement had to be committed to writing and necessary formalities complied with in order to
be binding.
- The parties did not expect the agreement to be immediately binding.
- It was incumbent upon the judge to address what it was that converted the discussions referred to in the
correspondence into an agreement sufficient to found a constructive trust or proprietary estoppel falling
within the scope of s.2(5) of the 1989 Act.
- There was no basis for finding that Ms Robson led Mr Ely to believe she agreed to the terms of the 14
August 2007 letter.
- As Ms Robson advanced a case that the parties had a common intention that the property should be held
50/50, there needed to be an analysis of the whole course of dealing before and after the 14 August 2007
letter.
The Court of Appeal found that the findings of fact the judge had made were unassailable and that the judge was entitled
to find that the parties intended that their oral agreement, which was sufficiently certain, be binding upon them.
Accordingly, the court found that Mr Ely held the property on constructive trust for the parties in 80/20 shares.
In the same vein, the Court of Appeal upheld the judge's decision that it was unconscionable for Ms Robson to now assert
that no agreement was reached and she is estopped from so doing bearing in mind that in reliance on the agreement, Mr
Ely had given up his claim in relation to the subject property and other properties which were owned by Ms Robson
during their relationship.
The court noted that it was never suggested that after the car park meeting the parties reached any further or other
common understanding concerning their respective interests and that in any event, the course of conduct was consistent
with the terms of the agreement reached in the car park up until the events giving rise to the present claim.
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Summary by Lily Mottahedan, barrister, 1 Hare Court

Ali v Ansar-Ali [2016] EWCA Civ 781
The parties had been married for 17 years and had two children of 11 and 15, who lived primarily with the wife in the
former matrimonial home in England. For the final three years of the marriage the parties lived in Dubai where the
husband was a banker until being made redundant. The husband suffered life-threatening pulmonary arrhythmia after
the separation, meaning he had not returned to work, but expert evidence (and indeed the husband's own evidence)
supported a contention that he could return to work, albeit in a reduced capacity.
The assets were various and amounted to c.£3.7m, excluding pensions (paras 7 to 15). These included the FMH in which
the wife lived and two London rental properties. Further, there were less tangible assets, including 'Falcon Trust' (c.$1.5m
value) in Jersey. At first instance, the creation of this trust upon separation was set aside by Recorder Feehan QC under
s.37 MCA 1973 as being designed to frustrate the wife's claim.
The relevant paragraphs of the Recorder's judgment are set out in the judgment of Black LJ in the Court of Appeal (see
para 16). In summary, the judge awarded the wife the FMH (to meet her housing need) and other liquid assets, including
the Falcon Trust, by way of a Duxbury fund to meet her income need (paras 18 to 19). This left her with 55% of the net
assets. The husband was left with the two properties in London, a property in Pakistan and various other assets (asserted
by him to have been 'less liquid' than those awarded to the wife). There was a clean break on spousal income, but a 'modest'
£5,000 pa per child maintenance award in addition to a school fees order.
Although there were several issues discussed by the Court of Appeal, these were highly fact-specific and of little relevance
to the practitioner. The appeal really concerned certain practical elements relating to the drafting of the order.
First, the order had provided the wife with a specified lump sum to be topped up by the husband in the event that the
assets, when liquidated, did not achieve the values attributed to them by the Recorder at final hearing. The husband's
appeal was allowed on this point; the relevant paragraph in the order had several inconsistent sub-paragraphs (para 33).
Further, it was clear from the judgment that the Recorder had intended the wife to have the net sum realised by each asset
upon being wound up, as opposed to a set figure. Black LJ said the following at para.37:
"It is often necessary in financial remedy proceedings to take notional figures for the value of assets so as to
be able to consider the potential effect of various possible orders and settle upon the one which is
appropriate in the particular circumstances of the case. Although this can give the appearance of precision,
this is deceptive in that the asset may ultimately not realise exactly the notional figure."
The example used by the judge was the valuation of a house: the parties may agree on a notional value of a house for the
purpose of proceedings, but only the open market upon sale will fix that value.
Further, and in the event that she was wrong about the Recorder's intentions, the order made would make the finances
very tight for the parties. The balance would tip too far against the husband if he were required to guarantee a fixed sum
and make up any shortfall in the expected net sums realised (para 39).
Second, the order had been drafted so as to require the husband to pay the costs of dismantling the Falcon Trust. His
appeal against this issue was refused save that the wording was amended to include the term "costs reasonably incurred".
The judge had made a finding that the purpose of the trust was to keep the wealth from the wife, so it was unsurprising
that he should have been left to shoulder the burden of taking it apart (para 42).
Third, on a more substantive point, the husband's counsel challenged the Recorder's approach to the husband's earning
capacity, whether he had been over-generous to the wife in his calculation of her earning capacity and, therefore, whether
the Duxbury fund awarded was excessive. The Court of Appeal dismissed this argument on the facts, notwithstanding the
absence of a detailed budget analysis in the judgment (paras 47 to 53). The order, taken as a whole and looking at the 55:45
division, could not be said to be unfair; it left the wife with greater capital, but the husband would benefit from his earning
capacity (para 54).
Summary by Tom Dance, barrister, 1 King's Bench Walk

BC v DE [2016] EWHC 1806 (Fam)
The Mother had applied for financial provision under Schedule 1 to the Children Act 1989 which was due to come on for
trial in February 2017. There were parallel proceedings under section 8 of the Children Act 1989. At this interim hearing
the Mother sought a legal services payment order ('LSPO') that the Father pay (i) her outstanding costs of c.£140,000, and
(ii) her prospective costs to the final hearing of c.£154,000. In the context of the sums involved in the Mother's claim these
figures were not disproportionate. The Father opposed the application in principle.
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The Father accepted that the court had jurisdiction to make a LSPO in respect of the costs of both the Schedule 1 claim and
the section 8 claims, per CF v KM (Financial Provision for Child: Costs of Legal Proceedings) [2011] 1 FLR 208. The court noted
that the origins of the common law LSPO jurisdiction are found in A v A (Maintenance Pending Suit: Provision for Legal Fees)
[2001] 1 WLR 605, followed in G v G (Maintenance Pending Suit: Costs) [2003] 2 FLR 71 and Moses-Taiga v Taiga [2005] EWCA
Civ 1013. In matrimonial and civil partnership causes, the common law LSPO jurisdiction has now been replaced by
section 22ZA of the Matrimonial Causes Act 1973 (inserted by section 49 of the Legal Aid Sentencing and Punishment of
Offenders Act 2012). The court stated that the principles at play in a case concerning the common law jurisdiction are the
same, with some modifications, as those under section 22ZA Matrimonial Causes Act 1973 (citing Lord Wilson JSC in
Wyatt v Vince (Nos. 1 & 2) [2015] 1 WLR 122 and following the analysis of Mostyn J in Rubin v Rubin [2014] EWHC 611
(Fam)).
The question in this case was whether the Mother could legitimately claim her historic costs in a LSPO application. The
court noted that in Rubin, where Mostyn J had been concerned with an application under section 22ZA of the Matrimonial
Causes Act 1973, the Judge had warned at paragraph 13(iv) that:
"It is important that the jurisdiction is not used to outflank or supplant the powers and principles governing
an award of costs in CPR Part 44. It is not a surrogate inter partes costs jurisdiction. Thus a LSPO should
only be awarded to cover historic unpaid costs where the court is satisfied that without such a payment the
applicant will not reasonably be able to obtain in the future appropriate legal services for the proceedings."
Mostyn J had rejected a legal costs funding application, seeing it as a vehicle to recoup the costs of either or both of these
concluded claims. This court distinguished the instant case on the following grounds:
1. In Rubin, the court was asked to make an LSPO in relation to costs of two concluded applications (divorce
and child abduction). Here, the legal costs funding claim arose in relation to costs reasonably and
legitimately incurred within ongoing proceedings.
2. There was authority for this analysis: In A v A Holman J permitted the wife to receive a legal costs funding
payment which covered both prospective and outstanding costs; he made no distinction between
prospective and outstanding costs; in G v G Charles J did not appear to distinguish between outstanding and
prospective costs liability in making an award for legal costs funding.
3. In this case there was an argument that without being able to make payment towards her historic costs
the Mother's solicitors were unlikely to provide their services in the future, and she would be unlikely to
obtain the services of others whilst she had such significant debts. It was not necessary for an applicant to
demonstrate that his or her solicitor had actually 'downed tools' or was about to do so before he or she could
legitimately make an application for a legal costs funding order where 'historic' costs have been incurred.
4. In reaching this view the court was exercising a discretionary power. It considered that such an award
was fair and reasonable in the circumstances of this case, and placed significant weight on the need for
'equality of arms'.
The court therefore granted the Mother's application. In assessing her claim the court made a deduction of 15% to reflect
a notional standard basis of assessment, taking "a broad view about whether the costs are reasonably incurred, reasonable
in amount and proportionate to the matters in issue, recognising that any costs which are disproportionate in amount may
be disallowed or reduced, even if they were reasonably or necessarily incurred (CPR 44.3(2)(a) and PD 44.6.2), and on the
basis that the court would resolve any doubt in favour of the paying party (CPR 44.3(2)(b))".
Summary by Marlene Cayoun barrister, 1 Garden Court Family Law Chambers

Re L (Habitual Residence - Domestic Abuse) [2016] EWHC 1844 (Fam)
The case concerned L, a child, who was removed into emergency police protection after her father, K, alleged that her
mother, J, had shaken L on a number of occasions. Whilst K eventually retracted his allegations, the care proceedings
remained live because of concerns about the state of the parents' home, and the high level of acrimony between the parents.
Both J and L were Ukrainian nationals and L had spent the first 13 weeks of her life in the Ukraine; they had moved to the
UK to live with K, who was a British national. However, the issue of jurisdiction was not raised until the directions hearing
after the contested interim care hearing. At that hearing, HHJ Jones gave the provisional view that L was habitually
resident in the United Kingdom on the date at which proceedings were initiated. His view was formed without the benefit
of full argument from the advocates (they were given the opportunity to make submissions but chose not to, instead
conceding the issue on behalf of their clients) or any oral evidence.
The parents subsequently dismissed their respective legal teams and, at a further directions hearing, asked HHJ Jones to
reconsider the issue of jurisdiction. The judge declined to do so and gave a brief judgment setting out the reasons for his
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expressed provisional view, which focussed largely on information contained in the mother's visa application. The case
was transferred to Mr Justice Cobb, who held that he could (re)consider the issue of habitual residence as: (a) HHJ Jones
had only ever offered a provisional view (the judgment of 25 May had done no more than to explain that view), and (b)
the concession had been offered at a time when the mother was not assisted at court by an interpreter.
After reminding himself of the principles of habitual residence which were germane to the current proceedings, Mr Justice
Cobb noted that L had spent the first 13 months of her life in Ukraine with her mother, and prior to November 2015 her
habitual residence was unquestionably in the Ukraine. The essential question, therefore, was whether that had changed in
the weeks after their arrival in the UK (L was taken into care only four months later). Cobb J held that the mother's
intentions on her arrival in the UK were among the relevant factors, but they were by no means decisive. Instead, he
focused on her lack of integration into their environment, which was compounded by the father's abusive behaviour
towards her and the concomitant social isolation that she and L had suffered. In contrast, he held that J and L continued
to have profound connections with Ukraine, many of which (including family support, financial support and contact with
friends) had endured in spite of their physical separation.
Having found that J and L remained habitually resident in the Ukraine at the time that the proceedings were initiated,
Cobb J held that the judicial or administrative authorities of the Ukraine had jurisdiction pursuant to Article 5 of the
Convention on Jurisdiction, Applicable law, Recognition, Enforcement and Co-operation in respect of Parental
Responsibility and Measures for the Protection of Children 1996. Careful arrangements therefore had to be made both in
respect of the transfer of the proceedings and the physical transfer of L herself to the Ukraine.
Summary by Bianca Jackson, barrister, Coram Chambers
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