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GENERAL EDITOR
Stephen Wildblood QC
Deputy Editor
Claire Wills-Goldingham QC
Colleton Chambers

Family Law Week is published by
Law Week Limited
Greengate House
87 Pickwick Road
Corsham
SN13 9BY
Tel & Fax: 0870 145 3935

Buehrlen v Buehrlen [2017] EWHC 3643
(Fam)
Alder Hey Children's NHS Foundation Trust v
Evans & Anor [2018] EWHC 308 (Fam)

51

L (A Child) [2018] EWCA Civ 238

52

Kerman v Akhmedova [2018] EWCA Civ 307
A v B [2018] EWHC 328 (Fam)

55

MJ v Secretary of State for Work and
Pensions and FD (CSM) (Child support cancellation) [2018] UKUT 42 (AAC)
P v Secretary of State for Work and Pensions
and P (CSM) (Child support - property and
capital transfers) [2018] UKUT 60 (AAC)
WS v HS [2018] EWFC 11

www.familylawweek.co.uk

56

58

59

Family Law Week March 2
considered that there is "…. the need to ensure that sharia
councils operate within the law and comply with best practice,
non-discriminatory processes and existing regulatory structures.
In particular, a clear message must be sent that an arbitration that
applies sharia law in respect of financial remedies and/or child
arrangements would fall foul of the Arbitration Act and its
underlying protection." The panel also identified a need to
increase public awareness in communities about availability of
legal aid.

It confirms that in the first week over 130 online applications were
received and that, "The online system has drastically cut the
number of applications being returned because of errors – showing
a 90% improvement from paper forms."
The next stage will enable legal representatives to use the
system.
For the press release click here

3. Regulation – whilst the first two recommendations
would result in a gradual reduction in the use and need of Responding to the announcement Resolution Chair Nigel
sharia councils, in the meantime the report recommends by Shepherd said:
majority (one member was not in agreement) that a body be
created that "would set up the process for councils to regulate
"Resolution welcomes the move to a fully digital
themselves." and that body would "design a code of practice for
system, bringing divorce in line with many other
sharia councils to accept and implement." The report indicates
government services which have been digitised for
that, "in speaking with the sharia councils, none were opposed to
some time now.
some form of regulation and some positively welcomed it."
However, Amber Rudd, the Home Secretary, responding to
Although the consequences of divorce, such as
the report in the House of Commons, adopted the
making arrangements for how parents will care for
dissenting view expressed by Anne-Marie Hutchinson and
their children and sorting out the finances, can be
said:
complicated, the divorce itself is usually a relatively
simple administrative process. Moving is online is a
"Sharia law has no jurisdiction in the UK and we
step in the right direction, provided it functions well
would not facilitate or endorse regulation, which
for the couples, their legal representatives where
could present councils as an alternative to UK laws"
they have them and anyone else involved. We hope
and added: "The Government considers that the
to see positive results from this pilot."
proposal to create a State-facilitated or endorsed
regulation scheme for Sharia councils would confer
For the full response click here.
upon them legitimacy as alternative forms of dispute
resolution. The Government does not consider there
to be a role for the State to act in this way. Britain has
Mrs Justice Roberts appointed Family
a long tradition of freedom of worship and religious
Division Liaison Judge – Western
tolerance and regulation could add legitimacy to the
perception of the existence of a parallel legal system
Circuit
even though the outcomes of Sharia Councils have
no standing in civil law, as the independent review
Mrs Justice Roberts has been appointed as the Family
has made clear."
Division Liaison Judge for the Western Circuit with effect
For the Government's response, click here
For the full text of the Independent Review, click here.

from 5th February 2018 where she will succeed Mr Justice
Baker. This appointment has been made by the President of
the Family Division, following consultation with the Lord
Chancellor.

For an article by Harriet Sherwood, Religion Correspondent
The Hon Mrs Justice Roberts was called to the Bar, Inner
for the Guardian, click here.
Temple, in 1988 and became a QC in 2009. She was
appointed a Recorder in 1999 and a High Court Judge, of the
For an article by Harriet Agerholm in The Independent, click
Family Division, in 2014.
here.
5/2/18

3/2/18 (supplemented 4/2/18)

Fully online divorce application
process is being tested across
England and Wales
HM Courts and Tribunals Service has issued a press release
confirming that: "Launched last year, the pilot initially allowed
people seeking a divorce to use an online system which offers
prompts and guidance to assist them in completing their
application. They would then print off the form and send it to the
court. This month HM Courts & Tribunals Service (HMCTS) has
extended the service so that the application is now fully digital –
submitting the form, sending the relevant documents, and
payment.

Bill to extend civil partnerships to
heterosexual couples receives second
reading
On 2 February 2018 the Civil Partnerships, Marriages and
Deaths (Registration Etc.) Bill received an unopposed
second reading.
The Bill, sponsored by Tim Loughton, the former children
minister, makes provision for opposite sex couples to enter
a civil partnership; to permit the registration of the names of
the mother of each party to a marriage or civil partnership;
to make provision about the registration of stillborn deaths;
and to give coroners the power to investigate stillborn
deaths.
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would remain in force until Z's 17th birthday with
For the Bill itself, click here. To follow progress of the Bill, permission for Z to apply to the court prior to that if she
click here. To read a briefing produced by the House of wished to travel elsewhere with her father in her teens.
Commons Library, click here.
It was further ordered that during those times when Z was
5/2/18
staying with her father he was to surrender his passport to
be held by the mother's solicitors.

Russian billionaire appeals against
English court’s highest divorce award

For the full text of the judgment and also for a detailed
summary of the judgment by Sarah Tyler, barrister at
Coram Chambers click here.

A Russian billionaire has appealed to the Court of Appeal
against an order by Mr Justice Haddon-Cave that the
husband pay his former wife £453m. It is believed that the
award is the highest made in a United Kingdom divorce case.

Government asks Law Commission to
look at trolling laws

Haddon-Cave J had found the total value of the wife's claim The government has asked the Law Commission to review
to be £453,576,152, comprising 41.5% of the total marital the laws around offensive communications and assess
assets, and considered an award of that sum to be justified whether they provide the right protection to victims online.
in all the circumstances.
With research showing that nearly a third of UK internet
However, the Court of Appeal has been told by the ex-wife users were on the receiving end of trolling, harassment or
that she has not received "a penny from him".
cyberbullying last year, the independent body will provide
a robust review of the current laws and set out how they
For a report of the Court of Appeal proceedings in The apply to online communications.
Guardian, please click here.
This independent review of the law is expected to be
5/2/18
published within six months of when work starts in April.
If deficiencies in the current law are identified, the
Commission has agreed to further work looking at potential
High Court order for protection of a six options for reform.

and a half year old from the risk of
FGM

This will be informed by developing Government policy in
the Government Digital Charter which aims to make the UK
the safest place in the world online.

In Re Z (A Child) (FGMPO: Prevalence of FGM) [2017]
EWHC 3566 (Fam) the mother of "Z" a six and a half year old Law Commissioner Professor David Ormerod QC said:
girl, applied for a prohibited steps order and a female
"There are laws in place to stop abuse but we've
genital mutilation protection order because she feared Z
moved on from the age of green ink and poison pens.
may be subjected to FGM were Z to go to Guinea with the
The digital world throws up new questions and we
child's father.
need to make sure that the law is robust and flexible
enough to answer them.
The father wanted to take his daughter to Guinea to visit his
family so that she could see where he came from and to
"If we are to be safe, both on and off line, the criminal
directly experience the cultural and ethnic background.
law must offer appropriate protection in both spaces.
The concern was not the risk from the father but from the
"By studying the law and identifying any problems
wider community to which he belongs in Guinea.
we can give government the full picture as it works
to make the UK the safest place to be online."
Ms Justice Russell heard evidence from an expert who had
worked in Guinea and adjacent countries in West Africa and
whose first-hand knowledge was described by Her In October 2017 the Government launched its Internet
Ladyship as "extensive and difficult to gainsay." The expert Safety Strategy green paper, pledging to make the UK the
indicated that there was a paucity or almost total lack of safest place in the world to be online. It is the first part of the
protective measures that could be put in place through the Digital Charter – a rolling programme of work to agree
judicial system in Guinea and that FGM would be norms and rules for the online world and put them into
considered a family matter and not a matter for the police so practice.
that any dispute (between F and the elders in his family for
example) would be settled by mediation authorities of As part of this work, the Government has asked the
religion, village or local or family elders and that since most independent Law Commission to conduct a robust review
people in that country believe FGM should continue that the of the current laws around offensive online
communications. The Commission will analyse:
system would provide little or no protection for Z.
Taking into account all of the circumstances of the case and
the paramountcy principle set out in s 1(1) of the Children
Act (CA) 1989, Her Ladyship ordered a FGMPO which

Ÿ

How the Malicious Communications Act 1988 deals
with offensive online communications
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Ÿ

Ÿ

Ÿ

How the Communications Act 2003 deals with children that are not ideal and, after a short period, the child
has to be moved again. A national register of foster carers is
online communications
recommended so that matching can be informed by up to
What "grossly offensive" means and whether that date information about carers' experience, skills and
availability.
poses difficulties in legal certainty
Whether the law means you need to prove fault or Commissioning of care needs to vastly improve. The
prove intention to prosecute offensive online reviews states that local authorities should come together
into about ten consortia and negotiate with Independent
communications
Fostering Agencies to provide placements at significantly
The need to update definitions in the law which reduced cost, almost certainly through guaranteeing them a
technology has rendered obsolete or confused, such certain level of business. The routine absence of such
arrangements is extraordinary, it finds.
as the meaning of "sender"

How other parts of the criminal law overlap with Matching is overwhelmingly supply led and not needs led.
Research has suggested that in as many as half of all
online communications laws.
placements, the social worker has no choice at all when
choosing carers. More can be done to involve children and
For more information, click here.
prepare them for moving in with a new family. And they
need to be made much more aware of their rights to
8/2/18
advocacy. There should also be much greater scope to allow
carers to take the initiative in forging successful matches.
Ÿ

‘Fostering is a success story,’
concludes independent review

Efforts to reunify children with their birth family must be
made with a critical awareness of the extensive research
evidence about the risk to children. One recent study found
The Department for Education has published an that over 40% of young people who re-entered care aged
independent review by Sir Martin Narey and Mark Owers between ten and fifteen years had already had three or more
of the fostering system in England with recommendations previous periods in the care system.
to the government about improving foster care.
With regard to permanence, the ambition must be for many
The report emphasises that despite the criticisms aimed at more fostering arrangements to last beyond the 18th or the
the care system generally, "fostering is a success story".
21st birthday. The review team believes there is scope for a
substantial proportion of children in fostering placements to
In particular, the review notes the care system's reputation leave the care system but continue to live with their carers
as failing children educationally is not deserved. The either under Special Guardianship Arrangements, or
proportion of children with special educational needs is through being adopted.
four times higher in the care population than in the general That, it considers, would be to achieve genuine permanence,
population. The reality is that when it comes to education, which should be the overwhelming priority of the care
far from failing children, the care system can serve children system and a priority for the Department for Education.
well.
To read the review and its recommendations, click here.
Whilst children and care leavers told the review team that
their voice too often goes unheard and they are made to feel 9/2/18
different from other children, overall, their views about
fostering are remarkably positive. 83% of children thought
their lives were getting better in care and a larger proportion
of children in care than in the general population said they Human Rights Committee launches
always felt safe.
inquiry into reform of Deprivation of
The review rejects the notion that foster carers should be
defined as professionals. Foster carers, it says, are lay
people, often extremely skilled, and they should be helped
to increase their skills. It believes that it is vital that carers
are confident in giving physical affection and comfort to a
healthy childhood and making children feel like other
children.

Liberty Safeguards
The Joint Committee on Human Rights has launched an
inquiry into reform of the Deprivation of Liberty
Safeguards.

The Committee notes that hundreds of thousands of people
who lack mental capacity (for example, they may have
severe autism or dementia or brain injury) are looked after
The review finds wide inconsistencies in – and a general
in settings where they are continually supervised and not
lack of clarity about – the compensation and reward given
free to come and go.
to carers. Foster carers' remuneration should be compared
to the alternative costs of residential care.
In March 2014, in the landmark Cheshire West case [2014]
UKSC 19 the Supreme Court ruled that Article 5 of the
There is no absolute shortage of carers, the review says. The
ECHR (right to liberty and security) applied in such cases
shortages are down to geography or the availability of
and their care should be subject to lawful authorisation.
carers who can look after more challenging children. This
means that, too often, matches are made between carers and
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As a result, the number of applications for Deprivation of
Liberty safeguards has increased from 13,700 in the year
before the judgment to 195,840 in 2015-16. Full
implementation of the current administrative and legal
requirements for everyone affected could cost over £2bn per
year.

England. The mother argued that her retention of the
children in England was not wrongful because by the time
that the parties' agreement expired, the children had
become habitually resident in England.

In the High Court, HHJ Bellamy fixed the date of retention
at 28 June 2016 (one year after the email dated 28 June 2015)
The Supreme Court said that a lighter touch system would and he held that there was no principle of anticipatory
be appropriate, and in March 2017 the Law Commission retention under the 1980 Hague Convention which meant
made proposals for reform, but four years on from the that the mother could not have wrongfully retained the
children prior to the expiration of the parties' agreement. He
judgment nothing has changed.
also found that at the date of retention, the children had
obtained habitual residence in England. Therefore, the
Harriet Harman, Chair of the Committee, said:
father's application was dismissed.
"The Committee wants to know – does the system
On appeal by the father, the Court of Appeal unanimously
protect people's rights or is it working against them?"
held that there was a principle of anticipatory retention but
In order to inform the Committee's deliberations, it is disagreed upon how it should be applied. The Court
issuing an open call for evidence from interested parties and disagreed with HHJ Bellamy's finding on the date of
would welcome written submissions by Friday 2 March on:? retention. By majority of 2-1, the Court of Appeal allowed
the father's appeal.
Ÿ Whether the Law Commission's proposals for
Liberty Protection Safeguards strike the correct The Court of Appeal granted the mother permission to
balance between adequate protection for human appeal the Supreme Court regarding the principle of
rights with the need for a scheme which is less anticipatory retention. The Court will also consider whether
bureaucratic and onerous than the Deprivation of to grant permission on two further grounds concerning the
Court of Appeal's treatment of the anticipatory breach
Liberty Safeguards
principle and the date of retention. The father asks that the
Ÿ Whether the Government should proceed to appeal is dismissed and, in the alternative, raises a crossimplement the proposals for Liberty Protection appeal to the effect that the High Court erred regarding the
habitual residence of the children.
Safeguards as a matter of urgency
Ÿ

Whether a definition of deprivation of liberty for For the Court of Appeal judgment, click here.
care and treatment should be debated by Parliament
and set out in statute.
9/2/18

For more information about the inquiry and how to submit
evidence, click here.
9/2/18

Countries where a parent can enforce
child maintenance decisions: list
updated

Supreme Court to decide whether
‘anticipatory retention’ is recognised
under the 1980 Hague Convention

On 8 February 2018 the Official Solicitor published an
updated list of countries where parents can apply to enforce
or change a child maintenance decision made in UK courts.
For the list, click here.

On 14 February 2018 the Supreme Court will deliver its On 31 January 2018 the House of Commons Library
judgment in the appeal against the Court of Appeal's published a briefing paper which considers child
decision in C (Children) [2017] EWCA Civ 980.
maintenance cases where a non-resident parent or person
with care lives overseas. For the briefing paper, click here.
Their Supreme Justices will determine whether
"anticipatory retention" is a concept recognised under the 9/2/18
Convention of 25 October 1980 on the Civil Aspects of
International Child Abduction ("the 1980 Hague
Convention").
Adoption and Care Planning
In April 2015, the mother and father reached an agreement
that the mother would travel from Australia to England
with the parties' two young children. Initially, it was agreed
that they would spend 8 weeks in England. They travelled
on 4 May 2015. Subsequently, the parents agreed by email
dated 28 June 2015 to extend the period to one year. On 27
July 2016, by which time the mother and children had not
returned to Australia, the father commenced proceedings
under the 1980 Hague Convention. The father alleged that
the mother had wrongfully retained the children in

(Miscellaneous Amendments)
Regulations 2018
The Adoption and Care Planning (Miscellaneous
Amendments) Regulations 2018, which come into force on
5 March 2018, make provision for the disclosure of certain
information by an adoption agency to another adoption
agency.

www.familylawweek.co.uk
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Regulation 2 amends the Disclosure of Adoption
Information
(Post-Commencement
Adoptions)
Regulations 2005 to enable an adoption agency to share any
information kept about a person's adoption in accordance
with section 56(1)(a) of the Adoption and Children Act 2002
with another adoption agency as it thinks fit for purposes
related to its functions or the receiving agency's functions as
an adoption agency.

In the current financial year, Cafcass has received 35,437
new private law cases. This compares with 33,387 received
in the same period a year ago and represents a 6% rise.
For the month-by-month figures, click here.
15/2/18

Regulation 3 amends the Care Planning, Placement and
Public law cases received by Cafcass
Case Review (England) Regulations 2010 to enable the
local authority looking after a child to disclose that child's in January up 3% on a year ago
case record to an adoption agency when it considers such a
In January 2018, Cafcass received a total of 1,168 care
disclosure to be in the interests of the child.
applications. This figure represents a 3% increase in
comparison with January 2017 and is the highest monthly
For the 2018 Regulations, click here.
total for a January on record.
9/2/18
For the month-by-month figures, click here.

Nuffield Foundation set outs plans to
establish a Family Justice Observatory

15/2/18

Supreme Court decides habitual

The Nuffield Foundation has today set out its plans to
establish a Family Justice Observatory that will support the residence issues in Abduction
best possible decisions for children by improving the use of Convention case
data and research evidence in the family justice system in
England and Wales.
The Supreme Court has determined that the Hague
Convention on the Civil Aspects of International Child
A 12-month development phase will begin in March this Abduction1980 cannot be invoked if by the time of the
year, delivered by a team appointed by the Foundation. The alleged wrongful act, whether by removal or retention, the
development phase will build the infrastructure and child is habitually resident in the state where the request for
operating model for the Observatory, followed by a 4-5 year return is lodged. The Court also decided that repudiatory
pilot delivery phase, to begin in spring 2019.
retention is possible in law.
These plans are set out in detail in the report, The Nuffield
Family Justice Observatory for England and Wales: Making
it Happen, which demonstrates how the Observatory's
development has been informed by the findings from a
scoping study commissioned to establish its purpose,
functions and delivery options. The scoping study was led
by Professor Karen Broadhurst at Lancaster University and
included extensive consultation with stakeholders within
the family justice system.

In C (Children) [2018] UKSC 8 the Supreme Court Justices
(Lady Hale, Lord Kerr, Lord Wilson, Lord Carnwath and
Lord Hughes) were unanimous on the principles but Lords
Kerr and Wilson gave dissenting judgments on the outcome
of the case on its facts.
The appeal by the mother was allowed; the cross-appeal by
the father was dismissed.

For the judgment, prefaced by a detailed summary of the
The Observatory will address the need – identified by the issue provided by the Supreme Court, please click here.
Family Justice Review in 2011 – to make better use of
research findings and administrative data in family justice 16/2/18
decision-making. The Nuffield Foundation, as one of the
principal funders of family justice research, has been keen to
take a lead on this, first proposing a Family Justice
Observatory in 2014. The Foundation has identified a fund Guidance to family courts: payment
of up to £5 million initially that will be available for the for intermediaries and intermediary
development and pilot delivery phases of the Observatory.

assessments

For the report, click here.
14/2/18

court-ordered measures including intermediaries and
intermediary assessments may be paid for in family cases.

There is no statutory requirement for HMCTS to fund an
intermediary or intermediary assessment in family
New private law cases received by
proceedings. However, where it appears to the court that
this is the only way a party or witness can properly
Cafcass in January up 11% on a year
participate in proceedings, or be questioned in court, the
ago
judge may order that there should be (i) an assessment to
determine the nature of support that should be provided
In January 2018, Cafcass received a total of 3,590 new through an intermediary in the courtroom, and (ii) funding
private law cases. This is an 11% increase compared with for that intermediary. HMCTS may then provide the
those received in January 2017.
funding if there is no other available source of funding.
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Intermediaries are usually appointed to support vulnerable
witnesses or parties to participate in or understand
proceedings inside the courtroom. HMCTS can also if
necessary fund the cost of an intermediary to assist with
preparation work outside the court but only if this is directly
relevant to matters to be dealt with in the court room and
there is a judicial order to this effect. HMCTS is not able to
fund the general provision of intermediaries outside the
court room.
16/2/18

Dispensing with Independent
Reviewing Officers would put
vulnerable children at risk

Sentencing Council publishes new
guideline on domestic abuse
A new domestic abuse sentencing guideline has been
published, giving courts up to date guidance that
emphasises the seriousness of this kind of offending.
The guideline identifies the principles relevant to the
sentencing of cases involving domestic abuse, outlines how
the seriousness of offences should be assessed and
highlights other factors that should be taken into account.
There is no specific crime of domestic abuse – it can be a
feature of many offences, such as assault, sexual offences or
harassment. (There is an offence of controlling and coercive
behaviour in an intimate or family relationship which the
Council is working on a guideline for and will be published
in the summer). The guideline aims to ensure that the
seriousness of these offences is properly taken into account
when such offences are being sentenced and that sufficient
thought is also given to the need to address the offender's
behaviour and prevent reoffending.

The Department for Education's review of foster care in
England, conducted by Sir Martin Narey and Mark Owers
and published on 6th February 2018, recommends that the
role of Independent Reviewing Officers for children in care
should be dispensed with. Nagalro, whose members work
with children in the Family Court and care system every The new guideline replaces a domestic violence guideline
day, strongly believes that such a move would put which was published in 2006. The Sentencing Council notes
that a great deal has changed since then in terms of societal
vulnerable children at real risk.
attitudes, expert thinking and terminology. Guidance for
Acting Chair of Nagalro, Sukhchandan Kaur, whilst courts was therefore in need of revision to bring it up to
acknowledging that the system of IROs was not perfect, date. 'Domestic abuse' is now the term used, rather than
believes that it is crucial that children in care have a named 'domestic violence', to reflect that offences can involve
professional, responsible for making their voice heard and psychological, sexual, financial or emotional abuse as well
ensuring that their care plans remain in their interest and as physical violence.

are implemented. She said that 'it needs to be better
resourced and strengthened to protect the most vulnerable The new guideline brings a distinct change in emphasis in
relation to seriousness. The previous guideline stated that
children in our society'.
offences committed in a domestic context should be seen as
no less serious than those in a non-domestic context,
for the full response by Nagalro, click here.
whereas the new guideline emphasises that the fact an
offence took place in a domestic context makes it more
16/2/18
serious. This is because domestic abuse is rarely a one-off
incident, it is likely to become increasingly frequent and
more serious the longer it continues, and may result in
Commons Committee investigates death. It can also lead to lasting trauma for victims and their
evidence-based
early-years children.

intervention

For the first time, the guideline also includes a reference to
abuse which is perpetrated through use of technology, such
The Science and Technology Committee is holding evidence as email/text, social networking sites or tracking devices
sessions as part of an inquiry into evidence-based early- fitted to a victim's car, since these are increasingly common
years intervention.
methods by which domestic abuse can occur.
The first panel reviews the evidence base linking adverse
childhood experiences to negative impacts in later life and
discuss priorities for future research. The second panel will
focus on how this evidence base can be used to inform
delivery of early interventions, and the opportunities, risks
and challenges in doing so.

The guidelines recognise that these offences can affect
people of all backgrounds and the guideline is also clear that
abuse can occur between family members as well as
between intimate partners.

The publication of the guideline follows a public
consultation and a number of changes were made to the
For more details of the inquiry, click here. For a short article guideline as a result. In particular, there is now additional
by Professor Leon Feinstein, Director of Evidence with the guidance on restraining orders, along with new guidance on
Children's Commissioner for England, setting out some of Victim Personal Statements.
the issues around the use of evidence to inform the delivery
of early intervention, click here.
In relation to restraining orders, the guideline now includes
21/2/18

additional guidance to assist the court with a renewed focus
on keeping the victim safe, particularly for those who
continue or resume their relationship with the offender.
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The guideline further reminds courts to take any Victim
Personal Statement (VPS) into account, but that where there
is no VPS, this is not an indication of any lack of harm to the
victim.
The consultation also covered proposed new guidelines for
a variety of 'intimidatory' offences, such as harassment,
stalking, disclosing private sexual images, controlling or
coercive behaviour, and threats to kill. The definitive
guidelines for these offences will be published separately
this summer.
Sentencing Council member Jill Gramann said:
"Domestic abuse comes in many forms such as
harassment, assault and sex offences. The increasing
use of technology in offending has meant that it has
also evolved in its scope and impact. The new
guideline will ensure that courts have the
information they need to deal with the great range of
offending and help prevent further abuse occurring.
"The guideline also emphasises that abuse can take
place in a wide range of domestic settings and
relationships, and that abuse can be psychological,
sexual, financial or emotional as well as physical."
The guideline will apply to all offenders aged 16 and older
sentenced on or after 24 May 2018. For the guideline, click
here.
22/2/18

Police undertake to investigate
thoroughly all potential offences of
FGM

"FGM remains a deeply entrenched practice and we
know these harmful procedures are happening in
this country right now. I'd like to reassure the public
that we'll put as much energy, dedication and care
into investigating FGM as we would do in any
inquiry where a child is at risk of harm.
"We will continue to thoroughly investigate all
potential offences of FGM. Alongside this we will
maintain our focus on preventing FGM from taking
place in the first place, working with our partners
and communities and using all the legislative and
safeguarding powers at our disposal."
Police and Crime Commissioner Sue Mountstevens:
"The police take reports of FGM seriously as they
would any form of abuse against a child.
"It's important that the police continue to work with
partner organisations and charities and we all
continue to raise awareness of this unacceptable
practice. I am very proud of the fantastic work in
Bristol as part of the 'Bristol Model' to tackle FGM
and supportive of the ambition to end FGM in a
generation by working with young people.
"As the national Police and Crime Commissioner
representative for honour-based abuse, forced
marriage and FGM, I am committed to protecting the
most vulnerable from harm. Working with the
police, partners, and affected communities to
challenge the practice of FGM and be very clear, that
it is child abuse and against the law."
For a report of the proceedings in The Guardian, click here.
23/2/18

A 29-year-old man from Bristol charged with an FGMrelated child cruelty offence has been acquitted following a Case closure process at Child Support
ruling by the trial judge at Bristol Crown Court. His Honour
Agency closes another 40,000 files
Judge Lambert ordered that the accused be found not guilty
of child cruelty and criticised aspects of the case against the
As of December 2017 there were 866,700 cases managed by
man.
the Child Support Agency. About 40,000 cases have been
closed in the last quarter through the Case Closure process.
DCI Leanne Pook, the Avon and Somerset Police lead for
Cases managed by the CSA are being closed and parents are
FGM and lead officer for this case, said after the ruling:
encouraged to arrange child maintenance themselves or to
contact the Child Maintenance Service.
"Our priority from the outset of this investigation has
been to safeguard any vulnerable children and
Just 37,300 of the total caseload still have a current liability
protect them from harm.
on CSA, these cases are due to have their liability ended by
the Case Closure process.
"We carried out a challenging two-year
investigation, supported by professionals from a
Between January and December 2017, the CSA collected
range of partner agencies, which resulted in
£193m of child maintenance; £55m of this was arrears. 55
evidence being passed to the Crown Prosecution
per cent of cases with arrears have less than £1000 owed. In
Service and a charge being authorised for a child
the same period an estimated £58m of child maintenance
cruelty offence.
was arranged through Maintenance Direct. These figures
progressively fall as cases are closed on the CSA.
"We accept the findings of the court and will
continue, as always, to work closely with our
For the statistical release setting out the figures, click here.
communities to protect those at risk of FGM, and our
wider network of partner agencies and inspiring
23/2/18
charities to raise awareness of and develop our
responses to this important issue.
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CoramBAAF welcomes report on child
protection practice with Romani and
Traveller children
CoramBAAF has welcomed a report published this month
by the European Roma Rights Centre (2018) entitled The
fragility of professional competence which explores child
protection practice with Romani and Traveller children in
England.
The report finds that Romani and Traveller children in
England are much more likely to be taken into state care
than the majority population, and the numbers are rising.
Between 2009 and 2016 the number of Irish Travellers in
care has risen by 400% and the number of Romani children
has risen by 933%. The increases are not consistent with
national trends, and when compared to population data,
suggest that Romani and Traveller children living in the UK
could be three times more likely to be taken into care than
any other child.
The research, carried out by Daniel Allen and Sarah Riding
in cooperation with the ERRC and the University of Salford,
finds that stereotypical views held by some care
professionals are leading to oppressive and coercive
practices relating to placement of Romani and Traveller
children in state care.
Serious case reviews are quoted in the Report to explore
some of the discrimination experienced by Romani and
Traveller families in child protection contexts, characterised
by the words used in one case; 'it's in their culture'. The
report states that 59% of the child protection social workers
they surveyed thought that Gypsy, Roma and Traveller
children were more at risk of harm than other children,
mainly because of 'family culture'.
Paul Adams, Fostering Development Consultant at Coram
BAAF, states:
"The report raises some difficult issues and
challenges for services, social workers and other
professionals in both child protection and fostering.
The need 'to do better' could not be a stronger
message."
He notes that in 2013 BAAF (now CoramBAAF) published
a good practice guide on Social Work with Gypsy, Roma
and Traveller children and the organisation continues to
explore how best to influence practice in the fostering sector.
For the report, click here. For Coram BAAF's response to it,
click here.
23/2/18

divorced, according to new research from Prudential which
highlights the impact of marriage breakdown on pension
saving.
The Prudential annual study has run for the last 11 years
and tracks the finances, future plans and aspirations of
people planning to retire in the year ahead. For the those
retiring in 2018, expected annual retirement income is
£17,600 for those who have previously been divorced
compared with £21,400 for those who have never
experienced a marriage break up.
Prudential analysed the latest available divorce statistics
from the Office of National Statistics. The figures, covering
up to 2016 showed that, the number of people getting
divorced has started to rise again and that those over the age
of 55 saw the greatest increase in 2016 compared to 2015.
Richard Collins, Family Law Partner at Charles Russell
Speechlys, said:
"We are beginning to see many more people
divorcing just prior to or during retirement. These
decisions can only be made easily if there is proper
financial provision in place for both spouses'
retirement. Often a pension has been built after a
long marriage and is a valuable asset. With easier
access to pensions and more flexibility on how
pensions can be treated, couples now seem to be less
wary about divorcing in their retirement years
knowing that they have financial security and the
free time to pursue the lives they wish to lead after
divorce.
"This research highlights the importance of divorced
couples continuing to pay into their pensions even
after a pension share on divorce has been
implemented. Usually, a pension built up during the
marriage is shared equally on divorce. If the
divorcing couple are some way off retirement, this
often gives the person receiving the pension share
the chance to plan.
"The fact that divorcees tend to have lower debts
than their married counterparts may be down to the
courts encouraging a clean break between divorcing
couples where a clean break is affordable. This
allows divorcing couples to regain control over their
own finances and consider how they want to plan for
their separate futures. Many divorced couples reevaluate their spending and finances after divorce
and take this opportunity to build a stable financial
future for themselves including growing enough
pension provision for their retirement. I've seen
people post-divorce relishing their independent
financial status and seizing the opportunity to make
financial decisions for themselves, knowing that they
are building up wealth and securing their future."
For more information, click here.

Divorce costs £3,800 a year in
retirement income, says Prudential

23/2/18

Divorcees who plan to retire in 2018 can expect their yearly
income to drop by £3,800 compared to those who've never
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Domestic violence legislation will
follow consultation, confirms Prime
Minister

Marriage rate for opposite-sex couples
in 2015 lowest on record

The ONS has published marriage figures for the year 2015.
The Prime Minister has confirmed that the Home Office is
not yet ready to bring forward domestic violence legislation.
The data show that there were 239,020 marriages between
In response to a question by Angela Smith at Prime
opposite-sex couples in 2015, a decrease of 3.4% from 2014
Minister's questions on 21 February 2018, Theresa May
when there 247,372 marriages, and 0.8% lower than in 2013.
stated:
"We recognise that we need to provide support for
the victims of domestic violence. As the hon. Lady
suggested in her question, there are many aspects to
this issue. Before my right hon. friend the Home
Secretary brings forward legislation, she will be
issuing a consultation, because we want to ensure
that we listen to all those who have been affected so
that we deal with all aspects of this particular issue.
The Government are committed to working not only
to support the victims of domestic violence, but to
ensure that we end violence against women and
girls."
For the Hansard record of the proceedings, click here.
23/2/18

Alfie Evans’s parents appeal against
ruling sanctioning the withdrawal of
his life support

Marriage rates for opposite-sex couples in 2015 were the
lowest on record, with 21.7 marriages per thousand
unmarried men and 19.8 marriages per thousand unmarried
women.
In 2015 there were 6,493 marriages between same-sex
couples, 56% were between female couples; a further 9,156
same-sex couples converted their civil partnership into a
marriage.
During the year civil ceremonies among opposite-sex
couples decreased by 1.6%, while religious ceremonies
decreased by 8.0% compared with 2014.
Nicola Haines, ONS Vital Statistics Outputs Branch, said:
"Marriage rates for opposite-sex couples are now at their
lowest level on record following a gradual long-term
decline since the early 1970s. The number of marriages
between opposite-sex couples decreased by 3.4% in 2015,
compared with 2014.

"Despite this overall decline, marriages at older ages rose;
the number of weddings increased for men aged 50 and
The family of Alfie Evans is to appeal against a High Court over and women aged 35 to 39 years and 45 and over.
ruling sanctioning the withdrawal of life-sustaining
ventilation for the 21-month-old.
"This is the first full year for which marriages were available
for same-sex couples and they accounted for 2.6% of all
On 1 March 2018 the Court of Appeal will hear a challenge marriages."
to the ruling by Mr Justice Hayden in Alder Hey Children's
NHS Foundation Trust v Evans & Anor [2018] EWHC 308 For the full statistics, click here.
(Fam).
Alder Hey Children's Hospital argued that it would be
unkind, unfair and inhumane to continue to treat Alfie,
who is (according to his treating Consultant Paediatric
Neurologist) in a coma and unaware of his surroundings,
showing no response to tactile, visual, auditory or sensory
stimulation.

28/2/18

Alfie's parents from Bootle, Merseyside, want to take him to
Italy or Germany for treatment.
Hayden J had reluctantly reached the clear conclusion that
Alfie's best interests required the withdrawal of ventilation
and the provision of good quality palliative care to keep him
as comfortable as possible at the last stage of his life. The
judge found that the father's proposals to transport Alfie to
Italy / Germany were irreconcilable with his best interests
in the face of a total absence of treatment for Alfie's condition.
For the judgment and a summary by Thomas Dance of 1
King's Bench Walk, click here. For a report by BBC News,
click here.
26/2/18
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ARTICLES
Finance and Divorce Update, February 2018

Frances Bailey, Principal Associate and Naomi Shelton, Associate with Mills & Reeve LLP, analyse the news and case
law relating to financial remedies and divorce during January 2018.

As usual, this month’s update is divided into two parts:
A. News in brief and
B. Case Law Update

A. News in brief
The President of the Family Division sets out his vision for Financial Remedies
Courts
In his 18th View from the President's Chambers, Sir James Munby sets out his vision for the financial remedy procedure –
what he terms the "Cinderella of family justice".
The President states that his 'core ambition for financial remedy work is to improve significantly both the application of
procedural justice and the delivery of substantive justice'. He considers that procedural justice will be bettered by the
appointment of a cadre of specialist judges to the Financial Remedies Court (FRC) and by a process of early allocation of
a case to the right judge at the right level at the right place, so as to ensure maximum efficiency. It will be bettered by the
application and enforcement of standard directions and interim orders and by ensuring that FDRs (where the majority of
cases settle already) are conducted with consistency, with sufficient time being allowed not only for the hearing but also
for judicial preparation.
The basic concept of the FRC, which builds on both the Family Court and regionalised Court of Protection models, is as
follows:
Ÿ The FRC, which will be part of the Family Court, will deal with all types of financial remedy cases dealt with in
the Family Court or Family Division: claims for ancillary and other relief under the Matrimonial Causes Act 1973;
claims under Schedule 1 to the Children Act 1989; claims under Part III of the Matrimonial and Family
Proceedings Act 1984; and, in due course, claims under the Inheritance (Provision for Family and Dependants)
Act 1975 and claims under the Trusts of Land and Appointment of Trustees Act 1996 (TOLATA).
Ÿ There will be a number of regional hubs, typically two per circuit (population or geography may require more),
at which both the administration (HMCTS) and the judicial leadership for the relevant hub area are based.
Ÿ There will be a lead judge for each hub area: this must be a judge (either a Circuit Judge or a District Judge) with
real experience/expertise in financial remedy work.
Ÿ There will be a national lead judge with a deputy. Mostyn J and, as his deputy, HHJ Hess have agreed to fill these
important positions.
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Ÿ Hearings will be conducted (a) at the regional hub and also (b) at a number of Financial Remedies Hearing
Centres (FRHCs) within the hub area. The President emphasises (b), because it is very important. Parties will still
be able to request, for good reason, that a particular hearing takes place at a court other than a FRHC.
Ÿ Only 'ticketed' judges will sit in the FRC. All District Judges and Circuit Judge currently in post who do this work,
and wish to continue to do so, will be 'grandfathered' in.
Ÿ The FRC will function quite separately from the Regional Divorce Centres. Applications for a financial remedy,
including for ancillary relief, will be issued at the FRC hub, not at the Regional Divorce Centre.
The FRC will be piloted in three areas, starting in February or March 2018: London, the West Midlands and South-East
Wales. Further pilots will follow after Easter 2018.
The Family Procedure Rule Committee at its meeting on 6 February 2018 will be presented with a paper prepared by
Mostyn J and HHJ Hess indicating proposed amendments to the FPR and a draft revised Form A (attached to the View),
designed to be used for all types of financial remedy application.
In relation to the de-linking of divorce and 'money', the President recognises the concerns expressed by many in response
to the suggestion that the question in the petition relating to financial claims should be removed. What is now proposed
as the appropriate way forward is:
Ÿ Retain the financial question in the petition.
Ÿ Insert a corresponding question in the AoS.
Ÿ In all other respects de-link – so that the amended Form A would refer back, where applicable, to the fact that the
application has been flagged up / made in the petition / AoS.
For the full text click here.

Changes to evidence requirements come into effect from 8 January 2018
The changes form part of a series of reforms the government is making to support victims of domestic violence. There is
no longer a time limit of five years on abuse evidence and the range of evidential documents has been widened. The fact
sheet setting out the evidence of domestic violence that will now be accepted by the LAA for the purpose of accessing
family law legal aid can be found here.

HMCTS introduced five new forms for the application in the Family Court.
They comprise new forms: Form B, Form A1, Form A and C100 (which took effect on 8 January 2018).

Consultation launched on transforming the family court estate
The MoJ is seeking views on how the court and tribunal estate is to be transformed, to make access to justice quicker, easier
and fairer. The consultation follows the introduction of facilities for claims, including divorce, to be made online. Fully
virtual options (where a case is heard by on an online video hearing) are also being tested for some cases. Five separate,
regional consultations have been launched to seek opinions following numerous closures of courts across the country,
where it is thought that court work can be better allocated to other courts in close proximity.

DWP publishes figures in which 85% of parents with family-based child
maintenance arrangements say it works well
The findings show that out of 55,900 parents that had contact with Child Maintenance Options between May and July
2017, 75% had a child maintenance arrangement at the time of the survey (translating into 41,800 child maintenance
arrangements).

The President of the Family Division re-issues Practice Guidance: Standard
Financial and Enforcement Orders [2018' Fam Law 89, with related orders, (as
corrected since their first issue in November 2017)
The re-issued Guidance and corrected forms are available online here.
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B. Case Law Update
Yedina v (1) Yedin (2) Skelling Ltd (A company incorporated in the BVI) [2017]
EWHC 3319 (Ch)
The case concerned a couple who married in the Ukraine in 1986 and had had two children. The wife ("W") had become
resident in the UK in 1998. The relationship broke down in 2008 and W "sought to secure her position in relation to
property ownership and maintenance". At that time, it was agreed by the couple that several properties would be
transferred to her. They entered into a deed which set out the husband's ("H") promise to pay the mortgage on two of the
properties being transferred to W as well as detailed maintenance arrangements of £220,000 a year.
W sought to enforce that agreement, claiming that H had repudiated the agreement and that she was entitled to damages
as a result. She also sought to enforce a judgment concerning the proceeds of sale of a London flat sold by the second
defendant. A freezing order was in place. She claimed that the flat was held by the company as nominee for H or,
alternatively, that H was the beneficial owner of shares in the company held by his business partner. H argued that,
insofar as the two properties were concerned, it had been agreed that they were merely to be held in trust and he
counterclaimed for a declaration that various properties vested in W were held on a family trust (for himself, their two
children and Mrs Yedina).
H sought to rely on a wide range of defences to convince the court that the deed as a whole was invalid as well as medical
evidence relating to his mental health which he claimed had affected his ability to understand both the content and effect
of the deed.
After complex consideration of the many properties and offshore companies involved in the history of the case, and
consideration of H's range of defences as to the purported invalidity of the deed, the judge held that the deed was a valid
and enforceable contract. W was entitled to damages given H's repudiation.
Mr Justice Mann found that H had known the effect of the document he was signing. He had not thought that it was merely
a statement of intention; he had understood its nature and contents, known exactly what financial provision for W meant
and known exactly what he was signing. To the contrary, H's asking for amendments to be made demonstrated he had
understood what he was signing. Whilst unfamiliarity with a language could amount to a disability, here H was found to
had sufficiently competent English to be able to understand what he was signing. There was no evidence that his mental
state had disabled him in any material respect from understanding what he was being asked to do. Indeed, Mr Justice
Mann concluded that H was "not the sort of person to sign anything without understanding what he was being asked to
sign".
H had sought to rely on both actual and presumed undue influence in order to argue that the deed should be set aside.
Regarding actual undue influence, he argued that W had had the capacity to influence him as his former wife responsible
for raising their children. However, Mr Justice Mann pointed out that for actual undue influence to be found, there must
be "overt acts of improper pressure or coercion such as unlawful threats" and this was simply not present. The judge
highlighted in particular the amendments that Mr Yedin made to the agreement and explained that these acts were
"inconsistent with the application of improper pressure".
The judge also went on to find that the there was no successful claim for presumed undue influence. The main argument
put forward by H was that W "had acquired a degree of "dominion" over him". The judge explained that, to prove
presumed undue influence, H had to "establish a relationship of confidence and a transaction which calls for an
explanation for which no explanation is forthcoming". He had failed to establish either and it was stated that the couple
were actually "independent of each other". The maintenance in the deed was "not so extravagant" that it called for an
explanation because H was an extremely wealthy individual.
Rejecting unconscionability too, Mr Justice Mann noted that it appeared that H had not had separate legal advice on the
deed; however, none of the other requirements of the doctrine were met. Mr Justice Mann found that H was in no sense
a poor or ignorant person; he was a seasoned businessman and politician who had acquired considerable wealth in the
Ukraine in the post-communist era. The deed had been a fair and reasonable transaction, which he had entered into of his
own free will, and W had in no way imposed oppressive terms or behaved in a morally reprehensible manner. Neither
could the deed be said to be void for uncertainty.
Mr Justice Mann came to the final conclusion that the deed was valid and enforceable. He stated that it had been
repudiated and that the repudiation had been accepted by H. As a result, the judge awarded W over £2 million in
damages, demonstrating the court's unwillingness to set aside a contract without good reason. The deed had been a "fair
and reasonable transaction" and H had entered into it willingly. There was therefore no good reason to set aside a perfectly
valid contract.
Insofar as the ownership of the second defendant company was concerned, Mann J found that it was effectively H's
company. His business partner's purported interest in the company had been contrived to resist W's claims. However,
there was no evidence that the company held the flat as pure nominee for H.
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H's counterclaim was dismissed.

Whittingham v Whittingham [2017] EWHC 3318 (Fam)
This case concerned 'protracted and highly contentious proceedings' following the parties' divorce in August 2013, the
antagonism of which was added to by the fact both parties worked in the same area, as training pilots, and were in
commercial competition with each other. The final financial remedy order was made in March 2015 and was followed by
enforcement applications in November 2015, which resulted in the application of a receiver in May 2016. The husband
appealed the order appointing the receiver. His appeal failed. Following that the husband was "assiduous in his attempts"
to have the receivership discharged.
The application before the Court on 24 October 2017 was the husband's application, made pending a full appeal against
an order of March 2017 where the District Judge refused his application to discharge the receivership, for permission to
appeal an interim order dated 14 August 2017. That 14 August 2017 interim order had (a) granted a stay of payment of
the lump sum but (b) refused to suspend the receivership pending the full appeal against the order refusing discharge
(albeit it had been agreed that the receivership would be held in abeyance pending the full appeal hearing).
The appeal court found the husband's application was without merit, ill-founded and a wholly disproportionate misuse
of procedure. Ms Justice Russell commented that the husband was essentially seeking to argue the substance of the
pending appeal and that to say it was 'disproportionate' bordered on euphemism. The husband's application was refused.

O'Connell v Lovell (divorce: property) [2017] EWFC B99
O'Connell v Lovell also involved an enforcement application, following a divorce in February 2017 and a final financial
order made following a final hearing in April 2017. A key feature of the order for the purpose of this judgment was the
order that the wife could remain in the flat she occupied but which was owned by the husband (the first floor flat) until
the earlier of (a) 24 October 2017 or (b) completion of the sale of the ground floor flat of the same property (which was in
the joint names of the parties). She gave an undertaking to vacate and the relevant warning notices were given and forms
signed.
Upon sale of the ground floor flat, the wife was due to receive substantial sums (£1.4m to £1.5m) in addition to having
already received sums approaching £250,000 from the husband, which the wife said had been used to discharge her
indebtedness. The parties had not been successful in their attempts to sell the ground floor flat but it was always
envisaged, pursuant to the wife's undertaking, that she may have to move out of the first floor flat before receiving those
funds.
The wife refused to move out on or following 24 October 2017. The husband applied on 14 November 2017 for her
committal to prison for breach of her undertaking. The hearing of the husband's application came before HHJ Hess. At
that hearing the wife did not seek to challenge the fact there had been a breach, rather she asked that the judge exercise his
discretion not to enforce it.
HHJ Hess commented that, firstly, a person who gives an undertaking should comply with it. Second, he turned his mind
to whether there was a 'human and practical answer' which would allow the wife to use the ground floor flat instead but
found that that was not possible given the intention of the original order was for the husband to have complete control
over who occupied that flat pending sale.
He therefore concluded that, breach being proved, he should make a committal order but that the wife should be given a
reasonable length of time to comply and move out. He therefore ordered that the wife be committed to prison for a period
of two months, suspended for two years to effectively prevent the wife from moving back in within that period, and also
suspended on the condition that within 28 days she vacate the first floor flat.
On the question of costs, he noted that this was a 'clean sheet' case. Applying the general principle of costs, and on the
basis the husband had been successful, he made a costs order in the sum sought by the husband (£24,085.20) noting that
committal applications are very serious and have to be prepared properly, hence the level of costs being justified. The
husband had agreed that those sums should be taken out of the wife's share of the ground floor flat sale proceeds.

Whitlock v Moree [2017] UKPC 44
Whitlock v Moree is a Privy Council decision (and as such only of persuasive authority in the English courts), on appeal
from the Court of Appeal (Bahamas) in relation to the treatment of joint bank accounts.
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Two friends (Mr Lennard ("L") and Mr Moree ("M")) had been the account holders of a joint account with First Caribbean
International Bank ("FCIB"). The funds in the account ($190,000 at the time of L's death) had all been contributed by L
alone. He died in 2010.
When setting up the account, the friends had signed a form containing the following provision ("clause 20"):
"JOINT TENANCY: Unless otherwise agreed in writing, all money which is now or may later be credited to
the Account (including all interest) is our joint property with the right of survivorship. That means that if
one of us dies, all money in the Account automatically becomes the property of the other account holder(s).
In order to make this legally effective, we each assign such money to the other account holder (or the others
jointly if there is more than one other account holder)."
The purpose of the account was "to pay utility bills".

Following L's death, M converted the account into a joint account with his wife. Meanwhile, the legally qualified executor
of L's estate obtained information about the account and included it in the assets of the estate. M, as the second executor,
signed the executor's oath.
Under L's will, there were three residuary beneficiaries, who included M.
In July 2013, the two other residuary beneficiaries sought declarations that the balance held in the FCIB account was held
by M on trust for the beneficiaries rather than having passed to M alone by survivorship. At first instance, and in the Court
of Appeal, it was treated as common ground that a resulting trust of the money in the joint account was presumed in
favour of L's estate unless M could discharge the burden of proving that L intended to make a beneficial gift of that money
to him. At first instance, it was found that he had not discharged that burden. The Court of Appeal, reviewing the same
evidence, came to the opposite conclusion.
The residuary beneficiaries appealed, their main submission being that the Court of Appeal had been wrong to interfere
with a fact finding exercise by the Judge.
The Privy Council framed the issue quite differently than the lower courts, identifying the two key questions as being
whether (a) clause 20 dealt with beneficial ownership as well as bare legal title and (b) whether a written application
containing clause 20 was determinative of beneficial ownership of the account on death.
The Privy Council upheld the Court of Appeal decision and dismissed the appeal. Lord Briggs gave the majority judgment
(Lady Hale and Lord Sumption agreed).
The majority thought that, as the previous cases on this subject in many common law jurisdictions could not be reconciled,
the Privy Council had to go back to basic principles to resolve the problem. They reviewed the jurisprudence, noting that
where a written instrument includes a statement as to beneficial ownership, that instrument is usually conclusive and the
identification of the beneficial interests will depend upon the construction of the document. In those circumstances,
recourse to constructive, resulting or implied trusts is impermissible and the quantification of those interests is a question
of law, not fact. They found that those principles were not confined to beneficial interests in real property, and applied
equally to monies in a bank account where the account opening document was akin to a TR1. They commented that the
principle that a statement as to beneficial ownership was binding was not impacted by whether the attention of the account
holders were drawn to the declaration (absent mistake, fraud, duress etc.).
In relation to these account opening documents, the majority were satisfied that they contained a "pellucidly clear
declaration" that the survivor was to have the beneficial interest in the joint account, regardless of contributions. As such,
they dismissed the appeal.
Lord Carnwath (with whom Lord Wilson agreed) dissented from the majority. He considered that joint bank accounts
could not be treated in the same way as real property. Joint bank accounts were often held, he said, as a convenient way
for one person (the funding account holder) to facilitate payments. The account opening documentation often stated the
surviving account holder would be solely entitled to the account simply to allow the bank to safely continue to deal with
that account holder. In his view, to allow bank forms drafted to protect the bank to dictate beneficial interests (which were
irrelevant to the bank) between account holders was to superimpose upon those documents a purpose for which they were
never designed. He thought it was absurd to think ordinary people would normally document a gift of substantial funds
by signing bank account opening forms rather than in some more appropriate fashion.
Turning now to two Inheritance (Provision for Family and Dependants) Act 1975 cases.
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Lewis v Warner [2017] EWCA Civ 2182
Mr Warner ("W") was an elderly but financially comfortable cohabitant of Mrs Blackwell ("the deceased") and they had
lived together for some 19 years in Mrs Blackwell's property at the time of her death. The sole beneficiary of her estate was
her daughter Mrs Lewis ("L").
On Mrs Blackwell's death, W wished to remain in the property. L refused to allow this unless he purchased it from the
estate for £425,000. W rejected that offer (considering it an overvaluation) and L therefore brought possession proceedings
against him. W filed a defence and made a separate application under the 1975 Act, seeking an order permitting him to
continue living there under the amended subsections 1(1)(ba) and 1(1A), which permit a claim by someone who had been
living in the same household as the deceased or as husband and wife of the deceased for a period of two years ending
immediately with the date of death. Of note is the fact that this was the first time the Court of Appeal had had to consider
a claim under those subsections.
At first instance, Recorder Gardner QC found that (a) W had been being maintained by virtue of being provided with a
roof over his head (b) the deceased's Will failed to make reasonable financial provision for him (c) taking into account a
number of factors, a requirement on him to move should be avoided if possible (d) it would be unreasonable for L to have
to wait for W's death to sell the property and realise its value and (e) W should therefore be given an "option to purchase"
(framed as a transfer of property under s 2(1)(c) of the 1975 Act) for £385,000 (£45,000 more than the single joint expert
valuation) so he could continue living there for the remainder of his life.
L appealed and her appeal was dismissed by Newey J. She appealed again and her appeal came before the Court of
Appeal (Sir Geoffrey Vos, The Chancellor of the High Court, Lord Justice McCombe and Lady Justice Asplin). Sir Geoffrey
Vos gave the unanimous judgment of the court. By the time of the Court of Appeal's judgment, the Supreme Court's
judgment in Ilott v Blue Cross [2017] UKSC 17 had been published which the Court of Appeal was therefore able to rely
on.
L argued that (a) W could not demonstrate that he needed financial provision, merely that he would 'like' to remain in the
property and (b) in any event an order that W were to pay more than the expert valuation for the property did not amount
to reasonable financial provision as the court had no jurisdiction to make an order that did not move value from the estate
to him. In response, W relied on the Recorder's findings that he needed to stay in the property due to his age, disability
etc.
The Court of Appeal identified that they needed to answer two questions. Namely, (1) whether the Recorder was right to
conclude that the deceased's Will failed to make reasonable financial provision for W and (b) whether the Recorder was
entitled as a matter of law to make the order that he did.
In relation to the former, they found the recorder was fully entitled to reach the conclusion he did on the evidence. They
relied on the broad concept of 'maintenance' in the judgment of the Supreme Court in Ilott and noted that the Recorder
had found that W needed that maintenance to continue, rather than requiring him to move house.
While taking into account the Supreme Court's strictures as to testamentary freedom, the Court of Appeal found that the
Recorder had correctly balanced the interests of the beneficiary (L) and the applicant (W). The fact that W had had no
expectation or understanding that he would be able to continue living in the property was, in their view, immaterial and
did not impact on the fact he was being maintained at the date of the deceased's death and needed that maintenance to
continue. The need to preserve the status quo for an old and infirm person, outweighed the fact that it was accepted that
there was no 'moral claim' by W.
In these circumstances, the Court of Appeal found it was proper for the Recorder to have made the order he did to transfer
the property for full consideration. In relation to the question of jurisdiction, they found that it was not a requirement of
the 1975 Act that, in any particular method of reasonable financial provision for maintenance, consideration should move
away from the estate.

Sargeant v Sargeant & Another [2018] EWHC 8 (Ch)
In Sargeant, HHJ David Cooke had to consider a 1975 Act claim brought by a widow against her late husband's estate, some
ten years out of time.
Mr Sargeant (H) died in May 2005, leaving a Wil dated 20 February 2002. A grant of probate was made on 30 March 2006
to Mrs Sargeant (W), her daughter and the family solicitor (the first and second defendants). Mrs Sargeant, however, did
not issue her claim until 20 July 2016. She therefore required the court's permission to proceed.
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The permission application was, by agreement, dealt with on the basis of written evidence only. The first defendant, the
daughter, opposed the application. The second defendant, the family solicitor, adopted a neutral stance to both the
question of permission and the claim itself.
W and H had been married for 45 years. He was a farmer and had inherited a share in a family farm from his own parents.
At the time of his death, H was the owner of substantially all the assets in the family (the value of his estate being c. £3.2m).
W and H had two children, Jeff and Jane (Jane being the second defendant). Due to a falling out, little provision had been
made for Jeff in H's Will, the proceeds of a life policy and personal chattels were left to W and the balance on a
discretionary trust of which the beneficiaries were W, Jane and Jane's children. W and Jane were the trustees
In the period since H's death, the estate grew in value. Planning permission was successfully obtained in relation to part
of the farmland and that land was now valued at £8millon. In addition, an additional portion of land passed to Jane
outside of the Will (thanks to her being a partner in the farming partnership) worth a further £2million.
H had left two letters of wishes, indicating that he wanted to make sure that W was well-provided for during the rest of
her life using the income from the various assets in the estate and that he wished a property known as Grafton House to
be left to her.
Subsequent to his death, steps were taken to minimise the IHT charged to the estate be way of a transfer out of Grafton
House (and other land/properties) to W, with Jane living in one rent free (and indeed it subsequently being transferred to
her). In addition, W was admitted to the farming partnership, again for tax reasons, but on the basis that she would have
a fixed salary but no interest in the capital assets.
However, despite the intention in the letter of wishes to ensure W was well provided for, the reality was that the assets in
the estate did not produce very much by way of income – like many farms, it was asset rich but income poor. As a result,
from about 2009 W started getting into financial difficulties. She insisted that she needed more income but Jane said her
mother was overspending. When there was a re-structuring of the partnership and a re-designation of the principal place
of business, Jane obliged W to sign loan notes for the excess over her salary she was spending from the partnership account.
When the professional advisers suggested in 2012that land should be sold to raise funds for W (conscious of H's wish to
make sure W was well provided for), both W and Jane resisted (perhaps conscious of H's desire to see the farm kept as one
– or perhaps because the land would become more valuable in the future). Mary was however concerned about her
financial position and that the loan notes would be a debt on her estate and would reduce the assets she could pass on to
Jeff and his children (making up for the fact that Jeff had received little on H's death).
Eventually, in 2016, after years of trying to resolve the situation, W brought a claim against the estate. W acknowledged
that her claim was brought a very long time after the expiry of the initial time bar (indeed, longer than in any reported case
in which permission had been granted). She, however, explained that she had not understood her position as a
discretionary beneficiary or the financial implications of her situation until much more recently. She believed that she had
been the owner of half of all the matrimonial assets, she had not understood the discretionary trust arrangements and
whilst H had been alive, he had dealt with all the finances. She had not been prepared for the costs that would be incurred
in financing her lifestyle after his death and she had deferred to her daughter's wishes, or placed them above her own,
which she felt Jane had abused. She had also not been alerted to the fact she could make a I(PFD)A claim until 2016 – all
the professional advisers had given advice to the family in general and none, she said, had considered her own separate
position.
Jane meanwhile asserted that W had known from the start the effect of the Will and how the discretionary trust operated
both as an executor and trustee. W had been in financial difficulties since 2009 and had resisted repeated advice to sell
assets or charge rent, knowing that there was no other available source of cash. Jane said she regarded Jeff as the driving
force behind the claim which, she argued, would not generate any more income for W but would instead see assets
transferred to W which would then be passed to Jeff enabling him to benefit from the development value now and thereby
evading H's wishes that Jeff should be excluded.
HHJ David Cooke reviewed the authorities relating to the exercise of the court's discretion to permit an out of time
application, and found that, on the evidence, W had not made out a sufficient case for such permission. He relied on the
fact that W had decided to work within the provisions of the Will for a very long period, while knowing she was in
financial difficulties and that she could have sought independent legal advice, and indeed had been advised to do so by
the family solicitor, but did not take that step for many years. He considered it difficult to imagine that she had not
understood the effect of the Will: she had always been present when professional advice had been taken on the Will
drafting, previous Wills had all provided for discretionary trusts insofar as they could keep assets away from Jeff and there
had been numerous discussions where W had been advised that the professional advisers were supportive of assets being
sold to realise cash for benefit.
The court further found that it unsurprising that there was a reluctance in the family to sell the land: not only had it been
against H's wishes but there were hopes that the development value could be realised.
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T v Secretary of State for Work and Pensions and A (CSM) (Child support variation/departure directions: other) [2017] UKUT 492 (AAC) 8 December
2017
The unsuccessful appeal, heard by the Upper Tribunal Administrative Appeals Chamber ("AAC"), was brought by a NRP
("Non-Resident Parent") against a decision to refuse his variation application on the grounds of the classification of a debt.
The NRP argued that no account of monies he had allegedly made to the PWC ("parent with care"), nor the sums he had
spent renovating and improving one of the parties' properties, had been taken into account. Regulation 12 Child Support
(Variation) Regulations 2000 provides for when prior debts can be a category of "special expenses". However, because the
debt was found to have been incurred for the purposes of a trade or business, it fell outside Regulation 12 and could not
be taken into account on a variation application.

CJ v Secretary of State for Work and Pensions and VW (CSM) (Child support calculation of income) [2017] UKUT 498 (AAC) 15 December 2017
This was an unsuccessful appeal brought by a NRP concerning his child support liability. The NRP challenged a
maintenance calculation from November 2012 (which took effect from 21 April 2009). The challenge was on the basis that
the CSA had closed the case in 2007 and that he was no longer habitually resident in the UK after mid-2006. He claimed
that any assessment of his income had been fundamentally flawed. It was found that the case had been closed but because
the parties had not been notified in accordance with the statutory requirements, the decision was inchoate.

AO v Secretary of State for Work and Pensions and JA (CSM) (Revisions,
supersessions and reviews - late applications) [2017] UKUT 499 (AAC) 17
December 2017
The case concerned the amount of a NRP's income that should be taken into account on an assessment of child support.
The unsuccessful appeal was brought by the NRP on the grounds that the notional sums that he needed to run his business
had been wrongly calculated and were not feasible. A variation was applied for on the grounds of diversion of income in
the form of retained profits. At first instance, it was decided that the company could have and should have paid out half
its profits to H without risk. The AAC reiterated that both the money has to be realistically available and the variation has
to be just and equitable. The decision was upheld on the basis that the tribunal had taken into account business sense in
ensuring some funds were retained within the business; an appropriate balance had been struck between business
prudence and the obligation to pay child support.
2/2/18
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Availability of Legal Aid for Applications Pursuant to the 1996 Hague
Convention

Anne-Marie Hutchinson OBE QC (Hon), Partner, Dawson Cornwell, and Michael Gration, Barrister, 4 Paper Buildings,
highlight an oversight in LASPO.

The Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in respect of Parental
Responsibility and Measures for the Protection of Children of 19 October 1996 (which is referred to hereafter as "the
1996 Hague Convention") came into force in the United Kingdom on 1st November 2012, however it was signed by the
United Kingdom on 1st April 2003 and ratified on 27th July 2012, so its entry into force came after a long period during
which preparation could be made for the implementation of this important Convention.
That preparation included the drafting and approval of The Parental Responsibility and Measures for the Protection of
Children (International Obligations) (England and Wales and Northern Ireland) Regulations 2010. Those regulations
made some amendments to domestic law which intended to amend existing statutes (and particularly the Family Law Act
1986) so as to facilitate the implementation of the Convention.

Family Procedure Rules 2010
Amendments were also made to the Family Procedure Rules 2010 so as to establish the procedural structure for the
various applications that can be made pursuant to the Convention. A particularly important application that can be made
pursuant to it is for the recognition and enforcement of orders (or, to adopt the term used within the Convention,
measures) that have been taken by the courts or authorities of one Contracting State upon the territory of another
Contracting State.

The relevant sections of the FPR are:
Ÿ Part 31;
Ÿ Practice Direction 30A; and
Ÿ In respect of registrations, Practice Direction 31A.
The relevant rules relating to applications are set out in r. 31.15 FPR 2010.

Relevant extract, Part 31.15:
Appeal against the court's decision under rules 31.10, 31.11 or 31.14
31.15
(1) An appeal against the court's decision under rules 31.10, 31.11 or 31.14 must be made to a judge of the
High Court–
(a) within one month of the date of service of the notice of registration; or
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(b) if the party bringing the appeal is habitually resident in another Member State, or a Contracting State,
within two months of the date of service.
(2) The court may not extend time for an appeal on account of distance unless the matter is one to which the
1996 Hague Convention applies and the Council Regulation does not apply.
(3) If, in a case to which the 1996 Hague Convention applies and the Service Regulation does not, the appeal
is brought by the applicant for a declaration of enforceability or registration and the respondent fails to
appear –
(a) where the Hague Convention of 15th November 1965 on the service abroad of judicial and
extrajudicial documents in civil or commercial matters applies, the court shall apply Article15 of that
Convention; and
(b) in all other cases, the court will not consider the appeal unless –
(i) it is proved to the satisfaction of the court that the respondent was served with notice of the appeal
within a reasonable period of time to arrange his or her response; or
(ii) the court is satisfied that the circumstances of the case justify proceeding with consideration of
the appeal.
(4) This rule is subject to rule 31.16.
(The procedure for appeals brought under rule 31.15 is set out in Practice Direction 30A (Appeals).)

Procedure for applications
The basic structure under the aforementioned rules is that a formal application must be made for an order to be registered,
and a fee paid. Consideration of whether or not to register the order is undertaken, in the first instance, by a District Judge
on the basis of the papers that are lodged upon making the application. Neither the respondent to the application nor the
subject child are entitled at that stage to make any submissions as to whether or not the order should be registered. Once
the initial decision has been made on paper, a respondent to the application for registration has a period of one month
(though this can be extended in certain circumstances) in which to appeal the registration of the order.

Public funding for such applications
This article follows the conclusion of a case in which the authors represented a child who was the subject of an order which
had been registered for enforcement following such an application to the Principal Registry of the Family Division. The
child's mother had obtained an order from a court in the United States of America which required the child's father (who
was resident in England) to return the child to the care of the mother. The child (who was 16 years old) objected to that
course, and sought to appeal the registration and subsequent enforcement of the order.
She had an excellent case, not least because the USA is not a Contracting State to the 1996 Hague Convention, a point that
was ultimately conceded and on the basis of which the appeal was allowed.
A difficulty arose, however, when the child's solicitor applied for public funding to enable the child to be represented and
to advance an appeal. The surprising response was that the Legal Aid, Sentencing and Punishment of Offenders Act 2012
("LASPO") did not provide for legal aid to be made available in cases pursuant to the 1996 Hague Convention.
The relevant LASPO provisions are set out at Paragraph 17 of Schedule 1. Paragraph (1) deals with the availability of legal
aid in relation to EU and international agreements concerning children:

EU and international agreements concerning children
17(1) Civil legal services provided in relation to
(a) an application made to the Lord Chancellor under the 1980 European Convention on Child Custody
for the recognition or enforcement in England and Wales of a decision relating to the custody of a child;
(b) an application made to the Lord Chancellor under the 1980 Hague Convention in respect of a child
who is, or is believed to be, in England and Wales;
(c) the recognition or enforcement of a judgment in England and Wales in accordance with Article 21, 28,
41, 42 or 48 of the 2003 Brussels Regulation.
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Exclusions
(2) Sub-paragraph (1) is subject to the exclusions in Parts 2 and 3 of this Schedule.

Definitions
(3) In this paragraph—
"the 1980 European Convention on Child Custody" means the European Convention on Recognition and
Enforcement of Decisions concerning Custody of Children and on the Restoration of Custody of
Children which was signed in Luxembourg on 20 May 1980;
"the 1980 Hague Convention" means the Convention on the Civil Aspects of International Child
Abduction which was signed at The Hague on 25 October 1980;
"the 2003 Brussels Regulation" means Council Regulation (EC) No. 2201/2003 of 27 November 2003
concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and
the matters of parental responsibility.
(4) For the purposes of this paragraph, an application is made to the Lord Chancellor if it is addressed to the
Lord Chancellor or transmitted to the Lord Chancellor in accordance with section 3 or 14 of the Child
Abduction and Custody Act 1985.
It is clear whilst the relevant provisions (as quoted above) make reference to the EU Regulation No.2201/2003 ("Brussels
IIa") no reference whatsoever is made to the 1996 Hague Convention. Upon the Legal Aid Agency noting this, funding for
the child in the case referred to above was refused, on the basis that the case was outside of the scope of LASPO. Upon that
decision being questioned, the LAA made it clear that at present there is no provision within LASPO for public funding to
be made available (whether means/merits tested or otherwise) for either applications for registration under the 1996
Convention or to appeal such registrations or indeed to make applications for an enforcement of orders under the 1996
Convention or to seek to oppose them.
As a result, a different type of application was made on behalf of the child and listed alongside the father's appeal of the
registration of the order. That pragmatic course allowed the child to be represented and to have her voice heard within the
appeal, which of course affected her as much (and, in fact, more than) her parents. Later, the LAA granted exceptional
funding to the child to allow her to pursue an appeal against the registration of the order, however that funding was only
granted a considerable time later, by which time the time limits for the lodging of an appeal of this type had expired.

An oversight?
This omission within the funding rules came as a considerable surprise to the authors. There does not seem to be any
reasonable justification for providing funding to make applications for the registration and enforcement of orders under
Brussels IIa, or to appeal such registrations in cases of that type, but not in similar cases under the 1996 Hague Convention.
It has the look of an oversight.
Certainly, funding should be made available to such applications on the same basis as it is available in identical cases
under Brussels IIa. In the meantime only exceptional funding is available for 1996 registration applications, appeals and
enforcement applications; this is a poor substitute and has inbuilt delays. Further, there is no indication that it would be
automatically granted.
Following Brexit, and the uncertainty about the future operation of Brussels IIa (in whatever form), the effective operation
of the 1996 Hague Convention will be essential, as has been emphasised by the Government.
5/2/18
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Five “Highly Pertinent” Questions: Discrimination, Contact and the
Family Court following Re M (Children) [2017] EWCA Civ 2164

Hassan Khan and Charlotte Baker, barristers at 4 Paper Buildings, present a framework for approaching cases where
issues of human rights and discrimination arise in contact cases.

Re M [2017] EWCA Civ 2164 concerned a transgender father's application for direct contact with her five children, living
in an Ultra-Orthodox-Jewish Community. Her application was refused by the Peter Jackson J (as he then was), who made
an order for indirect contact only. That decision was subsequently overturned by the Court of Appeal in a judgment which
makes abundantly clear that human rights and discrimination issues must be addressed "head on" in the Family Court by
both practitioners and judges alike. This guide has been designed to provide a framework for approaching cases where
such issues arise, accompanied by a quick reference guide (for which click here). References in square brackets refer to the
paragraph numbers of the judgment in Re M.

1. Does the parent have a "protected characteristic" which is being used as a
bar to contact?
Protected characteristics include sex, race, colour, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or "other status" (see Article 14 of the ECHR). This is not an
exhaustive list. Gender reassignment constitutes a protected characteristic, by virtue of PV v Spain (2011) ECHR 35159/09
[§102(iii)] and is included in the list of protected characteristics in the Equality Act 2010 (see Part 2, sections 4 and 7).

Different treatment: once a protected characteristic has been identified, the applicant parent must be able to show
that he or she is being treated differently, as a result of it, compared to another parent in a similar situation. For example,
in Re M, the father was treated differently because of her trans status, as compared to another parent leaving the Charedi
community.

Who is responsible for the bar? Is it the other parent? Extended family? A community? Someone else? If it is a
third party, the Equality Act 2010 may apply.

Is a distinction being drawn between direct and indirect contact? If so, consider why the former is
opposed and the latter is not. In Re M, the objection to direct contact was formed on the basis that the community needed
to shield and protect the children from the knowledge of matters such as transgender, which made little sense if indirect
contact was to continue. Moreover, if indirect contact is possible, it may well be a stepping stone to direct contact.

2. Whose rights are engaged?
The parent with a protected characteristic: Article 14 is engaged when the facts of a case fall within the scope
of another ECHR right [§102(i-ii)]. Family law disputes often fall within the scope of Article 8.
The child: the child subject to proceedings will also have rights under Article 14 if he or she is being treated less
favourably as a result of a parent's protected characteristic.

The other parent and / or third party: if the bar to contact is founded on alleged religious grounds, Article 9
may be engaged. The definition of "religious belief" is wide-ranging, and manifestations of such beliefs may take the form
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of worship, teaching, practice and observance. In order to be worthy of respect, a religious belief or practice must have a
certain level of cogency, seriousness, cohesion and importance. Article 9 does not protect every act motivated or inspired
by religion, and in circumstances where a religious belief is inconsistent with the principle of non-discrimination, it may
not be entitled to the protection afforded by Article 9 [§116-120]. In Re M, the Court of Appeal took the view that beliefs
which result in the ready exclusion of young children from the rest of the community were unlikely to engage Article 9
[§131].

3. Is the difference in treatment objectively justifiable?
Article 14: if Article 9 is not engaged, then the Court's task is solely to consider whether the discrimination contrary to
Article 14 (via Article 8) is justified. The discrimination, not only the underlying measure, requires justification, i.e. even if
the measure is justified under Article 8, it will not necessarily follow that it is justified under Article 14. To assess whether
a measure is objectively justifiable, the Court must scrutinise the evidence proffered by way of justification to consider
whether it amounts to anything more than the subjective, negative attitudes of other people (see, for example, the
exclusion of all gay people from the armed forces) [§108-9]. In Re M, the Court of Appeal has anticipated that the High
Court may wish to scrutinise with care the suggested justification for the apparent discrimination which the father faces
on the grounds of her transgender status [§115].

Article 9: Article 9(2) makes it plain that freedom to manifest one's religion can be subjected to limitations prescribed
by law and necessary in a democratic society, or for the protection of the rights and freedoms of others. Religious freedom
can be limited, for example, where it involves physical or psychological harm to children [§72]. A Court may make a child
arrangements order (having determined that it is in the best interests of the child to do so) even if the implementation of
that order does not fully respect the religious beliefs, practices and observances of the community of which the children
are members, if those beliefs are not consistent with the values of a democratic society; a democratic society being one that
is subject to the "rule of law" and characterised by "pluralism, tolerance and broad-mindedness." [§122 and §134].
The other parent and children may also have rights under Article 9, which must not be restricted by any greater extent
than that permitted by Article 9(2).

4. Is this the decision of a judicial reasonable parent?
The Court of Appeal's guidance as to the role of judges considering such cases cannot be improved upon and are set out
below, in full [§60]:
"The function of the judge in a case like this is to act as the 'judicial reasonable parent', judging the child's
welfare by the standards of reasonable men and women today, 2017, having regard to the ever changing
nature of our world including, crucially for present purposes, changes in social attitudes, and always
remembering that the reasonable man or woman is receptive to change, broadminded, tolerant, easy-going
and slow to condemn. We live, or strive to live, in a tolerant society. We live in a democratic society subject
to the rule of law. We live in a society whose law requires people to be treated equally and where their
human rights are respected. We live in a plural society, in which the family takes many forms, some of
which would have been thought inconceivable well within living memory."

5. Has the Court grappled with all available alternatives before
abandoning hope?
Per Re C (Direct Contact: Suspension) [2011] EWCA Civ 521, [2011] 2 FLR 912, the Court has a positive duty to attempt to
promote contact; must grapple with all the available alternatives before abandoning hope and must be careful not to come
to a premature decision. Contact is to be stopped only as a last resort and only once it has become clear that the child will
not benefit from continuing the attempt.
As always, welfare is king, and the Court must take a robust approach to intransigence, as it would in parental alienation
cases [§61-68].
Where there are difficulties re-establishing and maintaining contact, specialist organisations may be able to offer insight
and assistance.

Hassan Khan was instructed as junior counsel representing the father in the Court of Appeal by Anne-Marie
Hutchinson OBE QC (Hon) and Colin Rogerson, Dawson Cornwell.
6/2/18
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The ECHR’s ruling in Kaminska v Poland: Enforcement of return
orders – where do we go from here?

James Netto, Solicitor Advocate with Dawson Cornwell, considers a recent judgment of the ECtHR that confirms the need
for the rapid recognition and enforcement of child abduction and custody orders.

For the second time in just seven months, the European Court of Human Rights has determined that the state of Poland
has breached an applicant's right to private and family life, as a result of the state failing to enforce a family court order
following an international child abduction. Most recently, the case of Kaminska v Poland, handed down by the
Strasbourg Court on 18 January 2018, highlights just what can go wrong within European child abduction proceedings and
confirms, once again, that there is a need for the rapid recognition and enforcement of child abduction and custody orders.

Background
This matter concerned an application made by a Polish national, Ms Oller Kaminska, who alleged that she had suffered a
violation of her rights in respect of her family life, on account of the Polish Authority's inability to swiftly reunite her with
her daughter, notwithstanding a series of return orders. Although she relied on Articles 6 and 8 of the Convention, this
judgment focused on the ramifications of the failure of the Polish state to act promptly, and whether that was tantamount
to a violation of Article 8 rights.
The extensive litigation arising out of the child's abduction created a maelstrom of competing applications, orders and
appeals in both Poland and Ireland, which are summarised in some detail below.
The family were Polish, and their only child, A, was born in March 2000. The family was living in the Republic of Ireland
until 2009, whereupon the father moved back to Poland alone. The mother and child remained living in Ireland.
Proceedings then took place before the Ennis District Court, in relation to general welfare considerations for the child. By
way of a consent order, the parents agreed that the child was to spend time with her father in Poland from 7 July 2009 to
15 August 2009. The order also established that the child's habitual residence was in Ireland. However, in the midst of the
proceedings, the father failed to return the child to her mother in Ireland in August 2009.
Following the immediate commencement of abduction proceedings and applications to the Central Authorities, on 15
September 2009, the Irish County Court determined that the child was to reside with the mother, and also issued the first
return order. A certificate of enforceability, pursuant to Article 42 of the Brussels II bis Regulation, was also attached to
the order. Almost immediately thereafter, the mother also applied to the Polish Ministry of Justice, for assistance in
seeking the return of the child.

Polish proceedings: round 1
A catalogue of extensive proceedings then took place, at first before the District Court of Malbork in Poland. Within the
first wave of proceedings in Poland, on 18 December 2009, the Polish Court rejected the mother's application for the child's
return, basing this decision on Article 13(b). The Polish Court supported its reasoning with findings made within a welfare
report commissioned by the Court, alongside several other social and psychological studies. There was also some
suggestion that the child "wished to remain" in Poland. The appeal against the non-return order was dismissed by the
Gdansk Regional Court in May 2010.
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Almost simultaneously, the mother also applied to the Polish authorities to recognise and enforce her first Irish return
order, which was initially permitted by the Gdansk Regional Court on 4 December 2009. However, the father's subsequent
appeal led to the quashing the recognition order. On appeal, the Polish Court of Appeal stated that this judgment for
recognition of the Irish return order could not be reconciled with the subsequent judgment of the Polish Court of 4
December 2009, which dismissed the mother's application for the child's return to Ireland. It was said by the Gdansk Court
of Appeal that the first Irish return order was incapable of enforcement in Poland.
Undeterred, the mother continued to the Polish Supreme Court, which further quashed the non-recognition decision of
the Court of Appeal on 24 August 2011. The matter was then remitted for re-examination.

Polish proceedings: round 2
Meanwhile, back in Ireland, the mother restarted proceedings, which led to the High Court of Ireland determining on 28
January 2011 that it had jurisdiction to decide over custody matters, and that it had retained jurisdiction after the child's
wrongful retention in August 2009. The proceedings in the High Court of Ireland culminated on 9 September 2011, when
the child's return to Ireland was ordered for a second time. It was clear from this judgment that this second return order
superseded the previous orders. A later appeal submitted by the father was refused.
Almost immediately after the Court made the second return order, the mother sought to have that return order enforced.
Following extensive liaison between the Irish and Polish Central Authorities and Family Liaison Judges, the matter came
back before the Malbork District Court on 9 May 2012 on the mother's application for enforcement of the second Irish
return order.
On this date, the father explained that he had refused to comply with the previous Irish Court orders, as the child was said
to be in a "bad psychological state". Thereafter, the child and father disappeared within Poland, and attempts to execute
the second Irish return order by the State Guardian failed. Following three unsuccessful attempts to remove the child, the
matter came before the Malbork District Court on 7 September 2012. On this date, the Polish Court determined that the
proceedings for recognition and enforcement should be discontinued, on the basis of a rather creative interpretation of the
second Irish return order, in which the return order was said to have 'expired'. Unsurprisingly, this decision went back
before the Court of Appeal, who overturned the decision, and reaffirmed that the second Irish return order remained valid.
One can only imagine the litigation fatigue that the parents and indeed the child were feeling by this point. Quite
unusually, in September 2012, the mother appeared to take matters into her own hands, and unilaterally secured the child
into her care in Poland. She then seems to have travelled back to Ireland with her. The child has, since September 2012,
remained living in Ireland with her mother. The matter then fell to be determined as a custody issue in the Irish District
Court. Following more than three years of proceedings across two states, the child who was abducted in August 2009 at
long last returned to Ireland.

The violation of Convention rights
The mother applied to the European Court of Human Rights in relation to her own rights being breached. No application
was made on behalf of the child. The mother complained that the Polish courts had violated her rights of respect for her
family life, as they had systematically failed to promptly reunite her with her daughter, as determined by two Irish court
orders. The mother relied upon Article 6 and 8 of the Convention; however, the Court firstly considered that the main
issue was her right to family life and therefore determined it unnecessary to determine issues under Article 6 (as per Raban
v Romania No. 25437/08, 26 October 2010).
The Government of Poland defended the mother's application, raising a number of objections regarding the admissibility
of the case. The Government highlighted that the mother had "kidnapped" her daughter in September 2012, and returned
her to Ireland. The Government of Poland alleged that her actions had been contrary to the principle of best interests of
the child. The mother responded that she had formal custody rights over the child when she had taken the child back to
Ireland, and reiterated that her application concerned the Polish Authorities' failure to return the child, disregarding Irish
decisions. The Government furthermore failed to provide any evidence that the removal of the child by the mother had
been considered illegal. As such, this allegation was found by the Strasbourg Court to have been unsubstantiated.
The crux of the mother's case was that the Polish Authorities had failed to reunite her with her daughter in spite of the first
Irish return order in 2009, and the second Irish return order in 2011.
In its judgment, the Strasbourg Court was quick to reiterate that:
"in cases of this kind the adequacy of measures taken by the Authorities is also to be judged by the swiftness
of their implementation; they require urgent handling as the passage of time and change of circumstances
can have irreparable consequences for relations between the children and the parent who does not live with
them."
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The Court went on to highlight the matter of Ignaccolo-Zenide v Romania (No. 31679/96 ECHR 2000 – I). The Court noted
that the mother had initiated proceedings under The Hague Convention, that she had sought to enforce Irish court orders,
that she had duly contacted the Irish and Polish Central Authorities, and that she had repeatedly requested that
proceedings be accelerated and appealed where required. It reaffirmed that the norms set down in Brussels II bis and in
the Hague Convention are all based on the philosophy that in all decisions concerning children, their best interest must be
paramount (as per X v Latvia App No 27853/09).
In considering the chronology, the Strasbourg Court was quick to criticise the length of the proceedings and cited
improperly constituted proceedings relating to custody matters, which plainly fell to be an issue that should be
determined in Ireland. The Strasbourg Court highlighted that all states were under a positive obligation to take all
measures that could reasonably be expected of them to enforce the decision ordering the child's return, and the Polish
Government themselves conceded that non-enforcement of the return orders had constituted an interference with the
mother's right to respect for her private and family life.
When approaching the question of whether the Polish Authorities had taken all measures that they could reasonably have
been expected to have taken in order to ensure that the mother's family rights were recognised, the Court squarely came
to the conclusion that Poland had failed. The proceedings for the enforcement lasted some nine months, which directly
contributed to the length of the stayed enforcement proceedings. Furthermore, the enforcement proceedings suffered yet
another long delay, owing to the appeal lodged with the Supreme Court. As such, the enforcement of the first return order
did not finish until February 2012, notwithstanding having been issued in October 2009.
The Court therefore concluded that there was no enforcement of the second return order for seven months, and that it
effectively took the Polish Authorities over one year to decide that the Irish return order was enforceable. During this time,
the mother had absolutely no contact with the child. Although there was some acknowledgement of the complexity of this
matter, the Court was not impressed with an argument mounted by the Polish Government that this contributed to the
delay.
The Court went on to unanimously hold the state of Poland responsible for a violation of Article 8 of the Convention, and
furthermore, awarded the mother €15,000 in damages, and a further €10,000 in relation to costs and expenses incurred by
this application.
The unanswered question, however, is whether the child would have ever been returned to Ireland, if the mother had not
essentially taken matters into her own hands and returned the child herself. Whilst the judgment of the Strasbourg Court
is understandably less detailed on that issue, the question remains.

Comment
The trials and tribulations of the mother, as described above, may come as little surprise to child abduction practitioners
who have experience of proceedings involving Poland. It is furthermore not the first time that the issue of Poland's failure
swiftly to recognise custody decisions has come into the spotlight in the Strasbourg Court; the case of GN v Poland
(2171-14) [2016] ECHR 667 bears a remarkable resemblance to the case of Kaminska. That case similarly determined that
there had been a breach of right to family life for failing to promptly return children under a Canadian return order. The
Strasbourg Court there held that the way in which Poland had conducted that matter was "not in compliance" with the
positive applications to act expeditiously in proceedings concerning the return of children.
Closer to home, the case of GM v KZ [2017] EWFC 73 concerned an applicant's application for an order pursuant to Article
11(6)-(8) of Brussels II bis. In that matter, two children had been removed from England to Poland by the mother in the
midst of proceedings in the Brighton Family Court. The father's applications for a return order were refused by the Polish
Court on curious jurisdictional grounds. In that matter, Mostyn J noted:
"I have, with great regret and much anxiousness, reached the conclusion that in this case [the Polish Judge]
has strained the facts beyond their acceptable and normal meaning in order to reach a conclusion which
justifies the Polish Court exercising jurisdiction over these children."
He went on to order the children's return, on the basis that his return order should be swiftly enforced by the Polish
authorities.
Of course, delay is not something unique to the Courts of Poland within child abduction and international enforcement
proceedings; far from it. It creeps into proceedings across states, and of course there are cases of this nature currently
ongoing before the High Courts of England and Wales that have been deliberated upon and appealed for months and even
years. Ms Kaminska is sadly not the only person to have experienced delay to the point at which it impacts upon the swift
execution of a return order. That notwithstanding, the fundamental tenets of Brussels II bis and the Hague Convention
are inter-judicial and inter-state co-operation. Whilst respecting the laws of each signatory state, the theme of international
co-operation strikes at the very heart of child abduction proceedings; if judges cannot rely upon what a brother or sister
judge abroad should do in a signatory state, the ability to make return and non-return orders can be seriously undermined.
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With an eye on the future, perhaps some solace can be taken from the proposals for the recast Brussels II bis arrangements.
The European Commission has already put forward a proposal that seeks to hit this nail on the head; namely, limiting the
chain of appeals to one stage, and setting an 18-week timeframe for the whole process. This would ensure that Member
States have six weeks to substantively determine abduction applications, with a further six weeks to determine any further
appeals, and a further six weeks for enforcement to take place. Let us hope that, over time, cases such as Kaminska are
confined to the history books. Until then, practitioners will need to keep aware of the requirement to deal with matters
expeditiously, not only by seeking orders in both countries, but where necessary, relying upon inter-judicial co-operation
and Family Liaison Judges.
11/2/18
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Enforcement against Pensions in Financial Remedies Cases: the
neglected option.

Joseph Rainer, barrister, Queen Elizabeth Building highlights the availability and effectiveness of the Blight v Brewster
method to enforce a financial remedy order.

Just over a year ago, the Law Commission released its report Enforcement of Family Financial Orders in which it made a
number of proposals for reform. A headline proposal was the suggestion that pension sharing should be available as an
enforcement method. The report noted that there was, in any event, already a method in existence by which a judgment
creditor could enforce against a debtor's pension. This was the method which was approved in the Chancery case of Blight
v Brewster [2012] EWHC 165 (Ch).
This article will attempt to answer the following questions: (1) what is Blight v Brewster pension enforcement? (2) how has
the judgment in that case been subsequently applied? (3) which cases would it be suitable for? (4) how is it done in
practice? and (5) what are the potential pitfalls of the method?

1. What is Blight v Brewster pension enforcement?
The case of Blight v Brewster is a judgment of Mr Gabriel Moss QC (sitting as a deputy High Court Judge), and concerned
a claimant applying to enforce a judgment debt against a defendant, who had the right to draw down 25% of his pension
as a tax-free lump sum. The claimant targeted the tax-free lump sum, and the court used the following method to enable
the creditor to obtain the sum from the non-consenting debtor:
1. The defendant was ordered to delegate his power of election for drawdown to the claimant's solicitor
(by way of mandatory injunction);
2. The claimant's solicitor was then authorised to make the election for drawdown of the tax free lump
sum directly to the pension provider;
3. A third-party debt order was also made, which took effect when the election was made and attached
to the debt now due from the pension fund to the defendant. The third-party debt order had the effect of
channelling the tax-free lump sum directly to the claimant.
Throughout this article, this method will be referred to as "the Blight v Brewster method". The method actually involves a
trio of orders: a mandatory injunction, a direction authorising a third party to make an election and a third-party debt
order.
There was discussion in the Blight v Brewster judgment as to whether the court had jurisdiction to make an order
mandating the defendant to delegate the power of election to the claimant's solicitor, or whether it would be necessary to
appoint a receiver by way of equitable execution and then force the defendant to delegate his power of withdrawal to the
receiver. The Judge found that the court did have the jurisdiction to make an order compelling the defendant directly, and
that in the circumstances of the case it "should plainly be exercised'.
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2. How has the Blight v Brewster judgment been applied subsequently?
Shortly after the Law Commission report, Mostyn J handed down judgment in Goyal v Goyal (No. 3) [2017] EWFC 1
Mostyn J made a 'bolstering injunction… pursuant to the principle expounded in Blight v Brewster. This injunction shored
up the periodical payments order which required the husband to pay the wife two thirds of the quarterly income deriving
from the husband's annuity policy as it arose. The terms of the injunction were not included in the judgment, but the
@EGlance commentary (co-authored by Mostyn J) reveals that the injunction 'compelled the husband to procure that
payments due to him… should go to the wife': it would appear that the injunction mandated the husband to make an
election to the annuity provider for two thirds of the income to be paid directly to the wife. The Blight v Brewster method
was featured in the 2017 edition of The Financial Remedies Practice 1 and the @EGlance commentary. The authors
highlight that the Blight v Brewster case 'should be of considerable interest to family practitioners'. However, surprisingly, in
practice this does not appear to have been the case. There have been no reported family cases since Goyal where the Blight
v Brewster method has been used or, so far as the author is aware, even referenced. The closest we have seen in the Law
Reports has been Mostyn J's appointment of a receiver in the case of Maughan v Wilmot [2014] EWHC 1288 (Fam). The
case has recently come before the Court of Appeal (to determine the husband's blanket appeal of a slew of orders on the
basis of defective service), and in its judgment, the court noted that Mostyn J had dealt with an application by the receiver
to draw monies from the husband's pension fund in late 2014. Aside from these examples of Mostyn J's judgments, the
only record of a successful deployment of the Blight v Brewster method seems to be an unreported case in which Philip
Cayford QC and Beverley Morris acted for the enforcing party. They wrote an article on the same, which appeared in
Family Law Journal in February 2017.

3. Which Family cases would this method be suitable for?
This method is best suited for cases where:
1. the creditor seeks enforcement of a lump sum (judgment debt or maintenance arrears);
2. the debtor has a private pension scheme, or an occupational scheme with an available tax-free lump sum;
3. the debtor is over the age of 55 (or such other qualifying age as is dictated by the scheme), and is thus able
to draw down cash sums from the pension;
4. possibly even cases where the debtor has a private pension scheme and has already drawn down his
tax-free lump sum.

Does it work with defined benefit schemes?
It has been suggested that the Blight v Brewster method would not work with occupational schemes where the consent of a
third party is required. The author respectfully suggests that as general proposition this is not correct: it depends on the
scheme. In Philip Cayford QC and Beverley Morris's unreported case, the respondent was a member of the NHS
occupational pension scheme. The lower court made a Blight v Brewster order authorising the applicant's solicitor to make
the election to draw down the lump sum early, but the pension trustees refused to comply. The NHS pension scheme is a
debt owed by the Crown: the trustees raised the issue of whether it was possible for an order to be made
assigning/charging a debt owed by the Crown (the NHS pension scheme being such a debt in favour of a third party). The
trustees initially submitted that the prohibition on such an assignment prevented the Blight v Brewster order from being
implemented.
In light of the trustees' objections, the matter was transferred to the High Court, and questions of law were posed. The
pension trustees relented and consented to implement the Blight v Brewster order before the matter was determined, but
the High Court answered the questions anyway, and said:
1) The election of a respondent to take his lump sum early was not an 'assignment' for the purposes of NHS
Pension Scheme Regulations, and was thus not a prohibited assignment;
2) There was nothing in the statutes/statutory instruments that prevented the lump sum being paid to the
applicant's solicitor pursuant to the order, and;
3) Once the election has been made, there is no statutory or any other bar on a third party debt order being
made against that sum in the hands of either the trustees or the applicant's solicitors.
The High Court's determination illustrates that there is no general rule against the efficacy of the Blight v Brewster method
with defined benefit/occupational schemes.
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Is its use confined to a tax-free lump sum?
There is no obvious reason why this should be the case. What would prevent an applicant from targeting the entire CEV
of a money purchase scheme? Practitioners will be familiar with the well publicised changes to the pension regulations
that led Nicholas Francis QC in his oft cited judgment in SJ v RA & RF [2014] EWHC 4054 (Fam) to comment that 'pension
investments are virtually to be treated as bank accounts to people over 55'. Whilst this characterisation has divided opinion
amongst some practitioners, it is not unfair to describe the majority of money purchase pension schemes as tax-laden bank
accounts. Cash can be drawn out at one's income tax rate: the question is often how such cash should be drawn down tax
efficiently.
So what of a scenario where Blight v Brewster enforcement is being sought in relation to a money purchase pension scheme,
but the tax-free lump sum has already been commuted? In this hypothetical scenario:
Ÿ the respondent is age 57
Ÿ the pension is a money purchase pension scheme with a CEV of £50,000
Ÿ the applicant is seeking to enforce maintenance arrears of £25,000, all of which has accrued within 12 months and
thus does not require leave to enforce
There appears to be no reason why the applicant could not seek a Blight v Brewster order compelling a respondent to elect
the drawdown of such a gross sum from the pension that would meet the full balance of the maintenance arrears. In this
scenario, that would be the bulk of the pension CEV. Actuarial/accountancy expert evidence would need to be sought on
the correct gross CEV sum that would 'net down' to equal the maintenance arrears: it would be unfair to force the
respondent to bear the tax consequences of drawing down a sum greater than that required to meet the debt.
Of course, the respondent in that scenario would argue that this was unfair, and would expose them to an additional
detriment: they are being forced to incur punitive tax rates in order to draw down their pension in one go. The most tax
efficient way of transferring the pension capital would be by way of a pension sharing order, but despite the Law
Commission's December 2016 recommendations, such orders are still not available on enforcement. The respondent could
also argue that an order that has the effect of greatly reducing their pension provision (with much of the sum drawn down
being paid in tax) would amount to a variation of a first instance order: especially in a case where a pension offset had been
applied.
None of these arguments have yet been ventilated in a reported judgment. It remains to be seen how the court responds
to an application to effectively empty a tax-laden bank account intended for a respondent's retirement with the additional
consequence of much of the balance of said money purchase pension scheme being paid in tax. However, it is worth noting
that in Philip Cayford QC and Beverley Morris' case, the lower court was not dissuaded from making the order by the fact
that the respondent's pension lump sum would be discounted for being drawn down early (his normal retirement date
being his 60th birthday).

C. How do you do it in practical terms?
Drawing the threads together, the best route would seem to be as follows:
Ÿ Apply for general enforcement in Form D50K, setting out particulars of your intended use of the Blight v
Brewster enforcement method in a rider to the form.
Ÿ Write to the respondent requesting undertakings not to deal with/reduce the targeted pension, if such
undertakings are not immediately proffered, apply for a freezing injunction on notice, pending determination of
the issue at the first enforcement hearing.
Ÿ Set out the application and the nature of the order sought in full in a position statement prior to the first
enforcement hearing in the D50K process.
Ÿ If seeking to draw down gross pension CEV outside a tax-free lump sum, seek actuarial/accountancy evidence
on the gross quantum of pension CEV required to meet the judgment debt, and the tax due on drawdown. It is
possible that this would need to be done by way of single joint expert evidence, which would need to be ordered
at the first enforcement hearing. If this is anticipated, the D50K application should also contain a Part 25
application.
The greatest obstacle to the use of the Blight v Brewster method is that it is unfamiliar to most Family Court Judges. Many
judges may take some persuading that they have the jurisdiction to make the orders sought. This is why it would assist to
set out full particulars of the order sought at the very first opportunity (and a short explanation, referring to the relevant
authorities, of the court's jurisdiction to make such orders): i.e. in the D50K application notice itself.
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An additional freezing injunction will often be prudent even if not strictly necessary in practical terms. Setting out
particulars of the enforcement method sought in the D50K application notice has the additional effect of alerting a
respondent at an early stage that their pension is in the crosshairs: a mischievous respondent could draw down a tax free
lump sum immediately and attempt to spirit it outside of the court's reach. A freezing order was made in Philip Cayford
QC and Beverley Morris' case.

D. Areas of uncertainty and potential pitfalls?
As discussed above, the biggest pitfall of the Blight v Brewster method may be its unfamiliarity but there is another
possible procedural vulnerability. Form D50K contains on its face a notice section titled 'To the Respondent' which
contains the following warning to respondents (emphasis added):
As a result of this application, the court has issued an order that you must attend court to provide
information about your means or other information needed to enforce the order referred to above. At the
hearing of this application, the court may make an order for enforcement by any of the following methods,
as it considers appropriate:
• An attachment of earnings order
• A third party debt order
• A charging order, stop order or stop notice
• A writ or warrant of execution (seizure and sale of personal property)
• The appointment of a receiver
The wording of this warning notice suggests that the list of enforcement methods is exhaustive. Crucially, whilst it warns
a respondent that an order may be made for the appointment of a receiver – it does not put them on notice that an order
for a mandatory injunction could be made (i.e. step 1 of the Blight v Brewster method). Even a generous reading of CPR
Part 25 and PD25A would not support the making of a mandatory injunction against a respondent without giving him
notice. The question is then: is the form D50K setting out the fact that the applicant is seeking Blight v Brewster enforcement
sufficient notice to the respondent, or should there be an additional application for an injunction to give a respondent
unambiguous notice?
Logically, the former is more likely, especially as the form D50K gives notice of the possibility of an order for a receiver,
which is a more wide-ranging and draconian order, that would in any event accomplish the same result as a mandatory
injunction (but at greater cost). A respondent could not argue that he had not received proper notice of the possible
outcome, because a receiver could be appointed and make an election for pension drawdown on his behalf.

Conclusion
On its face, the Blight v Brewster method appears to be a cost effective and efficient method of enforcement. Its
attractiveness is marred by its unfamiliarity. Its relative obscurity adds a perceived additional layer of risk for practitioners
and their clients., leading to a temptation to stick to the tried and true methods listed in the Form D50K. However, it is
submitted that there is no reason why Blight v Brewster pension enforcement cannot be pursued alongside other methods
(for example applying for a charging order in the alternative), so there is little risk for an applicant. The very nature of the
D50K method permits an applicant to keep their enforcement options open until more information is obtained from the
debtor. It is designed to enable an applicant to have several irons in the fire. For applicants, there is little to lose and much
to gain.
12.2.18
______________
1

Singer, Mostyn, Marks QC, Smith, Viney, 2017, Class Legal
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Child Contact Interventions

Adrian Barnett-Thoung-Holland, barrister of St Alban's Chambers, explains the practicalities of a valuable resource for
children lawyers.

The mechanism of Child Contact Interventions is a rare and precious resource when it comes to Child Arrangements
Orders. Child Contact Interventions can have an incredibly positive effect in Private Children proceedings, yet are
restricted in application. This is to the detriment of many children in so-called "intractable hostility" cases.
Practitioners may find that there is some lack of clarity as to how to address and deploy Child Contact Interventions. The
following is designed as a useful piece of guidance to assist court users who are unfamiliar with this excellent resource.

What is a Child Contact Intervention?
The programmes are usually structured systems deployed to reintroduce children to non-resident parents. There are other
applications of the Child Contact Intervention, but this is the most common.
The Core Assets service provider sets out this useful summary on its website:
'Child Contact Interventions are aimed at encouraging parents to listen to their child's views and to
approach contact in ways that meet the child's needs. There are several types of interventions available,
these include preparation of a child for contact, work with parents to prepare for contact, intervention and
observation of contact, sustaining contact and indirect contact. This menu of interventions allows Cafcass
Family Court and Advisors and Core Assets Children's Services contact staff to plan a bespoke programme
appropriate to the families' individual needs. Trained and dedicated staff work intensively with each family
and the Cafcass Family Court Advisor for a short term period with a focus of supporting parents to manage
contact in a safe way creating a positive experience for the children involved.
Subject to risk assessment, services can be centre based or external, such as a Cafcass office, during
community activities or within the visiting parents' home, allowing for the flexibility to support families in
various setting and enabling them to move on in a safe and supported way.
The interventions will support parents and children, giving them ideas to enable and sustain safe and
beneficial unsupervised contact, establishing a way forward without the need for longer term court
intervention.'
Although CAFCASS involvement remains in place in the lifespan of the programme, it is not specifically a CAFCASS
service. The programmes are typically provided by an independent CAFCASS approved provider. CAFCASS provides
funding for this service for up to 12 hours. In my experience, interventions of this type are designed to be 8-10 weeks in
timescale for a reintroduction of contact for the children. However, since any such programme is subject to the individual
provider's availability and local resources, it could conceivably be longer or shorter depending on the needs of the children
involved, and how well the parties can address the issues. When one considers that 12 hours of sessions over an 8-10 week
period amount to approximately 1.5 hours of contact per week on average, this gives us a good idea of what to expect.
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The beauty of the programme is its flexibility. Nearly all such interventions commence with a mediation-style discussion
with the parties to set out the needs and processes which the Child Contact Intervention programme will involve. This
allows the service to be infinitely flexible to the advantage of the parties and of the children. It also minimises the need for
discussions and negotiations at court hearings in respect of interim contact. This allows the parents to more easily take a
"self help" or collaborative approach to contact. The process is assisted by consistent communication with the parties to
encourage them to address the matters in issue between themselves. That extra element of involvement and monitoring is
of vital importance.
There is also a data gathering aspect, whereby a family court advisor assists with the production and evidence gathering
process over the programme. This can lead to the creation of reports and updating information. Of course the efficacy and
helpfulness of any information can vary from case to case.

Procedural issues
Some procedural points are worth noting. An intervention may follow an initial recommendation in a CAFCASS s.7
report. Alternatively the intervention may be proposed and agreed between the parties, with a s.7 report to follow after
the lifespan of the programme. Depending on the practitioner's own judgment, and given that CAFCASS involvement is
retained throughout proceedings, an addendum s. 7 report can often assist, depending on whether the parties are in a
position to resolve the outstanding issues themselves throughout the programme. It stands to reason that if the parties
are able to identify and isolate a specific resource, a s.7 report should follow. There are, in short, a variety of places
where the programme can fit into existing CAFCASS involvement.
Another key point is that CAFCASS needs to agree to fund the programme, which can be offered at safeguarding or at s.7
stage.
The programmes are usually interim in nature. It would be odd (but not impossible) for a Child Contact Intervention to
be a final order. Certainly, as a final order, much would depend on the capability of the parents to make the arrangements
work. A final order based around a child contact intervention would naturally be imprecise and perhaps unhelpful to
resolving proceedings.

Challenges
The main barrier to Child Contact Interventions as a potential mechanism to resolving proceedings is availability. They
certainly are available and can be found; but not as easily as they probably should be. Curiously, many "ordinary" contact
services which do offer such programmes, do not actively publicise that they offer them (or may not refer to them as such
or may describe them in different ways). Practitioners should be aware that providers can be contacted for more specific
information to see whether the particular provider's services are able to meet the recommendations in the case. As is the
case in all interim contact scenarios, the specifics must be clear to all parties.
For example, most providers are built inside of an existing contact centre service; that means what is on offer remains
limited to what that contact centre offers. For example, a particular contact centre may have restrictions on their days or
times of operation.
Practitioners should establish what the nature of any local arrangement before putting forward the possibility of a Child
Contact Intervention, and ensure at the very least that the scope of the programme is known as far as possible.
Other difficulties that arise are typically those which are inimical to any procedure of interim contact: lack of commitment,
continued acrimony and so forth. The continued involvement of CAFCASS does help to ameliorate such issues to some
extent.

Directions
The most effective procedural approach to Child Contact Interventions is to build them inside existing models of activity
directions. The current pro-forma CAP forms present a rather confusing either/or structure of Activity Directions:

B39 Activity Directions
You ** must attend the following activity programme on the dates and times to be confirmed by the activity
provider, and in any event by **
a Mediation Information and Assessment Meeting (MIAM)
a Separated Parenting Information Programme (SPIP)

www.familylawweek.co.uk

Family Law Week March 34
a Domestic Violence Perpetrator's Programme (a DVPP)
(a) The court shall send this order to the activity provider with the parties contact details.
(b) The activity provider must notify the court whether the parties attended at the conclusion of the activity
directed.
(c) CAFCASS must monitor compliance with the activity direction given above and report to the court in the
event of non-compliance.
It is readily apparent to the keen observer that the pro forma direction does not fit well with the structuring of a Child
Contact Intervention; particularly in circumstances where the programme is not specified by structure or name,
The simple direction compelling the parties to attend the programme tends to add an increased layer of fogginess to the
terms of the order. In the case of more exact programmes with clear structures and systems, one might be tempted to
reproduce, literally word for word, the outline of the programme for clarity's sake. That too can be a hazard if the
programme's exact details are not known, or if the programme were to change and develop.
I would err on the side of caution and encourage practitioners to seek a sensible balance. It does not help the provider at
all to be excessively prescriptive in setting out the terms of interim arrangements in a system which by its personality and
nature is intended to remain quite flexible for the parties and the children. To simply order attendance on an ill-defined
programme can lend itself to either non-compliance from one party, or general lack of clarity for the parties.
This can often be compounded if CAFCASS makes a recommendation initially for a Child Contact Intervention and
combines a general recommendation of the programme within their ordinary recommendations without full knowledge
of the available resources.
Common sense rules the day here. Rather than become fixated on the minutiae of the arrangement, it is preferable to
establish clear boundaries; timeframe for example is critically important and that can be defined with certainty eg:
"The parties shall attend a Child Intervention Programme facilitated by the Abacus Contact Centre for a
period of at least 12 weeks in line with the CAFCASS recommendation set out in the report of 15th February
2018."
If the CAFCASS recommendation either specifies a timeframe for the programme or else the author knows what the local
provider has to offer, this can be added to the direction itself, thereby preventing any confusion as to what the impetus for
this particular suggestion might have been.
If you find yourself in a situation where the proposed programme offers no specific shape or structure, it is best to direct
as much of the CAFCASS recommendation as possible, while ensuring that it is still communicated as a recommendation
and that the denominator will always be what is made available by the provider. Being too vague can generate significant
problems regarding the parties' expectations.
It is always best to allow for contingencies. Experienced practitioners are well aware that contact centres can be an
ephemeral and unpredictable resource in many ways. Generally, the referral process is similar to most ordinary contact
centres but it is vital that enquiries are made as to availability and timing as with any other interim contact. The usual
caveats on the delay between a referral and commencement of contact is also relevant.

Results
In the main, Child Contact Interventions prove highly effective when deployed. The parties feel very much more in control
of the procedure for "time spent" and feel an engagement with the contact centre rather than viewing the locale with
trepidation. There are numerous tales of children in both "intractable hostility" cases as well as cases where there have been
long periods without contact for children.
It is strongly advised for practitioners to consider whether Child Contact Interventions are appropriate for their cases and
to seek out local providers; these can have a dramatic difference on many cases.
15/2/18
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Does the inclusion of families and children in family
proceedings go far enough?

Adele Cameron-Douglas, barrister of 4 Paper Buildings, asks how children can continue to be involved in proceedings
that concern them after their conclusion.

A feature of the modernisation of the family justice system has been the inclusion of children, young people and other
vulnerable parties in proceedings. There has been a recognition that the family justice system has failed to ensure that
children, the subjects of these most personally intrusive proceedings, understand and are afforded an opportunity to take
an active role in a process to which they frequently neither choose nor wish to be a party. In so recognising the need for
the inclusion of children in proceedings, attention has largely focused on whether, when and how children and vulnerable
persons' voices should be heard.
These efforts champion the paramountcy principle of the Children Act 1989 and its aim to safeguard the welfare of
children. Yet it is suggested that there has been an omission: in focussing efforts on the process up until the court has made
a determination, a question remains: what does and should happen once proceedings have concluded? As the court makes
a decision – just as they have been allowed to be heard, are children and families expected to be silent and cease to engage?
Or should they be equally entitled and encouraged to remain involved after the judgment has been delivered? If so,
particularly if they do not understand the decision, then how can they continue to be involved?

Current focus – to engage, but only until the judge retires
In the Family Justice Review, published in November 2011 under the 2010 to 2015 Conservative and Liberal Democrat
coalition government, it is noted that
"Children and families often do not understand what is happening to them. As the availability of legal aid
is limited in private law proceedings the number of people who represent themselves will increase and this
issue will become more acute.
"More should be done to allow children to have a voice in proceedings. Even though a child's view may be
different from the judgement of a professional on what is in their best interests, children need to understand
what is happening, to have the opportunity to put their views forward and to know that, although decisions
might be taken that are not what they want, their voices have been heard."1 (emphasis added)
The Family Justice Review recommended:
"Children and young people should be given age appropriate information to explain what is happening
when they are involved in public and private law cases."2
From this it is clear that there is recognition that a child's voice is linked to the child being given the opportunity to
understand and therefore, so far as it is possible, to have the ability to understand.
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In response to the Family Justice Review, the Cafcass Young People's Board was extended, and the Family Justice Young
People's Board (FJYPB) was formed. The FJYPB's Charter was updated in 2014 to outline eight guidelines, including:
"6. Children and young people should be kept informed about the court proceedings in an age appropriate
manner […..]
"A follow up visit should be made by the Cafcass worker at the end of proceedings to share the judgement,
enable understanding and signpost for the future."3
In February 2015 the Final Report of the Vulnerable Witnesses and Children Working Group set up by Sir James Munby,
President of the Family Division, and chaired by Mr Justice Hayden and Ms Justice Russell was published. In setting out
to consider guidelines on children meeting judges, and children and vulnerable parties giving evidence, the Working
Group found these considerations are linked to the role of children and young people in family proceedings and how their
voices can be brought to the fore in the family court. They were therefore a key feature of the Working Group's remit.4
The Working Group's Report stressed the need to give prominence to the treatment of children and families and
encouraged their participation in the court process. In respect of support available, the Working Group concluded:
"In all family proceedings the lack of appropriate support and assistance for witnesses, whether they are
parties, the children and young people or interveners would amount to a denial of justice."5
The Working Group recognised the need for a de-mystification of the family court and so recommended that Family
Courts should hold open days.6
Save for the FJYPB's aforementioned guideline, the focus on the modernisation of the family justice system has largely
been increased transparency and improving the experience of children and vulnerable parties only during proceedings
until the court has made a decision. There is then a troubling omission to consider what is ultimately, and also mutually,
of concern for children, their families and professionals involved in each case: the court's decision.
More recently on 5th June 2017, speaking on the topic of "Are Children Human?" at the seventh World Congress of Family
Law and Children's, Rights Baroness Hale said she had two "bees in her bonnet" about the treatment of children in legal
proceedings: referring to children as "it" and referring to children by "soulless initials", suggesting that judges should refer
to children by fictitious names as she does.7 If the family justice system is to treat children as "real human beings" as
Baroness Hale rightly encourages, then it is suggested that the system must afford children and their families an
opportunity to understand the decisions being made about them and to continue to have and to use their voices even after
proceedings have concluded.
How then can children and families better understand decisions? And what are the benefits to be gained and the problems
posed by approaches which depart from the inclusion of children and families in its traditional more common guise?

Judges get it
In reality, members of the judiciary are recognising the value and need for children and families to understand their
decision-making and are modelling different approaches accordingly. Before his appointment to the Court of Appeal Lord
Justice Peter Jackson delivered two judgments for the subject child as the reader, and in doing so he shunned the
conventional judgment.
In Lancashire County Council v M and Others [2016] EWFC 9 Mr Justice Peter Jackson (as he then was) explicitly set out
to ensure that the subject children and mother could understand his judgment. The result is something which attracted
acclaim for Lord Justice Jackson, from both legal commentators and across the spectrum of main stream media, and for
which Lord Justice Jackson won an award from the Plain English Campaign. In the judgment legal jargon and complex
sentences are shed in favour of a concise narrative which features emojis and which has a relaxed empathetic tenor –
although the significance of the use of emojis should not be overstated. The emojis feature not as an alternative and novel
way to portray judicial reasoning, but rather because they were contained in a piece of evidence before the court and the
learned judge was simply recording his interpretation as to what the emoji portrayed.
In Re A (Letter to a Young Person) [2017] EWFC 48, refusing a father's application for permission to relocate to
Scandinavia, Peter Jackson J gave his decision in the form of a letter to the subject child 'Sam'; he writes "This case is about
you and your future, so I am writing this letter as a way of giving my decision to you and to your parents". The letter is
crafted with a similarly empathetic and considerate tenor as the judgment in Lancashire County Council v M. The learned
judge explains as a prelude to his letter that Sam had in fact made the original application for permission to relocate, being
competent to instruct his own solicitor, and that the court had heard oral evidence from Sam.
Lord Justice Jackson's approaches are laudable. The judgments put the subject children at the centre not only of the court's
decision as required by statute, but also at the centre of its delivery. Yet the judgments prompt questions about the extent
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to which children should and need to know the reasons for a judge's decision. For example, by explaining to Sam "when
you gave your evidence I didn't get the feeling that you actually see your future in Scandinavia at all. Instead, what I saw
was you doing your duty by your dad while trying not to be too unfair to your mum" is Sam going to feel responsible for
the decision? Perhaps not because the judgment is balanced, but who is to know where Sam might focus his attention when
reading the letter.
Further, the judgments should not be viewed as universally appropriate for all proceedings; not least because the facts in
both Lancashire v M and Re A (Letter to a Young Person) lend themselves to a neat simplification, but also because
simplification of a judgment will not necessarily be desirable where there has been complex and detailed evidence, for
instance in respect of abuse inflicted through sexual assault or physical violence whether to or by the child. In such cases
the account and analysis should be sufficiently detailed.
A third approach which is likely to be more appropriate for such cases is one where a form of supplementary child friendly
judgment or script, or letter explaining the judgment is provided – sometimes with the judge having had input from the
children's guardian and the parties' representatives.
A reported example of this can be found in Re B (A Child by her Guardian) [2017] EWHC 488 (Fam). Ms Justice Russell
recorded in her judgment that she would write a letter to the child, who was approaching nine years old, explaining her
decision in respect of the child's 'psychological' mother's application for a child arrangements order – something Russell J
said the child's guardian and the child's biological mother welcomed, and which the biological mother had said the child
would be pleased to receive.
Such an approach has the benefit of not sacrificing genuine and fully reasoned judgments at the altar of simplicity, which
may include not only complicated reasons but also discussion of facts which could be harmful or otherwise detrimental
for the subject child to learn of. Yet it is not a wholly satisfactory approach either. Drafting a supplementary judgment or
script adds to the already heavily burdened workload born by the judiciary, guardians and advocates. Further, substantive
input from representatives would put the judiciary at risk of a rebuke for adopting the drafting of a party, such as that
levelled by Mrs Justice Pauffley in Re NL (A Child) (Appeal: Interim Care Order: Facts and Reasons) [2014] EWHC 270
(Fam) citing the Court of Appeal judgment of Crinon and anor v IG Markets Ltd [2013] EWCA Civ 587. Ultimately,
judgments must come from the court, not the representatives; this approach may risk blurring that boundary whilst also
creating challenges regarding monitoring, and parties' article 6 rights.

What's the point?
The approaches identified prompt the question for whom and what purpose are judgments (as opposed to decisions)
given? In addition to being necessary for administrative purposes, it is suggested that they can and should be accessible
for the good of the children and families whom they concern.
Ultimately, lawyers, social workers, and other professionals work with these children and families for a finite period and,
once their work is completed, it is the family who are left to process and manage the consequences of the court's decision.
Is justice denied if the court's decision is not de-mystified for them?
Providing only a judgment littered with legal jargon relies on several assumptions about professionals. It assumes that
professionals will be involved and that they will be involved after the decision; and that they will have the capacity and
opportunity, and indeed can be trusted by the child and or family, to explain the decision.
Addressing the first assumption, this belies reality. In recent years, there has been an increase in litigants appearing in
person, and as was highlighted by the Family Justice Review , the increase in litigants in person only intensifies the need
to ensure that subject families understand the family justice system.
In circumstances where professionals are involved, since professionals are most likely to be present during proceedings
and immediately after judgment, the use of legal jargon also prevents consideration about timing. From a therapeutic
perspective, a judgment (in whatever guise) might have more value months or years later. But, even if it is decided that a
judgment should be explained immediately, there is of course a further benefit to simplified judgments , scripts or letters:
they assist the professional tasked with explaining them.
To assume that professionals (for example, lawyers, social workers or therapeutic providers) will be in a position and
best-placed to explain the judgment to the child also overlooks the issue posed by increased transparency in family courts
and judgments being reported. There are circumstances where it will not be desirable for a subject to read of or know every
detail a court has considered; where knowledge could be harmful rather than therapeutic, yet a curious child might easily
find the judgment online. Having access to a simplified judgment could then have an added advantage of quenching such
curiosity, thereby acting as a protective measure for the child in the future.
Of course, that is not to suggest that it is in the interests of children and families simply to be given a judgment in a friendly
guise without considering factors including the child's age, measures for delivering the judgment, and how it might be
utilised as a therapeutic tool. Take for example a decision concerning a young child and facts which do not readily lend
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themselves to neat simplification: a letter might be appropriate. The decision could then be delivered in stages: the child
is first told about the judge's decision, the child is then read the letter by a parent or guardian or the child reads the letter
themselves in the parent or guardian's presence, and then the child is given the letter to keep. Indeed, in Re A (Letter to a
Young Person) the judgment records that the letter was given to Sam's solicitors to give to Sam and to discuss with him. In
respect of a simplified judgment or letter's therapeutic value, just as picture books are used to help children overcome
traumatic events, so too could a letter or simplified judgment, or a simplified judgment with its summary of the findings
of expert assessments be used to help the child understand what the outcome of those assessments meant. In failing to
ensure that children and families have some means of understanding the court's decision on their own, or with limited
assistance, what might be a critical opportunity for the judgment to be utilised as a therapeutic tool, immediately and in
the future, is lost.
Whatever approach is adopted, ensuring that children understand decisions is clearly a process which requires forward
planning, takes several stages, and ideally has the involvement and agreement of each party.

Some conclusions
It is generally agreed that the court process needs to be de-mystified and this is being addressed through organisations
such as The Transparency Project which has produced a guidance note on the publication of family court judgments.
However, a holistic approach needs to be taken when considering how and what needs de-mystification. Why de-mystify
family courts if the outcomes the courts determine remain a mystery to those to whom they relate? It is suggested that
judgments should also be de-mystified, otherwise justice risks being denied. If children and families do not understand
the reasons for the decision, then do the measures in place to encourage the participation of children and families in their
proceedings, though well intended, merely function in effect as lip service to the recognition for the need for greater
involvement of children and families? Baroness Hale's plea for children to be treated as humans is compelling, but it needs
to go further. Why make children seem more real without ensuring that the children themselves feel real? Inclusion should
not stop as the judge considers their decision, or as children and families exit court rooms.
Judges who already challenge convention, therefore, and draft judgments for children and their families and not just for
the lawyers, should be praised and encouraged. Certainly, this approach needs now to form part of a careful re-appraisal
of how we as professionals 'do' law for subject children and families. It is hoped that this would enable the voices which
we are seeking to promote to remain active and heard, even once the court has made its decision.

Footnotes:
[1] Family Justice Review (2011), at paras. 2.13-2.14.
[2] Ibid, at p. 48.
[3] Similarly, the 2010 Guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice at
paragraph 75 recommend that the child's lawyer guardian ad litem or legal representative should communicate and
explain the court's decision or judgment to the child.
[4] The Final Report (March 2015) Children and Vulnerable Witnesses Working Group, at para. 21.
[5] Ibid, at para. 31.
[6] Ibid, at para. 34.
[7] F Garland,'Court chief criticises judgments noting children as 'soulless initials', The Irish Times (5 June 2017).
[8] Family Justice Review, above n 1.
[9] It could be argued that it is simply a matter of style: some judges' drafting style is more academic, others longer but in
plainer English, and all that is needed is for judges to adopt the latter approach. Whilst this might be true for some cases,
it will may not be for all and to suggest otherwise glosses over the need to consider for whom the judgment is for and think
holistically about how subject children can understand and benefit from the delivery of the decision itself.
22/2/18
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CASES
GM v ZM [2018] EWFC 6
This decision is to be read in conjunction with Mostyn J's first decision in this matter, set down at GM v. KZ [2017] EWFC
73. On that occasion Mostyn J ordered the Mother ('M') to return the children from Poland to England by 15 December
2017.
M had made two applications to the court in Lodz, Poland. The first, dated 02 June 2016, was never served on the Father
('F'), and was dismissed by Judge Rzeznik on 14 June 2016, when she concluded that the children were habitually resident
in England. On 04 July 2016, F brought an application before the Family Court sitting Brighton. M then brought a further
application on 01 August 2016 in Poland. On this occasion, Judge Rzeznik found that the centre of the children's' lives was
in Poland, and they were habitually resident there, meaning the Polish court had jurisdiction. It was unclear whether this
was an appeal of Judge Rzeznik's earlier decision, or a fresh application by M. In his first judgment, Mostyn J concluded
that this was a fresh application instigated by M, not least as Judge Rzeznik could not sit on an appeal regarding her own
decision. As a result, Mostyn J concluded that the English court was the first seised and ordered the children to return to
their habitual residence in England.

Mother's application:
The matter before the court in this second judgment was M's application to set aside the order of Mostyn J in GM v. KZ
[2017] EWFC 73. M's application was brought under both r.27.5, and section 31F(6) MFPA 1984.
In order to succeed under rule 27.5, M must have:
i. Acted promptly on finding out that the court had exercised its power to enter judgment or make an order against
the applicant;
ii. Had a good reason for not attending the hearing or directions appointment; and
iii. Had a reasonable prospect of success at the hearing or directions appointment [7].
In order to succeed under section 31F(6), M must have acted promptly, and must show either:
i. That there had been a material change of circumstances since the order was made; or
ii. That facts on which the original decision was made had been misstated; or
iii. That there had been a manifest mistake on the part of the judge in formulating the order [9].
Mostyn J noted that there is an additional requirement to satisfy the criteria under this section; the due diligence
requirement. M would need to show that the evidence in support could not have been made available with due diligence
at the original hearing [10].
He concludes that the bar required under rule 27.5, is lower than that established by section 31F(6) [12].

Judgment:
Under the rule 27.5 criteria, there was no dispute that M had acted promptly [13]. Whilst the second and third criteria
would normally be considered together, the failure on this third requirement – a reasonable prospect of success – would
mean the need to evaluate the second criteria would fall away [14].
At the hearing, M relied on expert evidence which concluded that England was not the first court to acquire jurisdiction
in this case [20]. F relied on expert evidence which said the contrary, as the Polish court was not seised until M's second
(properly served) application on 01 August 2016. The English court was therefore the first seised with F's application on
04 July 2016 [21].
Mostyn J noted that neither expert was particularly helpful in determining the character on M's application made on 01
August 2016. He concluded however that his original decision was correct:
'The application of 01 August 2016 was a fresh application. With the dismissal on 14 June 2016 of the mother's initial Polish
application of 02 June 2016, the Father's English application of 04 July 2016 took priority' [24].
This view was supported by the fact that M's first application in Poland dated 02 June 2016 was never served on F [28].
Mostyn J therefore concluded that he was:
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'satisfied that the mother has no reasonable prospects of success of disturbing my finding that on 04 July
2016, with the issue of proceedings in Brighton, and certainly by 14 July 2016 with the dismissal in Poland
of the mother's application of 02 June 2016, the English court had priority under articles 16 and 19 of BIIR.
It therefore follows that she had no reasonable prospects of success in relation to this issue at the original
hearing before me had she chosen to attend.' [29]
Summary by Bethany Hardwick, barrister, St John's Chambers, Bristol.

Kings College Hospital NHS Foundation Trust v Haastrup (No2) (Application for
Permission to Appeal and for Stay) [2018] EWHC 147 (Fam)
This decision follows that of Macdonald J ("the Judge"), in the earlier case of Kings College Hospital NHS Foundation Trust
v Haastrup (Withdrawal of Treatment) [2018] EWHC 127 (Fam) in which he granted an application by the Trust for a
declaration permitting them to withdraw lifesaving treatment from the child, Isaiah Haastrup.

The Decision
The Judge refused the father's application for permission to appeal but did grant a short term stay of the order until 2
February 2018 to give the father time to pursue an appeal in the Court of Appeal.

The Background and Judgment in Brief
On 31st January 2018, the father made an application by email for permission to appeal the Judge's decision which was
handed down on 29 January and, if permission to appeal was not granted, for a stay of that decision pending an
application for permission to appeal to the Court of Appeal, based upon four grounds:
i) The court should have adjourned further to hear evidence from other experts.
ii) The decision not to adjourn is a breach of Article 6 of European Convention of Human Rights.
iii) The court did not consider treatments available in the community which could improve Isaiah's brain
injury and related symptoms.
iv) The order to allow the extubation to proceed and Isaiah to die of suffocation would amount to breach of
Article 3 from the evidence that was put before the court, particularly Dr G and Dr B.
At paragraphs [6] to [16] the Judge dismisses all four of the grounds relied upon and concludes at paragraph [5] and [17]
that there is "no real prospect" of a successful appeal and refuses the father's application for permission to appeal
accordingly.
At paragraphs [18] to [24] the Judge explores the law regarding the factors to be taken into account when dealing with an
application for a stay as set out in NB v Haringey LBC [2011] EWHC 3544 (Fam), [2012] 2 FLR 125 and the competing
approach proposed by the Trust in their written submissions that, rather than granting a stay, the Trust should be required
to submit to a recital agreeing not to extubate Isaiah or withhold ventilation from him, pending a further order of the Court
in accordance with obiter comments in the Supreme Court case of Gard.
Having considered these, the Judge concludes at paragraph [24] that: "…now is not the time to go into the apparent logical
problem about a stay of a declaration…" and that "…if an order is to be made then a stay is the appropriate form of order".
Having done so, at paragraph [25] he goes on to consider the competing factors, namely that:
"The effect of the implementation of the court's order will be the withdrawal of life sustaining treatment
from Isaiah, leading to his death. In the circumstances, not to stay the order would render any appeal
nugatory. However, with respect to the balance of harm, a stay would also mean that Isaiah continues to be
given treatment that the court has determined is not in his best interests for the reasons set out in my
substantive judgment. I must also bear in mind that a stay is the exception and not the rule and, for the
reasons I have given, I am of the clear view that it cannot be said in this case that there are strong grounds
of appeal or a strong likelihood of success."
and thereafter concludes that a short stay should be granted sufficient to give the father time to pursue an appeal at the
Court of Appeal.
Summary by Lucinda Wicks, barrister, Coram Chambers

www.familylawweek.co.uk

Family Law Week March 41

Re A-F (Children) EWHC 138 Fam
Where a child is subject to a care order, the question of whether there is a deprivation of liberty ("DOL") will turn on
whether there is a "confinement" as referred to in component (a) of Storck: the objective component of confinement in a
particular restricted place for a not negligible length of time.
Where the placement of a child involves such a "confinement", but is not secure accommodation within the meaning of s.25
Children Act 1989, the judicial sanction can only be provided by the High Court in the exercise of the inherent jurisdiction,
or in some circumstances if the child has reached the age of 16, by the Court of Protection.
The law is as Munby P and Irwin LJ stated obiter in Re D (A Child) [2017] EWCA Civ 1695: the situation of the young or
very young does not involve a "confinement" for the purposes of component (a), meaning that such a child living with
foster carers in their home is not deprived of his or her liberty.
As the typical 15 year old is not "free to leave", investigation of that part of the "acid test" will not of itself answer the
question of whether they are confined for component (a). Whether the child is under "complete supervision and control",
and not freedom to leave, is likely to be the central issue.
One has to proceed on a case-by-case basis having regard to the actual circumstances of the child and comparing them with
the notional circumstances of the typical child of the same "age", "station", "familial background" and "relative maturity"
who is "free from disability". Little more than "rule of thumb" suggests:
(a) A child aged 10, even if under pretty constant supervision, is unlikely to be "confined".
(b) A child aged 11, if under constant supervision, may, in contrast be so "confined", though the court should
be astute to avoid coming too readily to such a conclusion.
(c) Once a child who is under constant supervision has reached the age of 12, the court will more readily
come to that conclusion.
All must depend upon the circumstances of the particular case and upon the identification by the judge in the particular
case of the attributes of the relevant comparator. The comparison is not with a "typical" child of the same age who is subject
to a care order.
As to matters of process and procedure:
Ÿ An application to the court should be made where the circumstances in which the child is, or will be, living
constitute, at least arguably (taking a realistic rather than a fanciful view), a DOL.
Ÿ There is no need for the court to make an order specifically authorising each element of the circumstances
constituting the "confinement". It is sufficient if the order (i) authorises the child's DOL at placement X, as
described (generally) in some document to which the order is cross-referenced, and if appropriate (ii) authorises
(without the need to be more specific) medication and the use of restraint.
Ÿ The key elements of an Article 5 compliant process are in summary:
(a) If a substantive order (interim or final) is to be made authorising a DOL, there must be an oral hearing
in the Family Division (though this can be before a section 9 judge). A substantive order must not be
made on paper, but directions can be given on paper.
(b) The child must be a party to the proceedings and have a guardian who will no doubt wish to see the
child in placement unless there is a very good child welfare reason to the contrary or that has already
taken place. The child, if of an age to express wishes and feelings, should be permitted to do so to the
judge in person if that is what the child wants.
(c) A 'bulk application' is not lawful, though in appropriate circumstances where there is significant
evidential overlap there is no reason why a number of separate cases should not be heard together or in
sequence on the same day before one judge.
Ÿ The evidence in support of the substantive application (interim or final) should address the following matters and
include:
(a) The nature of the regime in which it is proposed to place the child, identifying and describing those
salient features which it is said do or may involve "confinement".
(b) The child's circumstances, identifying and describing those aspects of the child's situation which it is
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said require that the child be placed as proposed and be subjected to the proposed regime and, where
possible, the future prognosis.
(c) Why it is said that the proposed placement and regime are necessary and proportionate in meeting
the child's welfare needs and that no less restrictive regime will do.
(d) The views of the child, the parents and the IRO, the most recent care plan, the minutes of the most
recent LAC or other statutory review and any recent reports in relation to the child's physical and/or
mental health.
Ÿ Whether and to what extent new evidence will need to be obtained depends upon the extent to which the existing
evidence covers the various matters referred to above, how up to date the existing evidence is and the extent to
which there have been any significant changes since. The evidence from the guardian will typically focus on the
"confinement" and DOL issues. Unless there has been a very significant change in the child's circumstances, the
application under the inherent jurisdiction should not be an occasion for re-opening the wider welfare issues
previously determined in the care proceedings.
Ÿ Whilst not excluding evidence on a child's competancy to consent to a "confinement" from a LA social worker
who feels properly qualified to express an opinion, it is plainly undesirable tht the only evidence on the point
comes from an employee of the LA responsible for the "confinement". If the child is said to have the capacity to
give a valid consent, there would normally be evidence from a child and adolescent psychologist or psychiatrist.
As to the interface with care proceedings:
Ÿ If when care proceedings are issued there is a real likelihood that authorisation for a DOL may be required, the
proceedings should be issued in the Family Court but be allocated, if at all possible, to a CJ who is also a s.9 judge.
Ÿ Where care proceedings have been allocated to a judge who is not a s.9 judge, but it has become apparent that
there is a real likelihood that authoristion for a DOL may be required, steps should be taken if at all possible and
without delaying the proceedings, to reallocate the proceedings (or at least the final hearing) to a CJ who is also
a s.9 judge.
Ÿ The care proceedings will remain the Family Court and must not be transferred to the High Court. The s.9 CJ
conducting the two sets of proceedings (care proceedings and inherent jurisdiction proceedings) can do so sitting
simultaneously in both courts.
Ÿ If this is not possible steps should be taken to arrange a separate hearing in front of a s.9 judge as soon as possible
(if at all possible within days at most) after the final hearing of the care proceedings.
Ÿ There should be evidence on the matters set out in the process and procedure section above, which should also
be in the care plan.
Ÿ

Where the proceedings have been concluded for some time, the process will be as set out within the process and
procedure section above.

Continuing review is crucial to the contnued lawfulness of any "confinement". There are required:
Ÿ Regular reviews by the LA as part of its normal processes.
Ÿ A review by a judge at least once every 12 months. The matter must be brought back before the judge without
waiting for the next annual review if there has been any significant change (deterioration or improvement) in the
child's condition or if it is proposed to move the child to a different placement.
Ÿ The child must be a party to the review and have a Guardian.
Ÿ If there has been no significant change of circumstances, the review can take place on the papers, though the
Judge can direct an oral hearing. Directions can be given at the conclusion of the previous hearing as to the form
of the next review.
Ÿ Generally it is preferable for the proceedings to be concluded at the end of the final hearing and thereafter at the
end of each review, rather than being kept open, meaning the LA will have to issue a fresh application for each
review.
Summary by Victoria Flowers, barrister, Field Court Chambers
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J (Children) EWCA Civ 115
The parties married in 1995 and separated in September 2014 when the appellant father left the family home. There were
three children of the family: A (a boy aged 18 at the time of the appeal hearing), B (a boy aged 16), and C (a girl aged 11).
On 22nd December 2014, the mother applied for a without notice non-molestation order against the father. Her application
was supported by an extensive list of allegations against him of physical violence, drunken and controlling behaviour, and
a single allegation of marital rape.
District Judge Mornington heard the application and granted the mother a non-molestation for a 2-year period and
required the father not to communicate with either the mother or the children, 'by letter, text message, social media or
other means of communication.' The return date listed for 2nd January 2015.
The father denied all the mother's allegations and made extensive allegations of abusive and controlling behaviour against
her. He also issued an application for a child arrangements order in relation to all 3 children and sought to be the children's
full-time carer.
On 17th February 2015, the FLA 1996 and the CA 1989 applications were consolidated, and the mother's application was
made the lead application. The district judge determined that fact-finding hearing was necessary and gave various
directions about obtaining material from the police and other agencies.
The matter came back before the court on 23rd April 2015 when the district judge gave further consideration to procedural
matters, including in relation to the conduct of the fact-finding hearing given that the father was a litigant-in-person.
Because of the possibility that HMCTS might be directed to fund legal representation for the father, the district judge
directed that the matter should be heard either by the local DFJ or the FD Liaison Judge.
On 2nd July 2015, the matter came before His Honour Judge Allweis. Father was assisted by a Mackenzie friend at that
hearing and an issue arose as to whether the Mackenzie friend might be permitted to cross-examine the mother and the
eldest child at any fact-finding hearing. While the court considered that a fact-finding hearing was still necessary, the order
noted that the issue would be re-considered when the matter next came before the court.
By that time, the Court of Appeal had held in Re K and H (Children) [2015] EWCA Civ 543 that the court did not have power
to direct HMCTS to meet the costs of a parties' legal representatives. HHJ Allweis's judgment recognised that fact and the
judge considered whether the father's Mackenzie friend should be granted rights of audience to cross-examine the relevant
witnesses. Referring to the relevant practice guidance on Mackenzie friends ([2010] 2 FLR 962), the judge declined to allow
that. Instead, the judge adjourned the matter for NYAS to undertake enquiries.
The matter came back before HHJ Allweis on 17th September 2015 by which time an extensive report from NYAS was
available. That report recorded that all 3 children had highly negative views of the father and none of them wished to have
any contact with him.
The order from that hearing appeared to record that all the parties accepted that the fact-finding hearing would serve little
purpose but did not record that the father agreed that such a hearing should not take place. It was agreed that an attempt
at indirect contact should be made but the father ultimately chose not to take up that contact.
After further hearings, the matter was set down for a final hearing on 12th and 13th July 2016.
At that hearing, there was evidence before HHJ Allweis of the children's extremely negative views of the father. NYAS
advised against any contact orders being made on the basis that they would be futile and unenforceable.
In the course of his judgment, HHJ Allweis referred to an agreed decision to abandon the fact-finding hearing despite it
being unclear whether the father had in fact agreed that decision. The judge considered but ultimately rejected the father's
application for a psychological or psychiatric assessment and a change of residence and instead made a limited order for
indirect contact between the youngest child and the father. In the absence of findings having been made against the father,
the judge discharged the non-molestation order.
The father appealed on the grounds that:
A – The non-molestation was allowed to remain in place without any determination of the relevant facts.
B – That the judge wrongly refused to grant the father's Mackenzie friend rights of audience.
C – No findings of fact were made.
D – The court failed to utilise its powers to protect the children from the harm NYAS found they were
suffering, which harm was partly a result of the mother's behaviour.
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In delivering his judgment (with which King LJ agreed), McFarlane LJ reviewed the court's developing use of fact-finding
hearings from 2000 onwards and set out the most relevant provisions of FPR 2010, PD12J ('Child Arrangements and Contact
Orders; Domestic Abuse and Harm). His Lordship then asked himself how, given that there was no fact-finding hearing, the
courts had complied with their duty under section 1 Children Act 1989 to promote the welfare of the children in this case.
His Lordship then drew attention to three recent decisions (Re CB (International Relocation: Domestic Abuse; Child
Arrangements) [2017] EWFC 39 (Cobb J); Re D (Appeal; Failure of Case Management) [2017] EWHC 1907 (Fam) (Peter Jackson
J); Re M (Children) [2017] EWCA Civ 2164) and endorsed the approach of the relevant court in each case, to the effect that
the court had a positive duty to strive to achieve contact between a parent and child.
In relation to the non-molestation order, His Lordship emphasised the importance of giving a party the timely and
immediate opportunity to contest an injunction. In doing so, His Lordship drew attention to the guidance issued by the
President on 14th October 2014 to the effect that without notice orders should not normally last for more than 14 days in
the first instance and that the respondent's request for a hearing to dispute the order should be heard as a matter of urgency.
His Lordship considered the guidance issued by the Master of the Rolls and President of the Family Division in July 2010
in relation to Mackenzie friends ([2010 2 FLR 962). His Lordship noted that the guidance was clear that rights of audience
should only be afforded rarely but that there was no blanket ban on Mackenzie friends being afforded those rights. In this
case, HHJ Allweis's comments in the course of his judgment did not indicate the existence of such a policy but did lead to
a more important question, namely the cross-examination of key witnesses by litigants-in-person.
Again, His Lordship reviewed recent authorities and noted the undesirable effects of changes to public funding that
increasingly meant that witnesses were cross-examined by the alleged perpetrators of the abuse of which they complained.
His Lordship again referred to PD12J and in particular to paragraph 28 where it is noted that there may be occasions when
it is necessary and appropriate for the judge to conduct the questioning of a witness on behalf of the parties. His Lordship
then noted that the dissolution of Parliament in 2017 led to the loss of the Prison and Courts Bill that would have addressed
these issues.
His Lordship then drew the various strands of the case together. He agreed with the father that a fact-finding hearing had
always been required in this case and that DJ Mornington had been correct to list such a hearing, a view initially shared
by HHJ Allweis. His Lordship found that, despite his experience, HHJ Allweis was wrong not to proceed with the
fact-finding hearing given the existence of the non-molestation order and the parties' polarised positions. Ground C of the
appeal was therefore made out.
His Lordship dealt with Ground B on the basis that there could be no policy always to preclude the grant of rights of
audience to Mackenzie friends. Whether it was appropriate to do so was a matter for the judge dealing with the case on
the day. It might be appropriate in some instances (such as directions hearings) but not others (such as trials). It was
however a power that should be used sparingly in any event.
In conclusion, His Lordship indicated that he would allow the appeal on Grounds A and C.
In disposing of the case, His Lordship noted the ages of the children and the restrictions on the court's ability to make child
arrangements orders. Having considered that factor and the negativity of the children towards their father, His Lordship
concluded with considerable sympathy for the father that it would not be in the children's interests to order contact.
Summary by Graeme Harrison, barrister, St John's Chambers, Bristol.

B v P (Children's Objections) [2017] EWHC 3577 (Fam)-1
This application, made pursuant to the Child Abduction and Custody Act 1985 and 1980 Hague Convention, concerned
the parties' two children aged 12 and 11 who both merited a diagnosis of autism without intellectual impairment. The
mother, who had moved with the children to England in November 2016, raised two defences to the application: (1) the
Art 13(b) defence that summary return of the children would expose them to physical or psychological harm or otherwise
place them in an intolerable situation; and, (2) the Art 13 defence that the children object to their return, where based on
age and maturity it is appropriate for the court to take account of their views.
The final hearing, originally listed for September 2017, was adjourned to allow for the preparation of a report from a child
psychologist, which the court considered necessary having regard to the children's diagnosis of autism, the defences raised
by the mother and the children's presentation when they met with the judge.
With regard to meeting the children, MacDonald J noted the difficulties of judges seeing children, particularly in the
context of the injunction against using such meetings as a means of gathering evidence. However, the judgment makes it
clear that it will only be in rare cases that such evidence from a child psychologist will be necessary in evaluating the Art
13 defences.
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Between paragraphs 15 and 59 of the judgment, the judge sets out at length the evidence before the court regarding the
allegations of domestic violence made by the mother against the father, the children's subjective fears of their father and
their objections to returning to Hungary.
On the allegations of domestic violence, the judge concluded that the evidence demonstrated a good prima facie case that
the mother was the victim of domestic abuse at the hands of the father, that there was a traumatic incident in September
2015 where the father assaulted the mother and that the children had witnessed incidents of domestic abuse.
As to the defences, the judge concludes as follows:

(1) Children's objections
The judgment sets out the clear guidance provided in Re M Republic of Ireland (Child's Objections) (Joinder of Children as
Parties to Appeal) [2015] 2 FLR 1074 and what factors the court will have to consider in exercising its broad discretion in
determining whether the defence is made out (Re M [2007] 1 AC 619.
Having regard to the evidence of the child psychologist, the judge was satisfied that the children had attained an age and
degree of maturity at which it was appropriate to take into account their views and he rejected the father's assertion that
the children's objections had their root in influence of the mother or her family. In exercising his discretion, MacDonald J
concluded that the matters relied on by the father (e.g. the children being Hungarian, speaking Hungarian as their first
language and staying in England limiting their relationship with him and their extended family) were heavily outweighed
by other welfare considerations. These included the children's objections having been and remaining persistently and very
strongly expressed, the likely result in a significant deterioration in their mental health, the children viewing England as
a safe harbour and the fact that permission had already been given in Hungary by an administrative hearing before the
Deputy Head of the Judicial and Social Services Department for the mother to remove the children and reside in the UK
(albeit that this was subject to an appeal).
Having balanced the competing welfare considerations, the judge concluded that he should exercise his discretion
resulting from the children's objections to not order their return.

(2) Harm
Again, the judgment helpfully distils the key principles in relation to this defence from the Supreme Court decision in Re
E (Children)(Abduction: Custody Appeal) [2011] UKSC 27. The judgment further records that where Art 11(4) of BIIa is
engaged, the court cannot refuse the return based on the Art 13(b) defence where the court is satisfied that adequate
arrangements can be made to secure the protection of the children. Importantly, the judge held that the in circumstances
where Art 13(b) expressly focuses on the question of harm to the child, the child's subjective fear independent of the truth
or otherwise of the allegations is capable of grounding the defence, as there would be a grave risk that return would expose
the child to psychological harm.
The judgment concludes that the children's expressed fears are based both on the objective facts and on the overlying
subjective fears that the children have drawn from the objective experience in light of their particular condition. The judge
therefore concluded that a return would involve, for each child, a grave risk of exposure to psychological harm and would
place each in an intolerable situation. Further, by reason of the fact that it was Hungary itself that drove the children's fears,
and the adverse consequences a return would therefore have, the judge was satisfied that none of the protective measures
proposed would adequately ameliorate the grave risk of exposure to harm.
Once again, the judge therefore concluded that this defence was made out.
The father's application for summary return was therefore refused.
Summary by Oliver Woolley, barrister, 1 Garden Court Family Law Chambers

Anderson v Spencer [2018] EWCA Civ 100
This was an appeal against an order made by Mr Justice Peter Jackson (as he then was) under the inherent jurisdiction
directing that the DNA sample of a deceased person be tested posthumously to determine paternity.
The parties to the application at first instance were the applicant, who had sought a declaration of paternity under s.55A
Family Law Act 1986 to determine whether or not the deceased was his father, and a direction within those proceedings
for testing of the DNA sample held by a hospital. The respondent was the deceased's mother who was also his personal
representative (and therefore the applicant's putative grandmother). The deceased had a family history in the paternal line
of Lynch Syndrome, which had led in his case to a diagnosis of bowel cancer. It carried a 50% risk of inherited
predisposition and the applicant therefore sought DNA testing on medical grounds.
The judge's decision to grant the application was reported as Spencer v Anderson (Paternity testing: Jurisdiction) [2016]
EWHC 851 (Fam) and appealed by the putative grandmother. In the event she abandoned her appeal before the hearing
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took place. Given the matter dealt with a 'novel' use of the inherent jurisdiction the Court of Appeal nonetheless
considered the appellant's skeleton as previously filed, heard the oral arguments of the respondent, gave the appellant
time to respond in writing to a transcript of the hearing, and gave a full judgment.
The lead judgment of King LJ considered, and dismissed, each of the three heads of appeal advanced as follows:

Inherent jurisdiction
The first question was whether the judge had fallen into error in finding that he had the power to make such an order
under the inherent jurisdiction.
It was common ground that there was no statutory provision for such a direction. There is a statutory power for the court
to order scientific testing to determine parentage under section 20 Family Law Reform Act 1969 ('FLRA 1969') (as amended
by the Family Law Act 1987) during the course of a person's life, but not after death. The Human Tissue Act 2004 ('HTA
2004') determines the provisions around consent, storage and use of human tissue, but not of DNA. Could the inherent
jurisdiction be used to 'fill the void'?
The appellant had argued that section 19(2) Senior Courts Act 1981 ('SCA 1981') required the respondent to show that there
had been a jurisdiction to make an order of this kind prior to the coming into force of SCA 1981, in order to ground such
a use of the inherent jurisdiction. FLRA 1969, it was argued, had ousted any such jurisdiction by providing a statutory
scheme without making specific provision for posthumous DNA testing. The Court of Appeal disagreed: King LJ held that
section 19(2) SCA 1981 did not have the effect of 'freezing' the powers of the High Court at the at of that legislation [see
para 43] and it was wrong to say that unless the FLRA 1969 dealt with this specific form of testing the court's jurisdiction
was ousted.
The appellant further argued that the present direction was not a 'principled extension' of the inherent jurisdiction and did
not fit within categories of extensions that could be identified from the authorities (citing Redbridge LBC v A [2015] Fam
335, Re F (Sterilisation: Mental Patient) [1990] 2 AC 1, (Re SA [2005] EWHC 2942 (Fam)) and Re DL v A Local Authority [2012]
EWCA 253). King LJ held that on a reading of the judge's judgment, he had been very cautious and entirely proper in
considering whether such an extension was justified, citing with approval his para 60:
"The court is bound to be cautious, weighing up whether the existence of a remedy is imperative or merely
desirable, and seeking to discern the wider consequences of any development of the law".
Nor was it necessary to fit any extension into a 'previously recognised category' [para 46]. The judge had been right to hold
that such a direction could be made under the inherent jurisdiction.

Discretion to exercise power
The second question was whether, if such a power existed, whether the judge been right to exercise it. King LJ did not find
any basis to interfere with the decision. She noted that the judge had identified the key tensions as being around (i) consent,
(see section 21(1) FLRA 1969) and (ii) the interests of justice in being able to truthfully establish one's paternity.
As to consent, King LJ noted that the HTA 2004 requires consent for the taking of a bodily sample, but not for testing
against such a sample. By analogy, "[i]t follows that, in appropriate circumstances, where, as here, the DNA sample is
already available and the consent of a party is not required in order to obtain a sample, the court can make an effective
direction for DNA testing to be carried out on that sample notwithstanding the refusal of the party whose DNA it is to
consent to its use." [see para 66.i].

Human Rights
The third question was whether the judge's decision amounted to a disproportionate interference with the appellant's
human rights.
The appellant argued that the testing ordered was an infringement of the Art 8 ECHR right to respect for private and
family life, although it was not clear whether she was saying this applied to her own rights or to those of the deceased. It
could not be the latter: King LJ cited Jaggi v Switzerland (2008) 47 E.H.R.R.30 "[42] […] The private life of a deceased person
from whom a DNA sample was taken could not be adversely affected by a request to that effect made after his death." King
LJ also found that the appellant's own rights were too far removed from the facts of the case to base an interference: "it
would be to take Article 8 too far to base a relevant 'interference' on a right not to know whether or not the Appellant has
an additional grandchild" [para 57]. Balancing these as against the respondent's rights to establish his identity King LJ
concluded, "[i]n my judgment the balance falls firmly on the side of the Article 8 rights of the Respondent" [para 60].
The appeal was therefore dismissed.
Summary by Marlene Cayoun, barrister, 1 Garden Court Family Law Chambers
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ELO v CLO (recognition of a Nigerian adoption order) [2017] EWHC 3574 (Fam)
The applicants in this case, ELO and CLO, sought recognition of a Nigerian (Anambra State) adoption order made in
March 2014 in respect of their daughter, V. The applicants had come to the UK from Nigeria as adults, CLO as a refugee
and ELO under a marriage visa to a former partner, and been living in the UK for several years. V was a child adopted by
the applicants from ELO's home state, and who had been living in Nigeria with ELO's sister, A, pending the outcome of
proceedings and the consequent immigration application for leave to enter the UK. As a consequence of the removal of
Nigeria, as of 4 January 2014, from this jurisdiction's list of countries whose orders for adoption are automatically
recognised, the applicants were required to seek a declaration of recognition of the foreign adoption order. This was the
application before Theis J.
The applicants contended that they met the relevant criteria set out in In re Valentines Settlement, Valentine and others v
Valentine and others [1965] Ch 831. This was disputed by the Secretary of State for the Home Department (SSHD), who
contended that the applicants had not met two of the four criteria set down in In re Valentines Settlement, namely:
(i) Domicile – the SSHD contended that the applicants were not domiciled in Nigeria at the time the
adoption order was made; and
(ii) Legal adoption in Nigeria – the SSHD contended that V had not been legally adopted by the applicants
in accordance with the requirements of Nigerian law.
Theis J concluded that the applicants had met the relevant criteria.
Ÿ

Domicile: Following a summary of the law, and of counsel's submissions on the facts, Theis J considered that
the applicants had retained their domicile of origin in Nigeria. They had demonstrated 'clear evidence of the
strong links' they each retained to Nigeria, and the strength of these links outweighed the countervailing factors
(paragraph 66).

Ÿ

Legal adoption in Nigeria: Theis J was further satisfied that the Nigerian courts making the adoption order
in March 2014 were aware of ELO and CLO's residence in the UK, and of the fact V would initially be placed with
ELO's sister. There was no suggestion that ELO or CLO had either misled the Nigerian courts or that this
information was not before them when they made the adoption order. Further, the expert evidence of a Nigerian
practitioner, Mr Badejo, strongly supported a contention that V's welfare interests would have 'predominated' in
the Nigerian court's consideration of whether to make an adoption order, the inference of which 'must be that the
residence requirements were capable of liberal interpretation, both as to precise timescales and delegation of the
care of the child'. As such, the judge was satisfied that the adoption order was made in accordance with Nigerian
law (paragraph 76).

Accordingly, the Court made a declaration recognising the Nigerian adoption order.
Summary by Anita Rao, barrister, Field Court Chambers

Re J [2018] EWFC 8
The case concerned J, a child, who was conceived during a short-lived relationship between the father, F, and the mother,
M. J and M lived with the maternal family after J's birth and F had only sporadic contact with J because of his own mental
health issues. When J was five years old, M married and had a child with SF. In May 2012, SF gave the local authority
written confirmation of his intention to adopt J and made his application on 11 April 2013.
During the course of the adoption proceedings, M and SF purposely misled the court, claiming that they did not know the
identity of F, nor his whereabouts, nor his contact details; they asserted that they had no means of knowing where he could
be located. M's wider family echoed this position. As such, on 1 May 2013, an unopposed adoption order was made in
respect of J in favour of SF.
In March 2016, F sought to resume his relationship with J, having recovered from his depression, and instructed solicitors
to that effect. M eventually informed F that SF had adopted J in 2013. By agreement, J began spending time with F, during
which time M and SF separated. F launched his application to appeal the adoption order out of time in 2017.
F's grounds of appeal were threefold: (i) M and SF were well aware of F's identity, that he was indisputably the father of J
and had numerous ways of making contact with him, but made no attempt to serve him with the papers in the application
or inform him of the proposed adoption; (ii) SF and M lied to the local authority, the Reporting Officer and the Court about
their knowledge of the paternity of J and deliberately frustrated their enquiries; and (iii) the local authority, the Reporting
Officer and the Court were unable to properly assess the application for adoption because of false information provided
SF and M concerning F and his relationship with J.
As noted by Mr Justice Cobb, F's grounds were "unchallengeable" [23]. The local authority were unable to conduct their
statutory enquiries, and the Court was "materially misled" about J's background history, his paternity, and F's interest in

www.familylawweek.co.uk

Family Law Week March 48
J [23]. The Judge therefore had little difficulty in finding that the outcome of the adoption hearing had been unjust due to
a serious procedural irregularity. He went on to set aside the adoption order and directed that the Registrar General delete
or remove the entry of J's adoption in the Adopted Children Register. Further, by agreement between the parties, he made
a child arrangements order detailing the contact that J would have with F and an order granting F parental responsibility.
Summary by Bianca Jackson, barrister, Coram Chambers

In the matter of C (Children) [2018] UKSC 8
This matter centres around a married man and woman who, until 2015, had been living together in Australia with their
two children. By the end of 2014 the marriage was in difficulties. The mother, who holds British citizenship, wanted to
make a trip to England with the children before returning to work from maternity leave. The father agreed to an
eight-week stay. The mother and the children came to England on 4 May 2015 where they have since remained.
Discussions between the mother and father resulted in the father agreeing to an extension of the eight-week visit up to a
year. Based on the extension, the mother gave notice to her employer and looked for work in England.
In September 2015, the mother enrolled the older child at a local pre-school. Without telling the father, on 2 November
2015, she applied for British citizenship for both children who had entered England on six-month visitor visas. Her
solicitors wrote a letter to the immigration authorities on her behalf indicating that she and the children could not return
to Australia for fear of domestic abuse.
In continuing correspondence, the father pressed the mother on the children's expected date of return. The mother
indicated that she did not know what her plans were but made clear that she would not be returning in May 2016. In June
2016, she expressed her intention to remain in the UK.
The father made an application in the High Court under the Convention of 25 October 1980 on the Civil Aspects of
International Child Abduction (the "Abduction Convention"). The issue of when the mother had decided not to return to
Australia was in contention. The mother's own case was that by April 2016 she had felt she and the children would not be
returning. The arguments before the Court meant that, on any view, there was a decision not to return to Australia before
the expiry of the agreed year. The judge held that the children were habitually resident in England and Wales by the end
of June 2016 so that mandatory summary return was unavailable under the Abduction Convention. But he accepted
mother's evidence that she did not have the intention, in November 2015, or before April 2016, not to return to Australia.
The mother now appeals against the Court of Appeal's decision. The issues in the appeal are: (1) what is the effect on an
application under the Abduction Convention if a child has become habitually resident in the destination state before the
act relied on as a wrongful removal or retention occurs; and (2) if a child has been removed from their home state by
agreement with the left-behind parent for a limited period can there be a wrongful retention before the agreed period of
absence expires (so-called "repudiatory retention")? The father cross-appeals on the issue of habitual residence.

Judgment
The Supreme Court allows the appeal and dismisses the cross appeal. Lord Hughes gives the lead judgment with whom
Lady Hale and Lord Carnwath agree. Lord Kerr and Lord Wilson each give judgments concurring on the two points of
principle but dissenting on the outcome of this case on its facts.
Reasons for the judgment

Issue 1
When considering the general scheme of the Abduction Convention, the construction that summary return is available if,
by the time of the act relied on as a wrongful removal or retention, a child is habitually resident in the state where the
application for return is made is unpersuasive. That construction is inconsistent with the operation of the Abduction
Convention since 1980 and its treatment by subsequent international legal instruments. [19]
The Abduction Convention is designed to provide a summary remedy which negates the pre-emptive force of wrongful
removal or retention and to defeat forum-shopping. [21] The point of the scheme adopted by the Abduction Convention
was to leave the merits to be decided by the courts of the place of the child's habitual residence. If the forum state is the
habitual residence of the child, there can be no place for a summary return to somewhere else, without a merits-based
decision. This understanding of the scheme of the Abduction Convention is reflected in the provisions of both the Revised
Brussels II Regulation and the 1996 Hague Convention on Recognition, Enforcement and Cooperation in respect of
Parental Responsibility and Measures for the Protection of Children. [23]
The Abduction Convention cannot be invoked if by the time of the alleged wrongful act, whether by removal or retention,
the child is habitually resident in the state where the request for return is lodged. In such a case, that state has primary
jurisdiction to decide on the merits, based on the child's habitual residence, and there is no room for a mandatory summary
decision. [34]

Issue 2
Repudiatory retention has been recognised in some jurisdictions, but no generally accepted international practice or
authority exists on the point. [39] The desirability of inducing a prompt change of mind in the retaining parent is an
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argument for recognising a repudiatory retention when and if it occurs. The 12 month time limit for seeking mandatory
summary return runs from the point a repudiatory retention occurs and that period may pass before an applicant is aware
of the repudiatory retention. However, it is not a limitation period but a provision in the child's interest to limit mandatory
summary return. Once elapsed it renders a summary return discretionary. The concern that repudiatory retention would
make Abduction Convention applications longer and more complicated is a point well made. However, Family Division
judges are used to managing applications actively and controlling any tendency to spill outside the relevant issues.
Further, if repudiatory retention requires an overt act or statement, this lessens the danger of speculative applications.
[46-48]
Repudiatory retention is possible in law. The objections to it are insubstantial, whereas the arguments in favour are
convincing and conform to the scheme of the Abduction Convention. It would be unwise to attempt an exhaustive
definition of proof or evidence. An objectively identifiable act of repudiation is required, but it need not be communicated
to the left-behind parent nor does an exact date need to be identifiable. [50-51]
On the present facts there could not have been a wrongful retention in April 2016 as the mother's internal thinking could
not by itself amount to such. If she had such an intention in November 2015, the application to the immigration authorities
could have amounted to a repudiatory retention. But it was open to the judge to believe the mother's evidence that she did
not possess this intention in November. [55] There is no basis in law for criticising the judge's decision as to habitual
residence. [57]
Lord Kerr dissents on the outcome of this case on its facts. He expresses misgivings about repudiatory retention requiring
an overt act by the travelling parent. [63] The judge's finding that wrongful retention did not arise in this case could not be
reconciled with his statement that the mother had concluded by April 2016 that she and the children should remain in
England. [68] Moreover, the judge's conclusion that the mother had not formed any intention to retain the children in
England in November 2015 is insupportable as he failed to address the question of what bearing the letter of November
2015 had on her intention. [72]
Lord Wilson also dissents on the outcome of this case on its facts. The solicitor's letter to the immigration authorities in
November 2015 represented a major obstacle to any finding that the mother had not by then intended to keep the children
in the UK indefinitely. The judge's finding as to the mother's intention in November 2015 was flawed and the Court of
Appeal were correct to order a fresh inquiry into her intention. [91-92]

Supreme Court Press Summary

M (A Child) [2017] EWCA Civ 2356
The parents were in a short relationship and had one son. Following separation, they were both involved in the daily care
of the child and there was extensive support from the wider paternal and maternal family members. The first instance
judge describes the family as the model example of how a separated extended family can operate functionally, effectively
and in a child's best interests.
However, the Mother sought permission to permanently relocate to Colombia. The Father opposed this and during
proceedings a CAFCASS report was undertaken, which recommended that on balance the relocation application should
be refused. CAFCASS reasoned that the loss to the child of an attentive father and potentially two parents in his
upbringing could not be compensated by the move to Colombia.
The first instance judge however departed from the CAFCASS recommendation and granted the Mother permission to
relocate.
That decision was overturned by the Court of Appeal who commented that the first instance judgment had not been
adequately reasoned and that there was not just explanation for departing from the CAFCASS recommendation.
Jackson LJ, giving the lead judgment, stated that relocation cases require "an analysis of some sophistication and complexity"
[24]. The crucial evaluation in the present case was to weigh the child arrangements that had worked well in the UK with
the mother's unhappiness in the UK. Jackson LJ found that the first instance judge had not carried out that assessment and
that there had been "no attempt to evaluate how difficult life actually is for the mother in England or why her experience is likely to
impact on the child in the future" [26].
Second, the Court of Appeal held that the first instance judge had dispensed with what they considered to be a coherent
CAFACSS analysis in one sentence. This did not constitute sufficient reasoning for departing from the recommendation.
As such, the Father's appeal was allowed and the case remitted for hearing.
Summary by Patrick Paisley, barrister, 1 Garden Court Family Law Chambers
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R (Children) [2018] EWCA Civ 198
The Father (F) appealed findings of fact made in family proceedings having been acquitted in criminal proceedings.
McFarlane LJ gave the lead judgment, Hickinbottom LJ agreeing, Gloster LJ, concurring with the result, but dissenting on
two points.
The parents of two children aged 10 and 7 had separated. Mother (M) was living away from the family home but returned
regularly to see the children. One evening the parents had an argument which culminated in M's death from a stab wound
to the neck inflicted by F. The children were present. F was acquitted of all charges in the criminal court. The family court
made a finding that F had used unreasonable force and unlawfully killed the mother.
F appealed.
The two issues which were the focus of the Court of Appeal were:
a) the extent to which the family court should import elements of criminal law into a fact finding hearing in
childcare proceedings; and
b) Whether the limited time afforded to F's legal team to prepare the case amounted to unfairness within the
terms of Art 6 ECHR.
McFarlane LJ stated:
a) Criminal law concepts should not be applied in family hearings. The purpose of the family tribunal is not
to establish guilt or innocence but to establish the facts in as far as they are relevant to inform welfare
decisions regarding the children. It may be important for the children to know whether the surviving
parent's actions were reasonable, as well as the potential for future harm to them (whether physical,
emotional or psychological) if that parent continued to be involved in their care. It will often be necessary
to have a fact finding to determine those matters, but the language used to phrase the facts sought and the
judgment should avoid direct reference to criminal law concepts or principles such as 'unreasonable force',
'loss of control' or 'self-defence'.
b) The late disclosure of important documents that went to the heart of the fact finding process and the way
the case had been put, when drawn together with the issue at a) above, meant that there had not been a
sufficiently fair trial and a re-trial was ordered.
Gloster LJ differed from the approach taken by McFarlane LJ in two respects:
1) She did not agree with the apparent assumption that in such cases it was likely to be necessary to
determine whether the surviving parent's actions had been reasonable, or that this was information the
children may need to know in circumstances where the parent had been acquitted after a full criminal trial.
2) If that were necessary, she questioned how a family tribunal would decide whether the surviving parent's
actions had been reasonable or not without regard to, or applying criminal law concepts.
Summary by Martina van der Leij, barrister, Field Court Chambers

Buehrlen v Buehrlen [2017] EWHC 3643 (Fam)
Moor J rejected an appeal against a case management decision of HHJ Scarratt, refusing permission for H to instruct an
expert in respect of W's earning capacity.
HHJ Scarratt had determined that such an expert report would be helpful but not necessary in the context of the case [12],
and therefore failed to meet the necessity requirement of FPR 2010 r25.4(3). On appeal, H (acting in person) submitted that
the Court of Appeal authorities of Re TG [2013] EWCA (Civ) 5; [2013] 1 FLR 1250 and Re HL [2013] EWCA (Civ) 655 in
relation to the interpretation of necessity should be distinguished on the basis that they were children's cases and involved
experts of 'dubious validity' [9].
Moor J confirmed that the cases were not confined to matters where there was a question as to the validity of the expert,
and held that the authorities were squarely addressed at the definition of 'necessity' [9]. Notwithstanding that the
'necessity' requirement comes from different sources in children's and finance cases (the Children and Families Act 2014
and the FPR 2010 respectively), the word and its definition applies to both forms of proceedings [9][11].
Moor J references (at [9]) Munby P's ruling in the Court of Appeal in Re HL that:
"There is evidence that is "indispensable on the one hand and (evidence that is) useful, reasonable and desirable on
the other." The President was clear that "indispensable" would fall into the necessary category. "Useful,
reasonable and desirable" would not" [italics in original]
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His Lordship followed the formulation in Re HL that 'necessary' in this context lies somewhere between those two options
"Having the connotation, the imperative, what is demanded rather than what is merely optional or reasonable or desirable" [italics in
original] [9][10].
Moor J held that HHJ Scarratt was 'in fact absolutely right' [25] in determining that the expert employment evidence was not
necessary in the instant case, and noted that it was entirely possible to present evidence at a final hearing as to what W
could earn from publicly available documents and job adverts, and to cross examine her on that basis. Indeed, Moor J made
a general comment that, although there are cases where such evidence would be of use, 'in the vast majority of cases' it would
not be helpful or useful to have such evidence [24] and that judges were well able to asses earning capacity via cross
examination and without additional expert input.
Summary by Samuel Littlejohns, barrister, 1 Hare Court

Alder Hey Children's NHS Foundation Trust v Evans & Anor [2018] EWHC 308
(Fam)
Mr Justice Hayden ("the judge") was concerned with the welfare of Alfie Evans (dob.9.5.2016, aged nearly 2 at the date of
judgment). The applicant Trust sought a declaration that continued ventilator support for Alfie was not in his best interests
and unlawful in the circumstances. The parents each resisted the application.

The background
The judge set out in forensic detail the background to the application at paragraphs [3] to [23] of the judgment. In brief,
Alfie was born in May 2016 and went home with his parents. By six months of age he was showing marked signs of
significant developmental delay [5]. He underwent an MRI brain scan in November 2016.
Matters deteriorated and Alfie started to experience episodes of seizures, periods of apnoea (pauses in breathing) and
cardiac arrests [8]. Alfie contracted pneumonia, but survived the infection in January 2017 [10]. Since then, Alfie had been
(according to his treating Consultant Paediatric Neurologist, Dr R) in a coma and unaware of his surroundings, showing
no response to tactile, visual, auditory or sensory stimulation [11].
An expert, Professor Cross (Prince of Wales' Chair of Childhood Epilepsy at UCL - Great Ormond Street Institute of Child
Health), was instructed to review the clinical history, the MRIs and the EEG scans. Her evidence is summarised at [15] to
[17]: (a) Alfie had a progressive, ultimately fatal neurodegenerative condition, most likely a mitochondrial disorder; (b)
even if the seizures could be stopped (which she felt they could not), his brain was entirely beyond recovery; (c) the brain
was only able to generate seizures and had no regenerative capacity; and (d) "All investigations have been performed that
would have demonstrated a remediable or treatable cause and even if at this stage there was something to treat his brain
the neurological function will not show any degree of recovery".
A number of other experts were instructed on behalf of the parents. The medical consensus is detailed at [24] to [31] of the
judgment. In summary, and with all due deference to the complexity of the medical terminology and the various expert
reports, the conclusion was that [30]:
"Alfie has shown severe/profound developmental delay and has lost what skills he had acquired entirely.
He will never make any developmental progress (gross motor, fine motor, vision, hearing, social,
emotional). Alfie is not responding to any painful or uncomfortable stimuli other than with seizures or with
spinal reflexes to uncomfortable/painful peripheral stimuli. Due to his underlying neurological process it
is highly unlikely that Alfie has any awareness of pain or discomfort and does not show any neurological
signs that would suggest that he is in pain or discomfort such as increase of heart rate, blood pressure,
respiratory rate to uncomfortable/painful stimuli."

The father's case
The judge summarised the father's position at [37] to [45]. Throughout the judgment there are references to the father's
obvious intelligence and impressive presentation of his case (he appeared as a litigant in person, having dispensed with
his solicitors shortly before the hearing and sought an adjournment). See [32] to [36]).
The judge identified entirely understandable tensions in the logic of the father's position in relation to the medical
evidence: "whilst he recognises and understands fully that the weight of the evidence spells out the futility of Alfie's
situation he is, as a father, unable to relinquish hope." [37] The judge formed the view that the father understood entirely
the significance of the serial MRI scans (showing the progressive degeneration of Alfie's brain), but was avoiding
confronting them, again for entirely understandable reasons [38]. The father had, therefore, cast around to find an
alternative hypothesis, which required transport of Alfie to Rome and/or Munich. This was based on an assumption that
a report from a Dr Hubner of the "Paediatric Air Ambulance" could be relied upon. For the quite extraordinary reasons set
out in paragraph [45] of the judgment, this report was evidently fatally flawed.

The framework of the law and the judge's conclusions
At [46] to [50] the judge set out the framework of Guidance and law within which his conclusions had to be rooted. He
made particular reference to the judgment of MacDonald J in Kings College Hospital Foundation Trust v Haastrup [2018]
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EWHC 127 (Fam) in which there had been a full review of the authorities and a distillation of the applicable principles.
The judge explicitly did not seek to carry out another exegesis of the applicable law in this case, as such might, "eclipse
the lode star which guide's the Court's approach, i.e. 'the best interests of the child." [47]
The judge accepted that, even though he accepted entirely the conclusion of the medical evidence that treatment for Alfie
was futile, it did not follow axiomatically that such futility led to the immediate withdrawal of ventilation [51]. As the
parents were Roman Catholics, the judge set out in the judgment extracts from an open letter by His Holiness Pope
Francis to the President of the Pontifical Academy for Life, dated November 2017, which called for "greater wisdom" in
striking a balance between medical efforts to prolong life and the responsible decision to withhold treatment when death
became inevitable [52].
After summarising the key points in the evidence at paragraphs [57] to [61], the judge reluctantly reached the clear
conclusion that Alfie's best interests required the withdrawal of ventilation and the provision of good quality palliative
care to keep him as comfortable as possible at the last stage of his life [52] and [66]. The father's proposals to transport
Alfie to Italy / Germany were irreconcilable with his best interests in the face of a total absence of treatment for Alfie's
condition [63] and [64].
Summary by Thomas Dance, barrister, 1 King's Bench Walk

L (A Child) [2018] EWCA Civ 238
Appeal against care orders made by Parker J in respect of two children A (a girl, aged 14) and B (a boy, aged 9). The
history was a long-term and heavily conflicted relationship between the mother and maternal grandmother, involving
multiple sets of proceedings. The maternal grandmother had previously had a special guardianship order in respect of
A which was discharged in 2013. Although the final hearing concluded in December 2016, judgment was not given until
August 2017 and final orders made in October 2017.
In finding the mother's appeal lacked a reasonable prospect of success, McFarlane LJ concluded:
• There was no indication that the effectiveness of the final hearing or fairness of the process was compromised by the
26-week timetable;
• The instruction of experts was a case management decision over which there was a wide margin of discretion. There
was no clear evidence of an error in principle or that the judge was plainly wrong. The mother had been represented by
leading counsel and there was no application at the time to appeal the case management decision;
• In reality, the court would have had no option but to make the grandparents parties to proceedings. Any unreasonable
litigation behaviour (as alleged by the mother) could have been brought to the judge's attention but no such complaint
was made by the mother at the time;
• The decision did not turn upon the child's subsequent diagnosis with ADHD and it was not possible to contemplate
the judge would have reached a different decision on the welfare outcome if she had known this; and
• The option for mother to care for child B had been expressly considered by the experts and the judge who ruled it out
because of deficits in the mother's parenting.
In respect of the grandparents' grounds McFarlane LJ determined that these too had no reasonable prospects of success:
• The wishes and feelings of A had been afforded appropriate weight and priority by the judge;
• The judge had expressly taken into account the evidence of professionals as to the impact on A of understanding the
court had overridden her views and assessed the balance of harm;
• The judge was not wrong to refuse to reopen the welfare evaluation at the point final orders were considered (orders
having been made 10 months after the close of the final hearing). A's instability and distress in foster care was of the level
contemplated by the judge in her judgment and to re-open the decision would have led to further litigation and
postponing final orders for A's future. The judge was also entitled to handover consideration of whether the welfare
decision required revisiting to the Appeal Court, given the mother and grandparents had already decided to appeal; and
• It was clear from the grandparent's oral submissions during the permission hearing that they had sought to re-open the
judge's 2013 findings. This was a fundamental challenge which could not be entertained and they had not been appealed
against the findings at the time.
Summary by Hannah Gomersall, barrister, Coram Chambers

Kerman v Akhmedova [2018] EWCA Civ 307
Background
This was an appeal from the order of Haddon-Cave J made on 5 December 2016 requiring a solicitor (Mr Kerman) to
attend court to give evidence. Haddon Cave J's judgment on the same was reported as Z v Z and others (Legal
Professional Privilege: Fraud Exemption) [2016] EWHC 3349 (Fam), and came within a 'big money' case that concluded
in December 2016. The proceedings were brought by the applicant wife ("W") against three respondents: the husband
("H"), Woodblade Limited and Cotor Investment SA ("Cotor").
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The Underlying Financial Remedy Proceedings
After a five-day final hearing, Haddon-Cave J handed down his final judgment, which was reported as AAZ v BBZ and
Others (Financial Remedies: Sharing Principle: Special Contribution) [2016] EWHC 3234 (Fam).
The judge made findings against H of deliberate obfuscatory conduct, and set aside a pivotal disposition made in March
2015 under s.37 Matrimonial Causes Act 1973, having found it to be part of a wider pattern of conduct by H designed to
put his assets out of the reach of W. The judge found that the 'bulk of the enormous wealth' in the case was held by the
third respondent: Cotor (a Panamanian company). Cotor's assets at trial were valued at $890 million, and included a
modern art collection valued at $112 million, and a portfolio of cash funds and investments at UBS in Switzerland.
Haddon-Cave J found Cotor to be H's nominee, holding all of its assets for H on a bare trust. He quantified W's award at
the sum of £453,576,152, to be effected by her retention of her own assets worth c.£10 million, the transfer to her of the
contents of an English property (just under £2.5 million), an Aston Martin (£350,000), the modern art collection held by
Cotor (£90,581,865), and a balancing lump sum from H of £350 million. Cotor was made jointly and severally liable to pay
the lump sum.

The Witness Summons and Evidence
On the last day of the final hearing (5 December), W was given permission to issue a witness summons to compel Mr
Kerman (H's personal solicitor, albeit no longer on record in the financial remedy proceedings) to attend court on 15
December to give evidence. The summons contained an 'anti-tipping-off' order, which prohibited Mr Kerman from
directly or indirectly informing any of the respondents of the fact and ambit of the summons. Mr Kerman attended court
on 15 December with counsel, and was cross examined by W's counsel. During the course of that hearing, Mr Kerman's
counsel (1) twice objected to lines of questioning on the grounds of an invasion of legal professional privilege ("LPP") (2)
applied to set aside the witness summons under FPR r2.4, and (3) upon the judge's rejection of both of his objections to
questioning, made two respective applications for permission to appeal and a stay of the decision to permit further
questioning. All of these were refused.
During the course of cross examination, it was revealed that c.$600 million within the Cotor portfolio had been transferred
into a new trust vehicle in a new European country as late as November 2016. In light of this evidence, Mr Kerman was
ordered to produce further documents regarding Cotor's assets and the modern art collection and subjected to another
'anti-tipping-off' order.
In Haddon-Cave J's third and final judgment (AAZ v BBZ and Ors [2016] EWHC 3361 (Fam)) it was recorded that Mr
Kerman had revealed that Cotor's assets (including the modern art collection) were now held within entities in
Lichtenstein. These new dispositions were found to be 'the latest part of H's attempts to avoid his liabilities by purporting
to transfer his assets to new entities in a new jurisdiction thereby making enforcement more difficult', and were also set
aside under s.37. The Judge concluded by making a without notice worldwide freezing order, and a third 'anti-tipping off'
order against Mr Kerman.

The Appeal
Mr Kerman appealed from Haddon-Cave's second judgment, and raised four grounds of appeal. The first ground was
centred on the LPP issue, and the remaining grounds related to the process by which Mr Kerman was brought before the
court and the propriety of the 'gagging/anti-tipping-off' orders. The Court took pains to note that the outcome of the
financial remedies proceedings was not the subject of this appeal.

Outcome
The appeal was dismissed, with Sir James Munby P delivering the leading judgment, and Lewison LJ and King LJ
assenting. Whilst not determinative of the outcome, the court re-emphasised the warnings of recent authorities (A v A
[2007] EWHC 99 (Fam), Richardson v Richardson [2011] EWCA Civ 79, Prest v Petrodel Resources Ltd and others [2013]
UKSC 34): 'let it be said and understood once and for all: the legal principles – whether principles of the common law or
principles of equity – which have to be applied in the Family Division (and, for that matter, also, of course, in the Family
Court) are precisely the same as in the Chancery Division, the Queen's Bench Division and the County Court' (paragraph
22).

GROUNDS 2-4 – PROCESS OF THE SUMMONS AND 'GAGGING ORDERS'
The court first dealt with the appellant's 2nd – 4th grounds in turn, which had been amplified as eight specific subcomplaints by the appellant's counsel's skeleton argument (paragraph 16):
i. Proceeding by way of obtaining evidence from Mr Kerman rather than and without having first obtained freezing orders
against the husband and Cotor
Dismissed – the court acknowledged that the calling of a solicitor to give evidence coupled with an 'anti-tipping-off' order
in these circumstances is 'pregnant with possibilities for professional embarrassment for the solicitor and difficulties for
the client' and such orders could have the effect of inhibiting frank discussion between solicitor and client, or worse,
destroying client-solicitor confidence (paragraph 25). However, in the present case, Haddon-Cave J was justified in
summonsing Mr Kerman before first obtaining freezing orders against H and Cotor, because: (1) it was reasonable for W's
legal team to seek information about where (and in which jurisdiction) the relevant assets were located prior to applying
for injunctive relief, so that such subsequent applications could be 'more specifically focused and targeted', (2) Mr Kerman
was the obvious source for this information, and (3) he was no longer on record in the financial remedy proceedings
(paragraph 27).
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ii. Non-compliance with the requirements of section 31G of the Matrimonial and Family Proceedings Act 1984 and FPR
Parts 21 and 24.
Dismissed – the appellant submission that there were no longer any "proceedings" on foot, this expression being an
operative term in the statute and rule underpinning the jurisdiction for witness summonsing (s.31G Matrimonial and
Family Proceedings Act 1984 FPR 24) was described as a 'thoroughly bad point'. This was because (1) judgment in the
proceedings was still awaited, and (2) the order contained the standard clean break provision which sustained the
proceedings until 'full and complete compliance', which of course had never occurred. The appellant's supplemental
complaint that the witness summons was not 'supported by evidence' as required by FPR 21.2(2)(b) was also given short
shrift, as the Judge was 'stepped in evidence' by the time he made these orders (paragraph 28).
iii. The inadequacy of the notice given to Mr Kerman of the witness summons and the order dated 16 December 2016 and,
in relation to the witness summons, the failure to give Mr Kerman notice of the issues on which he was to give evidence
and to provide him with the evidence being relied on to justify the assertion that privilege would not apply because of the
'fraud exception' (see below). The consequence of this, it is said, is that, in effect if not intention, Mr Kerman was
"ambushed" and he and his counsel were not able in the time to marshal a proper response to the arguments in relation to
privilege.
Dismissed – the assortment of complaints under the subheading 'ambush' were rejected. The Court noted that the
shortness of notice given to Mr Kerman actually reduced the period of embarrassment Mr Kerman could have been
exposed to were he contacted by his former clients. Mr Kerman was well familiar with the matter having once acted for
the husband, and had not, in any event, sought an extension of time (paragraph 29).
iv. The fact that no notice of either the order dated 5 December 2016 or the order dated 16 December 2016 was given to the
husband or Cotor, thus "depriving them of the opportunity to intervene."
Dismissed – the fact that no notice was given to the other respondents was 'hardly surprising', for there was 'every reason
to fear that, if alerted to what was going on, further attempts would be made by them to move or secrete assets' (paragraph
30): 'this was a very plain and obvious case for proceeding without notice' (paragraph 33).
v. The imposition of 'gagging orders' by the orders dated 5 December 2016 and 20 December 2016,
Dismissed – with regards to the complaints attaching to the 'gagging/anti-tipping-off' orders, 'the present was a case
plainly calling for such an order': there was a risk that H would have moved the assets again if he discovered that Mr
Kerman had been called to give evidence (paragraph 34).
vi. The fact that the 'gagging orders' were expressed to be "until further order" rather than until a specified date. This was
compounded by the fact (and we have been taken to the relevant correspondence) that, although the parties reached
agreement on 5 January 2017 that the 'gagging orders' should be discharged, it was not until 21 February 2017 that Mr
Kerman was told that the relevant order had been sealed on 7 February 2017.
Sustained, but no relief granted, the court emphasised that the anti-tipping-off order should have been time-limited and
should not have been expressed as enduring "until further order". The court emphasised that such an order 'is, of its nature,
short lived and temporary. It should be granted for a specified period… and it must, in any event, be discharged as soon
as it has served its purpose' (paragraph 35). Haddon Cave J's order of 5 December was therefore defective, but this did not
entitle Mr Kerman to any relief.
vii. The fact that the order dated 5 December 2016, in contrast to what was included in the order dated 16 December 2016,
contained no 'undertaking in damages' in favour of Mr Kerman.
Dismissed – a witness summons is not an equitable remedy, and an undertaking in damages is a 'creature of equity'
(paragraph 36). There is also no requirement for an undertaking in damages to attach to an 'anti-tipping-off' order.
viii. The refusal of Haddon-Cave J to give Mr Kerman permission to appeal and to stay the orders against him pending
appeal.
Dismissed – no immediate application was made to the Court of Appeal (paragraph 37)

GROUND 1 – LEGAL PROFESSIONAL PRIVILEGE
The Court reviewed the authorities on LPP at paragraphs 39-41, and summarised the basic principles:
• Three Rivers District Council and others v Governor and Company of the Bank of England (No 6) [2004] UKHL 48 - The
overarching principle is that confidential communications between client and solicitor for the purposes of obtaining legal
advice are privileged from discovery or disclosure, and once the privilege is established it is absolute and permanent. The
client is the person entitled to the privilege, and they have the right to decline or allow the disclosure of the
communications in question: it is the duty of the solicitor to defend the client's privilege (paragraph 39).
• LPP attaches to "legal advice" given by the solicitor to the client, so the question is whether the communication or
document was made confidentially for the purpose of "legal advice", which is not confined to telling the client the law, but
includes 'advice as to what should prudently and sensibly be done in the relevant legal context' (paragraph 40).
• Where the solicitor is acting not as the client's legal advisor but as the client's "man of business", there will be no LPP
(paragraph 40).
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• There is an exception – 'the fraud exception' where LPP will not apply: The Queen v Cox and Railton (1884) 14 QBD 53.
The appellant challenged Haddon-Cave J's findings that there was no LPP because (1) Mr Kerman had been acting qua
man of business rather than qua legal advisor, and (2) in any event, the fraud exception applied.
The Court of Appeal bypassed these complaints and determined that there was a third issue that was 'determinative of the
issue in relation to privilege'. The transcript showed that the cross-examination of Mr Kerman was actually confined to
two factual topics: the insurance arrangements for the art collection, and his knowledge of Cotor's banking arrangements.
He was not asked about 'his dealings with his clients, his instructions from them, or his communications with them, let
alone any advice he may have given them' (paragraph 46). Before Haddon-Cave J, W's counsel had correctly pointed out
that had these questions been asked of H, he would not have been able to object to answering on the basis of LPP: 'why
then, should Mr Kerman be able to rely on a privilege which would not be available to his client?' (paragraph 47).
The court went on to emphasise that communications between a solicitor and a third party are not privileged, and referred
to the most recent summary of the same in Director of the Serious Fraud Office v Eurasian Natural Resources Corpn Ltd
[2017] EWHC 1017 (QB). The appellant had 'no effective answer' to this point, on which basis the appeal on the LPP issue
failed.
The court was thus not required to determine substantively the appellant's complaint that Haddon-Cave J had applied the
wrong test in relation to the fraud exception, and supporting submission that there was a conflict between two Court of
Appeal judgments as to whether the test was 'iniquity' or a higher hurdle of 'dishonesty' (Barclays Bank PLC and Others
v Eustice and Others [1995] 1 WLR 1238 and Gamlen Chemical Co (UK) Ltd v Rochem Ltd and Others (No 2) (1980) 124
Sol Jo 276.) However, the Court noted that in any event: (1) the transcript of the proceedings before Haddon-Cave J showed
that argument had proceeded on the basis that fraud or dishonest was to be established, (2) the passage of Goff LJ's
judgment in Gamlen suggesting a dishonesty test was obiter in any event (paragraphs 56-58).
The appeal was dismissed accordingly.
Summary by Joseph Rainer, barrister, Queen Elizabeth Building

A v B [2018] EWHC 328 (Fam)
Background
T's mother and father were in a relationship between 2004 and 2014 and have lived in England since 2004. The breakdown
of their relationship was 'highly acrimonious'. Father commenced proceedings which concluded in December 2015 with
an equal shared care arrangement. Both parents have new partners. Mother's partner, Y, lives and works in Poland. Their
relationship developed, and they intended to get married in the summer of 2017 but that had to be put on hold following
the decision to refuse the relocation application in June.
In September 2016 mother applied for permission to remove T from the jurisdiction to live with her and Y in Poland. The
Cafcass officer recommended that permission should be given, with extensive contact arrangements between T and his
father, although he tempered that recommendation in his oral evidence depending on the court's findings regarding the
mother. Dr Harrison, psychologist, was also appointed to report. She concluded that T had suffered some degree of
emotional harm and that if the mother's application was granted, T would have some distance from the ongoing conflict
between his parents but would experience the loss of the relationship he had with his father; although that could be
mitigated by ensuring extended contact during the holiday and skype contact in between.

First instance
The Recorder refused Mother permission to take T out of the jurisdiction to live with her in Poland, instead making a child
arrangements order dividing the child's time between his parents.

Mother's grounds of appeal
Grounds (1) & (2): The Recorder failed to properly evaluate the consequences of refusing the relocation application.
Ground (3): The Recorder failed to give any or sufficient weight to the fact that the mother had promoted the child's contact
with the father.
Ground (4): The Recorder gave undue prominence to the issue that the mother had medicalised the child's presentation.
Ground (5): The Recorder failed to give sufficient reasons for departing from the recommendation of the Cafcass officer.

Discussion and decision
In relation to Grounds (1) and (2), Theis J found that the Recorder failed to properly evaluate the impact on the mother,
and thereby T, of the application being refused. Although the Recorder referred to the mother being 'devastated' and
'extremely upset', and at paragraph [59] he said 'I accept the evidence of Mr Wood that the mother's disappointment is
likely to have some negative impact on her care for T', he fell into error as he failed to properly consider what lay behind
those words. Further, the judgment failed to deal with, and thereby analyse the impact of, important matters such as the
effect of the mother's sister moving, the consequent loss to T of his relationship with his cousin, the impact on the mother's
ability to earn a living if she remained here, her inability to pursue her relationship with her partner and her partner's
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legitimate reasons for being unable to move here. Failure to undertake this analysis fatally undermined the decision, as it
did not properly weigh in the balance a relevant consideration that could have had an impact on the overall welfare
assessment and decision the court was required to undertake.
Ground (3) was made out, as the Recorder, in determining that there was a risk of the mother not abiding with future
contact arrangements, failed to properly take account of and give sufficient weight to the fact that despite parental conflict
mother had continued to abide by the arrangements for T to see his father. The Recorder also failed to properly consider
that the location in Poland is near to father's family and father's own accommodation.
In relation to the Recorder's conclusions that the mother's presentation of T's symptoms was malevolent (ground 4), Theis
J concluded that nowhere in his reasoning that underpinned this finding was there any reference to the acceptance by the
mother of Dr Harrison's conclusions or any assessment as to whether this could found a more benign conclusion. The
failure to mention this aspect, which was in the mother's favour, meant the adverse conclusion reached against the mother
lacked a proper or fair balance of the available evidence. On the basis that it was clear this finding was the foundation upon
which the conclusions regarding risk was based, without that balance the conclusion is undermined.
Theis J found that the cumulative effect of grounds (1)-(4) was that the Recorder's reasoning in support of his decision to
refuse the application to relocate and determining the shared care arrangement could not stand. The case was remitted for
rehearing.
Summary by Emily Ward, barrister, Broadway House Chambers

MJ v Secretary of State for Work and Pensions and FD (CSM) (Child support cancellation) [2018] UKUT 42 (AAC)
The appeal to the Upper Tribunal arose from a decision of the First Tier Tribunal made on 20 May 2015. The Appellant
Mother sought there to appeal the Agency decision communicated to her in a letter dated 28 April 2014. The Agency
decision being a refusal to 'review' the effective date for recalculation of 27 March 2008. Mother had sought an earlier date
of at least 2002 [5], [31] & [32].
Permission to appeal was refused by the FTT Judge, but allowed by the Upper Tribunal on the basis that there was an
arguable error of law [7]. However, as will be seen below, the appeal took a somewhat different focus once the question of
jurisdiction was raised: namely whether the FTT had jurisdiction when no maintenance assessment was now in force, the
children having ceased to be of qualifying age [36].
The matter has a long and complex chronology, which is set out fully in paragraphs 11 - 30 of the judgment.
The pertinent dates and events are that:
a. This was a case under the 'Old Rules'. The Appellant Mother had made two applications to the Agency for child
maintenance, the first on 16 January 1997 and the second on 21 May 2002.
b. The Respondent Father had throughout the parties' dealings with the Agency been difficult, refused to cooperate, and
at times stated that he was not in paid employment despite being able to purchase luxury items for himself.
c. The Appellant Mother had made numerous contacts with the Agency regarding Father's actions and what she believed
to be his employment status, which led her in turn to make administrative complaints to the Agency. These cumulated in
an ICE Report being undertaken.
d. From 13 December 2002 until 2011 a nil assessment was in place [15].
e. In 2011, the Mother was able to provide some details regarding Father's employment, and on 12 June 2012 a supersession
decision was made which increased the Father's liability to £256.28 per week from 1 September 2011 [21]. Although it
appears the Mother wanted the effective date to be earlier [21], she did not appeal the decision regarding that date [22].
f. On 14 June 2012 the mother contacted the Agency to state that she wished for all arrears to be collected, including those
which had previously been suspended in 1998 [14] & [23].
g. On 21 June 2012, the arrears were calculated to be £9,392.87. This was later re-calculated to be £11,500 [23].
h. In July 2012 the Mother contacted the Agency seeking to clarify the Child Benefit status of the youngest child, this being
relevant to when maintenance liability would cease [24].
i. In late 2012 the Father was unemployed, and a minimum liability was assessed on 27 December 2012. This decision
however ceased to be relevant, as on 14 January 2013 the Agency confirmed the case was closed from 31 August 2012. This
being the beginning of the payment week in which the youngest child was no longer eligible for child benefit [25].
The arguments made by the parties
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The Secretary of State argued that:
a. The youngest child was excluded from child benefit on 3 September 2012 as he had left full-time education. He therefore
ceased to be a qualifying child from the period commencing 31 August 2012 [41].
b. This has been confirmed by the Agency on 14 January 2013 when they closed the case from the date 31 August 2012.
c. Under TB v. Secretary of State for Work and Pensions & RB (CSM) [2017] UKUT 218 (AAC), the Secretary of State does
not have the legislative power to go back in time and supersede or revise decisions affecting maintenance assessments
when there is no maintenance assessment now in force [43].
d. This is further clear from the wording of s.20 Child Support Act 1991 which states a right to appeal to the FTT is
contingent upon a maintenance assessment being in force [44].
e. Any maintenance assessment in this case ceased to have effect on 31 August 2012, and as such there were no
circumstances in which there is a right to appeal under s.20 Child Support Act 1991. Accordingly, the FTT had no power
to entertain Mother's appeal on 28 April 2014 [45].
On the pertinent jurisdiction issue, the Respondent Father's position was the same as that adopted by the Secretary of State
above [46].
The Appellant Mother made a number of eloquent and thought provoking arguments, which the Judge was clearly
impressed by given that she was acting in person [47]. In addition to highlighting the failures by the Agency in her case
(which had been admitted by the Agency in the ICE Report) [47(i)], the Appellant mother sought to distinguish this case
from TB v. Secretary of State for Work and Pensions & RB (CSM) [2017] UKUT 218 (AAC). In particular, she argued that:
a. In her case a maintenance assessment had been refused for the period 2002 to 2011, during which time both children
were of qualifying ages. Whereas in TB v. Secretary of State for Work and Pensions & RB (CSM) [2017] UKUT 218 (AAC)
both children were over 19 by the time the Agency was contacted with relevant information [47(iii)].
b. Letters sent to the Agency in February 2013 and 1998 had not been authenticated as genuine, and as such her case could
not be closed or withdrawn under s.4(5) Child Support Act 1991 [47(iv)].
c. That she had made numerous requests to the Agency to reassess maintenance whilst the children were still of a
qualifying age, indeed the Respondent Father was in paid employment for the majority of this time [47(v)].
d. She accepted however that the youngest child had ceased to be a qualifying chid from the period beginning 31 August
2012 [47(vi)].
Judge Gray observed that the Appellant Mother may have confused complaining about the Agency's approach and
pursuing the legal appeal process as one and the same, which of course they are not [48].
The Appellant Mother was not strictly correct to describe the Agency as 'refusing to assess' between 2002 and 2011, rather
than during this time a 'nil assessment' had been attributed to the Father. This was therefore an assessment which can be
altered, if new information is provided, within an existing claim. A refusal to assess on the other hand would have
required a new claim to have been made [49].
Judge Gray made a further comment, noting that in reality it may be that the Mother's deepest grievance was with the
arrears in maintenance having been written off; this being a decision which was not appealable to the First Tier Tribunal
[51].
Judicial conclusions
Judge Gray followed through her analysis placing the Mother's case at its highest [56]. She still however reached the
following conclusion:
a. It is accepted that the youngest child ceased to be a qualifying child on 3 September 2012, the end date for maintenance
therefore being 31 August 2012 [65].
b. The Agency decided to cancel the assessment on 14 January 2014 with retrospective effect back to 31 August 2012. The
Mother had not appealed that decision [66–67].
c. The Judge noted that either way, regardless of whether the maintenance assessment automatically ceased on 31 August
2012 without the decision of 14 January 2014 or not, it was clear that the assessment had ended prior to the decision on 28
April 2014 [67].
Section 20(2) Child Support Act 1991 applicable to the 'Old Rules' provides a right of appeal against the quantum of any
assessment, and its effective date 'where a maintenance assessment is in force.' The additional right of appeal under
s.20(3)(a) is only applicable where an assessment is cancelled, or a request to cancel is refused. It does not apply otherwise.
This subsection does not provide an avenue for challenging the main features of a maintenance assessment which can be
scrutinized under s.20(2) [71].
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She concludes that either way, this wording of s.20(2) (which applies to the 'Old Rules') and its effect is unambiguous,
therefore:
'The FTT wrongly admitted the appeal against the decision of 28 April 2014, when the Mother had no right of appeal
against that decision. There is no other decision that her appeal can be treated as being against' [76].
The First Tier Tribunal had therefore acted outside of its jurisdiction, and accordingly its decision cannot stand [79].
Summary by Bethany Hardwick, barrister, St John's Chambers, Bristol.

P v Secretary of State for Work and Pensions and P (CSM) (Child support property and capital transfers) [2018] UKUT 60 (AAC)
Background
The relevant children were 25 and 23 by the time of the decision. The appellant was the father ("F"), the non-resident
parent. The respondent was the mother ("M"), who had care of the children.
F was a former miner with an equal shareholding in a large property company with his new partner. Shortly before M
applied for child maintenance in July 2006, F resigned as director and transferred his shareholding to his new partner. The
maintenance application resulted in a nil assessment. M made a variation application that was refused in February 2007.

The proceedings
There had been a number of appeals, re-hearings and further appeals over 10 years. The papers amounted to over 4,000
pages. There was a re-hearing (the third) in May 2015. The judgment on appeal summarised the first-tier tribunal's
approach at [§6] and [§7]. The tribunal used the August 2006 accounts from the company, but instead of valuing F's
shareholding using the value of the shareholders' funds (£2.4m) less corporation tax, valued F's shareholding based on the
company's net assets (£4.4m), less mortgages and corporation tax. The tribunal also took into account another property
("the farm") as "relevant property" which F was renovating in 2006 and subsequently lived in as his home from March 2007.
F appealed and was granted permission for a number of reasons set out in [§9] of the judgment, but which were most
importantly: (1) the tribunal used the wrong figure from which to deduct corporation tax to calculate the value of H's
shareholding; and (2) the tribunal should not have included the farm as a relevant asset, as it was reasonable for him to
retain it as a home.

The appeal
The judge set out at [§11] the relevant section of the Child Support Act 1991, being s.28F, which permitted a variation of a
maintenance assessment if it was just and equitable to do so and if the case fell within the Child Support (Variations)
Regulations 2000. Regulation 18 provided that an asset could be taken into account for the purposes of a variation
assessment in which the non-resident parent had a beneficial interest, or which the non-resident parent had the ability to
control.
The judge agreed that the tribunal did not misdirect itself in holding that the father's shares, which he had transferred to
his partner, constituted an 'asset' within the Regulations and fell to be treated as such by the provisions of Regulation 18.
The father retained control over them after the transfer, insofar as control meant "effective, rather than legal, control."
[§12-13].
The judge agreed that the tribunal was correct to base the value of the shareholding on the book value of the company's
net assets, without a discount for any difficulty in selling part of the shareholding to a private company [§14]. Where the
valuation of shares was in issue in the context of the child support scheme, the value needed to reflect the reality of the
situation, not a purely hypothetical sale of the asset to a third person [§14-15]. However, it was clear from the 2006 accounts
that the tribunal used the wrong figure of £4.6m, which was taken from a document containing a list of all properties
owned by the company. The correct figure was the £2.4m shown as the value of the shareholders' funds on the balance
sheet.
The farm caused some difficulty. The judge concluded, supported by the Secretary of State, that the tribunal was bound to
conclude (as it did, in effect) that the farm was not an asset that it was reasonable for F to retain. It was used to secure a
mortgage to renovate it and provided F with funds. He did not move into it until after the first decision on child support
in 2006. In the context of the child support scheme, it was not reasonable to lock up capital for that purpose, rather than
making it available for the support of the relevant children [§17-18].
The appeal was therefore allowed only on the ground set out in [§16], namely the calculation of F's shareholding. The
judge, with the consent of all parties, re-made the tribunal's decision using the correct calculation and the decision was
altered only in that respect [§23].
Summary by Thomas Dance, barrister, 1 King's Bench Walk
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WS v HS [2018] EWFC 11
WS ('W') and HS ('H') were married for 25 years. They had three children, two of whom were still in secondary education:
the elder was in lower sixth at a private day school near the former matrimonial home, and the younger was a pre-GCSE
boarder at a private boarding school.
During the marriage, W was the homemaker and H had been the CEO of a company until recently, when it went into
liquidation. H had earned c.£250,000, but now the only income he received was job seekers allowance. After the parties
separated, W had remained in the former matrimonial home ('the FMH'), and H had moved into the parties' holiday home.

Litigation background
The parties were in the very early stages of financial remedy proceedings, not yet having attended a First Appointment.
They had engaged in voluntary exchange of Forms E in which each party requested a final order for sale of the FMH.
The FMH had been on the market for approximately two years. The original marketing price was £950,000, but in autumn
2017 the parties reduced it to £850,000. In October 2017, the parties received an offer to purchase the FMH for £785,000. H
wished to accept the offer; W did not.
H issued financial remedy proceedings and made an application under Part 18 for an interim order for sale of the FMH.
W opposed H's application on the grounds that i) the FMH should be retained until the child at the local day school
completes her A-Levels, and ii) a sale at the price offered would represent a sale at a significant undervalue [10].

Decision at first instance
At the first instance hearing, W's counsel conceded that the court had jurisdiction to make an interim order for sale of the
FMH pursuant to FPR r.20.2(1)(c)(v).
FPR r.20(1)(c)(v) states "(1) The Court may grant the following interim remedies –
(c) an order –
(v) for the sale of relevant property which is of a perishable nature or which for any other reason it is desirable to sell
quickly."
The District Judge concluded that there was a "good reason" why it was "desirable" to sell the FMH and made an interim
order for its sale [15]. W sought permission to appeal this decision.
Ground of appeal
On appeal, W effectively disavowed the concession, made at the first instance hearing, that FPR r.20.2(1)(c)(v) gave the
court the necessary jurisdiction to grant the interim order sought by H [19]. It was argued on her behalf that –
i) The court did not derive jurisdiction from the FPR 2010 to terminate W's rights of occupation of the FMH [17];
ii) H had not made an application under s.33 of the Family Law Act 1996 ('FLA 1996') to terminate W's occupation rights;
and
iii) In any event, such an application would fail because W's occupation rights arose from her legal and beneficial interest
in the FMH, rather than "home rights" (s.33.3(e) FLA 1996) [18].

Appeal
Mr Justice Cobb granted permission to appeal and the appeal itself.

The Law
His Lordship reviewed the statutory sources for the court's jurisdiction to make an interim order for sale [27]- [30].
i) Under section 24A of the Matrimonial Causes Act 1973 ('MCA 1973'), such orders are limited to giving effect to a legal
services payment order.
ii) Under section 17 of the Married Women's Property Act 1882 ('MWPA 1882'), the court has jurisdiction to make an order
for sale and an order for vacant possession, although, the court may only make the latter order when it has undertaken the
discretionary exercise under s.33(6) of the FLA 1996 (per Mostyn J in BR v VT [2015] EWHC 2727 (Fam)).
iii) Under section 13 -14 of the Trusts of Land and Appointment of Trustees Act 1996 ('TLATA 1996'), the court may make
an order for sale and vacant possession.
He then set out the relevant case law [31] – [43]:
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i) In Wicks v Wicks [1998] 1 FLR 470, the Court of Appeal concluded that the court had no power to grant an interim order
for sale pursuant to the procedural - rather than substantive - rules (Rules of the Supreme Court and the Family
Proceedings Rules 1991) which were then in force.
ii) In Miller Smith v Miller Smith [2009] EWCA Civ 1297, the Court of Appeal upheld an interim order for sale made under
TLATA, although Wilson LJ appeared reluctant to endorse the use of TLATA in advance of the final hearing of a financial
remedy application.
iii) In BR v VT, Mostyn J held that on an application for an interim order for sale (howsoever formulated), the court may
only make an order with vacant possession where it has undertaken the exercise required by section 33 of the FLA 1996 to
terminate a party's occupation rights.
iv) In Joy v Joy [2015] EWHC 455 Fam, an order for the sale of the husband's Bentley was granted as an enforcement
measure, rather than as an interim order for sale pursuant to s.24A of the MCA 1973.
v) In Goyal v Goyal [2016] EWCA Civ 792, McFarlane LJ stated that, "there is no residual or inherent jurisdiction available
for deployment to fill in any perceived gaps or to meet what the court may see as the justice of the case if that outcome
cannot be achieved by an order within the statutory scheme".

Discussion
Having reviewed the statutes and authorities, Mr Justice Cobb concluded that the court's jurisdiction to make an interim
order for sale does not arise from FPR r.20.2(1)(c)(v). He pointed out that the only substantive claim before the court was
one made under section 23 and 24 of the MCA 1973, which specifically bars the interim relief claimed [46]. He was
therefore unable to conclude that H's application, brought under a generic procedural rule, could deliver a result which is
expressly prohibited by the statute [44] – [47].
The Judge explained that it was open to H to make an application for an interim order for sale under MWPA 1882 or
TOLATA 1996 [48]. However, such an application has to be made formally, and cannot be deemed to have been made, or
inferred [49].
Mr Justice Cobb further held that, even if the court did have jurisdiction pursuant to FPR r.20.2(1)(c)(v), it did not have the
power to order the delivery up of vacant possession. Not only had the trial judge failed to undertake the exercise required
under section 33 of the FLA (as carried out by Mostyn J in BR v VT), but even if he had, this could not terminate W's
occupation rights, which arose from her legal and beneficial interest in the FMH, but only 'prohibit, suspend or restrict
them' (s.33(1)(a)(i) FLA 1996) [51] – [52].
What is more, the Judge expressed "grave misgivings" about purporting to terminate a wife's rights of occupation on the
basis of a deemed application under the FLA 1996, in accordance with the approach set out in BR v VT [53].
Finally, the Judge explored the court's approach to an application under FPR r. 20.2(1)(c)(v), assuming that the court has
jurisdiction and the application has been properly made; the applicant has to satisfy a two-stage test by establishing that
there is a "good reason" for an interim sale and that it is right in all the circumstances for the court to exercise its discretion
[54]- [59].

Outcome
Mr Justice Cobb granted W's appeal and set aside the interim order for sale. His primary conclusion was that there was no
proper application before the court on which an interim order for sale could be made. However, he also held that, even if
the court was entitled to proceed on the application, the District Judge did not adequately perform the procedural steps
required: he did not perform the two-stage test set out in FPR r.20.2(1)(c)(v), nor did he consider, let alone conduct, the
exercise required under s.33(6) of the FLA to establish whether W's occupation rights could or should be terminated. The
judgment ended with the Judge's view that the issue of interim capital relief is long overdue for reform and should be
re-examined.
Summary by Georgina Howitt, barrister, 1 Hare Court
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