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Support for education of
children in care enhanced
Funding to support the education of
children in care is to more than double
from April 2014, Children's Minister
Edward Timpson has announced.
The new 'pupil premium plus' will see
funding to support children in care at
school increase by £1,000 per pupil.
Children will be covered as soon as they
enter care and 10,000 more children in
care will benefit, bringing the total to
50,000.
Children in care have previously
attracted pupil premium funding at the
same rate as children from low-income
families, but in future they will attract a
higher rate of funding – the pupil
premium plus. From April next year,
children in care will attract £1,900
additional funding per pupil, more than
double the £900 awarded in 2013 to 2014.
In addition, this support will now reach
more children. At the moment, children
in care attract the pupil premium if they
have been looked after for 6 months or
more, but in future they will be funded
from their first day in care.
Total funding will increase from £40
million in 2013 to 2014 to £100 million in
2014 to 2015.
Edward Timpson said:
"Children in care face unique
challenges at school and often
struggle to keep up with their peers at
both primary and secondary level. It's
vital that these vulnerable children
are given the targeted support they
need and the education they deserve
to help them get on in life."
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Children in care do not perform as well
at school as their peers, often not helped
by their precare experiences. In 2012:
Ÿ only 50% of children in care achieved
the expected level in both English and
maths at key stage 2, compared with
79% of non-looked-after children
Ÿ just 15% of children in care achieved
5 A* to C GCSEs or equivalent,
including English and maths,
compared with 58% of non-lookedafter children.
Through the Children and Families Bill,
the government is also making it
mandatory for every council to have a
'virtual school head' – an individual who
champions the education of children in
care and acts as their overarching head.
The announcement includes plans to
extend the role of the virtual school head
to work with schools to manage the pupil
premium plus and ensure that the money
is spent on securing the best educational
support and services for children in care.
For example, this could include specialist
tuition for musically gifted children or
one-to-one catch-up sessions.
For the first time, children adopted from
care and those who leave care under a
special guardianship order or residence
order will also attract the pupil premium
plus.

Father jailed again for nonreturn of daughter to UK
Tamer Salama, whose daughter Elsa was
moved to the care of her paternal
grandmother during a family holiday in
Egypt in December 2011, has been jailed
by Mr Justice Holman for contempt
arising from his refusal to return the
child to this jurisdiction.
Mr Salama had been imprisoned for 21
months but was due to be released this
week. However, he has been sentenced to
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a further term of six months for the agreement to visit schools and
continued refusal to obey the court's placements.
orders.
Dr Jane Martin, Local Government
Sentencing Mr Salama, Holman J called Ombudsman said:
his evidence "shifty, evasive and
plainly dishonest".
"While I appreciate the financial
constraints that councils are under
For more information, see the report in
in the current economic climate,
the Yorkshire Evening Post.
this in no way gives them licence to
ignore their legal obligations.

Local authority tried to move
vulnerable teen from
residential school without
her consent
The Local Government Ombudsman
has determined that social workers at
Walsall Metropolitan Borough Council
caused undue distress to a vulnerable
teenager when they tried to force her to
move from the residential school she
attended.
The 13-year-old had settled at a school
some way from Walsall when the
council decided to move the girl – on
financial grounds – to a placement
closer to home. Despite warnings from
the Local Government Ombudsman
(LGO) and the Office of the Children's
Rights Director that the move would be
against statutory guidance, the council
continued to try to move her at short
notice, causing her "serious distress".
The teenager was placed at the
residential school in late 2011, but by
July 2012 the council's education panel
decided to withdraw funding for the
placement because it considered the
girl not to have special educational
needs. However, the council did not
hold a care planning meeting with the
school, did not take into account the
girl's wishes and gave her little notice
of the planned move.
The council's records show that
between September and December
2012 it told the girl she would be
moving on a number of occasions. It
was clear the teenager did not want to
move and found the prospect
distressing. These moves were often
given with short notice but never
materialised.
By the end of January 2013 the LGO
became involved and spoke to the
council, warning it that any further
action to move the teen might be
considered maladministration, but two
days later a social worker visited the
girl and asked her to sign a written

"The council maintained their path
of moving the girl, when numerous
parties, including the school, her
advocate, my investigator and The
Office of the Children's Rights
Director strongly advised against
it, leaving her distressed and with
very little stability in her life.
"I am pleased to see that Walsall
Metropolitan Borough Council has
agreed
to
most
of
my
recommendations, and I would
urge them to consider how they
work with vulnerable children in
future."
The LGO has recommended that the
council hold £1,000 in trust for the girl
for a period of up to three years, to be
paid at her advocate's request to cover
education, training and leisure
expenses.
The council has also agreed to review
its policies and procedures for cases
where it proposes to end placements to
ensure these policies comply fully with
statutory guidance relating to care
planning and consultation with
children who are looked after, their
carers and advocates. It has also agreed
to arrange training for its social
workers to make sure they understand
and adhere to the requirements of
statutory guidance relating to care
planning.
The
ombudsman
has
also
recommended that the council
apologise to the teenager for failing to
progress her complaint or freeze the
planned move when asked to do so.

Call for more support for
child witnesses in criminal
proceedings
The NSPCC has warned that some
child sexual abuse cases are collapsing
because children are being denied the
support they need to give evidence in
court.
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Research carried out by the NSPCC
suggests that at least half of child
witnesses have experienced symptoms
of stress in the lead-up to a trial. The
charity is calling for greater support of
child witnesses in order that they
understand the court process, the
questions they are likely to be asked
and the language counsel are likely to
employ.
For more details of the NSPCC's
campaign for greater support of
vulnerable witnesses in child sexual
abuses cases, visit the BBC News site.
The Crown Prosecution Service are due
to publish new guidelines on
prosecuting such cases soon. In August
2013 Lord Judge, the recently retired
Lord Chief Justice, proposed further
measures
to
assist
vulnerable
witnesses. They can be read here.

Keanu Williams serious case
review published
The serious case review into the death
of Keanu Williams has been published
by
the
Birmingham
Children
safeguarding Board.
Rebecca Shuttleworth was convicted of
Keanu's murder in and of cruelty in
respect of one of his siblings. She was
sentenced to 18 years imprisonment.
Her partner Luke Southerton was also
convicted of cruelty to a child, received
a 9 months' suspended sentence and
was ordered to carry out 200 hours
unpaid community work.
The main finding set out in the Serious
Case Review was that professionals in
the various agencies involved had
collectively failed to prevent Keanu's
death as they missed a significant
number of opportunities to intervene
and take action. They did not meet the
standards of basic good practice when
they should have reported their
concerns,
shared
and
analysed
information and followed established
procedures for Section 47 Enquiries
(child protection investigations) and a
range of assessments including medical
assessments and Child Protection
Conferences.
The SCR Panel was in agreement that
Keanu's death could not have been
predicted. However, in view of the
background history of Rebecca
Shuttleworth and the older siblings
including the lifestyle and parenting
capacity of Rebecca Shuttleworth and
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the vulnerability of Keanu in Rebecca 3,834 new private law cases
Shuttleworth's care; it could have been
received by Cafcass in
predicted that Keanu was likely to
suffer significant harm and should September
have been subject of a Child Protection
Plan on at least two occasions to In September 2013, Cafcass received a
address issues of neglect and physical total of 3834 new private law cases.
This is a 6% increase on September
harm.
2012 levels. However, it is the lowest
The Overview Author and the Serious number of cases received for any
Case Review (SCR) Panel concluded month since December 2012.
that there were a number of significant
missed opportunities to provide
services to the three children and to
assess
their
needs
within
a
collaborative multi-agency framework.
Services should have been provided to
promote the welfare of the children on
a number of occasions as they were
clearly children in need and on several
occasions services should have been
provided to safeguard them from
significant harm.

Between April and September 2013
Cafcass received a total of 25, 977 new
private law cases. This figure shows an
increase of 16% from the 22,460 cases
received in the same period last year.

substantial critical mass now and it
is expected that these relationships
will follow the general trends of
marriage and divorce.
"It is a common generalisation that
there is a seven-year itch when
relationships supposedly become
more difficult. In reality, it is often
a few years into relationships that
couples think about separating as
things may not have worked out as
planned. The statistics show that
the first 10 years are the most
vulnerable in a marriage, and the
same seems to be true of civil
partnerships."

The figures are shown month-by- Figures from the Office for National
month here.
Statistics also showed that same-sex
female couples are more likely to
dissolve civil partnerships than men –
Care applications received by something lawyers said also mirrored
straight couples with more women
Cafcass in September 6%
The serious case review overview down on 2012 figures
than men filing for divorce.
report can be read in full here.
In September 2013, Cafcass received a
total of 830 care applications. This is the Alison Hawes added:

Michelle Young set to crossexamine business leaders in
final hearing of financial
remedy proceedings

second lowest month this year and a
6% decrease compared to those
received in September 2012.
Between April and September 2013
Cafcass received a total of 5,278
applications. This figure is 2% lower
when compared to the same period last
year, when 5,410 applications were
received.

Michelle Young has been given
permission to cross-examine some of
the country's best known business
leaders including Sir Philip Green, the
owner of Topshop, on witness
statements they have made in the
The figures can be viewed in detail
financial remedy proceedings against
here.
her former husband, Scot Young.

"However with the number of
dissolutions on the rise it is perhaps
time for couples to consider precivil partnership agreements which
will allow them to agree a split of
assets in the event of the
relationship breaking down.
"This is particularly important
where there is a high value of assets
or uneven wealth between the two
parties."
The statistics can be accessed here.

The Independent reports that it had
been argued on behalf of Mr Young
that his 'friends and sponsors' had
provided witness statements and their
evidence should not be challenged. Mr
Justice Moor said that would amount
to a 'ridiculous situation' and added: "I
consider it almost inconceivable that
she would not be able to challenge
them… If these people are saying that
they funded Mr Young then she is
entitled to cross-examine them."

Civil partnership dissolutions
Charities call on Lords to
rise by 20% in 2012
Figures released by the Office for ensure homes for care
National Statistics show that the leavers
provisional
number
of
civil
partnership dissolutions granted in
England and Wales in 2012 was 794, an
increase of 20% since 2011. The
provisional figure for registrations in
the UK in 2012 was 7,037, an increase of
3.6% since 2011.

Forty charities, other organisations and
academics have joined together to call
on the House of Lords to support a
proposed change in the law so that
fostered young people in England can
stay with their foster carers until the
age of 21.

The average age of men forming a civil
partnership in the UK in 2012 was 40.0
years, while for women the average
age was 37.6 years. These figures
represent a small decrease in average
The final hearing is set for later this ages in comparison to 2011.
month.
Alison Hawes, a partner at Irwin
Mitchell,
said:
The Independent report is here.

A proposed amendment to the
Children and Families Bill provides
an opportunity to give young people
who live with foster carers the chance
to stay until they are 21, if both parties
agree. In order to succeed, the
amendment needs widespread support
in the House of Lords, where the Bill is
about to enter committee stage.

In January Mr Justice Moor jailed Scot
Young for a 'flagrant' contempt of
court for failing to comply with court
orders for disclosure.

"The number of civil partnerships
that have taken place is reaching a
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When the Bill was in the House of
Commons,
Children's
Minister
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Edward Timpson MP said that he
would consider legislation if the
voluntary approach was shown not be
working. Latest statistics released by
the Department for Education showed
that only 10 more young people stayed
with their foster carers in 2012-13 than
in 2011-12. In total, just 5 per cent of all
care leavers were still with their foster
carers by the age of 19.
The charities say that currently most
young people are forced to leave their
foster homes at the age of 17. In
contrast, the average age for leaving
home across England is 24.
Only around 7 per cent of care leavers
go into higher education compared
with 40 per cent of the general
population.
Care
leavers
are
overrepresented in prison populations,
and are more likely to be unemployed,
single parents, mental health service
users and homeless than those who
grew up within their own families.
Yet "Staying Put" – a scheme that gives
young people the option to stay until
21 – has been piloted in 11 English local
authorities with great success. It
showed that young people who stayed
with foster carers were twice as likely
to be in full time education at 19
compared with those that did not. In
addition, studies have shown that
allowing young people to remain in
care until age 21 is associated with
increased post-secondary educational
attainment, delayed pregnancy, and
higher earnings.

family, the more successful they are
in later life. It is an own goal to
force them out at 17 - savings now
are outweighed by state spending
on these young adults in the future.
"But there is a chance for change.
An amendment to the Children and
Families Bill, currently in the House
of Lords, would ensure that all
young people can stay with their
foster carers until the age of 21, if
both parties agree. At an estimated
national cost of £2.7 million, this
makes financial and moral sense."

Holman J reminded himself both that
the standard of proof was that of the
criminal jurisdiction and that the
burden lay with the mother, before
commenting that, like Wood J, he had
found the father "shifty, evasive and
plainly dishonest". He did not accept
his case that he had been unable to
comply because his family had
Charities joining the call include the withdrawn from communication with
Fostering Network, NSPCC, Action for him. The father was "bitter" with
Children, Barnardo's, the Children's regard to both the mother and the
Society and NCB.
English court, the jurisdiction of which
he was unwilling to accept.

Father to serve more than 2
years imprisonment for
contempt
Mr Justice Holman has committed to
prison for a further six months a father
who has already served 21 months
because of his failure to return his
daughter to this jurisdiction in breach
of orders to do so.

In Button v Salama [2013] EWHC 2972
(Fam), the court heard that the father's
6 year old daughter had been taken to
Egypt on holiday by both parents in
December 2011, had been removed
from her mother's care and placed with
paternal family by her father. The
mother had returned to England
In the letter to peers, the organisations without her, followed about a year
later by the father.
and academics said:
"Many children in foster care –
arguably
among
the
most
vulnerable in society – are required
to leave their foster home aged just
17. Those who get to stay past their
18th birthday are either the lucky
few funded by their local authority
or fortunate enough to have foster
carers who can afford to offer them
a home for free, and support them
out of their own pockets.
"This makes no sense. Care leavers
are sadly more likely to be
unemployed, young single parents,
mental health service users,
homeless or in prison than those
who grew up within their own
families.
"Research shows that the longer a
young person can stay with a foster

In these proceedings Holman J stressed
that it was essential to understand that
in July 2013 Wood J had made fresh
orders which placed the father under
fresh obligations to comply.

With regard to sentencing, the judge
accepted that the approach in Re W
(Abduction:Committal) was lawful; this
provided authority for the court to
make
"successive
mandatory
injunctions
requiring
positive
actions...a failure to comply with any
fresh order would properly expose the
defaulter
to
fresh
contempt
proceedings and the possibility of a
further term of imprisonment."
Holman J rejected the father's
arguments (that it would be unfair to
sentence him again for the same
offence and that he was entitled to
know the "determinative ending" of his
sentence) observing that he was not
being so punished but was being
sentenced for breach of the orders
made on 2nd July only. He knew the
determinative date and, if sentenced
again, would know the end date and
his release date at the half way point.
His counsel, whilst submitting that Re
W was wrong, accepted that it was
binding and could only be challenged
in a higher court.

The mother started proceedings in
which the child had been warded and
various orders were made (to which a
penal notice was attached) including
orders requiring the father to return the
child to the jurisdiction, to disclose
details of her whereabouts and the As for the assertion on the father's
arrangements for her care.
behalf that further sentencing would be
disproportionate, having considered
The father's non compliance had the relevant passages of Re W, Holman
resulted in his committal to prison, J, accepted the mother's submission
where he had remained since January that the very fact of the breaches
2012. The most recent committal had having been repeated had become an
been pursuant to the order of Wood J in aggravating factor. Even though the
July 2013; see Button v Salama [2013] father had now served the equivalent
EWHC 2974 (Fam). The father's of 3 1/2 years and at some point,
continuing failure to obey or even further punishment would become
attempt to obey the orders had resulted "excessive", that point had not yet been
in his having been detained for 21 reached.
months (which was the equivalent of
an aggregate sentence of 3 and a half He was not, however, persuaded to
years imprisonment).
impose 12 month sentences (which
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might run the risk of bring excessive)
and
therefore
imposed
further
concurrent sentences of 6 months to be
served consecutive to the sentences
imposed by Wood J. He also made a
further order in similar terms to that of
Wood J, with directions to ensure that
there would be no repeat of the
procedural difficulties encountered.
Mark Jarman of 4 Paper Buildings
appeared on behalf of the mother. Gina
Allwood of 7 Bedford Row appeared
for the father.
The judgment and case summary, by
Katy Rensten of Coram Chambers
(from which this item is derived), of
Button v Salama [2013] EWHC 2972
(Fam) can be read here. The judgment
and case summary of Button v Salama
[2013] EWHC 2974 (Fam) can be read
here.

Young carers to receive more
support under changes to
Children and Families Bill
The government has tabled an
amendment to the Children and
Families Bill to help improve services
for young carers.
The government has tabled an
amendment to the Children and
Families Bill which will help improve
services for young carers by:

Ÿ extending the right to an
assessment of support needs to all
young carers under the age of 18
regardless of who they care for or
how often they provide it
Ÿ supporting local authorities to
combine the assessment of a young
carer with an assessment of the
person they care for, providing a
co-ordinated and rounded package
of support for the whole family
Ÿ simplifying the law relating to
young carers, making their rights
and duties clearer to both young
people and professionals.
Children and Families
Edward Timpson said:

Minister

"Young carers are the unsung
heroes of the care system, selflessly
providing support around the clock
for the people they love. Yet carers
of all ages, for the most noble of
reasons, can often overlook their

own needs - missing out on the
important things their friends take
for granted.
"This is why we must put in place a
system that supports them and
enables them to live a full life, as
well as protecting them from
excessive or inappropriate caring
responsibilities.
Today's
amendment to the Children and
Families Bill will make it easier for
these vulnerable young people to
get the help they so desperately
need, and I know it will be
welcomed by many young carers
and their families."
The Children's Society noted that
Census data released in May 2013
recorded that 166,363 children in
England are caring for their parents,
siblings and family members. This is
up by a fifth from when the last Census
was conducted in 2001.
The
Children's
Society's
Chief
Executive, Matthew Reed, said:
"This is an historic moment for
children
who
have
the
responsibility of looking after their
parents, siblings and family
members.
We
applaud
the
government for taking a huge leap
to
support
often
incredibly
vulnerable young carers who are
slipping
through
the
net,
undetected by the support services
they desperately need."

Court approves Sch 1
compromise agreement
despite mother’s breach of
terms
Mr Justice Keehan has approved a
compromise agreement in respect of a
mother's application under Schedule 1
to
the
Children
Act
1989
notwithstanding that she acted in
breach of the agreement.

After that date the mother gave an
interview to a popular magazine in
which she made reference to the father,
PL, and to his approach towards NW.
The father accordingly sought to
withdraw his consent to the agreement,
on the basis that the interview given by
the mother to the magazine was in
breach of various undertakings that the
parties had agreed should be
incorporated into the agreement
between them.
Keehan J said:
"There is in my judgment no
halfway house. I know of no
authority which entitles me to find
that there is a concluded
agreement, but then to impose on
one or other of the parties different
terms from those which have been
incorporated within the agreement.
Accordingly, I have to consider
whether there are circumstances
which vitiate that agreement and I
take account of the decision in
Edgar v Edgar that there must be
good and substantial grounds that
there will be an injustice caused if
parties were held to the agreement."
He continued:
"I am not satisfied that there are any
vitiating circumstances which
would lead to the father suffering
any injustice if he were held to this
agreement. Accordingly, the father
has no grounds for seeking to
renege on the agreement concluded
between the parties having had the
benefit of solicitors and experts and
advice."
Accordingly, Keehan J approved the
agreement and made it a court order.
The judgment can be read here.

Sarah Phipps of Queen Elizabeth
Building (instructed by Jeffrey Green
Russell) represented the applicant.
Antonia Mee (of Burgess Mee)
In TW v PL [2013] EWHC 3078, the represented the respondent.
court heard that the mother made an
application under Schedule 1 for
financial provision in respect of the Matrimonial Causes Act
parties' child, NW, who is nearly two should be ‘killed off’ says Sir
years old. Shortly before the final
Paul Coleridge
hearing was to take place the parties
Sir Paul Coleridge has called for a "root
reached an agreement that the father
and branch overhaul of both law and
would pay £1,600 per month for the
procedure after a prospective ie
maintenance of NW. A draft order was
forward looking review of family
produced by the solicitor on behalf of
policy by a non-political grouping".
the father which was signed by the
mother on 5 August.
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Speaking to family lawyers at a
conference in London, Sir Paul
announced that he would retire from
full-time judging in Spring 2014 to
concentrate on his work with The
Marriage Foundation.

of 'traditional' litigation in family
matters. It will not be long before
lawyers and clients alike are
exploring alternative routes more
readily."

Mrs Justice Theis, having heard oral
evidence from each of the parents and
on behalf of Cafcass following
interviews with the girls, decided that
it was in the girls' best interests that
each receive the vaccination.

The speech can be read in full here.
Reviewing the state of family law and
its procedure, he continued:
"I am convinced we need to be
following other jurisdictions by
being more innovative and much
more daring in this field. I am also
convinced that, save in rare cases,
the days of the gladiatorial wars of
the titans are over. The dinosaurs
have had their day. I am sure that
even the more intractable and
difficult cases can be solved in a
much more sophisticated and
modern way and with altogether
less bloodshed, time and cost."

In setting out her reasons, the judge
said:

Children ordered to receive
MMR vaccination
Mrs Justice Theis has ordered that two
daughters, L, now 15 years and M, 11
years old, should receive the MMR
vaccination against their own and their
mother's wishes.
In F v F [2013] EWHC 2683 (Fam) the
girls' father brought an application for
a declaration and a specific issue order
that his daughters both receive the
MMR vaccination. The application was
opposed by their mother.

Turning to the current state of
The parents' marriage broke down in
legislation relating to disputes between
2009 and they separated in January
couples,
whether
married
or
2011. L had been inoculated, by
unmarried, he said:
agreement between the parents, soon
after her birth. As a consequence of the
"[T]he current divorce and financial
great public debate that took place in
provision law (not to mention the
1998 about the MMR vaccine and the
law relating to unmarried partners)
claims, published in The Lancet, which
is no longer, I suggest, fit for
cast doubt on the vaccine's safety and
purpose. It was designed in a
the risks said to be attached to
wholly different era to deal with a
administering it, especially in regard to
wholly different society and way of
the possibility of autism, the parties
life. In the immortal words of John
decided, in consultation with their GP,
Cleese it is a dead parrot. It is no
that L should not receive her booster
more; it has gone to meet its maker.
and M has had no vaccinations at all.
Or should do. The Matrimonial
Causes Act 1973 with all its layers
The father claimed that he was a
of crustacean growth needs to be
reluctant participant in the joint
humanely killed off and given a
decision not to inoculate. He said that
decent burial and the heroic efforts
he has become increasingly concerned
of the Supreme Court to maintain
that the girls have not been immunised
the life support system need to
and were not protected. He was, he
stop. The Act has, quite simply, had
said, concerned about the serious
its day."
consequences of contracting measles,
mumps and rubella. The need for the
He added:
children to have protection had been
brought into sharper focus following
"[T]he procedure too .... is now, I
the recent outbreak of measles in Wales.
suggest, unduly clunky, slow and
antediluvian. We made great
The girls did not wish to be vaccinated.
strides in the 1990's .... But much
The mother's objections were based on
more modern process by FDR,
her concern about the side effects of
mediation,
collaboration
and
vaccination (despite the discrediting of
arbitration or a combination of
the claims in The Lancet); the change in
some or all is surely what we need
the fathers' position (since she
and want."
considered that they had agreed that
girls should not be vaccinated; the
Tony Roe of Tony Roe Solicitors,
impact of the vaccinations being
commenting on the call for 'out of court
undertaken against her daughters'
ADR', mediation and arbitration
wishes; and the fact that L was a vegan
processes, noted:
and her objection was based partly on
the fact that the vaccine contained
"The legal aid cut backs mean that
animal-based ingredients.
many more people are acting in
person. It is inevitable that court
delays will increase, as will the cost
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"Obviously in reaching this
decision I am aware this is against
the girls' wishes, but that it not the
only factor. It is of course an
important
factor,
particularly
bearing in mind their ages but the
court also has to consider their level
of understanding of the issues
involved and what factors have
influenced their views. In this case
I do not consider there is a balanced
level of understanding by them of
the issues involved, the focus has
been on the negative aspects in a
somewhat unfocussed way.
"The medical advice is for children
to receive the vaccine even though
it is accepted there are risks of side
effects of the vaccine. The health
risk of getting any of the diseases
the vaccine prevents is clear. They
are serious diseases that could have
long term health consequences."
She added:
"Whilst I have carefully considered
the effect on them of making a
decision that does not accord with
their wishes and feelings I am clear
that the combination of the secure
relationship they have with each
parent and the responsibility on
these parents to exercise their
parental responsibility in the light
of the court's decision will ensure
that the consequences of the court's
decision will be managed in a
responsible way.... [T]hat is what
parenting is about."
The judgment can be read here.
Nick Goodwin of Harcourt Chambers
(instructed by Crisp & Co) represented
the applicant father. Peter Mitchell of
29 Bedford Row (instructed by
Ashfords LLP) represented the
respondent mother.

Nine opportunities to sit in the High
Court's Family or Queen's Bench
Divicions available
Appointments expected from Spring
2014
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Nine opportunities to sit in
the High Court's Queen's
Bench or Family Divisions
are available for application.
Applicants do not need to be a QC or to
have sat as a Deputy High Court Judge.
However, they must be a high
performing lawyer with significant
experience and show leadership
potential.
In April 2013, Parliament with the
strong support of the senior judiciary
and the JAC, enacted provisions
enabling flexible part-time working for
the High Court bench, with a view to
increasing diversity. One of the
Queen's
Bench
Division
posts
advertised is available for flexible
working arrangements, to enable this
to
happen.
Applications
are
encouraged from anybody who may be
interested in the possibility of flexible
or part-time working, and it is
particularly hoped that candidates
who might not previously have
considered
applying
will
be
encouraged to do so.

"'We know we need a more diverse
judiciary, especially in the higher
ranks. We know there are plenty of
able women and other diverse
lawyers out there who could be
great judges. There are fewer
barriers now than ever before. But
if you don't apply they can't
appoint you - you have to be 'in it to
win it'. So do please apply."
The High Court selection process
opened for applications on 14 October
2013 and the application window
closes at noon on 4 November 2013.
Selections will be made on merit.
Full details can be found on the JAC
website
here:
http://jac.judiciary.gov.uk/selectionprocess/2247.htm

Lady Justice Macur appointed
Vice Chairman of the Judicial
Appointments Commission

Lady Justice Macur has been appointed
Vice Chairman of the Judicial
Women made up a third of the last Appointments Commission, replacing
recommendations to the High Court Lady Justice Black whose term of office
(Queen's Bench and Family Divisions). ended last month.
These
results
were
also
an
improvement on the three previous Lady Justice Macur was appointed a
comparable High Court selections, Lady Justice of Appeal in 2013. She has
when women made up 14, 23 and 15% had experience as a Family Division
respectively of those recommended. Judge and until 2007 was the Family
All selections were made solely on Division Liaison Judge for the South
merit. Three women (out of 10 East Circuit. She was then the
recommendations)
were
recently Presiding Judge of the Midlands
promoted to the Court of Appeal. 43% Circuit until 2011.
(21 in total) of the individuals
authorised in 2012/13 to sit as a Her career started at the University of
Deputy Judge of the High Court were Sheffield where she studied law and
graduated in 1978. She was called to
women.
the bar in 1979 and was a practising
There is now a record number of barrister until 2005. She was appointed
women – 19 – in the High Court and Queen's Counsel in 1998 and was a
seven women in the Court of Appeal, Recorder of the Crown Court between
1999 and 2005.
the highest number for some time.
Christopher Stephens, Chairman of
JAC, said:
"Women have been making good
progress at the entry and middle
levels of the judiciary for some time
and it is very positive to see this
filtering through to the High Court.
Women should be encouraged by
this and apply in greater numbers when they do apply; they are
achieving high levels of success."

Protocol for sharing
information about vulnerable
children published

criminal and family courts, the Local
Government
Association,
the
Department for Education, the
Association of Directors of Children
Services, the Association of Chief
Police Officers, and the Association of
Independent
Local
Safeguarding
Children's Board among others.
The Director of Public Prosecutions,
Keir Starmer, QC, said:
"The joint information sharing
protocol is a real breakthrough.
Sharing information, such as school
files which may help police and
prosecutors
piece
together
compelling evidence of abuse, will
now be done. All those who have
supported this information sharing
protocol share a mutual aim of
protecting children, and I am
confident that this protocol will
help us all to do that."
The protocol can be read here.
This initiative was launched alongside
the announcement by the DPP of a new
approach which prosecutors will take
to tackle cases of child sexual abuse
after a public consultation showed
widespread support for the CPS
interim guidelines.
The new guidelines can be read here.

Babies born in marriage or
civil partnership under 53 per
cent
Figures for 2012 published by the
Office for National Statistics show that
the proportion of babies born within a
marriage or civil partnership has fallen
to 52.5%. Last year 383,189 babies were
born to mothers in a marriage or civil
partnership. 346,485 were born to
mothers outside such relationships.
This is the lowest proportion since
records
began.
However,
the
proportion of children born to
cohabiting parents was 84%.
The proportion of babies born within a
marriage or civil partnership in 2011
was very slightly greater (52.8%). A
decade
ago
the
corresponding
proportion (when civil partnership was
not available) was 59% and a further
decade ago was nearly 69%.

The Crown Prosecution Service has
published a joint protocol for
information sharing in child sexual
abuse cases. Police and prosecutors
are now expected to share and seek
appropriate
information
about
vulnerable youngsters with and from
The statistics are available here.
social services, schools and family
courts in accordance with the protocol
Lady Hale, Deputy President of the and a good practice model. This is
Supreme Court, said:
supported by senior judges in the
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President considers refusals
of permission to oppose
adoption prior to Re B-S
In Re W (A Child); Re H (Children)
[2013] EWCA Civ 1177, the President
considered two appeals which arose
from first instance decisions given
before the judgment in Re B-S
(Children) [2013] EWCA Civ 1146. The
President said that appropriate
allowance must be given for the fact
that such first instance decisions predated Re B-S. In any appeal,
"the focus must be on substance
rather than form. Does the judge's
approach as it appears from the
judgment engage with the essence?
Can it be said, on a fair reading of
the judgment taken as a whole – a
fair and sensible reading, not a
pedantic or nit-picking reading –
that the judge has directed his mind
to and provided answers to the key
questions?"
For example the mere fact that in
dismissing
the
application
for
permission to oppose, the first instance
judge used phrases such as permission
is only granted in "exceptionally rare"
cases, or that the test is a "stringent"
one, does not mean in itself that an
appeal is likely to succeed (both
phrases were disapproved of by the
President in Re B-S).
The President also made it clear that in
dealing with s.47(5) applications it is a
two stage process.
"There are two questions (Re B-S,
para 73): Has there been a change in
circumstances? If the answer to the
first question is no, that is the end of
the matter. If the answer is yes, then
the second question is, should leave
to oppose be given?" Para. 19 of Re
W (A Child); Re H (Children).

unopposed, application that leave to and the Ministry of Justice, can be read
oppose should be refused" – para. 22.
here.
The President went on to indicate that
henceforth even if the application for
permission under s.47(5) is refused,
then the judge should not proceed to
make a formal adoption order that
same day or proceed immediately to a
celebration hearing. Rather, it would be
prudent to wait until the time for
permission to appeal has expired,
before proceeding to make final orders.

Children’s Services Directors
respond to Ofsted’s
criticisms of children’s
services

The Association of Directors of
Children's Service has responded to
Ofsted's National Social Care Report in
which it described a lack of stable
leadership
in
may
authorities'
In both appeals the parents were children's services.
successful and each case was remitted
to the respective first instance circuit Andrew Webb, President of the
judges for rehearing in the light of the Association of Directors of Children's
Court of Appeal's decision in this case Service (ADCS) said:
and Re B-S.
"All DCSs, whether their services
have been judged to be outstanding
The judgment and case summary by
or inadequate, are committed to
Anthony Hand, from which this item is
improving services for the children
derived, can be read here.
in their local area.
Anthony Hand of College Chambers
To deliver sustainable, good
(instructed by Legal and Democratic
services we need strong and stable
Services,
Borough
of
Poole)
leadership
teams
in
local
represented the respondent local
authorities as one of the key factors
authority in Re W. Charlotte Pitts of
in high performing children's
Albion Chambers (instructed by Legal
services departments.
Services,
Bristol
City
Council)
represented the respondent local
Ofsted's approach to inspection,
authority in Re H. In each case the
namely the single word judgment,
appellant parents appeared in person.
is not conducive to this. A
judgment of inadequate, and the
Litigant in person convicted subsequent instability this can
cause, can be detrimental to the
for assault on wife during improvement journey of a local
family court proceedings
authority. A narrative judgment
A father, representing himself in family
would allow local authorities to
proceedings concerning residence and
work with their local partners
contact
with his child, has been
including health, police and
convicted of assault occasioning actual
education to form an action plan to
bodily harm and assault by beating for
ensure improvement in their local
an attack on his wife in the course of
area."
the proceedings.

The Guardian reports that the judge in
Southend County Court had begun to
At this second stage, the judge has to deliver judgment in the case when the
evaluate
the
parent's
ultimate father attacked his wife and had to be
prospects of success if given leave to restrained by the judge and court staff.
oppose. The key issue is whether the
parent's prospects of success are "more The man was arrested and later
than just fanciful, whether they have pleaded guilty to the two alleged
solidity". If the answer to this point is offences, was remanded in custody and
no, then once again the application is awaiting sentencing. He will appear
goes no further. However, if the parent before the President of the Family
is able to establish that he or she does Division, Sir James Munby, on
have "solid prospects of success, the Wednesday, 23rd October to face
focus of the second stage of the process contempt of court proceedings.
narrows very significantly. The court
must ask whether the welfare of the The Guardian report , together with
child will be so adversely affected by comments from Legal Action Group
an opposed, in contrast to an
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Ofsted's report found that there
remains a need for improvement in the
performance of local authorities.
Whilst finding at the end of the first full
cycle of local authority inspections that
around four in 10 local authorities to be
good or better for safeguarding, it said:
"17 local authorities to be
inadequate. After reinspecting the
weakest,
focusing
on
child
protection as the area of highest
risk, this increased to 20 inadequate
local authorities. What makes this
picture complex is the extent to
which the cohort of local authorities
has changed position between the
two inspections. The group of
authorities
currently
judged
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inadequate is different to the group
with an inadequate judgement last
July. Additionally, four local
authorities
have
improved
convincingly and are now judged
good, some with a trajectory that
may improve further.
".... In the weakest places, the most
basic acceptable practice is not in
evidence. There are weaknesses in
supervision,
management
oversight, purposeful work with
families and decisive action when
children are at risk of being
harmed. Conversely, where change
programmes have worked, local
authorities have focused intently on
front-line
practice
and
management: their senior leaders
have made sure that expectations
were clear; and they scrutinised the
impact of practice on children and
families."

New adoption scheme
launched to help ‘overlooked’
children

In Mittal v Mittal [2013] EWCA Civ
A new scheme, developed by the 1255 the Court of Appeal unanimously
Consortium of Voluntary Adoption dismissed the appeal by Mrs Mittal and
Agencies (CVAA) together with Baker held that:
Tilly, is intended to identify and train
more adoptive parents for children
Ÿ Owusu v Jackson, which was
who, for reasons of age and ethnicity,
decided in relation to Brussels I,
might currently be overlooked in the
does not apply to divorce
adoption system.
jurisdiction under Brussels II
Revised.
It is hoped that initially under the
scheme, called It's All About Me, 100
Ÿ The English High Court does retain
children will be placed each year, rising
jurisdiction
to
grant
forum
to 300 with additional funding.
conveniens stays of English divorce

Baker Tilly explain that the new service
is structured as a social impact bond,
and has been developed by an
eighteen-way network of voluntary
adoption agencies. It is targeting to
find, train and support adoptive
families for three hundred children a
Cllr David Simmonds, Chairman of the year who are recognised as harder-toLocal Government Association's place, and who otherwise would
Children and Young People Board, probably remain in care. With a
primary investment period of ten
said:
years, it builds in both strong systemic
change, and generates the funding
"Nothing councils do is more
necessary to continue the service after
important than protecting children
repaying investor capital.
and the responsibility on local
authorities to continually make
Of the 5,000 or so children in care for
sure children are becoming safer is
whom local authorities each year
one which every council takes
choose adoption as the best option,
incredibly seriously.
around half are placed locally. The
other half cannot find places through
"Heinous crimes of neglect and
the local authorities, and their details
abuse have brought sharply into
are placed on the National Adoption
focus the need for vigilance. As a
Register.
Parents approved as
result there are tens of thousands
adopters
by
local authorities and
more children on the radar of social
voluntary
adoption
agencies then
services than seven years ago. The
select
children
to
adopt
from the
number of looked-after children
register.
Up
to
80%
of
the
children
do
under the care and supervision of
not get picked, and remain in care.
local authorities is now higher than
This group tend to be those who are
at any point in almost 30 years.
over four years old, of BME
background, or seeking placement in
"Councils know they have a key
sibling groups.
role to play in looking after children
but it is not a job which they can do
alone. It is everyone's responsibility
to keep children safe from harm.
The aim must now be to create a
culture of moral responsibility in
which people know how to raise
the alarm and feel confident that if
they come forward with legitimate
concerns those concerns will be
dealt with in a swift, proportionate
and effective way."

non-European country with which the
parties have a closer connection.

For more about the It's All About Me
scheme, please click here.

proceedings in cases involving
states/jurisdictions
outside
Europe.
In doing so, the Court endorsed the
approach adopted by Theis J in JKN v
JCN [2013] EWHC [2010] EWHC 843
(Fam) and by Bodey J at first instance in
this case, reported as as AB v CB
(Divorce and Maintenance: Discretion
to Stay) [2012] EWHC 3841; [2013]
2FLR 29).
Mrs Mittal has signalled an intention to
seek to appeal to the Supreme Court.
For a fuller discussion and analysis,
provided by Tim Amos QC and
Duncan Brooks, counsel for Mr Mittal,
please see "Mittal v Mittal: English
Family Courts Still Open for Business
in the Wider World". The judgment
can be read here.
James Turner QC and Katy
Chokowry, both of 1 King's Bench
Walk
(instructed
by
Dawson
Cornwell), represented Mrs Mittal.
Tim Amos QC and Duncan Brooks,
both of Queen Elizabeth Building
(represented by The International
Family Law Group LLP) represented
Mr Mittal. Counsel and solicitors for
both parties acted on a pro bono basis.

NSPCC helpline receives 50
calls about neglect each day

Referrals about 18,345 neglected
children were made to social services
or police in 2012/13 following calls to
the NSPCC free, 24-hour helpline.
These figures are from a new NSPCC
The Court of Appeal last week handed report – Helpline highlight 2012/13:
down
an
important
judgment, More people speaking out to protect
confirming that the English courts have children.
Ofsted's National Social Care Report
power to stay divorce proceedings in
can be read here.
England and Wales where there are NSPCC says that around one third of
concurrent proceedings in another all contacts to the helpline – by phone,
email or text – were about neglect. This

Court of Appeal upholds
English courts’ discretion to
stay divorce proceedings
under forum conveniens
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has been the main area of concern for
the last seven years.
The NSPCC report can be read here.
Almost half of the referrals were made
about children under five.
John Cameron, NSPCC head of child
protection operations, said:
"The deaths of Daniel Pelka and
Hamzah Khan were obviously at
the most severe end of neglect.
"But there are thousands of other
children who are suffering and
many of whom are not old enough
to go to school.
"We know when things are
financially tough it can lead to
greater stress which means more
cases come to the attention of
already
over-stretched
social
services.
"One way in which we can all
protect children and prevent abuse
from happening is to share
information.
"We want to support and advise
anyone working with children and
enable them to take urgent action
when necessary.
"It's extremely worrying that half of
our referrals involve children
under five, including babies, who
rely on adults to speak out on their
behalf.
"It's encouraging that people feel
they have a responsibility for
vulnerable children and are acting
to report their concerns.
"We urge the public and
professionals to continue to act on
their instincts when they feel
something could be wrong, not
wait until they are certain."
In all, there were 50,989 contacts from
the public who were worried about
children's welfare. This is an increase of
15% on last year.
Ÿ One in five (9,090) related to
physical abuse.
Ÿ One in six (7,347) were about
children at risk of sexual abuse.
During 2012-13 more than 91,000
children were protected from abuse
following calls to the helpline. Calls
sometimes involve more than one child.

Professionals risk failing to
spot abuse if they rely on
children talking about it

"It is extremely difficult for young
people to recognise abuse and
neglect and to tell people who can
help them. Young people need
others to notice the signs that they
are struggling and to respond
sensitively, showing that they care
about them. This research should
give practitioners a renewed sense
of the value of building trusting
relationships with children and
young people. It should alert policy
makers to the importance of
protecting services so that adults
working in schools, youth services
and in specialist services can give
children and young people the time
and attention they need to build
that trust."

The research, 'It takes a lot to build
trust': Recognition and Telling:
Developing earlier routes to help for
children and young people conducted
for the Office of the Children's
Commissioner by the University of
East Anglia (UEA) with Anglia
Ruskin University, looked at young
people's recognition of abuse and
neglect, and of getting help from
family, friends and professionals. It
found that children face many barriers
to recognising they are being abused or
The executive summary of the research
neglected, telling someone about it and
paper can be downloaded from this
getting help.
page.
Those barriers include: not being aware
they are being abused until they
understand their experiences are
different from others; feeling fearful;
and blaming themselves.
Building
relationships
with
practitioners they can trust helps
children to confide more about their
experiences. Teachers, social workers,
youth workers, and other trusted
professionals with whom children
come into contact play a vital role in
helping children and young people
with abuse and neglect. The research
found that children value access to
trusted practitioners who respond
sensitively and show concern, and that
they may then begin to talk about
underlying problems.
The report includes a framework for
understanding recognition, telling and
help from a child's perspective. It
recommends promoting discussion of
abuse and neglect in the schools and
colleges linked to learning about
healthy
relationships;
providing
information to young people about
what could happen next if they report
abuse or neglect; structuring services to
maximise the potential to build and
sustain lasting trusting relationships
between professionals and young
people; and considering the impact of
cuts to pastoral support and youth
services on the most vulnerable young
people in the community.

Japan to accede to Hague
Convention on Child
Abduction on 1st April 2014
The Japan Times reports that the
Japanese government proposes to
accede to the 1980 Hague Convention
on the Civil Aspects of International
Child Abduction on 1st April 2014.
The Diet approved the country's
accession to the treaty last May and
enacted legislation in June setting out
the implementation procedures for the
treaty.
A central authority will now be set up
within the Foreign Ministry.
The article in The Japan Times can be
read here.

Reforms for female prisoners
will improve ties with
children
Keeping women prisoners closer to
home and giving them the skills to find
employment so they turn their backs
on crime for good are at the heart of
reforms announced today by the new
minister for female offenders, Lord
McNally.

All women's prisons will become
resettlement prisons so that offenders
serve their sentence as close to home as
The report's lead author Jeanette possible, allowing them to maintain
Cossar, of the Centre for Research on crucial family relationships, especially
Children and Families at University of with children.
East Anglia, said:

www.familylawweek.co.uk

Family Law Week November 2013 - 11
The new model will include the
provision
of
employment
opportunities for lower risk offenders,
with staff forging close links with local
employers and providing practical
training so offenders are able to join the
workforce on release.

It is also hoped that councils, school
appeal panels and other bodies in our
jurisdiction can learn from past
experience.
The bulletin can be accessed here.

These changes sit alongside the
Transforming Rehabilitation reforms
Welfare benefits cap may
that will see every offender leaving
prison given tailored support for at force domestic violence
least 12 months, providing targeted victims to stay with their
access to programmes that help cut abusers
reoffending.
Research led by the Chartered Institute
of Housing (CIH) into the initial impact
The reforms will help build on a falling of the welfare benefits cap in Haringey
female prison population, down by 10 – one of four London boroughs chosen
per cent since 2010, alongside falling by the government to implement the
crime rates.
cap early – has suggested that there are
unintended consequences for domestic
Justice Minister Lord McNally said:
violence victims.
"Keeping female prisoners as close
as possible to their homes, and
importantly their children, is vital if
we are to help them break the
pernicious cycle of re-offending.
"And providing at least a year of
support
in
the
community,
alongside the means to find
employment on release, will give
them the best possible chance to
live productive, law abiding lives."

Experiences and effects of the benefit
cap in Haringey quotes professionals
reporting several women who have
chosen to stay with violent (employed)
partners because they knew they
would be affected by the benefit cap if
they left with their children. These
women would not necessarily come to
the council's attention and so it would
be difficult for them to intervene.
The research paper can be read here.

The new approach to tackling female
offending is set out in a number of
reports which recognise the needs of
female offenders are different from
those of males. Many women who
offend are themselves victims of
domestic and sexual violence, with 53
per cent reporting childhood abuse;
and many struggle with mental health
issues with 49 per cent reporting to
suffer from anxiety and depression.

President warns of
consequences for noncompliance with court orders

New bulletin for children and
young people’s advocates
published

He said:

The first edition of the Local
Government Ombudsman's bulletin
for children and young people's
advocacy organisations is now
available.
By sharing some of the common issues
from the LGO's casework the
Ombudsman intends to keep children
and
young
people's
advocacy
organisations informed about the
office's work. They can then properly
signpost people in need of help in the
right direction.

In Re W (A Child); Re H (Children)
[2013] EWCA Civ 1177, the Presicdent,
considering two appeals by parents
against refusal to grant leave to oppose
the adoption of their children, criticised
the response of Bristol City Council to
orders made by the court.

"The court is entitled to expect –
and from now on family courts will
demand – strict compliance with all
such orders. Non-compliance with
orders should be expected to have
and
will
usually
have
a
consequence.
Let me spell it out. An order that
something is to be done by 4 pm on
Friday, is an order to do that thing
by 4 pm on Friday, not by 4.21 pm
on Friday let alone by 3.01 pm the
following Monday or sometime
later the following week. A person
who finds himself unable to comply
timeously with his obligations
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under an order should apply for an
extension of time before the time
for compliance has expired. It is
simply not acceptable to put
forward as an explanation for noncompliance with an order the
burden of other work. If the time
allowed for compliance with an
order turns out to be inadequate the
remedy is either to apply to the
court for an extension of time or to
pass the task to someone else who
has available the time in which to
do it."
Sir James Munby has returned to the
matter in his 7th View from the
President's Chambers, published on
the Judiciary website.
He says:
"What .... is for me a real concern is
something symptomatic of a deeply
rooted culture in the family courts
which, however long established,
will no longer be tolerated. I refer to
the slapdash, lackadaisical and on
occasions almost contumelious
attitude which still far too
frequently
characterises
the
response to orders made by family
courts. There is simply no excuse
for
this.
Orders,
including
interlocutory orders, must be
obeyed and complied with to the
letter and on time. Too often they
are not. They are not preferences,
requests or mere indications; they
are orders. This principle applies as
much to orders by way of
interlocutory case management
directions as to any other species of
order. The court is entitled to expect
– and from now on family courts
will demand – strict compliance
with all such orders. Both parties
and non-parties to whom orders
are addressed must take heed.
Non¬compliance with an order by
anyone is bad enough. It is a
particularly serious matter if the
defaulter is a public body. Noncompliance with orders should be
expected to have and will usually
have a consequence: see Re W (A
Child), Re H (Children) [2013] EWCA
Civ 1177."
Re W (A Child), Re H (Children) can be
read here. The View from the
President's Chambers can be read
here.
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Seventh View from the
President’s Chambers
published

leavers get patchy services, they are
more likely to slip through the
cracks.

The Judiciary website has published
the 7th View for the Chambers of the
President of the Family Division, Sir
James Munby. The View concentrates
on the need to change the cultures and
practices of the family courts.

"We want care leavers to enter
adult
life
with
the
same
opportunities and life chances as
their friends. If someone needs a
helping hand to get into work, to
find a college place or to access the
right employment services, it
shouldn't matter which part of
government provides it.

"Much of the time," he suggests,
"we do things for no better reason
than because they are familiar to
us."
In particular, he refers to:

"For the first time ever, our care
leaver strategy will ensure that all
government action across every
department - from justice to
housing, education to finance - is
working with one single, united
purpose to improve the lives of
these vulnerable young people."

Ÿ the need to remove delay in
children cases
Ÿ judicial continuity and robust and
vigorous case management
Ÿ the non-compliance with court
orders
The new strategy includes:
Ÿ advocacy in family proceedings
Ÿ the court's approach to placement
Ÿ The Department for Work and
orders or adoption orders made
Pensions (DWP) has introduced a
without parental consent.
care leaver 'marker' so that
employment support for these
The
President
concludes
by
young people is better tracked and
commending the success of the
improved; and the Department for
Triborough Care Proceedings Pilot and
Education (DfE) will continue to
the pioneering work of the Family Frug
fund the Care to Work programme,
and Alcohol Court.
providing care leavers with work
experience, apprenticeships and
The View is published here.
other vital training opportunities

Government launches
strategy to support care
leavers
The government has announced its
strategy for supporting young care
leavers. It sets out in one place the
steps the government is taking – from
housing to health services, from the
justice
system
to
educational
institutions – to support care leavers to
live independently once they have left
their placement.
Speaking at the National Care Leaver
Week annual conference, Children and
Families Minister Edward Timpson
said:
"Although most children leave care
having had positive experiences,
it's simply not acceptable that they
end up with significantly worse
exam results; are more likely to
have poorer mental and physical
health; or be unemployed or out of
education altogether. That makes
quality of support - and consistency
of support - absolutely essential.
They deserve nothing less. If care

care leavers who need help
managing their money are able to
access personalised budgeting
support.
Martina Milburn, Chief Executive for
The Prince's Trust, said:
"The transition from adolescence
into adulthood is a daunting time
for young people, bringing new
responsibilities and pressures as
they become fully independent.
Without the support networks that
their peers come to rely on, these
vulnerable young people are more
likely to face unemployment, leave
school with few qualifications and
struggle with mental health
problems – and so this commitment
from the government is hugely
important to prevent this group
from slipping through the net and
into a life on benefits."
Around 10,000 young people aged
between 16 to 18 leave care each year.
The government believes that care
leavers should expect the same level of
care and support that their friends and
classmates get from their parents. Yet
some can find it difficult to navigate
services or work out what support they
are entitled to, with too many ending
up unemployed, out of training or
education
or
living
in
poor
accommodation.

Ÿ The Department of Health and DfE
will
improve
guidance
on Figures published by the Department
promoting the health and well- for Education this year shows that:
being of looked-after children,
Ÿ over 1,100 care leavers aged 16 or
making it clear how health
over are now living in independent
organisations should work with
accommodation
without
any
local authorities to ensure care
formalised support
leavers receive the support they
need.
Ÿ 34% of care leavers aged 19 or over
are not in education, employment
Ÿ The DfE will work with the
or training
National Care Advisory Service
(NCAS) to improve the training of
Ÿ just 6% of care leavers aged 19 or
children's home staff so they are
over went on to higher education.
better able to support young people
as they leave their placement; and
Department for Communities and The care leaver strategy can be read
Local Government will consult on here.
new social housing guidance that
will prioritise the most vulnerable,
including care leavers.
Two more Hague Convention
Ÿ The DfE will continue to encourage
all local authorities to pay at least
£2,000 to young people leaving care
which can be used to pay for
essential things such as the deposit
on a flat or train fares to a job
interview; while DWP will ensure,
as part of Universal Credit, that
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appeals to be heard by the
Supreme Court
In November the Supreme Court will
hear two appeals relating to the Hague
Convention on the Civil Aspects of
International Child Abduction 1980.
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On the 11th November the Court will
is not for a judge to weigh one
hear an appeal from the Court of
religion against another. The court
Appeal's decision in LC (Children)
recognises no religious distinctions
[2013] EWCA Civ 1058. In that case the
and, generally speaking, passes no
father had appealed against an order
judgment on religious beliefs or on
for the return of four children to Spain
the tenets, doctrines or rules of any
where it had been held that Spain was
particular section of society. All are
the habitual residence of the children.
entitled to equal respect, so long as
The appeal in respect of habitual
they are "legally and socially
residence was dismissed but the case
acceptable" and not "immoral or
was remitted to the Family Division
socially obnoxious" or "pernicious."'
because the judge had failed to give
sufficient weight to the length of time Considering
family
courts
in
the eldest child had spent in England particular, added:
and her objections to returning to Spain.
'Within limits the law – our family
On the 18th November the Court will
law – will tolerate things which
hear an appeal from the Court of
society as a whole may find
Appeal's decision in DL v EL [2013]
undesirable. A child's best interests
EWCA Civ 865. In that case the Court
have to be assessed by reference to
will revisit the issue of habitual
general community standards,
residence.
making due allowance for the
entitlement of people, within the
limits of what is permissible in
accordance with those standards, to
Family courts judiciary are
entertain very divergent views
‘secular judges serving a
about the religious, moral, social
multi-cultural community’
and secular objectives they wish to
Delivering the keynote speech to the
pursue for themselves and for their
Law Society's annual family law
children.
conference, Sir James Munby, the
President of the Family Division,
'That said, reliance upon religious
addressed the issue of religion and
belief, however conscientious the
culture in the family courts.
belief and however ancient and
respectable the religion, can never
of itself immunise the believer from
the reach of the secular law.

Having described at length the
function of judges in former times 'to
promote virtue and morality and to
discourage vice and immorality', he
'Where precisely the limits are to be
described the current family law
drawn is often a matter of
judiciary as 'secular judges serving a
controversy.'
multi-cultural community of many
faiths, sworn to do justice "to all The speech can be read in full here.
manner of people". We live in this
country in a democratic and pluralistic
society, in a secular State not a
Number of cohabiting
theocracy.'
He continued:
'Religion – whatever the particular
believer's faith – is not the business
of government or of the secular
courts, though the courts will, of
course, pay every respect to the
individual's or family's religious
principles. Article 9 of the
European Convention for the
Protection of Human Rights and
Fundamental
Freedoms
1950
demands no less. The starting point
of the common law is thus respect
for an individual's religious
principles, coupled with an
essentially neutral view of religious
beliefs and a benevolent tolerance
of cultural and religious diversity.
A secular judge must be wary of
straying across the well-recognised
divide between church and State. It

couples rises by 30% in last
decade

The fastest growing household type
was households containing two or
more families, increasing by 39% from
206,000 households in 2003 to 286,000
households in 2013. However multifamily households still only represent
1% of all households.
The statistical release is here.

6 in 10 domestic violence
survivors unable to access
legal aid
A new report, Evidencing domestic
violence: a barrier to family law legal
aid, published by Women's Aid,
Welsh Women's Aid and Rights of
Women, indicates that survivors of
domestic violence have been unable to
access legal aid in the family courts.
This, they say, contradicts the
government's pledge that legal aid
would be available.
The charities say that the new evidence
requirements for accessing legal aid for
family law cases, which came into
effect in April 2013, are too difficult for
a large number of women to meet.
The report states:
Ÿ Half of the respondents (women
who have experienced or are
experiencing domestic violence) do
not have the prescribed forms of
evidence needed to access family
law legal aid
Ÿ 61% took no action in the family
courts because of not being able to
apply for legal aid
Ÿ 17% of respondents had to pay
more than £50 to obtain copies of
the required evidence

The latest statistical release by the
Ÿ 38% of respondents had to wait
Office for National Statistics reveals
longer than two weeks to get copies
that the number of opposite sex
of the evidence
cohabiting
couple
families
has
increased significantly, from 2.2
Ÿ 23.7% paid a solicitor privately and
million in 2003 to 2.9 million in 2013.
15.8% represented themselves at
The number of dependent children
court.
living in opposite sex cohabiting
couple families rose from 1.4 million to
Rights of Women, Welsh Women's Aid
1.9 million over the same period.
and Women's Aid are raising concerns
In 2013 there were 18.2 million families that the difficulties in accessing legal
in the UK. Of these, 12.3 million aid will keep women in abusive
consisted of a married couple with or relationships because they are unable
to afford a divorce, feel unable to
without children.
represent themselves in court, or worry
There were nearly 1.9 million lone they may lose their children. Some of
parents with dependent children in the the women who responded to the
UK in 2013, a figure which has grown survey reported losing children or
steadily but not significantly from 1.8 facing significant debt because they
could not access legal aid. Many
million in 2003.
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evidence can be obtained for free
which puts them and their children
solicitors firms are withdrawing their
and to ensure there are enough
at risk of further harm and even
provision of family law legal aid due to
solicitors offering family law Legal
death or getting into debt to pay for
the changes, so that many women also
Aid to women who have
legal advice and representation.
face great difficulty in finding a
experienced abuse."
Our survey clearly shows that by
solicitor in their area. The charities are
restricting legal aid to only those
calling for the government to allow
Paula Harding, Chief Executive at
women who can produce narrow
more forms of evidence, including calls
Welsh Women's Aid, said:
forms of evidence the government
to domestic violence helplines and
is denying women and children
records of police callouts, to be
"Legal Aid can be a lifeline for
access to family law remedies
admissible as evidence a women is
women when their home and
which can keep them safe."
eligible for legal aid, and to ensure
financial security has been turned
copies of required evidence are
upside down by domestic abuse.
available free of charge. They are also Polly Neate, Chief Executive at
The UK government have made it
calling for action to ensure sufficient Women's Aid, said:
clear that their intention was never
numbers of firms across the country
to penalise these women through
"The government made a promise
continue to be able to offer family law
changes to Legal Aid, and yet our
that survivors of domestic violence
legal aid, so that women can access the
evidence shows this is exactly what
would not lose out under Legal Aid
support for which they are eligible.
has happened, and is still
proposals, but this research
happening every day. We are
demonstrates the new restrictions
Emma Scott, Director at Rights of
calling on the UK government to
leave many women unable to
Women said:
urgently review their decision so
access justice. A family law system
that those who need it most are not
in which women cannot access
"Legal aid is a lifesaver. It gives
barred from access to justice."
legal representation perpetuates
women access to the legal remedies
abuse, and enables perpetrators to
which enable them to escape
The report can be read here.
the courts as a weapon, as our case
abusive relationships and build
study Nikki has experienced. The
safe futures for themselves and
government needs to act now to
their children. Without it women
allow more forms of evidence,
tell us that they face a choice
ensure that copies of all forms of
between staying in a relationship
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The report is short and succinct and well worth reading.
Click here

ARTICLES
Finance & Divorce October 2013 Update

European Parliament resolves to give equal rights to registered partners
The European Parliament, by a large majority, resolved that
registered partnerships should have the same rights as married ones to choose which member state's national law will
govern their property rights if the relationship ends.
In a recognition of the increasingly ‘international’ flavour of
many couples, the draft rules proposed by the commission
would automatically subject the property rights of registered partners to the law of the member state in which their
partnership was registered. In contrast, married couples
would be entitled to decide which member state's law applies to their joint property, provided that they have a close
connection to that member state (i.e. habitual residence or
nationality).
The rules do not apply to England, Denmark or Ireland.

Lib Dem review rights for cohabitants at their annual
conference
A motion was passed at the Liberal Democrat annual conference which calls for “the implementation without delay
Jessica Craigs, senior solicitor, and David Salter of Mills of proposals giving cohabiting couples fair and reasonable
redress upon relationship breakdown and upon intestacy,
and Reeve LLP
based upon the proposals made in the Law Commission’s
This update is provided into two parts:
2007 and 2011 reports”.
1. News in brief
2. Case law update
For a copy of the 2007 report click here
News in brief
This section of the update highlights some of the news items
that will be of particular interest to practitioners who advise NatCen report on British Social Attitudes
The British Social Attitudes Report surveys 3000 individuals
on divorce and financial remedy cases.
annually. Chapter 2 of the latest report (the 28th) contains a
summary of modern attitudes to marriage, family and relaUpdate on latest developments in reform of family justice tionships. In summary:
system
Sir James Munby, President of the Family Division, pro• The majority of people agree that it is alright for
people to live together without any intention of marriage
vides his 6th view on a number of elements of the reforms of
the family justice system.
• 36% of people in England believe that couples should
He address the following:
marry before having children (compared with 2000
where the percentage was 55%)
1. The single Family Court (pages 1 -2)
• Disapproval of adultery is higher than it was a generation ago (63% compared to 58% in 1984)

2. The revised PLO (pages 2 – 4)
3. Protocols under the PLO (pages 4 – 5)

For a full copy of the report click here
4. The establishment of a Private Law Working Group
under the chairmanship of Cobb J (page 5)
Case Law Update
5. Transparency within the courts (pages 5 – 6)
6. The preparation of a comprehensive set of family
orders by the team lead by Mostyn J (pages 6 – 7)
7. Bundles (PD to follow) (pages 7 – 8)
8. Visits made by the President to care centres etc. (page
8)

Grocholewska-Mullins v Mullins [2013] EWCA Civ 1121
The wife sought seeking permission to appeal against an
order of HHJ Horowitz QC made on 19 and 20 November
2012 on an application by the wife for the variation of an
order for periodical payments of £12,000 p.a.
The original order for ancillary relief was made by District
Judge Robinson in 1992. The wife was to receive £50,000 by
way of a lump sum and periodical payments until death or
remarriage of £24,000 p.a.
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In 2011 the husband made an application to vary the periodical payments on the basis of the wife’s cohabitation with an
Italian doctor. District Judge Malik reduced the periodical
payments (after a two day hearing) to £12,000 p.a. not because her income needs had changed but because he accepted the evidence of her cohabitation. Permission to appeal
was refused.
In January 2012, the wife made a further application for a
variation of the periodical payments. HHJ Horowitz found
that the wife was no longer cohabiting and therefore the
original level of £24,000 p.a. was appropriate. In addition,
this should be increased by a further £1,000 p.a. to reflect
inflation.

There had been extensive litigation between the parties. The
Esher and London properties were, amongst others, subject
to litigation. Both properties were said to be of significant
value and had been owned by a company named Bamber
Limited. The company was incorporated in Jersey and had
100 issued shares. The husband asserted that he was the
100% owner of the company; the wife said she owned 1%
and the husband 99%.
The judge stated at an interim hearing that he was satisfied
that the husband had not signed the documents transferring
the properties. He invited the husband to launch further
proceedings and specifically to make an application for
orders under s.37 of the MCA 1973 to set aside the transfers
of the two properties.

At the time of the hearing it was envisaged that the
husband’s business could be sold for over £2 million albeit
that he would receive staggered payments. Accordingly, the
judge took the view that a capitalised payment would be
appropriate to free the parties from future litigation.

At a hearing on 9 May 2011, counsel for the wife submitted
that s.37 did not permit the court to set aside a disposition
which had not been made by either the husband or the wife.
This issue was transferred to the High Court with the intention of returning the financial remedy application to the
The husband was ordered to pay the wife a sum of £47,500 District Judge upon decision of this question.
by March 2013, a further £25,000 by January 2014 and a
further £225,000 by December 2014 to correlate with the Baron J considered the issue. She joined the children to the
husband’s payments for the business.
proceedings and advised that it was unlikely that a s.37
application would succeed. The matter was adjourned until
The wife appealed. Her appeal was on the basis of what 22 August 2011 where it was heard by Sir Peter Singer
figure was appropriate to be used as a baseline for a Dux- sitting as a judge of the High Court. He took the view that
bury calculation and whether the wife’s financial liabilities s.37 was not an appropriate vehicle for the husband to use
and her own earning capacity (or lack of it) should necessar- to set aside the disposition in relation to the London properily mean a higher figure should be used. She also asserted ty. He repeatedly explained to the husband that it was
that the judge had wrongly ignored RPI increases which, at highly likely that the s.37 application would fail. The husparagraph 10, Lord Justice Patten says does ‘not amount to band ignored the judge’s comments and the adjourned matan error of law’. The final ground of appeal was that that ter was heard by Mostyn J whilst the wife pursued her
initial payment (of £47,500) would only meet her debts and application to strike it out.
therefore leave her with no income until the second payment.
Before Mostyn J on 10 May 2012 the parties agreed that the
The wife’s application was rejected in so far as it related to husband’s s.37 application would not be proceeding but
the overall sum being insufficient and on the question of RPI that he would seek declaratory relief (an application which
increases. Permission was given on the ground of the poten- he subsequently made). A costs order was made against the
tial unfairness to the wife in the transition from periodic to husband on the basis that the s.37 costs had been largely
capital payments.
wasted.

Solomon v Solomon and Others [2013] EWCA Civ 1095
The husband (Dr Anthony Solomon) made an application
for permission to appeal an order made by Mostyn J in the
High Court (Family Division) on 10 May 2012 whereby the
husband’s application for an order under s.37 of the Matrimonial Causes Act 1973 was struck out.

The Husband appealed against the setting aside of the s.37
application and against the costs order. At the appeal hearing the Husband did not pursue the appeal in relation to the
s.37 application but he did pursue the appeal against the
costs order.

At paragraphs 19 and 20 of the judgment of the Court of
Appeal, Lord Justice Ryder provides a very helpful revision
Background
of the relevant passages in the Family Procedure Rules 2010
The husband and wife were married in 1979. They separat- regarding costs. He affirmed that ‘costs prima facie follow
ed in 2007 or early 2008. The wife issued her petition for the event’.
divorce on 5 September 2008 and decree nisi was pronounced on 9 July 2009.
Permission to appeal was refused.
The parties had three adult children. The husband and wife
were both Lebanese although the husband had lived all of
his life in Nigeria. The children were educated in England
and the wife spent most of her time in England. The husband had homes in Esher in the joint names of the parties
but in respect of which the husband alleged his signature
was forged. There was also a flat in London in the joint
names of the parties but subsequently transferred into the
names of the children.

EA v AP [2013] EWHC 2344 (Fam)
The case involved proceedings in Italy and England. The
parties were Italian but lived all their married life in London. The husband was a hedge fund manager with a personal fund worth around £30m. The wife estimated their
personal expenditure on themselves and the children as
being in excess of £300,000 p.a.
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Matrimonial proceedings were issued in Italy in February
2012. In ignorance of the husband’s petition, the wife issued
in the Principal Registry of the Family Division on 12 March
2012. Since Italy was first seised under Article 16, a mandatory stay of the wife’s petition and of her financial remedy
application had to be granted.

The couple married in Pakistan on 8 July 2010. At the time,
the wife was living in Pakistan and the husband in the East
Midlands. The husband sponsored the wife to come to the
UK on a spouse visa. She arrived on 6 March 2011 and
shortly after, gave birth to their only child on 10 April 2011.

The husband issued s.8 Children Act 1989 proceedings and
a shared residence order was made on 25 October 2012. On
2 October 2012 the wife applied for child support from the
Child Support Agency. Just under three weeks later, before
there had been any substantive hearing in Italy, the wife
made an application under Schedule 1 seeking:

The wife’s unreasonable behaviour petition gave various
accounts of how the husband had mistreated her. She said
that they both travelled to Pakistan for a family visit on 14
October 2011. The husband then returned to England leaving the petitioner and their daughter. He also took their
passports.

a) periodical payments (child maintenance) top up orders plus a school fees order;

On 14 May 2012 the wife issued a petition for divorce. The
grounds of jurisdiction relied on were that the “petitioner
and respondent were last habitually resident in England
and Wales and the respondent still resides there” and alternatively “the respondent is habitually resident in England
and Wales”. The husband did not contest the bases of jurisdiction.

b) a lump sum order;
c) a secured periodical payments order;
d) settlement of property for the benefit of the children;
and
e) transfer of property for the benefit of the children.

On 23 May 2012, the husband filed his acknowledgement of
service and stated: “divorce proceedings in court in Lahore,
Pakistan. Deed dated 21.10.11”

Despite this, no formal answer was filed and the petition
proceeded through the normal procedures of an undefendThe husband contended that the only jurisdiction in respect ed divorce. The date of 10 December 2012 was fixed as the
date for the pronouncement of decree nisi.
of provision for the children was Italy.
The children were aged 9 and 4.

On 2 November 2012, the CSA determined the husband was
to pay £5 per week from 4 October 2012. This was subsequently revised upwards and the husband appealed the
decision.

On 3 December 2012 the husband’s solicitors wrote to the
wife’s solicitors including a photocopy of a document headed ‘divorce certificate’ and asked that the case is removed
from the list for pronouncement of decree nisi.

On 16 November 2012 the Italian court ordered that spousal The wife’s solicitors replied saying that their petition had
maintenance of €3,200 per month was to be paid to the wife been lodged first and therefore the matter should proceed.
but that it did not have jurisdiction to order maintenance for
At paragraph 24, Mr Justice Holman reflects:
the children.
The husband challenged the translation of the judgment and
made an application to the Court of Cassation for a declaration that the Italian courts had jurisdiction in relation to
child maintenance.

“But if in fact these parties had by December 2012 already been divorced in Pakistan, then it would necessarily follow that there could not be an English decree of
divorce, for it is a fundamental proposition of English
matrimonial law that the court can only dissolve a valid
and subsisting marriage.”

The issue before the court was whether by reason of the
Maintenance Regulation, Council Regulation (EC) No
4/2009 which came into force on 11 June 2011, the English The judge reviewed the evidence provided to him and concourts were precluded from proceeding with the wife’s cluded at paragraph 53 that ‘on the basis of the material
currently available to this court, including, in particular,
Schedule 1 application because of the Italian proceedings.
that divorce certificate, I do currently consider that it apOn the basis that the Court of Cassation had not determined pears, on the balance of probability only, that these parties
whether or not the Italian courts had jurisdiction, Mrs Jus- have probably already been finally divorced in Pakistan”.
tice Parker ordered a stay of the wife’s application. She
accepted that this may cause hardship and injustice to the However, the wife’s petition was not irrevocably dismissed
due to her application for revision of the Pakistan petition
wife.
on the basis that the divorce in Pakistan was illegal and
invalid. The matter was stayed indefinitely and in the event
Tufail v Riaz [2013] EWHC 1829
that the wife were able to obtain an order in any proceedThe parties were of Pakistani origin. The wife (Mrs Tufail) ings in Pakistan which rescinded, discharged, set aside or
did not attend the proceedings as she had returned to Paki- nullified the existing divorce certificate then she is able to
stan.
apply to the High Court to remove the stay.
The wife had petitioned for divorce in the Birmingham
County Court. She was resident in Pakistan at the time of
the petition.
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Judicial Window Dressing and Balance
Sheets – Where is adoption post-Re B-S?
Andrew Pack, care lawyer with Brighton & Hove City
Council
The Court of Appeal decision in Re B-S (Children) 2013
EWCA Civ 1146 was a genuine landscape-changing
decision which will affect a wide range of family cases. In
other recent adoption cases, laying the foundation for Re
B-S, the Court of Appeal acknowledged that in the shortterm there would be substantially more appeals in relation
to adoption cases and that probably more of them would be
successful.
The decision in Re B-S relates to several areas, which for ease
of reference are broken down into the following:
1. The appeal itself, and the test for 'leave to oppose'
cases
2. The need for rigour in social work evidence and
judgments
3. Where the 'bar' is in terms of permanent separation
from a parent
4. Where this leaves the 26 week target.

whether the changes justified reopening the case – might in
the past have placed too much emphasis on stability, and
not enough on the concept that placement away from the
birth parents was a last resort, only to be used where
'nothing else will do'.
"70. Section 47(5) is intended to afford a parent in an
appropriate case a meaningful remedy – and a remedy,
we stress, that may enure for the benefit not merely of
the parent but also of the child. Whilst we can
understand what lay behind what Thorpe LJ said, we
think that his use of the phrase "exceptionally rare
circumstances" carries with it far too great a potential for
misunderstanding, misapplication and indeed injustice
for safety. The same, if in lesser measure, applies also to
the word "stringent". Stringent, as we have said, is a
word that appropriately describes the test that has to be
surmounted before a non-consensual adoption can be
sanctioned. It is not a word that comfortably describes
the test that a parent has to meet in seeking to resist such
an adoption.
71. Parliament intended section 47(5) to provide a real
remedy. Unthinking reliance upon the concept of the
"exceptionally rare" runs the risk – a very real and
wholly unacceptable risk – of rendering section 47(5)
nugatory and its protections illusory. Except in the fairly
unusual case where section 47(4)(b)(i) applies, a parent
applying under section 47(5) will always, by definition,
be faced with the twin realities that the court has made
both a care order and a placement order and that the
child is now living with the prospective adopter. But,
unless section 47(5) is to be robbed of all practical
efficacy, none of those facts, even in combination, can of
themselves justify the refusal of leave."

1. The appeal and the test for 'leave to oppose' cases
The subject of the appeal was a refusal by Parker J of the
mother's application for leave to oppose an adoption order.
In a case where a placement order has been made by a court,
and then a subsequent application is made for an adoption
order, the parent does not have an automatic right to And the Court of Appeal provides guidance for the proper
challenge the making of an adoption order and needs leave application of the two-stage test:
of the court to mount such opposition.
There has been a substantial body of case law in relation to
the high hurdle a parent needs to cross to obtain such leave,
in effect being a two-part test:
(a) Has there been change since the original order was
made (which is an objective test)?
(b) Does that change justify reopening the case, with
particular regard to the impact it might have on the child
and the placement (this being a decision for which the
child's welfare is the paramount concern)?
This test, used for applications for leave to oppose the
making of adoption orders, is markedly similar to other
challenges by a parent to final orders made by a court in care
proceedings – leave to apply to revoke a placement order,
and leave to apply to discharge a special guardianship
order; though there is no such hurdle or barrier for a parent
to surmount to seek to discharge a care order, where the
case is simply heard and determined on its merits.
The Court of Appeal view was that, in looking at the
previous decisions, it was important that the statutory
entitlement to apply for such leave to oppose was not a
merely notional entitlement which a parent could never
actually achieve in reality. The Court of Appeal also
considered that the second limb of the test – considering

"73. There is a two stage process. The court has to ask
itself two questions: Has there been a change in
circumstances? If so, should leave to oppose be given? In
relation to the first question we think it unnecessary and
undesirable to add anything to what Wall LJ said.
74. In relation to the second question – If there has been
a change in circumstances, should leave to oppose be
given? – the court will, of course, need to consider all the
circumstances. The court will in particular have to
consider two inter-related questions: one, the parent's
ultimate prospect of success if given leave to oppose; the
other, the impact on the child if the parent is, or is not,
given leave to oppose, always remembering, of course,
that at this stage the child's welfare is paramount. In
relation to the evaluation, the weighing and balancing,
of these factors we make the following points:
i) Prospect of success here relates to the prospect of
resisting the making of an adoption order, not, we
emphasise, the prospect of ultimately having the
child restored to the parent's care.
ii) For purposes of exposition and analysis we treat
as two separate issues the questions of whether there
has been a change in circumstances and whether the
parent has solid grounds for seeking leave. Almost
invariably, however, they will be intertwined; in
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many cases the one may very well follow from the
other.
iii) Once he or she has got to the point of concluding
that there has been a change of circumstances and
that the parent has solid grounds for seeking leave,
the judge must consider very carefully indeed
whether the child's welfare really does necessitate
the refusal of leave. The judge must keep at the
forefront of his mind the teaching of Re B, in
particular that adoption is the "last resort" and only
permissible if "nothing else will do" and that, as Lord
Neuberger emphasised, the child's interests include
being brought up by the parents or wider family
unless the overriding requirements of the child's
welfare make that not possible. That said, the child's
welfare is paramount.
iv) At this, as at all other stages in the adoption
process, the judicial evaluation of the child's welfare
must take into account all the negatives and the
positives, all the pros and cons, of each of the two
options, that is, either giving or refusing the parent
leave to oppose. Here again, as elsewhere, the use of
Thorpe LJ's 'balance sheet' is to be encouraged.
v) This close focus on the circumstances requires that
the court has proper evidence. But this does not
mean that judges will always need to hear oral
evidence and cross-examination before coming to a
conclusion. Sometimes, though we suspect not very
often, the judge will be assisted by oral evidence.
Typically, however, an application for leave under
section 47(5) can fairly and should appropriately be
dealt with on the basis of written evidence and
submissions: see Re P paras 53-54.
vi) As a general proposition, the greater the change
in circumstances (assuming, of course, that the
change is positive) and the more solid the parent's
grounds for seeking leave to oppose, the more
cogent and compelling the arguments based on the
child's welfare must be if leave to oppose is to be
refused.
vii) The mere fact that the child has been placed with
prospective adopters cannot be determinative, nor
can the mere passage of time. On the other hand, the
older the child and the longer the child has been
placed the greater the adverse impacts of disturbing
the arrangements are likely to be.
viii) The judge must always bear in mind that what
is paramount in every adoption case is the welfare of
the child "throughout his life". Given modern
expectation of life, this means that, with a young
child, one is looking far ahead into a very distant
future – upwards of eighty or even ninety years.
Against this perspective, judges must be careful not
to attach undue weight to the short term
consequences for the child if leave to oppose is given.
In this as in other contexts, judges should be guided
by what Sir Thomas Bingham MR said in Re O
(Contact: Imposition of Conditions) [1995] 2 FLR 124,
129, that "the court should take a medium-term and
long-term view of the child's development and not
accord excessive weight to what appear likely to be

short-term or transient problems." That was said in
the context of contact but it has a much wider
resonance: Re G (Education: Religious Upbringing)
[2012] EWCA Civ 1233, [2013] 1 FLR 677, para 26.
ix) Almost invariably the judge will be pressed with
the argument that leave to oppose should be refused,
amongst other reasons, because of the adverse
impact on the prospective adopters, and thus on the
child, of their having to pursue a contested adoption
application. We do not seek to trivialise an argument
which may in some cases have considerable force,
particularly perhaps in a case where the child is old
enough to have some awareness of what is going on.
But judges must be careful not to attach undue
weight to the argument. After all, what from the
perspective of the proposed adopters was the
smoothness of the process which they no doubt
anticipated when issuing their application with the
assurance of a placement order, will already have
been disturbed by the unwelcome making of the
application for leave to oppose. And the disruptive
effects of an order giving a parent leave to oppose
can be minimised by firm judicial case management
before the hearing of the application for leave. If
appropriate directions are given, in particular in
relation to the expert and other evidence to be
adduced on behalf of the parent, as soon as the
application for leave is issued and before the
question of leave has been determined, it ought to be
possible to direct either that the application for leave
is to be listed with the substantive adoption
application to follow immediately, whether or not
leave is given, or, if that is not feasible, to direct that
the substantive application is to be listed, whether or
not leave has been given, very shortly after the leave
hearing.
x) We urge judges always to bear in mind the wise
and humane words of Wall LJ in Re P, para 32. We
have already quoted them but they bear repetition:
"the test should not be set too high, because …
parents … should not be discouraged either from
bettering themselves or from seeking to prevent the
adoption of their child by the imposition of a test
which is unachievable."
In relation to the role of appellate courts, the Court of
Appeal makes it plain that post-Re B (A Child) (Care
Proceedings: Threshold Criteria) [2013] UKSC 33, [2013] 1
WLR 1911, it considers that the role of the court in deciding
the second limb of the test is one of judicial evaluation, not
merely judicial discretion. The significance of that, of
course, is that exercises of judicial evaluation need now only
be wrong to be overturned on appeal, whereas judicial
discretion needs to be plainly wrong.
Following those two cases, the law now is that judicial
decisions as to (i) whether threshold is met and how, (ii) the
making of final orders, and (iii) determination of
applications for leave are exercises of judicial evaluation
(rather than judicial discretion) and thus they need only be
demonstrated to be wrong to be overturned on appeal,
when historically the test for all three on appeal would have
been that the original decision was plainly wrong.
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That does not leave many other decisions – interlocutory
orders must inevitably involve the same sort of process as
final orders, and really all that is left is a decision by a court
to approve or refuse an expert assessment. We will no doubt
find out in due course whether such an exercise, undertaken
with the guidance set out in Rule 25 of the Family Procedure
Rules 2010, is a judicial evaluation or a judicial discretion
(my own inkling is that it is the former, and that to all
extents and purposes, any decision made in care
proceedings has the appeal test of "Was this decision
wrong?" ).

2. The need for rigour in social work evidence and
judgments
This aspect occupies the majority of the judgment. It is plain
that the Court of Appeal were using this particular case to
draw together various strands from other 2013 appeals and
in particular the judgment of Baroness Hale in Re B (A Child)
(Care Proceedings: Threshold Criteria) as it related to
proportionality.
The Court of Appeal, citing Ryder LJ's judgment in Re S, K
v The London Borough of Brent [2013] EWCA Civ 926,
considered a formulation which one commonly sees in
social work evidence as rationale and justification for a
placement order to be made:
"a permanent placement where her on-going needs will
be met in a safe, stable and nurturing environment. [S]'s
permanent carers will need to demonstrate that they are
committed to [S], her safety, welfare and wellbeing and
that they ensure that she receives a high standard of care
until she reaches adulthood ....
"Adoption will give [S] the security and permanency
that she requires. The identified carers are experienced
carers and have good knowledge about children and the
specific needs of children that have been removed from
their families …" [para 38]
The Court of Appeal in B-S considered this as anodyne,
inadequate and sloppy, and that it is "simply unacceptable
in a forensic context where the issues are so grave and the
stakes, for both child and parent, so high."
Then, drawing together threads from earlier judgments of
the Court of Appeal, they set out what they do expect to see,
from social work and Guardian analysis in final evidence:
"34. First, there must be proper evidence both from the
local authority and from the guardian. The evidence
must address all the options which are realistically
possible and must contain an analysis of the arguments
for and against each option. As Ryder LJ said in Re R
(Children) [2013] EWCA Civ 1018, para 20, what is
required is:
"evidence of the lack of alternative options for the
children and an analysis of the evidence that is
accepted by the court sufficient to drive it to the
conclusion that nothing short of adoption is
appropriate for the children."
[from Ryder LJ's judgment in Re S, K v The London
Borough of Brent [2013] EWCA Civ 926:]

"An assessment of the benefits and detriments of each
option for placement and in particular the nature and
extent of the risk of harm involved in each of the
options".
[from McFarlane LJ's judgment in Re G (A Child) [2013]
EWCA Civ 965:]
"the need to take into account the negatives, as well as
the positives, of any plan to place a child away from
her natural family".
[and from Black LJ's judgment in Plymouth CC v G
[2010] EWCA Civ 1271:]
"In some respects the reports of the guardian and the
social worker, and the social worker's statement, are
very detailed, giving information about health and
likes and dislikes, wishes and feelings. However there
is surprisingly little detail about the central issue of the
type of placement that will best meet the children's
needs … In part, this may be an unfortunate byproduct of the entirely proper use, by both witnesses,
of the checklist of factors and, in the case of the social
worker's placement report, of the required pro forma.
However, the court requires not only a list of the
factors that are relevant to the central decision but also
a narrative account of how they fit together, including
an analysis of the pros and cons of the various orders
that might realistically be under consideration given
the circumstances of the children, and a fully reasoned
recommendation."
The Court of Appeal then turned its gunsights on the
judges, and made it plain that the days of stock phrases of
'judicial window dressing' had to come to an end:
"45. ..a process which acknowledges that long-term
public care, and in particular adoption contrary to the
will of a parent, is 'the most draconian option', yet does
not engage with the very detail of that option which
renders it 'draconian' cannot be a full or effective process
of evaluation. Since the phrase was first coined some
years ago, judges now routinely make reference to the
'draconian' nature of permanent separation of parent
and child and they frequently do so in the context of
reference to 'proportionality'. Such descriptions are, of
course, appropriate and correct, but there is a danger
that these phrases may inadvertently become little more
than formulaic judicial window-dressing if they are not
backed up with a substantive consideration of what lies
behind them and the impact of that on the individual
child's welfare in the particular case before the court. If
there was any doubt about the importance of avoiding
that danger, such doubt has been firmly swept away by
the very clear emphasis in Re B on the duty of the court
actively to evaluate proportionality in every case."
What was needed was a
"'global, holistic evaluation'. This point is crucial. The
judicial task is to evaluate all the options, undertaking
a global, holistic and (see Re G para 51) multi-faceted
evaluation of the child's welfare which takes into
account all the negatives and the positives, all the pros
and cons, of each option." [paragraph 44]
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The Court of Appeal also made it plain that the traditional
linear method, whereby the local authority and indeed the
court approached the case by considering whether the child
could safely be placed with a parent, ruled that out, then
considered family members, ruled those out, and were then
left with adoption as the only option left, is not appropriate
and could lead to great injustice. It is only by genuinely
unpacking the concepts and ideas that led to the stock
phrases and applying them to the case in question that
could lead to a proper comparison of the advantages and
disadvantages of each placement option for a child and a
proper conclusion as to which was appropriate.

3. Where is the 'bar' in terms of permanent separation from
a parent?
Unsurprisingly, the Court of Appeal adopted Baroness
Hale's formulation that in order to consider making a
placement order, the court must consider proportionality
and be satisfied that "nothing else will do".
"22 The language used in Re B is striking. Different
words and phrases are used, but the message is clear.
Orders contemplating non-consensual adoption – care
orders with a plan for adoption, placement orders and
adoption orders – are "a very extreme thing, a last
resort", only to be made where "nothing else will do",
where "no other course [is] possible in [the child's]
interests", they are "the most extreme option", a "last
resort – when all else fails", to be made "only in
exceptional circumstances and where motivated by
overriding requirements pertaining to the child's
welfare, in short, where nothing else will do": see Re B
paras 74, 76, 77, 82, 104, 130, 135, 145, 198, 215."

authorities (or others) providing the requisite assistance
and support ....
…. It will be the duty of everyone to ensure that, in those
cases where a supervision order is proportionate as a
response to the risk presented, a supervision order can
be made to work, as indeed the framers of the Children
Act 1989 always hoped that it would be made to work.
The local authorities must deliver the services that are
needed and must secure that other agencies, including
the health service, also play their part, and the parents
must co-operate fully.
29. It is the obligation of the local authority to make the
order which the court has determined is proportionate
work. The local authority cannot press for a more drastic
form of order, least of all press for adoption, because it
is unable or unwilling to support a less interventionist
form of order. Judges must be alert to the point and must
be rigorous in exploring and probing local authority
thinking in cases where there is any reason to suspect
that resource issues may be affecting the local
authority's thinking."
There may well be a collision course at some point between
those sentiments and the principles laid down by the House
of Lords (now the Supreme Court) in Kent County Council v
G [2005] 3 FCR 261 and R v Gloucestershire County Council
ex parte Barry [1997] 2 All ER 1, particularly if what is sought
by way of support is considered by the local authority to be
unreasonable or disproportionate or involving therapy.

4. Where does this leave the 26 week target?
In the relatively short period since Re B-S was delivered,
Much of the above section, in terms of the level of rigour and there have been some who have taken a passage within the
cogency of analysis and the proper consideration of each judgment to suggest that adoption cases post-Re B-S are
possible option (which incidentally can and MUST include exceptional and fall outside of the 26 week timetable.
an analysis of why long-term fostering might be a better or
worse option for the particular child than adoption – an What the Court of Appeal says in relation to this is that
issue which has traditionally been very hurriedly dismissed where such proper analysis is not available, then the case
based on age alone) deals with where that 'bar' sits must be delayed until it is made available, BUT that it will
forensically.
be a requirement in robust judicial case management to
ensure that it is routinely made available in good time for
But there is an additional important consideration in the the final hearing.
judgment.
There will obviously be a difficult transitional period, such
To continue the 'bar' analogy, traditionally care cases have as is occurring now, where adoption cases are either
proceeded on the metaphor of a high jump bar, set at a level underway or final evidence was prepared in advance of Re
of 'good enough parenting'. If a parent is able to get over B-S, where the final evidence needs to be recalibrated in line
that bar, then the child will be in their care. If they are just with this more robust and vigorous framework, but the
failing to clear the bar but not by much, then there might be Court of Appeal were not abandoning the 26 week timetable
a debate about whether some moderate support would by any means:
allow them to reach that point in the child's timescales. If
they were just over the bar but there were worries that they
"48. Our emphasis on the need for proper analysis,
might in time fall below it, there might be a debate about
argument, assessment and reasoning accords entirely
what moderate support would allow them to continue to be
with a central part of the reforms. In his 'View from the
above the bar.
President's Chambers' the President has repeatedly
stressed the need for local authority evidence to be more
What there has not historically been is a situation where a
focused than hitherto on assessment and analysis rather
parent was considerably short of the bar but might be
than on history and narrative, and likewise for expert
boosted over it by a high level of support. That may be a
reports to be more focused on analysis and opinion: see
debate which surfaces now, as a result of these comments by
'The process of reform: the revised PLO and the local
the Court of Appeal at paragraphs 28 and 29:
authority', [2013] Fam Law 680, and 'The process of reform:
expert evidence', [2103] Fam Law 816. What the court
"28….before making an adoption order … the court
needs is expert opinion, whether from the social worker
must be satisfied that there is no practical way of the
or the guardian, which is evidence-based and focused on
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the factors in play in the particular case, which analyses
all the possible options, and which provides clear
conclusions and recommendations adequately reasoned
through and based on the evidence.
49. We do not envisage that proper compliance with
what we are demanding, which may well impose a more
onerous burden on practitioners and judges, will conflict
with the requirement, soon to be imposed by statute,
that care cases are to be concluded within a maximum of
26 weeks. Critical to the success of the reforms is robust
judicial case management from the outset of every care
case. Case management judges must be astute to ensure
that the directions they give are apt to the task and also
to ensure that their directions are complied with. Never
is this more important than in cases where the local
authority's plan envisages adoption. If, despite all, the
court does not have the kind of evidence we have
identified, and is therefore not properly equipped to
decide these issues, then an adjournment must be

directed, even if this takes the case over 26 weeks. Where
the proposal before the court is for non-consensual
adoption, the issues are too grave, the stakes for all are
too high, for the outcome to be determined by rigorous
adherence to an inflexible timetable and justice thereby
potentially denied."
Although the case relates specifically to adoption, the
general principles (bearing in mind the need for the court to
look where possible at the 'least interventionist' form of
order) would appear to apply in any case where the option
of placing the child other than with birth parents is being
mooted.
11/10/13
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Alcohol Testing - What are the options?

individual metabolises alcohol. Additionally, subjects
suffering from candida albicans (thrush) may also show a
false positive result as the sugar excreted by the yeast
ferments sugar into alcohol. Further, there have been
numerous instances of samples being dishonestly provided
from a person other than the correct donor. For these
reasons, urine tests may be helpful to corroborate other
results, but are so open to tampering and arguments of
scientific inaccuracy that their reliability as a sole indicator
of use or lack of use of alcohol is severely compromised.

Blood testing
Blood testing is more widely used and can detect alcohol
between 14 and 28 days after its consumption. The result
provides a snapshot of an individual's alcohol consumption
at any given time. Laboratories use two indicators when
examining blood: the variation of the proteins in the blood
produced by the liver (the liver function test or LFT) and the
presence or elevation of a marker known as carbohydrate
deficit transferrin (CDT). Both of these indicators are
present when an individual has consumed moderate to
heavy amounts of alcohol and the results are therefore not
helpful in those cases where the concern is around the use
of alcohol per se (namely, where the individual is required
to be abstinent because of long standing problematic use).
One of the main limitations of blood testing is that results
can be abnormal where the individual has liver damage for
reasons other than alcohol consumption (e.g. cirrhosis,
hepatitis and so on). Blood testing is most often used to
provide another evidential source to confirm the results of
hair strand testing where those results are disputed. It is
also useful to seek to disprove drinking because the
Julie Stather, barrister, 42 Bedford Row and Farooq combination of alcohol markers in the LFT test in particular
Ahmed, barrister, 7 Bedford Row
have a high negative predictive value of between 83 and 91%.
It is now three years since the judgment in LB Richmond v
B & W & B & CB [2010] EWHC 2903 (Fam) in which Moylan
J provided guidance as to the evidential value of hair strand
testing. Finally, the options for alcohol testing are widening.
This article sets out the current testing methods and
compares their relative probative values before the courts.

Hair strand testing
Hair strand testing is, and has been in recent years, the most
common form of testing for alcohol and other drugs. The
results cover a period up to 12 months, although the test
most often requested is 6 months. The test looks at two
specific markers, ethyl glucuronide (EtG) and fatty acid
ethyl esters (FAEE), both of which identify ethanol within
Breathalyser
the body. EtG is formed within the liver and deposited into
Breathalyser tests are often used as a cheap, effective and the hair from sweat. FAEE is formed in blood and other
quick method of testing. Their usefulness is however tissues and gets into the hair by means of diffusion from the
limited in that the results provide evidence only of alcohol external sebum layer.
consumption in the hours leading up to the testing
appointment. Further, the scientific limitations of such tests The Society of Hair Strand Testing issued a Consensus in
are well known, particularly in the criminal courts: the 2011 relating to testing for chronic excessive alcohol
results vary depending on the rate at which the individual consumption. Such consumption is defined by the World
metabolises the alcohol, which can in turn be affected by Health Organisation as being 60g of pure alcohol per day
exercise and can be distorted by use of products such as over several months. In the UK, alcohol is measured in
mouthwash. In family proceedings, results can be valuable units. One unit is 8g of alcohol. Therefore, the test is
when they form part of the fuller evidential picture. They measuring whether a person is consuming more than 7
can be used to support consistent results obtained by other units (7 x 8g= 56g) of alcohol per day, which equates to 7
forms of testing, but their limitations are such that they can pub measures of wine, 7 half pints of normal strength beer
rarely be relied upon with any force to undermine contrary or 7 shots of spirit.
evidence.
The cut off levels identified in the Consensus are 0.5ng/mg
in the 0-3 cm proximal segment of hair and 1.0ng/mg if a 0-6
Urine testing
cm hair sample is used. A hair sample of less than 3 cm
Urine samples are of more evidential value than
provides results which should be interpreted with caution,
breathalyser tests in that they provide results covering a
making the test virtually redundant for those with very
longer period, to a maximum of 72 hours. Urine tests results
short hair, although it may be possible to use body hair.
are also compromised in similar fashion to breathalyser
results in that they are also affected by the rate at which the
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Drawing upon material published by the Society of Hair
Strand Testing, the information on the websites of providers
of hair strand testing and the judgment of Moylan J in the
London Borough of Richmond case, the following limitations
of hair strand testing emerge:
1. EtG is water soluble and can be washed out of the hair
over time, potentially leading to false negative results if
the donor shampoos very frequently.
2. Both EtG and FAEE are sensitive to cosmetic hair
treatments. Ethanol containing lotions and sprays can
lead to false positive results, whereas dying of hair and
over washing can lead to false negative results.

Ÿ When used, hair strand tests should form only part of
the evidential picture. They should not be used in
isolation to reach evidential conclusions: "You cannot
put everything on the hair strand test."
Ÿ The results of hair strand tests should only be used to
determine whether or not there has been excessive
alcohol consumption by the use of the cut off level.
Ÿ A level lower than the cut off level is consistent with
abstinence or social drinking. There is no agreed cut off
level for the line between abstinence and social drinking.
Ÿ "The tests are not designed to establish abstinence or
social drinking" (paragraph 22(iii)).

3. Either EtG or FAEE can be used independently to
determine chronic excessive alcohol consumption.
Ÿ Research evidence suggests that 10% of the results
However for mutual confirmation and for exclusion of
obtained by hair strand testing are false positives.
false positive or false negative results both parameters
should be used, which can be expensive.
Hair strand testing is therefore valuable to form part of an
evidential picture when the aim of the testing is to
4. The testing is designed to identify chronic excessive determine whether a person has been consuming more than
alcohol consumption, not abstinence or moderate or 7 units of alcohol a day, on average, over the testing period.
social consumption. This is because ethanol can find its However, it is only valuable when used in conjunction with
way into hair from the environment (for example, just other evidence such as other forms of testing and other
from being in a pub) and can therefore be present in the forensic evidence.
hair of teetotallers.
5. It is not advisable to use the results of hair strand testing
in isolation. They should be used with other clinical data
and the results of other tests (e.g. blood tests) where
possible.
6. The results of both EtG and FAEE do not equate to the
amount of alcohol consumed; the results cannot be
interpreted in a linear fashion. This is because of
differences in metabolism, hair growth and hair care
(both frequency of shampooing and the use of hair
products). The tests merely confirm whether or not
consumption is above or below the cut off point.
7. The results of both EtG and FAEE do not provide
information as to the method or timing of consumption.
They cannot identify binge drinking or a pattern of
drinking which has escalated or decreased over the
testing period. This is because the FAEEs can migrate in
the sebum through the hair follicle, and EtGs can be
picked up from the scalp and deposited along the hair
shaft. Therefore, both forms of testing can provide only
a level of average consumption over the testing period.
The only way to gain a comparison of drinking habits is
to conduct a number of tests over time.

Transdermal Alcohol Continuous Testing
Transdermal alcohol continuous testing (TACT) has been
available in the UK since only February 2013. Its use is
therefore not as well established here as are the more
traditional methods of alcohol testing, although it has been
employed in the United States in all 50 states. If one is
looking for evidence of past misuse of alcohol, for example
to see if someone has been truthful about their alcohol
intake, TACT will not be suitable. In such cases, hair strand
testing is likely to be the most appropriate method as it can
go back for up to 6 months with 6 cm of hair. However, if
the court wishes to monitor current and future alcohol
intake, TACT is a very good option as it tests for alcohol
every 30 minutes over long periods and provides
information on specific drinking events and levels, which
hair testing cannot do.
The principle behind TACT testing is based on how the
human body metabolises alcohol. Once alcohol is absorbed
and distributed through the bloodstream, it is eliminated in
various forms. One to two per cent of the alcohol that is
consumed is eliminated transdermally or literally through
the skin in the form of sensible and insensible perspiration.
The transdermal emissions are sampled every 30 minutes
by the TACT device.

8. Hair grows on average only 1 cm per month, so the time
between tests may not be compatible with the timescales TACT has two main components: a base station and an
ankle bracelet. The bracelet has to be fitted to the ankle by a
for the child.
trained person sent by the system provider to ensure that it
9. Moylan J concluded that research evidence suggests that is fitted correctly. It transmits alcohol data to the base
10% of the results will be false positives. All results must station in the person's home, which in turn sends it for
analysis and reporting. Incidents of drinking and tampering
therefore be treated with caution.
are recorded and made known. The transmission can, if
The leading case in respect of hair strand testing is London desired, be done without a telephone line or internet
Borough of Richmond v B & W & B & CB [2010] EWHC connection.
2903 (Fam) in which Mr Justice Moylan gave clear guidance
as to the evidential worth of hair strand testing, which can The bracelet is not uncomfortable to wear. It is water
be summarised as follows:
resistant, but the wearer needs to shower rather than take a
bath as it must not be submerged. If an attempt is made to
tamper with the equipment by trying to remove or obstruct
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it, it will send an alert. Reports can be provided weekly,
monthly or at the end of the testing programme. The device
can pick up readings from hygiene products containing
alcohol, thereby giving an environmental alcohol reading,
so these should not be applied to the ankle. It is best for the
bracelet to be worn for 30 days or more as that gives a good
overview of the wearer's drinking behaviour.

Conclusions
It can be seen that all the methods of alcohol testing have
their place. Blood testing can identify where past use has
been so heavy as to cause damage to the functioning of the
liver. Hair strand testing can show chronic excessive use
over the six months prior to testing. TACT is the only
presently available method of testing for current use and
The costs of hair strand testing and TACT are comparable. obtaining instant feedback. However, in the current climate
Therefore, the Legal Aid Agency is as likely to approve of restrictive budgets it is unlikely that the court will find
funding for the use of TACT testing as it is for the use of hair favour with approving all three methods of testing.
strand testing. As at October 2013, the daily cost is about
£15. A month's testing would cost approximately £450, with Perhaps the way forward is to seek to obtain earlier
fitting and removal of the bracelet costing another £198. concessions to the threshold criteria. If past excessive
Included is the weekly report of levels of consumption and alcohol use is conceded as part of threshold, then there is
of any tampering, as well as reports within 24 hours of any arguably no need for blood or hair strand testing. The
confirmed alerts, if required. That makes a total of £648 plus parties could then focus on possible current use for the
VAT for a month. Hair testing used in conjunction with welfare stage of proceedings.
CDT and LFT tests can cost up to approximately £720 plus
VAT when one factors in expert witness reports and sample In addition, given the recent judgment in Re B-S (Children)
[2013] EWCA Civ 1146 and the efforts being made by all to
collection costs.
keep families together where possible, TACT may have its
No alcohol testing method will prove complete abstinence. place over the longer term to allow for monitoring of a
With hair strand testing, a person can have about seven carer's use of alcohol whilst the children are at home,
glasses of wine, taking them to the cut off. Below that cut off, whether under a care or supervision order.
the evidence descends into murkiness with the results being
arguably affected by, for example, metabolic rates. The cut Finally, TACT bracelets may prove invaluable in the event
off level with TACT is three consecutive readings above 0.02 of a client stopping drinking only shortly before the final
TAC (transdermal alcohol concentration). A glass of wine hearing. A bracelet could be fitted for the weeks leading up
with a meal is unlikely to take the TAC reading even to 0.02. to that hearing to provide evidence to the court of current
The maximum level for driving in the UK is 35 micrograms consumption, which could assist in arguing a case for return
of alcohol in 100 millilitres of breath. This equates to of the children or for an adjournment to allow a period of
approximately 0.08 TAC. So it may be seen that TACT tests further testing. In the current climate and under the new
protocol, the delay incurred by awaiting hair growth and
for alcohol down to quite a low level of consumption.
hair strand testing could well be unacceptable.
Testing by TACT can be clearer and more reliable than other ______________________
methods of testing for current and future alcohol
consumption and may be something which the courts The authors are grateful to Alere Toxicology for providing them
should be invited to consider using more widely in order to with scientific and technical information relating to TACT.
make more accurate assessments of current and future
alcohol use or misuse.
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Mittal v. Mittal: English Family Courts Still
Open for Business in the Wider World

On 31 August 2009, Mr Mittal issued divorce proceedings in
Uttar Pradesh, India. Mrs Mittal was aware of these
proceedings by, at the latest, October 2009. On 1 February
2010, Mrs Mittal began proceedings against Mr Mittal in
England, not for divorce but pursuant to s.27 of the
Matrimonial Causes Act 1973 (based upon his alleged
failure to maintain her). She subsequently issued a divorce
petition in London on 21 December 2011, more than 2 years
after Mr Mittal issued the petition in India.
The lead application before Bodey J at first instance was Mr
Mittal's application to stay the English divorce proceedings
pursuant to the Domicile and Matrimonial Proceedings
Act 1973 ("DMPA"), on the grounds that proceedings were
pending in India and that India was a more appropriate
forum for the divorce. Mrs Mittal contended that by virtue
of the case of Owusu v. Jackson ECJ Case C-281/02 [2005] QB
801 [2005] 2 All ER (Comm) 577, which she contended
applied to divorce cases under Brussels II Revised (Council
Regulation (EC) No 2201/2003 ("BIIR")), the English court
had no jurisdiction to stay the English proceedings.
Bodey J granted H's application and stayed the English
divorce proceedings. He held that Owusu v Jackson did not
apply to BIIR, and only applied to civil cases decided under
the Brussels I Regulation (Council Regulation (EC) No
44/2001 ("Brussels I")). In so doing, he followed the
judgment of Lucy Theis QC (now Theis J) in JKN v. JCN
(Divorce: Forum) [2010] EWHC 843 (Fam) [2011] 1 FLR 826
and the commercial case of Ferrexpo AG v Gilson Investments
Ltd. [2012] EWHC 721; [2012] 1 Lloyds Law Reports 588.
Mrs Mittal was granted permission to appeal by Black LJ on
the papers. In the Court of Appeal all counsel and
instructing solicitors acted on a pro bono basis.

Tim Amos QC and Duncan Brooks, both of Queen
Elizabeth Building
Last week the Court of Appeal (Rimer, Jackson and Lewison
LJJ) handed down judgment in the case of Mittal v. Mittal
[2013] EWCA Civ 1255. This was an appeal from a decision
of Bodey J in the Family Division which was reported at first
instance as AB v CB (Divorce and Maintenance: Discretion
to Stay) [2012] EWHC 3841; [2013] 2 FLR 29. It concerns the
jurisdiction of the English High Court to grant a
discretionary stay of English divorce proceedings where
there are rival proceedings in a more appropriate forum
(forum conveniens). The Court of Appeal unanimously
dismissed the appeal and upheld the judgment of Bodey J:
there is jurisdiction to grant such a stay and the case of
Owusu below is inapplicable.

Argument before the Court of Appeal
In the Court of Appeal, Mrs Mittal argued that:
(a) The aims and interpretation of Brussels I and BIIR are
similar.
(b) Accordingly, the rule in Owusu v. Jackson (decided
under the Brussels Convention, which preceded
Brussels I) – namely that the courts of an EU member
state have no power to stay their proceedings on the
basis that another forum outside of the EU would be the
more appropriate forum for the dispute – applies to BIIR.
(c) The relevant passage of the DMPA provides that
English courts have power to stay an English divorce
suit where there are related proceedings in another
jurisdiction except for cases "governed by" BIIR.
"Governed by" should be interpreted as meaning cases
where jurisdiction is conferred by BIIR.

Factual background
The facts can be summarised briefly as follows. Both parties
are Indian nationals. They married in India in 2003. Their
(d) In this case, the English court was properly seised of
daughter was born in India in 2004. They lived in India
the divorce proceedings because Mr Mittal was
until Mr Mittal obtained a job in England. He relocated to
habitually resident here. Therefore, jurisdiction had
England in October 2006. Mrs Mittal and the parties'
been conferred by BIIR, the proceedings were "governed
daughter followed in February 2007. The parties separated
by" BIIR, and there was no jurisdiction for Bodey J to
in September 2009. Mrs Mittal left England in August 2010,
stay the English divorce suit.
following an unsuccessful immigration appeal. Mr Mittal
returned to India permanently in April 2012.
Mrs Mittal was also given permission to argue that Bodey J
had no jurisdiction to stay her section 27 application or
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alternatively was wrong to do so.
abandoned in her oral submissions.

That argument was

Mrs Mittal's primary position in oral argument was that the
question of whether or not Owusu applies to BIIR should be
referred to the European Court of Justice ("CJEU") in
Luxembourg. She asked the Court of Appeal to allow her
appeal, but submitted that it would still be necessary for the
question to be referred to the CJEU.
Mr Mittal argued that:
(a) Brussels I and BIIR are very different. Article 2 of
Brussels I states that "a defendant shall be sued" in the
state of his domicile, subject to various specific
exceptions. Article 3 of BIIR provides that "jurisdiction
shall lie with" a member state if one of seven possible
grounds for jurisdiction is satisfied. The relevant
wording in Brussels I is mandatory, transitive and
prescriptive. That in BIIR is intransitive and facilitative.
(b) The policy behind Brussels I is very different from
the policy behind BIIR. The former governs commercial
claims, where it is easy to identify which party will be
the claimant and which the defendant and a high degree
of certainty is desirable. By contrast, in divorce
proceedings either party may issue proceedings and
BIIR provides an applicant with a menu of possible
jurisdictions. The idea of staying proceedings in favour
of another country is not unknown to BIIR – Article 15
expressly allows for even transfers-out in children act
cases.
(c) Owusu should not be applied to BIIR by analogy. Mr
Mittal's argument was consistent with the prospective
revision to Brussels I by Brussels I Recast (Council
Regulation (EC) No 1215/2012). Articles 33 and 34 of
that Regulation (effective from 10 January 2015) provide
that a court may stay proceedings if there is an action
involving the same (Art 33) or a related (Art 34) cause of
action pending in a non-Member State at the time that
the court is seised. This is a new provision and, if it had
applied to this case, the English court would have had
the power to stay the divorce proceedings.
(d) Mr Mittal's argument was also consistent with the
way in which BIIR has been interpreted by the French
Cour de Cassation – the 3rd-instance French court of
appeal. In Appeal No 08-12456 of 17 June 2009, the
French court stayed a French divorce suit where a prior
divorce suit had been properly issued in Iceland (not a
BIIR signatory).
(e) The question decided by Owusu was whether or not
the English court had power to stay a contractual claim
in favour of Jamaica when no proceedings had been
issued in Jamaica. The CJEU expressly refused to answer
the question about whether the court would have had
power to stay its proceedings if there had been live
proceedings in Jamaica.
Owusu should be
distinguished on this ground.
(f) The wording of the DMPA should be interpreted
narrowly, namely to provide that the English court has
power to stay its proceedings unless the other
proceedings were issued in another EU Member State
(excluding Denmark, which is not a signatory to BIIR),

in which case BIIR prevents England granting a stay if it
is the court second seised. The words "governed by"
BIIR must mean where a stay is prohibited by BIIR, and
not just any case where jurisdiction is conferred by BIIR,
because otherwise all cases would fall within that
definition and the DMPA provision would be rendered
nugatory.

The Court of Appeal's decision
The Court of Appeal unanimously dismissed Mrs Mittal's
appeal and refused to refer the case to the CJEU. Lewison
LJ gave the leading judgment. His reasoning was that
Owusu does not apply to BIIR for the following six reasons:
(1) Owusu has very little to do with this case. Owusu was
decided in the context of a convention regulating
activity in the commercial field. Almost by definition,
BIIR is concerned with matters that are not commercial.
(2) The legislative language in BIIR is very different from
that in Brussels I (accepting Mr Mittal's argument).
(3) The Advocate-General and CJEU in Owusu had
declined to answer the question about whether or not
the courts of a Member State can stay proceedings if
there are equivalent or related proceedings pending in a
non-Member State.
(4) The policy objectives of Brussels I are different to
those of BIIR.
(5) BIIR itself recognises diversity in different legal
systems (for example, Article 3 expressly distinguishes
between the test of nationality applied in most Member
States and the test of domicile applied in England and
Wales and in Ireland). Diversity in different legal
systems was something that Owusu held was contrary to
Brussels I.
(6) The policy underlying Brussels I has changed as a
result of Articles 33 and 34 of Brussels I Recast, which
allows the courts of a Member State to stay proceedings
where equivalent or related proceedings are pending in
a non-Member State. This is a discretionary power. If
Brussels I Recast had applied to this case, the court
would have had power to stay the divorce suit. This
change has occurred "side by side" with the mandatory
language of Article 4, which replicates Article 2 of
Brussels I.
Separately Lewison LJ said in relation to the DMPA
construction point ("governed by"), that the DMPA had only
been amended in order to give effect to BIIR, and therefore
should not be interpreted so as to restrict the English court's
power to stay proceedings, except where proceedings had
been issued in another Member State prior to those issued
in England, in which case Article 19 of BIIR would require
the English court to stay its proceedings automatically.
Even if the wording of the DMPA were to be interpreted as
Mrs Mittal sought, the court retained an inherent
jurisdiction to stay the suit pursuant to section 49(2) of the
Senior Courts Act 1981, which would have been exercised
in the same way.

Conclusion
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This is an important case not just for England but for other
jurisdictions around the world, in particular for any nonEuropean jurisdiction. It is the first occasion where the
Court of Appeal has considered the applicability of Owusu
to divorce proceedings. There had previously been a vocal
academic debate in England and in Europe about the
relevance of the Owusu decision to BIIR. That debate has
now been authoritatively answered at Court of Appeal
level, at least for now, and at least in relation to BIIR. It is
right to emphasise that The Court of Appeal was careful not
to give any judgment on the decision/position taken in
Ferrexpo in relation to Brussels I.

even if the non-European divorce proceedings were very far
advanced. The Court of Appeal's decision is therefore a
very welcome endorsement of the common-sense approach
adopted by Theis J in JKN and by Bodey J at first instance in
this case. The new decision confirms that the EU does not
purport to legislate for the rest of the world beyond Europe,
nor to appoint European courts as quasi-world tribunals
even where the connections with the court in Europe (here
England) are tenuous. The decision is therefore genuinely a
victory for international family justice.

Mrs Mittal has signalled an intention to seek to appeal to the
Supreme Court. It remains to be seen whether or not she
The importance of the present decision for BIIR is quickly will obtain that permission.
demonstrated. If Mrs Mittal had been successful, the
English courts would have had no power to stay their Tim Amos QC and Duncan Brooks (instructed by The
proceedings even if divorce proceedings had been International Family Law Group LLP) acted for Mr Mittal in
commenced in another non-European country (eg. the Court of Appeal.
Australia, Hong Kong, USA) before the English proceedings
were commenced. There would simply have been a 20/10/13
continuing divorce-race (unless the non-English jurisdiction
stayed its own proceedings). This situation would pertain
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Children: Public Law Update (October 2013)

(6) A litigant in person should, where possible, use a
certified interpreter when preparing a witness statement.
(7) If the witness cannot read or write in their own
native language, the interpreter must carefully read the
statement to the witness in his/her own language and
set this out in the translator's jurat or affidavit, using the
words provided by Annexes 1 or 2 to the Practice Direction [Practice Direction 22A of the Family Procedure
Rules 2010, paragraph 8.2].
(8) Once the statement has been completed and signed
in the native language, it should be translated by a
certified translator who should then either sign a jurat
confirming the translation or provide a short affidavit
confirming that s/he has faithfully translated the statement.

John Tughan, barrister, 4 Paper Buildings
In this update I will consider recent cases that touch upon
the following issues:

(9) If a witness is to give live evidence either in person
or by video-link, a copy of the original statement in the
witness's own language and the English translation
should be provided to them well in advance of the hearing.

Ÿ the proper approach to the gathering of evidence from
(10) If a statement has been obtained and prepared
witnesses who do not speak English
abroad in compliance with the relevant country's laws, a
Ÿ the use of technology to allow the court to hear evidence
certified translation of that statement must be filed tofrom remote parts of the world
gether with the original document.
Ÿ the role of experts and the need for focus on the relevant
issues
Ÿ the presence of the media in proceedings
Using technology to hear evidence from remote parts of
Ÿ the decision of Re B related to a care appeal
the world
Ÿ the case of Re B-S.
In a further recent judgment concerning the gathering and
use of evidence, Peter Jackson J allowed the use of Skype to
take the evidence of a witness in Colombia. She lived in a
Evidence of non-English speaking witnesses
remote area, the nearest University could not help with the
In a case that did not involve care proceedings, Peter Jack- usual video-link and an alternative was required. In Re ML
son J considered the gathering of evidence from non-Eng- (Use of Skype Technology) [2013] EWHC 2091 (Fam) the
lish speaking witnesses. The principles identified in NN v judge refused the original application to use Skype and said
ZZ & Ors [2013] EWHC 2261 (Fam) are clearly capable of that he had done so in other cases as
being applied to care proceedings and contain important
duties on members of the legal professions. Practitioners
"....the technology can be very effective for informal use,
should bear them in mind.
but does not lend itself to the court environment. There
The following principles were identified:
(1)The statement must be prepared in the witness's own
language before being translated into English.
(2) There must be clarity about the process by which a
statement has been created on the face of the statement.
(3) Any instructed Solicitor should be fully involved in
the process and should not subcontract it to the client.
(4) If presented with a statement in English from a
witness who cannot read or speak English, the solicitor
should question its provenance and not simply use the
document as a proof of evidence.
(5) The witness should be spoken to wherever possible,
using an interpreter. If the solicitor is fluent in the foreign language, then it is permissible for him/her to act
in the role of the interpreter. However, this must be
made clear either within the body of the statement or in
a separate affidavit.

are problems in everyone seeing and hearing the picture
and in the evidence being recorded. There are also
issues about security. I would not be willing to use this
method if there was any alternative."
However,
" The difficulties were resolved by the solicitors for the
applicant (Goodman Ray) identifying a process (in that
case operated by a company called eyenetwork.com),
who provide a bridge between the witness using Skype
and the ISDN system in place at court. This technology
mediates between the systems and provides some protection against hacking. The Skype-user is provided
with a download allowing them to connect to the court's
system. In addition to the program, the witness requires
a PC, an internet connection, a webcam, a microphone
and a mobile or landline number with which to contact
the company for instructions via a multilingual
team....The quality of the link was adequate. The witness
gave evidence for an hour at a cost of about £150. The
cost of a full ISDN link would have been in the region of
£1,200. There is clearly the possibility of using this system in hearings involving witnesses in remote locations
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and in reducing the high international costs associated
with ISDN."

Experts and focussing on the relevant issues
In IA (A Child) [2013] EWHC 2499 (Fam) Pauffley J was
dealing with issues of injury to a child, poor care-planning
and also to experts' reports. Of the need for experts to
answer specific questions asked of them and thereby to
limit themselves to the relevant and identified issues, the
court said this:
" In the 1980s and 1990s before it became the norm for
experts (particularly paediatricians and psychologists)
to produce absurdly lengthy reports, courts were routinely confronted with, for example, radiological reports in the form of letters which extended to about a
page and a half. Professor Christine Hall at Great
Ormond Street Hospitals was masterly in her ability to
distil essential information and opinion within an impressively succinct report.
Her contributions to cases of this kind, and she was but
one example of the then general trend in radiology,
contained all the judge needed to know about the nature of the injury, mechanism, force required, likely
acute and sequential symptoms, whether a proffered
explanation was consistent with the injury as revealed
or not.
Reports of that kind were singularly helpful. The modern way exemplified by Dr Rylance's over-inclusive and
doubtless expensive report is no longer acceptable. Experts must conform to the specifics of what is asked of
them rather than, as here, provide something akin to a
'paediatric overview.' I struggle to recall a single instance when such expansive and all inclusive analysis
has been of real utility in a case of this kind."

Media presence in proceedings
In Re Al-Hilli (Children) [2013] EWHC 2190 (Fam) Baker J
was considering the care arrangements for the two girls
whose parents were killed whilst travelling in France.
However, the issue that arose before the court related to the
media reporting of care proceedings. Having reviewed the
guidance and authorities and noted the limited number of
decisions on the issue, the court made the following observations:
(i) the media have a right to attend private family
proceedings (not falling within the exceptions in FPR
rule 27.11(1)) and can only be excluded if the court finds
that one or more of the grounds in rule 27.11(3) are
established. Those grounds are:
(a) this is necessary(i) in the interests of any child concerned in , or
connected with, the proceedings;
(ii) for the safety or protection of a party, a witness
in the proceedings, or a person connected with such
a party or witness; or
(iii) for the orderly conduct of the proceedings; or

(b) justice will otherwise be impeded or prejudiced.
(ii) the burden of satisfying the Court that it is necessary
to eclude the media falls on the party seeking that
exclusion. It must be "necessary" to exclude the media.
(iii) the rights of the media do not extend to a right to
report (save where so permitted by the court) but that
does not detract from the importance of the reporter's
rights.
(iv) The Court's powers are flexible on the issue of
attendance of the media. The question of media attendance can be addressed at any point in the hearing. Its
representatives may be permitted to attend some parts
of the hearing but excluded from others, if one or other
of the grounds in rule 27.11(3) is satisfied. The circumstances in which the media are excluded from the whole
of a substantive hearing are therefore likely to be rare.
(v) Judge's and professionals "must be on their guard to
ensure that their naturally protective instincts, developed through years of giving paramount consideration
to the welfare of children and the best interests of vulnerable adults, do not lead them to underestimate the
importance of article 10 when carrying out the balancing exercise."
(vi) the resolution of the issue as to whether or not,
consistently with the rule and Practice Direction, the
media should be excluded involves a parallel analysis
and balancing of the various human rights arising, as
explained in the context of reporting restriction orders
by Lord Steyn in the House of Lords in Re S (A
Child)(Identification) Restrictions on Publication) [2004]
UKHL 47; [2005] 1 AC 593 and requires an "intense
focus on the comparative importance of the specific
rights being claimed". There must, as Peter Jackson J
observed in Hillingdon LBC v Neary, supra, at paragraph
15(3), be a proper, factual basis for the concerns said to
amount to an infringement of the rights claimed.

The impact of Re B on the appeal process in care proceedings
In G (A Child) [2013] EWCA Civ 965 the Court of Appeal
considered the impact of the Supreme Court decision in Re
B (A Child) [2013] UKSC 33 in relation to the appeal process as it related to the care proceedings before the Court.
McFarlane LJ said this:
"The second aspect of the Supreme Court decision in Re
B which is relevant to the present appeal arises from
their lordships' clarification of the necessary role of an
appellate court where there is a challenge to the proportionality of a public law order authorising local authority intervention under CA 1989. Whilst the type of
intervention considered in Re B was adoption, in my
view the approach to be deployed must similarly apply
to lesser forms of intervention. On this aspect the majority of the Justices (Lord Neuberger, Lord Clarke and
Lord Wilson) concluded that the duty on a court, as a
'public authority', not to act in a manner which is incompatible with the Convention under Human Rights
Act 1998, s 6(1) does not mandate the appellate court to
undertake a fresh determination of a Convention-related issue (paragraphs 37, 83 to 90 and 136). The majority

www.familylawweek.co.uk

Family Law Week November 2013 - 31
did not therefore hold that there was a need for a radical
departure from the conventional domestic concept of a
'review' of a case on appeal, as opposed to a full reappraisal on the issue of proportionality. The traditional
appellate approach to issues of pure judicial discretion
has been that of recognising the generous ambit of reasonable disagreement and only intervening where the
judge's decision is seen to be outside that ambit and is
'plainly wrong' (per G v G [1985] 1 WLR 647). All five
SCJ's however identified that that ('plainly wrong') approach does not apply to an appellate review of the
evaluative determination of whether the s 31 threshold
is crossed; such a review is to be conducted by reference
simply to whether the determination is 'wrong'
(paragraphs 44, 91, 138 and 145)."
Although Re B related to a care plan of adoption, the approach set out in that case was to be applied to all forms of
intervention in family life.

Re B-S and care plans for adoption
And finally, the important and far-reaching decision in Re
B-S [2013] EWCA Civ 813 has been covered by Alex Verdan
QC and Nicola Harries in a separate article on Family Law
Week. The judgment in that case is required reading for
anyone involved in cases involving a care plan for adoption.
Anyone reading the judgment will note the frustration expressed in the Court of Appeal with current practice and the
professions involved would be wise to take note! The essential issue for the Court of Appeal is the analysis of the pros
and cons of an adoptive placement. Much emphasis is
placed on the absolute necessity of such an analysis within
the filed evidence. Similarly, the balance must be conducted
by the court hearing any such application.
14.10.13
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Therapeutic Provision for Parents in Care
Proceedings – who should be footing the
bill?

Matthew Burman, barrister, of St Albans Chambers
It is a situation all too familiar to most family practitioners
experienced in care proceedings: a local authority brings
care proceedings in respect of a child due to poor parenting.
The child is removed from the parents’ care. The parent
undergoes psychological assessment. The psychologist is of
the view that, due to the parent’s personality profile, the
child will be at risk of suffering significant harm if returned
to their care. The only way this can change is with 18 to 24
months of specialist therapy – for instance, dialectical
behavioural therapy – but sadly this is outside of the child’s
timescales. The parent (with, no doubt, zealous assistance
from their solicitor) makes enquiries as to how they can
access the identified therapy. It’s not available on the NHS.
By the time of the final hearing, the parent has been unable
to access the identified therapy and therefore the local
authority rests its case on the psychologist’s report. The care
plan put before the court is one that advocates the
permanent separation of the child from his parents. Can this
be fair? What is a parent in these circumstances supposed to
do? Moreover, what should the local authority have done?
In recent months, the Supreme Court and the Court of
Appeal have passed comment on the expectation placed on
local authorities in this very situation. Local authorities are
now expected to put in place the services required to help
struggling families in care proceedings. This inevitably
requires cooperation from the NHS as well as other
agencies. However, when it comes to the provision of
psychotherapy, this need for multi-agency cooperation can
be problematic. The difficulty is that, currently, patients do
not have the same rights to mental health services as they do
to primary health services.

What responsibility does the NHS have?
Patients have a general right to expect the NHS to assess
health needs in their community and commission and put
in place services to meet such needs as are considered
necessary 1. However, the general right of all patients to
access treatment within 18 weeks of a referral does not
apply to non-medical consultant-led mental health services
2. There is currently a Government initiative to equalize the
waiting times for mental health services with those for
primary care by March 2015, but this is still someway off. In
addition, the general right of patients to make choices about
the services commissioned by the NHS (and to be given
information to support those choices) does not currently
include mental health services 3.
Clinical commissioning groups (henceforth ‘CCGs’) have a
legal duty to fund and provide primary health care services.
However, , no such duty exists in respect of mental health
services – . However, CCGs have the power to arrange for
the provision of such services as they consider appropriate
for the purposes of the health service that relate to securing
the improvement of people’s mental health 4.
CCGs have a legal duty to comply with ‘technology
appraisal recommendations’ and ‘highly specialised
technology recommendations’ issued by NICE. CCGs also
have a duty to fund drugs and treatments that have been
given this special status, when they are clinically needed 5.
This includes times when the CCG is using its power to
provide mental health services 6. So, for example, computer
based cognitive behavioural therapy has been
recommended by NICE as a treatment for depression and
anxiety, and this has been the subject of a NICE technology
appraisal, thereby making it binding upon the CCG to fund
CBT for these conditions when it offers such a service. By
contrast, dialectical behavioural therapy and schema
therapy are the subject of ‘clinical guidelines’ – they have
been recommended by NICE for the treatment of borderline
personality disorders, but CCGs are under no legal duty to
fund them 7.
This does not necessarily mean that patients in need of DBT
or Schema Therapy are left completely without recourse.
When CCGs are not obliged to fund the provision of certain
drugs or treatments, they are still under a duty to have
arrangements in place for making decisions and adopting
policies on whether certain drugs or treatments should be
made available. CCGs must publish the details of those
arrangements together with the policies themselves and
reasons why those funding policies have been adopted 8.

As with any public body, when CCGs make decisions as to
funding, those decisions must be rational, procedurally fair
and within their powers. If this is not the case, the decisions
This article therefore explores the respective legal duties of of CCGs will be open to judicial review.
the NHS and local authorities in securing the provision of
psychotherapy for parents in care proceedings. I will then The courts recognize that health authorities are under a
go on to consider what (if any) powers the court has when great deal of pressure when choosing how to prioritize their
neither of these public bodies are willing or able to foot the funding. As put by Sir Thomas Bingham MR in R v
bill.
Cambridge Health Authority ex p B [1995] 1 WLR 898:
“I have no doubt that in a perfect world any treatment
which a patient, or a patient’s family, sought would be
provided if doctors were willing to give it, no matter
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how much the cost, particularly when a life is potentially
at stake. It would however, in my view, be shutting
one’s eyes to the real world if the court were to proceed
on the basis that we do live in such a world. It is common
knowledge that health authorities of all kinds are
constantly pressed to make ends meet. .... Difficult and
agonising judgments have to be made as to how a
limited budget is best allocated to the maximum
advantage of the maximum number of patients. That is
not a judgment which the court can make. In my
judgment, it is not something that a health authority
such as this authority can be fairly criticised for not
advancing before the court.”

Following the Supreme Court’s judgment in Re B, the Court
of Appeal in Re B-S 17 has further considered what will be
expected of local authorities in care cases (not just where the
care plan is for adoption). Local authorities (and Children’s
Guardians) will be expected to adduce proper evidence,
which must address all the options which are realistically
possible and must contain an analysis of the arguments for
and against each option 18.

If, in the view of the court, a less interventionist order is
more appropriate, it is the duty of the local authority to
ensure that this option is workable. To this end, the Court of
Appeal has re-emphasised the dicta of Hale LJ in Re O 19,
Consequently, it is legal for health authorities to refuse to where she said:
fund certain treatments due to lack of resources (except
where they have been recommended by NICE under a
“It will be the duty of everyone to ensure that, in those
‘technical appraisal’). However a blanket ban on funding a
cases where a supervision order is proportionate as a
certain treatment has been held to be illegal and
response to the risk presented, a supervision order can
unreasonable. Health authorities must be open to the
be made to work…The local authorities must deliver the
possibility of considering exceptional cases on their own
services that are needed and must secure that other
merits, and to have some idea of the types of cases where
agencies, including the health service, also play their
funding might exceptionally be provided 9.
part, and the parents must co-operate fully.”
The Court of Appeal in Re B-S has added force to this view
Cooperation between the NHS and Social Services
(at paragraph 29):
CCGs have a duty to cooperate with Social Services (and
vice versa) in order to promote the public’s health and
“It is the obligation of the local authority to make the
welfare. Statute specifically includes children 10.
order which the court has determined is proportionate
work. The local authority cannot press for a more drastic
CCGs have a duty to comply with any request from Social
form of order, least of all press for adoption, because it
Services to help them exercise any of their functions relating
is unable or unwilling to support a less interventionist
to the support of children and their families, if this is
form of order. Judges must be alert to the point and must
compatible with their own duties 11.
be rigorous in exploring and probing local authority
thinking in cases where there is any reason to suspect
CCGs have a duty to make available to Social Services any
that resource issues may be affecting the local
services or facilities the provision of which is arranged by
authority’s thinking.”
the CCG, the services of persons employed by the CCG, and
any facilities of the CCG, so far as is reasonably necessary to In Re W 20, in a judgment handed down by Ryder LJ as
enable Social Services to discharge their functions 12.
recently as 11th October 2013, the Court of Appeal has once
again reiterated what is now expected of local authorities.
CCGs have a duty to ensure that their functions are Local authorities must give evidence as to the services that
discharged having regard to the need to safeguard and would be available to support each of the placement options
promote the welfare of children 13.
available to the court 21. Ryder LJ has said that 22:
Where does this leave the local authority?
The Supreme Court made it very clear in Re B 14 that a court
should only endorse a care plan for adoption when every
other option has been tried and tested. In the words of
Baroness Hale 15 :
“It is quite clear that the test for severing the relationship
between parent and child is very strict: only in
exceptional circumstances and where motivated by
overriding requirements pertaining to the child’s
welfare, in short, where nothing else will do. In many
cases…it will be necessary to explore and attempt
alternative solutions.”
Lord Neuberger commented that 16:
“Before making an adoption order in such a case, the
court must be satisfied that there is no practical way of
the authorities (or others) providing the requisite
assistance and support.”

“It is…not open to a local authority within proceedings
to decline to identify the practicable services that it is
able to provide to make each of the range of placement
options and orders work…Not all services will be
practicable and it is for these reasons that the court
needs to know what services are practicable in support
of each of the placement options …A local authority
cannot refuse to provide lawful and reasonable services
that would be necessary to support the court’s decision
because it disagrees with the decision”
Ryder LJ expressed clear concern as to what would happen
if only some Local authorities identified and procured all
the services available while others failed to do so 23:
“To put it in stark terms, it cannot be right that in one
local authority a child would be placed with a parent or
other kinship carer with significant support to meet the
risk whereas in another local authority the same child
would be placed with a view to adoption in the
implementation of a plan to meet the same risk. The
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proportionality of placement and order are for the court.
The services that are available are for the authority”
In summary, taking Re B, Re B-S and Re W together, Local
authorities are expected to provide the court with a proper
analysis of all the options available to the court. The analysis
must be based on proper evidence and weigh up the pros
and cons of each alternative. Whatever order the local
authority is seeking, there must be evidence that nothing
short of this order will do. For each option, the local
authority is under a duty to adduce evidence of all the
services that would be available to make that option work.
Local authorities will be expected to take heed of the court’s
indications as to the most proportionate order. If the court
believes that a less interventionist order would suffice, the
local authority must do all it can to make this work. Local
authorities seeking care and placement orders simply
because less interventionist orders will be more of a drain
on the public purse are likely to fail.

Does this mean that local authorities now have a duty to
fund psychotherapy where the NHS does not?
The short answer to this is ‘No…and Yes’.
Even after the recent comments of the Court of Appeal in Re
B-S and Re W, it remains the case that the court has no
specific power to order a local authority to fund therapy if
this falls outside the scope of section 38(6) of the Children
Act 1989.

However, this comes with a significant caveat. In the
opinion of the writer, whilst there is no specific power for
the court to order the local authority to pay for therapy, the
recent case law has effectively provided for this through the
backdoor. In light of Re B-S and Re W, the onus has been
placed firmly on the local authority to prove that all options
have been explored, before concluding with clear reasons
why the order being sought is proportionate. If there is a
way that the family can be kept together, everything must
be done to make sure this happens. There needs to be clear
It would appear from the above that the Court of Appeal evidence that the local authority has considered every
now expects local authorities to pull out all the stops to possible placement option and the support services that
make the most proportionate order work. The judges each of these would require.
appear to be saying that it is for the local authority to
identify the services that are practically available, and once Therefore, in cases where a parent requires specialist
those services are identified, the local authority will be therapy, if the NHS is not under a duty to fund it, and
lawfully refuses to do so, it may well fall upon the local
expected to put those services in place.
authority to fund it. The local authority cannot be forced
Having said this, even after the recent bout of cases from the outright to fund the therapy but the court is still able to
Court of Appeal, it remains the case that the court does not invite the local authority to reconsider the care plan. The
specifically have power to order Social Services to fund court may do this on numerous occasions. The local
psychotherapeutic treatment for a parent in care authority could only continue to refuse to amend the care
proceedings. Whilst a court does have power to order plan if this decision is reasonable, lawful, procedurally fair
assessments under section 38(6) of the Children Act 1989, and respects the parties’ human rights. If the local
the main focus must be on the child. The House of Lords has authority’s basis for refusing to change the care plan is
previously stipulated that, where what is to be assessed is flawed on any of these grounds, in light of Ryder LJ’s
the parent’s capacity to respond to psychotherapeutic remarks in Re W, there is a good chance that the matter
could be referred to the High Court for judicial review.
treatment, this comes outside the scope of section 38(6) 24.
Whilst the court has no power to specifically order Social
Services to fund an identified therapy if this falls outside the
scope of section 38(6), the court does of course retain the
power to adjourn proceedings to allow the local authority
further time to reconsider the care plan. This situation, of a
‘stand-off’ between the court and the local authority, was
clearly envisaged by Hale LJ in Re W and B; Re W 25. The
court can adjourn proceedings and invite the local authority
to reconsider its care plan on more than one occasion. The
local authority is then under a duty to reconsider its care
plan.
In Re W 26, Ryder LJ has given us a timely reminder of the
serious implications of the court asking the local authority
to reconsider its care plan if it fails to meet the court’s
expectations. If after repeated times the local authority has
been asked to reconsider the care plan and such plan
remains unchanged, this decision can ultimately be made
the subject of judicial review at the High Court. Such
decision could be found to be unreasonable and in
contravention of the parents’ Art 8 rights.

Therefore whilst the recent case law does not go so far as to
place a duty on the local authority to pay for the therapy, it
must follow from the judges’ remarks that the local
authority must go with the order deemed to be the most
proportionate. This does, to some extent, mean that the local
authority’s hands are tied.
________________________________
Section 3a NHS Constitution; NHS Act 2006 ss3, 83, 99, 115
and 126.
2 Part 9, NHS Commissioning Board and Clinical
Commissioning Groups (Responsibilities and Standing
Rules) Regs 2012
3 Part 8, NHS Commissioning Board and Clinical
Commissioning Groups (Responsibilities and Standing
Rules) Regs 2012
4 NHS Act 2006, section 3A
5 National Institute for Health and Care Excellence
(Constitution and Functions) Regs 2013, reg 7 and 8
6 ibid, reg 7(7)(b)
7 NICE Clinical Guideline 78
8 Part 7, NHS Commissioning Board and Clinical
Commissioning Groups (Responsibilities and Standing
Rules) Regs 2012
9 R v North West Lancashire Health Authority, ex p A, D & G
[2000] 1 WLR 977, as applied in R v Swindon NHS Primary
Care Trust ex p Ann Marie Rogers [2006] EWCA Civ 392
1
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NHS Act 2006, section 82; Children Act 2004, section 10
Children Act 1989, section 27
12 NHS Act 2008, section 80
13 Children Act 2004, section 11
14 [2013] UKSC 33
15 ibid, paragraph 198
16 ibid, paragraph 105
17 [2013] EWCA Civ 1146
18 ibid, paragraph 34
19 [2001] EWCA Civ 16
20 [2013] EWCA Civ 1227
21 ibid, paragraph 79
22 ibid, paragraph 81-3
23 ibid, paragraph 82
24 Re G (Interim Care Order: Residential Assessment) [2005]
UKHL 68; [2006] 1 FLR 601
25 [2001] EWCA Civ 757; [2001] 2 FLR 582
26 [2013] EWCA Civ 1227, paragraphs 83-4
10
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CASES
G (A Child - Intractable Contact) [2013] EWHC
B16 (Fam)
The application concerned a girl ("G") who was 13 years old.
The father applied to vary a contact order made on 14 March
2006 ("the order"). The order was long and restrictive. The
key provision which the father sought to change was the
frequency of direct contact which was set at 3 times a year.
The mother was a 47 year old teacher. The father was a 56
year old retired police officer. The parents met in 1996. They
married in 1997 and separated 3 weeks before G was born.
The first application for contact was issued when G was 10
weeks old and for the first six years of her life litigation
between her parents was constant. Within these
proceedings G was made a party to the proceedings and a
CAFCASS officer was appointed as her guardian ad litem.
By the time of the final order on 14 March 2006 there had
been more than 40 court hearings.

made by consent. The order included a comprehensive
prohibited steps order restricting the father's contact with
professionals involved in G's life and an order pursuant to
s.91(14) Children Act 1989 which was to continue for a
period of six years until 30 April 2012.
The father made two applications for permission to apply to
vary the contact order in 2009 and 2010. The first led to an
order in respect of the provision of school
photographs/DVD. The second application was dismissed
and he was ordered to pay the mother's costs.
The s.91(14) order expired on 30 April 2012. The next day
the father wrote to the mother asking her agreement to
contact being extended with an immediate increase to two
Saturdays a month for two months, to be followed by
significant additional contact during the 2012 summer
school holidays including staying contact. This was not
agreed and the father issued an application on 26 June 2012.

The first CAFCASS report recommended that contact
should be increased to one full day a month and telephone
contact at agreed times. This report was prepared without
G's wishes and feelings being ascertained. On 2 November
In the early days of the litigation the father was having G was made a party to the proceedings and National Youth
frequent contact including, for a while, overnight contact. Advocacy Service ('NYAS') accepted the appointment as
There were consistent reports of good quality contact Children's Guardian.
between G and the father and of a warm and loving
relationship between them. A sad and complicating factor The father sought increased and regular contact with G and
in the case was that G was diagnosed as suffering from asserted that this was also the wish of G. This was not G's
cancer in 2003. She was having regular in-patient stays in wish as communicated to her guardian who stated she
hospital albeit the father was having regular contact with G wished contact to take place six times a year but not
both when she was receiving in-patient treatment overnight. The mother opposed the extensive contact
(chemotherapy) and when she was at home. A further sought by the father on the basis that the father
complicating factor was the attitude of the father towards demonstrated little change since 2006. The mother did
the mother, the professionals in the case and generally. The however accept that contact should be increased and she
court accepted that G enjoyed contact but concluded that G would support G if she asked for additional contact.
was being adversely affected by the proceedings and by the However, the mother expressed deep concern that as G
behaviour of the father. Of particular concern to the court became older the father would seek to browbeat her and if
was the father's lack of insight into his intimidating and contact was more extensive there was a real risk the father
rigid behaviour and the impact of it on others and the extent would use emotional pressure to coerce G into agreeing to
to which he undermined the mother as primary carer. His more and more contact.
pursuit of contact with G was described as "an obsession".
The NYAS caseworker had met G eleven times and
The father was the subject of a psychological assessment observed two contacts between G and the father. The
undertaken in 2004 by Dr John Richer, a Consultant Clinical observations of contact were very positive and the
Psychologist at the John Radcliffe Hospital in Oxford. Dr caseworker observed that G loved her Dad very much and
Richer identified that when under stress within enjoyed seeing him. The court identified that a key issue
relationships the father could exhibit significant mood was whether the father had moved on since the earlier
swings and at times, aggressive and frightening behaviour. litigation. It was the caseworker's view that the father had
He also highlighted that the father overindulged G, and to not done so, he accepted little responsibility for his
an extreme level, and his attitude to her was almost an behaviour in the previous proceedings and would be as
obsession. Dr Richer recommended a period of single-minded in pursuing the relationship he wanted with
psychotherapy and contact two or three times a year. G as he was prior to 2006. In this regard therefore the risk of
Finally, Dr Richer concluded that G's attachment status was manipulation and controlling remained and placed G at risk.
ambivalent insecure.
The trial judge considered the approach of the court in Re S
Dr Bryan Tully, clinical psychologist, also reported in 2004. (Transfer of Residence) [2010] EWHC 192 (Fam) , and the
He identified that the father was exhibiting a degree of recent decision of Re A (A child) [2013] EWCA Civ 1104 and
depressive mood and had a "pre-occupied" attachment observed that an application in respect of residence and
style. Dr Tully believed the father was unlikely to make contact would fall into the category of cases in which a trial
major psychological changes.
judge's task is to comply with an obligation under HRA
1998, s 6(1) not to determine the application in a way which
At the final hearing on 14 March 2006, the key provisions of is incompatible with the Art 8 rights that are engaged.
the order provided for direct contact three times a year,
indirect contact at significant festivals and in the months
when no direct contact was to take place. This order was
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The judge evaluated the wishes and feelings expressed by H
and considered whether they were rational, congruent and
genuine. He was satisfied that the wishes and feelings
which G has consistently expressed to the NYAS
caseworker were rational, congruent and genuine and she
was not simply expressing the views of the mother. The
judge accepted that G's emotional welfare required that she
be protected against the kind of behaviour previously
exhibited by the father and acknowledged that she would
also be distressed if contact was ordered which departed
from that which she had requested or objected to.

mother's Solicitor confirmed to the Local Authority that the
revocation application had been submitted and asking that
AW should not be placed until the outcome of the hearing.
On 15th April, the local authority's Solicitor wrote saying she
had informed the parents' Solicitors on the 9th April that the
child was due to be placed for adoption on Thursday 11th
April. However, the letter went on, "we informed you on 10th
April that the child was placed on that morning." On 18th April
2013, the South London Family Proceedings Court
determined that there was no jurisdiction to proceed with
the parents' revocation application.

The judge accepted that if there were any repetition of the
father's previous behaviour there was a real risk that that
would cause G emotional harm. The judge observed that the
mother may have over-protected G but accepted that the
father lacked insight into his behaviour, and there was little
real change in his understanding of his behaviour and its
impact on G since 2006. The judge was therefore not
satisfied that the father was able to meet G's emotional needs.

The parents promptly indicated that they would seek
judicial review of this decision. In response, the local
authority itself applied (not needing leave to do so) for the
revocation of the placement order, on the basis that its doing
so would avoid judicial review proceedings which could
take several months and would enable a substantive
hearing of the merits of the parents' case.

The judge HHJ Clifford Bellamy sitting as a judge of the
High Court, endeavoured to provide for an order which
would endure, avoid further application and which was
practical and workable and which, in the event of noncompliance, offered a realistic possibility of it being
successfully enforced. The judge ordered direct contact
during holiday periods on 8 occasions a year. Indirect
contact remained as previously ordered albeit that G was
able to contact her father by mobile phone as and when she
wished with limitations set out as to the manner in which
the father could respond to this communication. Finally, the
judge granted a further s.91(14) order in respect of the father
to continue until G's 16th birthday.
Summary by Alison Easton barrister, Coram Chambers

AW (A Child - Application to Revoke
Placement Order - Leave to Oppose
Adoption) [2013] EWHC 2967 (Fam)

That application came before Pauffley J and was listed for a
three day hearing in August 2013. The week before the
hearing, the prospective adopters applied for an adoption
order. It was suggested at the outset of the hearing by
Counsel for the adopters that to permit the application of
the local authority to proceed would be in effect to permit
the parents to apply to revoke the placement order in a
manner which circumvented both s24(2) and s47(5) of the
Adoption and Children Act 2002. The Court was invited,
however, to deem an application as having been made by
the parents for leave to oppose the adoption (which was
possible now that an adoption application was before the
Court), it being noted that the tests for leave to revoke a
placement order and leave to oppose adoption are
analogous.
On the first day of the hearing before Pauffley J, it was
ordered that the parents' deemed application for leave to
oppose the adoption be heard at the same time as the local
authority's revocation application, so as to allow for a
substantive hearing which did not offend the statutory code.
Considering the two stage test, Pauffley J held:

The proceedings concerned applications in relation to a two
year old child, AW, who was the subject of care and
placement orders made in September 2012. The parents
initially sought to appeal those orders, but at a hearing on
5th December 2012 withdrew their applications for
permission to appeal on the basis of an indication from the
Court that they should instead apply for revocation of the
placement order. On 6th December 2012 the Mother's
solicitors prepared but did not issue an application for
revocation of the care and placement orders, which was
served on the Local Authority on 7th December 2012. On
four successive occasions between then and April 2013 the
Mother's solicitors wrote to the Local Authority to seek a
reasoned response to the application for revocation,
without, it was said, a response. On 2nd April 2013 the
Adoption Matching Panel met and approved Mr and Mrs A
as suitable adoptive parents for AW. On 4th April, the local
authority's Solicitor wrote to the mother's legal team saying
that AW had been matched with adopters and that there
was a plan for her to be placed the following Thursday.
On 8th April, the parents' application for revocation of the
placement order was sealed. The following day, the

1. In relation to change of circumstances, there had been
progress from the parents and indeed the local authority
had agreed to their keeping their further child, MT, in
their care. However, their progress had halted to the
extent that the local authority was questioning whether
it had made the correct "call" in relation to MT. The
parents had stopped engaging with psychological work,
there had been a decrease in compliant with MT's Child
in Need Plan, and the parents had chosen to conceal,
until shortly prior to the hearing before Pauffley J, the
fact of the Mother being pregnant again. This regression
was considered by the Judge particularly disappointing
in light of the high quality of social work which had been
provided by the local authority in the case. Pauffley J
found that there had not therefore been a change of
circumstances of a nature and degree sufficient to open
the door the exercise of judicial discretion.
2. In relation to the welfare limb of the test (which was
considered only for completeness, as there had not been
found to be a sufficient change of circumstances)
Pauffley J considered each of the factors in the welfare
checklist contained as s(4) of the Adoption and Children
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Act 2002. She described the prospective adopters, Mr
and Mrs A, as being a "superlative" couple and
concluded that it was plain that AW's overriding need
was to remain with Mr and Mrs A on the basis that she
would become their adopted child.

Holman J reminded himself both that the standard of proof
was that of the criminal jurisdiction and that the burden lay
with the mother, before commenting that, like Wood J, he
had found the father "shifty, evasive and plainly dishonest".
He did not accept his case that he had been unable to
comply because his family had withdrawn from
The application for leave to oppose the adoption was communication with him. The father was "bitter" with
therefore refused.
regard to both the mother and the English court, the
jurisdiction of which he was unwilling to accept.
Summary by Thomas Dudley,barrister, 1 Garden Court
Family Law Chambers
With regard to sentencing, the judge accepted that the
approach in Re W (Abduction:Committal) was lawful; this
provided authority for the court to make "successive
mandatory injunctions requiring positive actions...a failure
Button v Salama [2013] EWHC 2972 (Fam)
to comply with any fresh order would properly expose the
defaulter to fresh contempt proceedings and the possibility
See also: Button and Salama [2013] EWHC 2474 (Fam)
of a further term of imprisonment."
In September 2013, Holman J heard an application to
Holman J rejected the father's arguments (that it would be
commit a father to prison for contempt.
unfair to sentence him again for the same offence and that
The background to the matter was that a 6 year old girl, he was entitled to know the "determinative ending" of his
having been taken to Egypt on holiday by both parents in sentence) observing that he was not being so punished but
December 2011, had been removed from her mother's care was being sentenced for breach of the orders made on 2nd
and placed with paternal family by her father. The mother July only. He knew the determinative date and, if sentenced
had returned to England without her, followed, about a year again, would know the end date and his release date at the
half way point. His counsel, whilst submitting that Re W
later, by the father.
The mother had started proceedings in which the child had was wrong, accepted that it was binding and could only be
been warded and various orders were made (to which a challenged in a higher court.
penal notice was attached) including orders requiring the
father to return the child to the jurisdiction, to disclose As for the assertion on the father's behalf that further
details of her whereabouts and the arrangements for her sentencing would be disproportionate, having considered
the relevant passages of Re W, Holman J, accepted the
care.
mother's submission that the very fact of the breaches
The father's non compliance had resulted in his committal having been repeated had become an aggravating factor.
to prison, where he had remained since January 2012. The Even though the father had now served 3 1/2 years and at
most recent committal had been pursuant to the order of some point, further punishment would become "excessive",
Wood J in July 2013. The father's continuing failure to obey that point had not yet been reached.
or even attempt to obey the orders had resulted in his
having been detained for 21 months (which was the He was not, however, persuaded to impose 12 month
equivalent of an aggregate sentence of 3 and a half years sentences (which might run the risk of bring excessive) and
therefore imposed further concurrent sentences of 6 months
imprisonment).
to be served consecutive to the sentences imposed by Wood
Holman J stressed that it was essential to understand that J. He also made a further order in similar terms to that of
Wood J had made fresh orders which placed the father Wood J, with directions to ensure that there would be no
repeat of the procedural difficulties encountered.
under fresh obligations to comply.
He also noted that there was express provision for a further
hearing to be fixed to consider the issue of the father's
further contempt should the child not be returned; this was
of relevance as there was a procedural defect. The notice to
show cause had not been served on the father until his
attendance at court. Given that it was fundamental that a
respondent to any notice committal application should have
adequate notice, "in almost any other circumstances" this
defect would have been "fatal" to the application. Here,
however, the father had known both of the hearing and of
its purpose from the order of 2nd July. He had known that
if he did not comply, the issue of his further contempt
would be considered at this hearing.

Summary by Katy Rensten, barrister, Coram Chambers

The father had frankly admitted non-compliance and knew
"perfectly well" that he had breached the orders of Wood J.
In the particular circumstances, therefore, the lack of
personal service could be overlooked and the application
could proceed.

The mother started proceedings in which the child was
warded and various orders were made (to which a penal
notice was attached) including orders requiring the father to
return the child to the jurisdiction, to disclose details of her
whereabouts and the arrangements for her care and to lodge
his passports with the Tipstaff.

Button v Salama [2013] EWHC 2974 (Fam)
See also: Button and Salama [2013] EWHC 2972 (Fam)
The case concerned a 6 year old girl who, having been taken
to Egypt on holiday by both parents in December 2011, was
removed from the mother's care and placed with the
paternal family by the father. The mother returned to
England without her, followed, about a year later, by the
father.
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The father's non compliance resulted in his committal to concurrently, consecutive to the sentence previously given
prison, where he had remained since January 2012.
by Cobb J.
In January 2013, Cobb J committed him to prison for a
further 6 months and made fresh orders reaffirming the
obligations with which the father was to comply. No
compliance having been forthcoming,the case came before
Wood J in July 2013 on the mother's application to show
cause.

(No separate penalty was imposed for a breach found in
relation to failure to surrender his passports as, despite his
"egregious" non compliance, they had been retrieved by
other means and an additional penalty would have served
no purpose.)

Finally, Wood J made further orders, including directions
In considering the matter, Wood J gave himself a Lucas for the matter to be returned to court before the expiry of the
warning and reminded himself that :sentence now imposed, with, if necessary, another show
cause notice being issued.
- he was not trying a child abduction case
Summary by Katy Rensten, barrister, Coram Chambers
- that the burden of proof lay with the applicant,
- that the standard of proof was that of the criminal
jurisdiction (ie beyond reasonable doubt) and that,

LC (Children) [2013] EWCA Civ 1058

Appeal by father in proceedings under the Hague
Convention against an order for the return of four children
to Spain where it had been held that Spain was the habitual
residence of the children. Appeal in respect of habitual
residence dismissed but the case was remitted to the Family
Having set out in detail the obligations placed on the father Division because the judge had failed to give sufficient
by the order of Cobb J, Wood J went on consider the weight to the length of time the eldest child had spent in
evidence, finding the mother to have been truthful, but the England and her objections to returning to Spain.
father to have been "shifty, evasive and plainly dishonest".
Moreover, the father's defence (that his family had "closed This was an appeal from a decision of Cobb J (LCG v RL
ranks" against him and that the means of compliance were [2013] EWHC 1383 (Fam)) in respect of four children (T aged
therefore outside his control) was "bogus" and "designed to 13; L aged 10; A aged 8 and N aged 4). The parents lived in
mislead the court".
England throughout their relationship, but M, who was
Spanish took the children to Spain for the summer holidays
Accordingly, having found that there had been breaches of each year. The children were Spanish nationals with an
the orders of Cobb J, he then went on to consider sentencing. extended Spanish family they knew well, and were more or
less bilingual. When the relationship ended, the mother (M)
It was argued on behalf of the father (citing Article5 of the returned to Spain with the 4 children in June 2012 to live.
ECHR incorporated as Schedule 1 of the Human Rights Act The children spent Christmas 2012 with their father (F) in
1998) that the breaches under the current application were England and were to return to Spain on 5 January. F
(a) repetitions of previous breaches for which punishment brought proceedings in England on 10 January to secure
had already been meted out and (b) that further punishment protective orders on the basis that the children said they did
for the "same offences" would be disproportionate.
not wish to return to Spain. M made a Hague Convention
application for the children's return to Spain.
An
Both parties' counsel referred (inter alia) Re W (Abduction – application was made on behalf of T for separate
Committal) [2012] 2FLR 133. Wood J was of the view that the representation.
correct approach to follow was that taken that case (in
which the trial judges had drawn attention to sentences At first instance the judge refused T's application on the
passed in the criminal jurisdiction as a "cross check" when basis that her position would be adequately represented by
determining proportionality in sentencing).
F and by CAFCASS and the desirability of shielding a child
from the court proceedings. The judge found that F had
Father's counsel urged caution against punishing more than agreed to the children moving to Spain for an indefinite
once on the same facts and sought to suggest that the fact period; they were habitually resident in Spain; they had
that the judgment in Re W contained no reference to Article been wrongfully retained in England (Hague Convention
5, rendered reliance on that case unsafe.
on the Civil Aspects of International Child Abduction 1980
art.3). The judge found that T strongly objected to going
Rejecting both arguments, Wood J found that he was back to Spain, and that she was of sufficient age and
dealing with "fresh contempts based on a fresh order maturity for her views to be taken into account, but he
relating to a different period of time on fresh facts" and that, considered that her views were not determinative and did
as he was bound by Re W, any issue with it (right or wrong) not amount to an exception to her returning to Spain under
would have to be taken up elsewhere.
art.13 of the Convention along with her siblings.
- for the purposes of penalty, any breaches found must
be new and settled breaches from those previously dealt
with.

Although noting that the father had serve 18 months in There were some difficulties arising from the applications at
prison, he did not consider that it would be the appeal stage by T, and by L and A to be joined (paras
disproportionate to sentence him further.
15-34). The court upheld Cobb J's decision not to join T for
the reasons given. Where the children's positions could be
Accordingly, he sentenced the father to four sentences of 6 aired fully by M and F, the duplication of effort by adding
months each for separate breaches, all to be served the children as parties served to obfuscate rather than clarify.
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F appealed on the basis that the judge had wrongly found
the children were habitually resident in Spain on the basis
that F had not agreed to a change in habitual residence; the
children had not integrated into Spanish life; the judge had
given insufficient weight to the clear evidence that the
children did not consider Spain to be their home.
Alternatively, the judge had not given sufficient weight to
the right of the children or any of them to choose their own
habitual residence.

M (Children) [2013] EWCA Civ 1170
The local authority made an application to appeal against
the refusal of the first instance judge to make findings
against the intervener in relation to allegations made against
him by the child, including behaviours which the intervener
admitted but the trial judge refused to categorise as "having
sinister sexual overtones or abusive connotation."
The key point is that the local authority did not seek to set
aside the order made, the final order having been made in
support of the local authority's position. The Court of
Appeal was concerned with jurisdiction, that is, whether the
negative findings of the trial judge "were capable of valid
appeal process, they not founding nor comprising a final
order of the court below."

The Court held that existing authorities confirm that a child
may have an habitual residence different from his parents,
but these authorities are in the context of children not living
with their parents. A decision as to whether a child could
have a different habitual residence from a parent he was
living with must await a case where such a decision is
necessary.
The relevant legislation is s.77 of the County Courts Act 1984:
Habitual residence is a question of fact to be decided by
reference to all of the circumstances. The starting point was
that the children take their habitual residence from the
parent with whom they live.

"...if any party to any proceedings in a county court is
dissatisfied with the determination of the judge or jury,
he may appeal from it to the Court of Appeal in such
manner and subject to such conditions as may be
provided by the Civil Procedure Rules."

F consented to the move to Spain – an unassailable finding
of the judge below.
CPR 52.10(2) provides the appeal court with the power to:
When considering as a hypothesis (but making no decision
on whether this was an established proposition at law)
whether the children's perceptions had an impact on the
consideration of habitual residence, the Court stressed it
was important to be cautious about evidence as to state of
mind; and to keep a firm focus on the family as a whole. The
Court found that Cobb J had considered the children's
perception in reaching his decision on habitual residence.

"(a) affirm, set aside or vary any order or judgment
made or given by the lower court;
(b) refer any claim or issue for determination by the
lower court;
(c) order a new trial or hearing;..."

The Court of Appeal followed the finding of Waller LJ at
The appeal against the judge's finding that the children's paragraphs 27 and 28 of Cie Noga d'Importation et
habitual residence was in Spain on the operative date was d'Exportation SA v Australia and New Zealand Banking Group
dismissed.
Ltd and Others [2002] EWCA 1142, [2003] 1 WLR 307:
In respect of the decision to return T to Spain, the Court
determined that two matters were not given sufficient
weight by the judge below. These were that i) T had spent
the whole of her life save for 3 months in England, and ii) T's
objections to returning were so robust and determined that
returning her to Spain against her wishes was unlikely to
resolve the family difficulties.
There was no evidence before the court to make a decision
regarding the remaining siblings; because the impact of
splitting up the children was unknown. This question was
remitted to the Family Division for determination as soon as
possible.

"The court only has jurisdiction to entertain "an appeal".
A loser in relation to a "judgment" or "order" or
"determination" has to be appealing if the court is to
have any jurisdiction at all. Thus if the decision of the
court on the issue it has to try...is one which a party does
not wish to challenge in the result, it is not open to that
party to challenge a finding of fact simply because it is
not one he or she does not like."

The local authority sought a recital to the order detailing the
findings made. The Court of Appeal stated that it would be
good practice for a document to be annexed to the order.
However, this did not change and would not change the
substance of the order made and, therefore there was no
Summary by Martina van der Leij, barrister, Field Court judgment, order or determination for appeal. The appeal
Chambers
was dismissed by the Court of Appeal without
consideration of the merits of the grounds of the appeal.
Summary by Akta Chipalkatty, barrister, Church Court
Chambers
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S (A Child) [2013] EWCA Civ 1073

The parties had travelled regularly. M had been born in the
US and S in Australia. Ten months after S's birth, the parents
separated but agreed shared care arrangements for both
girls. During the next year, after court proceedings had been
initiated in the Australian Family Court, the parents entered
into an agreement to leave Australia and live separately, but
close together, in the US. The agreement appeared to record
that S and the mother would move permanently together
and M would be coming permanently with the father,
taking a holiday in Thailand en route.

In this judgment, decided before Re B-S, the Court of Appeal
overturned care and placement orders following an appeal
by the mother of a one year old. The focus of the appeal was
whether the orders had been disproportionate. It was
argued that the judge had not had sufficient information
about the options for supporting the mother with the care of
the child. The mother had learning disabilities. The case
illustrates the difficulties of divisions within local
authorities, as the adult team was supportive of the mother,
whilst children's services did not agree. The services had
failed to work together to properly assess the mother's needs. Prior to leaving for Thailand, the father indicated to the
mother by text that he intended to take M to visit the UK
The Court found that the judgment did not convey any real after their holiday. Despite the mother not agreeing to do
sense of the fact that the placement order should be a last this, M was taken to her paternal grandmother's home in the
resort. In relation to the order, the trial judge had said the UK, from where the father later emailed the mother and
stated that it was now his intention to remain in the UK and
following:
not travel to the US. The mother promptly issued
proceedings in relation to the custody of both children in the
"The effect on her of that is that she will of course break
US, before issuing proceedings in the UK.
the bond with her mother, she will have to form new
bonds. The reassuring thing, from my point of view, is
that she is young enough perhaps to not know as much
about it as if she were a two, three, four or five-year old.
Therefore, whilst the effect on her would be disturbing,
the effects, I am satisfied, would not be long-term."
[para 36]
"The effect on her [of adoption] is ….that of course she
will no longer be a member of M's family joint
responsibility will be extinguished [sic] and that could
have a damaging impact on her identity and emotional
wellbeing. However, becoming an adopted parent [sic]
will provide her with a permanent substitute family. It
will provide her with people who are legally responsible
for her and therefore they will be fulfilling parental
responsibilities. If there is to be any contact that can be
by letterbox so that she will, in the end, be able to know
what her parents and her mother is like [sic] and will
have access in the future if she wishes to contact her
mother. Her protection is more important at the end of
the day than having contact with or remaining with her
family." [para 37]

The matter came before Keehan J, who heard oral evidence
from both parties and read a report from CAFCASS, who
had interviewed M. The father asserted that there was no
firm agreement between the parents to live in the US, and
raised concerns about M's ability as a carer. The judge
considered that he had rarely heard a witness give evidence
that was so blatantly untrue.
The judge considered when the father had formulated a
plan to live in the UK, for if he had done so before he and M
left Australia, it would have been a wrongful removal,
whereas if it had occurred afterwards, it would be a
wrongful retention. He decided that he was in no doubt that
the father's decision to renege on the plan was formulated
before the departure from Australia, and found that there
was a wrongful removal. He then considered the father's
defence to the applications – namely, that M objected. He
determined that M did not object to going to the US, but did
object to being separated from her father. This did not reach
the status of objection within the meaning of Article 13 of
the convention.

The judge then turned to the father's assertion that if it were
ordered that M should go to the US, he would not go with
her. Given the close relationship between father and
daughter and the fact, as found, that he was a loving and
caring father, the judge determined that this was a litigation
This judgment has since been added to by the judgment in ploy.
Re B-S, which confirms and expands upon the observations
Finally, the court considered the unusual situation whereby
above.
the requested return of a child, following wrongful removal,
Summary by Jacqui Thomas, barrister, 37 Park Square was to a third state, the family having left the country from
which the child was returned. The judge decided that the
Chambers
Convention should be given a purposive interpretation,
which sought to promote the interests of a child, and
observed that it would be absurd, artificial, and contrary to
O v O [2013] EWHC 2970 (Fam)
the interests of M to be returned to Australia. He duly
A mother of two children, M (9) and S (2), applied under the ordered the return of M to the US, where a welfare decision
inherent jurisdiction and under the Hague Convention for could be made.
The Court found that was not sufficient recognition of the
orders that the judge was proposing to make, which were of
huge consequence. The judge had not justified how it was
established that the child's welfare required adoption.

the return of M to the US. The applications were opposed by
the children's father who asserted that M should remain Summary by Gillon Cameron, barrister, 14 Gray's Inn
Square
living in the UK, or that, if there were to be an order made
under the Hague Convention, that M be sent with him to
Australia, the country in which M had previously lived, for
a determination of welfare there.
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mother's capability, whether the order was a
disproportionate interference with the mother's article 8
rights and that the imposition of a care order amounted to
an error of law when the local authority sought a less
This appeal followed a final (welfare) hearing in which the
interventionist order.
local authority concerned had sought a supervision order.
Throughout the proceedings the mother and child had
The judgment of the Court of Appeal considers the
remained together in a series of foster placements and then
applicable law in some detail, noting that this was a case
independent living. The circuit judge made a care order but
that was initiated and heard in Wales.
on the basis that her view, shared by the child's guardian,
was that the child should remain with her mother but that
The court's powers extend to making an order other than
the local authority needed to share parental responsibility.
the order sought by the local authority. The process of
deciding what order is necessary involves a value judgment
The mother appealed and the appeal was supported by the
about the degree of intervention required by the state to
local authority. The basis of the mother's appeal was that
meet the risk against which the court decides there is a need
the care order was disproportionate on the basis of the
for protection. The starting point is the court's findings of
available evidence. The local authority had declined the
fact and it is then necessary to move on to the value
judge's invitation to amend its care plan to reflect her view.
judgments that are the welfare evaluation. That evaluation
The question for the Court of Appeal was therefore whether
is for the courts not for the local authority. It is simply not
the judge was wrong to have made the care order on the
open to a local authority to decline to accept a court's
basis of a care plan with which she did not agree and in
evaluation of risk, even if they disagree with it. That
circumstances in which the plan was opposed by both the
evaluation will inform the proportionality of the response
mother and the local authority.
which the court decides is necessary. In circumstances in
which a local authority declines a court's invitation to
The background to the case was that the mother had made
amend its care plan, the High Court may decide the
allegations of sexual abuse by members of her own family
challenge by way of judicial review. Parliament has given
and physical abuse by her parents. The local authority had
the power to decide what, if any, order to make to a judge
therefore commenced care proceedings when the child was
and there would be no purpose in this if a local authority
a month old due to concerns about the risk this posed to the
could simply ignore what the judge has decided.
mother's child and the ability of the mother to protect her.

W (A Child) v Neath Port Talbot County
Borough Council [2013] EWCA Civ 1227

The mother subsequently withdrew her allegations stating
that they had been false. A lengthy fact-finding hearing
took place and the mother was found to have lied and to
have fabricated the allegations.
However, the local
authority did not accept the judge's evaluation of risk
arising out of those findings. Their view was that the
mother had been persuaded to withdraw her allegations
and that this further went to the issue of her ability to
protect W from the risk of harm posed by her family.
Initially their position was that they wished to discontinue
the proceedings as the judge had found the allegations to be
false. They declined the judge's invitation to pursue the
proceedings on the basis of an alternative threshold. The
proceedings were therefore adjourned and an independent
psychologist instructed.

However, allowing the appeal, substituting the care order
for an interim care order and directing the local authority to
file a choate care plan, the Court of Appeal held that the
evidence before the circuit judge had been lacking. The
local authority had failed to identify the services it was able
to provide to make each of the range of placement options.
The court had therefore been unable to carry out the
balancing exercise referred to in the recent case of Re B-S
(Chidren). The judge had been unable properly to carry out
her welfare and proportionality evaluations. This was a
direct result of the stance of the local authority and their
refusal to accept the outcome of the fact-finding hearing. It
is not open to a local authority to fail to provide this
evidence simply because it disagrees with an aspect of the
stance taken by the court or because it wishes to argue for a
particular order.

The psychologist reported that the mother continued to
Summary by Sally Gore, barrister, 14 Gray's Inn Square
make allegations. The judge decided that these allegations
needed to be determined because, if false, they would
provide further evidence of the mother's maladaptive
behaviours, although the local authority was of the view ET v TZ [2013] EWHC 2621 (Fam)
was that these allegations were not relevant to the question
Two applications were brought by the mother of an eight
that the court would ultimately need to determine.
year old boy. The first application had been initiated in
At the welfare hearing, the judge concluded that the child Poland pursuant to the Hague Convention, and had been
was at risk of emotional harm arising out of the mother's brought before the English Courts for emergency relief. The
maladaptive conduct and that her difficulties 'prevent her second application was made pursuant to Arts 23-29 of
from adopting a protective role'. The judge was critical of Brussels II Revised, in which the mother sought a
the local authority for failing to consider how the mother's declaration of enforcement of a Polish order which had
need for ongoing mental health and other support, as granted her interim residence.
identified by the psychologist, could be met. The judge
acknowledged at the outset that W was thriving in her The mother and B had returned to Poland from England
after the parties' separation in 2008. There had been contact
mother's care.
between the father and child, but in 2010, the father had
The appeal focused on whether the judge was wrong in her removed the child from the mother's care, a step described
evaluation of risk and in the exercise of her value judgment by the court as kidnap. The mother had subsequently
by giving too much weight to risk and too little to the obtained the interim residence order, but the father had
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failed to return the child, and had later travelled to England
with him, illegally, and without the consent of the mother.
There had been enforcement orders, summonses and a
warrant for the child's return in Poland. The Polish courts
had gone so far as to remove the father's parental
responsibility.
The court found that it had to consider the enforcement
issue first. The father argued pursuant to Art 23(a) and (b)
of Brussels II, that the judgment should not be recognised,
on the basis that it was contrary to public policy and that the
child's voice had not been heard. The court reviewed the
authorities relating to the Art 23 objections, in particular the
guidance of Re S (B 2: Recognition: Best Interests of the Child)
(No. 1) [2004] 1 FLR 571, and Re L (Brussels II Revised)
(Appeal) [2013] 1 FLR 430, in which it was held by Munby LJ,
that Art 23(a) contained a very narrow exception and the bar
was set very high:
"Recourse to the public policy clause in Article 27(1) of
the Convention can be envisaged only where
recognition or enforcement of the Judgment delivered in
another contracting state would be at variance to an
unacceptable degree with the legal order of the state in
which enforcement is sought in as much as it infringes a
fundamental principle. In order for the prohibition of
any review of the foreign judgment as to its substance to
be observed the infringement would have to constitute
a manifest breach of a rule of law regarded as essential
in the legal order of the state in which enforcement is
sought or a right recognised as being fundamental
within that legal order."(para 37).
The court found that it had to ask whether the situation was
so obviously and extremely abusive so as to qualify as the
exceptional case. In the present case, it was held that it was
not, and therefore the necessary declaration of enforcement
was made.
Summary by Jacqui Thomas, barrister, 37 Park Square
Chambers

LCC v A & Ors [2011] EWHC 4033 (Fam)
The four children in respect of whom this application was
brought had been the subject of care proceedings. At the
conclusion of these (in which findings of long term neglect
were made) the court approved separate long term foster
placements for the older three children and a plan for an
adoptive placement for the youngest child.

between the LA and the parents, if there was no pressing
medical need for an early determination, it would obviously
be more appropriate for issues of this nature to be decided
after the final hearing, it being the case that if the children
were returned to the parents' care without the LA sharing
parental responsibility, there would be no need for the court
to determine the issue.
Theis J heard the application on submissions and with full
skeleton arguments, despite the absence of the parents, their
legal representatives having confirmed they were content to
proceed.
Theis J outlined the law (in respect of which there was no
dispute) as follows:
- Once the inherent jurisdiction is invoked, the welfare
of the child is paramount.
- When exercising the "parent's patriae" jurisdiction
(whilst not excluding the parents) the responsibility for
decisions whether to give or withhold consent is that of
the court alone.(Re J (A Minor)(Wardship:Medical
Treatment)[1991] 1FLR 366).
- Where there is a dispute between parents and the LA
over the exercise of parental responsibility, although the
decisions of "devoted" parents should not be
disregarded and whilst their consent or refusal is an
important consideration, the role of the court (once the
inherent jurisdiction is invoked) is to exercise an
independent and objective judgment and, in so doing,
the court may overrule the decision of a "reasonable
parent". (Re Z (A Minor)(Freedom of Publication) [1996]
1FLR 191 and Re T (Wardship:Medical Treatment) [1997]
1FLR 502).
- The court has to carefully consider Article 8 of the
ECHR and whether the interference proposed is justified
and proportionate.
The parents' objections were based on press and internet
reports about risks from swine flu vaccination and
purported links between autism and MMR (both parents
believing that A developed autism after having had the
MMR vaccine). They argued that, had the children not been
in LA care, no action would have been taken about their
decision not to vaccinate and that the the LA's position was
dictated by "policy dogma" rather than the interests of the
children.

The consultant paediatrician within the care proceedings
Early in the proceedings, the Local Authority had flagged had reported not only on the lack of evidence of any link
between MMR and autism but on the likely adverse effects
up the issue of immunisations for:
on A of the parenting he had received and upon the serious
nature of measles, mumps and rubella. With regard to
1. boosters for immunisations which the children had
swine flu, her concerns centred on A's vulnerability to
received whilst in their parents care,
infection from contact with other "vulnerable" children at
school and in a respite unit.
2. MMR immunisations (booster only for child A) and,
again for A only,
Having considered the evidence, Theis J concluded that:
3. a seasonal flu immunisation.
- booster immunisations should be given. The parents
had, in fact, started the process and there was no
The parents opposed the Local Authority and the trial judge
foundation to their objections.
directed that the issue should be considered following the
conclusion of the care proceedings. Theis J noted that whilst
each case would be fact specific, where there was a dispute
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- the information on the seasonal flu jab was not
sufficiently clear and further clarification would be
sought from the paediatrician, following which, if
required, the matter would be determined on the basis
of written submissions.
- the MMR protected children against serious illnesses;
there was no competent body of evidence linking it to
autism and side effects were rare. Article 24 of the
UNCRC 1989 enjoined State Parties to strive to ensure
the highest standards of access to healthcare (including
preventative healthcare). Although the parents' views
should be considered, they had to be weighed in the
context of their neglect of the children's health and
failure to co operate with health professionals.
The Local Authority had not based its application on policy
dogma and (subject to clarification in respect of the flu jab)
the vaccinations were a justifiable interference with Article
8(2) and in the welfare interests of the children. The
declarations sought should therefore be granted.

3. In relation to contact, the reduction had not been
sought by either party or indeed recommended by
Cafcass. Although it was within the Court's power to
make an order of its own motion without either of the
parties seeking it, in order for it to be fair for the Court
to do so it needed firstly to ensure all parties had an
opportunity of stating their views on the subject and
secondly to ensure that it had all of the necessary
evidence on which to base its decision. Black LJ held that
the judge had done the former but arguably not the
latter in that she had not ascertained the children's views
on the contact reduction. There was sufficient merit in
the father's appeal of the contact order to permit the case
to go forward to be heard by the full court.
Black LJ concluded her judgment by inviting the parties to
make use of the Court of Appeal's mediation service to try
to reach agreement on the contact issue.
Summary by Thomas Dudley, barrister, 1 Garden Court
Family Law Chambers

Summary by Katy Rensten barrister, Coram Chambers

F v F [2013] EWHC 2683 (Fam)
S-K (A Child) [2013] EWCA Civ 1247
The Mother and Father had agreed, following their eldest
child (now 15) having been inoculated soon after her birth,
that she should not receive her booster and that their second
child (now 11) should not be immunised at all. The parents
subsequently separated in 2011. The children remained with
the Mother and had contact with the Father. In 2013 the
Father sought agreement from the Mother that both
children be fully immunised. The Mother opposed this and
the Father applied to court for a declaration and a specific
issue order for both his children to receive the MMR
The older children had stated a wish to the Cafcass officer to vaccination.
live with the father. The Cafcass officer had expressed
concern about whether the children understood the The Father states that he became increasingly concerned
consequences of a move and their having been exposed to that the children had not been inoculated, following The
pressure from the father. He had also told them that the Lancet subsequently retracting Dr Wakefield's paper and
schools in Nottingham were better than those in Essex. The his research not being approved by the General Medical
Cafcass officer recommended that the children remain Council. Further, the NHS, General Medical Council, Chief
living with their mother in Essex to provide stability and Medical Officer and the World Health Organisation all
that the contact arrangements remain the same. The Judge recommend that children should have this vaccine.
at first instance made a residence order in favour of the
Mother and also reduced the existing contact from alternate The Mother objected as she questioned the benefit of the
vaccine and remained concerned about possible side effects.
weekends to one weekend in four.
She was concerned as to why the Father had changed his
Granting permission to appeal in relation to contact only, position following their agreement not to allow the children
to be vaccinated. She was also concerned about the impact
Black LJ held as follows:
on the children given they did not want to be vaccinated.
1. The Court of Appeal would not go behind the Judge's
A CAFCASS officer prepared two reports and gave
finding that the children's best interests lay in remaining
evidence as to the children's wishes and feelings and their
in Essex as the judge had heard oral evidence from the
overall welfare. The children were opposed to the
parties and from Cafcass. Although the father made a
vaccination, being in particular concerned about the
number of criticisms of the Cafcass officer she had been
ingredients in the vaccination. The CAFCASS Officer raised
found by the Judge to be an impressive witness. The
concerns that the children did not have an appreciation of
criticisms were also ones which the Father had made at
all the benefits and risks and therefore advised caution
first instance and had been borne in mind by the Judge.
before attaching sufficient weight to their wishes and
feelings. She was of the view that the children were
2. Although the Judge had gone against the older
probably influenced by the Mother's views and her anxiety.
children's wishes and feelings, it had been within her
power to do so even in light of the oldest child being 14
Thesis J considered the law, finding that the children's
years old. She was entitled to take account the Cafcass
welfare was her paramount consideration. She reminded
officer's concerns about those wishes and she was not
herself of Sumner J's decision that these cases are all fact
bound by the children's wishes.
This matter concerned the welfare of three children, aged
14, 11 and 7. After the parents' separation in 2009 the mother
had moved with the children from Nottingham to Essex.
The father had applied for a residence order in 2010 but that
application had been dismissed with a residence order
being made in favour of the mother and a contact order for
alternate weekend staying contact made in favour of the
father. In 2012 the father reapplied for a residence order.
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dependent as to the benefits and risks of immunisation to
the individual child Re C (Welfare of Children:
Immunisation) [2003] 2 FLR 1095. She also reminded herself
of the medical evidence by Dr Ward in LCC v A, B, C and D
[2011] EWHC 4033 at paragraph 16, accepted by these
parties, namely "(d) with due consideration for established
contraindications to vaccination in an individual case, it is
otherwise in every child's interest to be protected against
measles, mumps and rubella with the MMR vaccine."

judgment in Re B-S, the President said that appropriate
allowance must be given for the fact that the first instance
decision pre-dated Re B-S. In any appeal, "the focus must be
on substance rather than form. Does the judge's approach as
it appears from the judgment engage with the essence? Can
it be said, on a fair reading of the judgment taken as a whole
– a fair and sensible reading, not a pedantic or nit-picking
reading – that the judge has directed his mind to and
provided answers to the key questions?"

Thesis J made a declaration that it was in the interests of
both children to receive the MMR vaccination and that this
was to be undertaken before a specific date. Her
considerations were as follows:

For example the mere fact that in dismissing the application
for permission to oppose, the first instance judge used
phrases such as permission is only granted in "exceptionally
rare" cases, or that the test is a "stringent" one, does not
mean in itself that an appeal is likely to succeed (both
phrases were disapproved of by the President in Re B-S).

i) The children's views were influenced by a number of
factors which affected the weight that should be
attached to their wishes and feelings;
ii) Making a decision against the children's wishes is an
important factor, but must be balanced against their
level of understanding of the issues and what factors
have influenced them. Thesis J did not find that the
children had a balanced level of understanding;
iii) The medical advice is for children to receive the
vaccine, although there are accepted risks of side effects;
iv) The emotional effect on the children of a decision
being made against their wishes was taken into account.
However it was incumbent on the parents to assist and
support the children in the consequences of the decision.
The combination of the children's strong and secure
relationship with both parents and the parents'
responsibility towards the children will ensure that the
consequences of the court's decision will be managed in
a responsible way.

The President also made it clear that in dealing with s.47(5)
applications it is a two stage process.
"There are two questions (Re B-S, para 73): Has there been a
change in circumstances? If the answer to the first question
is no, that is the end of the matter. If the answer is yes, then
the second question is, should leave to oppose be given?"
Para. 19 of Re W (A Child); Re H (Children).
At this second stage, the judge has to evaluate the parent's
ultimate prospects of success if given leave to oppose. The
key issue is whether the parent's prospects of success are
"more than just fanciful, whether they have solidity". If the
answer to this point is no, then once again the application
goes no further. However, if the parent is able to establish
that he or she does have "solid prospects of success, the
focus of the second stage of the process narrows very
significantly. The court must ask whether the welfare of the
child will be so adversely affected by an opposed, in
contrast to an unopposed, application that leave to oppose
should be refused" – para. 22.

Summary by Laura McMullan, barrister, Coram Chambers
The President went on to indicate that henceforth even if the
application for permission under s.47(5) is refused, then the
Re W (A Child); Re H (Children) [2013] EWCA judge should not proceed to make a formal adoption order
that same day or proceed immediately to a celebration
Civ 1177
hearing. Rather, it would be prudent to wait until the time
for permission to appeal has expired, before proceeding to
This judgment deals with two separate appeals made by
make final orders.
parents against refusals to grant them permission to oppose
adoption of their children pursuant to s.47(5) of the
In both appeals the parents were successful and each case
Adoption and Children Act 2002. In both cases care and
was remitted to the respective first instance circuit judges
placement orders had already been granted and the
for rehearing in the light of the Court of Appeal's decision
respective children had been placed with prospective
in this case and Re B-S.
adopters.
The President, Sir James Munby, delivered the lead
judgment dealing with both the case of Re W and the case of
Re H. He confirmed that in any application for leave to
oppose the making of an adoption order under s. 47(5)
Adoption and Children Act 2002, the law is now to be found
in Re B-S. Earlier case law must be read in that light.

Summary by Anthony Hand, barrister, College Chambers

"The Court of Appeal will expect, and be entitled to
expect, that from now on judgments will reflect and give
effect to the approach which Re B-S requires. Judgments
that do not clearly do so are likely to be subject to
anxious scrutiny and critical comment."(paragraph 15)
With regard to appeals which arose from first instance
decisions given in the weeks or perhaps months before the
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Mittal v Mittal [2013] EWCA Civ 1255

Re MM (A Child) (Long Term Fostering /
Placement with Family Members) (Wishes
and Feelings) [2013] EWHC 2697 (Fam)

The husband and wife were both Indian nationals. They
married in India in 2003 and there was one child of the
marriage, a daughter born in 2004. The parties came to the
Final welfare stage of care proceedings in relation to a child
UK in 2006/7 before separating in September 2009,
aged 7 years old, who was described as traumatised at the
following which the wife return to India in August 2010
time that he was received into care, and who had remained
completely opposed to any form of contact with his mother.
The husband began divorce proceedings in India in 2009
It had been intended that the plans for him should be
and the Wife petitioned in England in 2011. The husband
finalised in July 2013, but at that stage the care plan was
returned to India in April 2012.
inchoate, as assessments of his great aunt and uncle were
ongoing and initial indications were positive.
The issue for the first instance judge, Bodey J, was whether
to stay the wife's English petition on the grounds of forum
The subsequent special guardianship order assessment was
non conveniens. His Lordship ordered a stay (the judgment
described by the judge as one of the most favourable she
can be found at [2012] EWHC 3841 (Fam)). The Wife
had ever encountered. Notwithstanding that, the local
appealed, arguing that Owusu v Jackson applied and that
authority and child's guardian continued to favour a plan of
Bodey J therefore had no jurisdiction to stay her petition.
long term fostering. The judge had adjourned the hearing
for the local authority to re-evaluate its proposals.
The appeal was heard by Rimer, Jackson and Lewison LJJ,
with Lewison LJ giving the judgment of the court.
By the time of the current hearing, the local authority,
mother, and the great aunt and uncle were all agreed that
His Lordship considered the potential sources in domestic
the child should move to live with them, although the exact
legislation for a jurisdiction to order a stay, being Section
form of order was still left to be decided. The court
5(6) of, and Schedule 1 to the DMPA 1973 and Section 49(2)
considered that the precise form of order could be decided
of the Senior Courts Act 1981. His Lordship also considered
later in the year; the priority was for the child to know
the facts of, and the decision in Owusu v Jackson.
where he was to be living.
In giving judgment, Lewison LJ found that Owusu v Jackson
did not apply to proceedings governed by Brussels II
Revised as opposed to the Judgments Regulation
(Regulation (EC) 44/2001). Any analogy drawn from Owusu
v Jackson would have to found itself on the policies
underlying the respective Regulations, but the policies had
differing objectives. High predictability was emphasised
considerably more in the Judgments Regulation than in
Brussels II Revised; indeed part of the policy of the latter
Regulation could be said to be to avoid concurrent
proceedings in different jurisdictions. Furthermore the
language of the relevant Articles in each Regulation differed
significantly. Lewison LJ also observed that the policy
underlying the Judgments Regulation had in fact now
changed and, from 10 January 2015, a discretionary power
to stay would operate (which legislative act in effect
provided an answer to the remaining Owusu question).
So far as the domestic legislation is concerned, His Lordship
agreed with the judgment of Theis J in JKN v JCN [2010]
EWHC 843, finding that only proceedings that fell within
Article 19 of Brussels II Revised are "governed by" the
Regulation. But in any event, Lewison LJ was satisfied that
the power to order a stay under the Senior Courts Act 1981
had been preserved by virtue of s.5(6) of DMPA 1973, which
power Bodey J would have been entitled to rely on in
granting a stay.

The child's guardian continued to submit that the child
should remain subject to interim care orders, and sought
further assessment in order to gather a full picture of the
child's needs. She expressed concern about the loss the child
would experience in moving from foster care and the
possibility that he would be caused further trauma.
The court held that it would be wholly contrary to the
child's welfare needs to pause a day longer in approving the
local authority's plan. Criticism is made of the guardian for
"failing to assimilate, take account of and respond to the
growing body of positive material about the family
members" [para 35].
The court went onto criticise the way in which the child's
wishes and feelings had been investigated and relied upon
by the Guardian:
"[I]n my view it was quite wrong of her to tell MM that
she and the local authority were agreed about the long
term plan for him and seek to elicit his view in that
context [ para 53].
"I believe it will have resulted in some emotional harm
which is, I know, a harsh conclusion to draw in relation
to the work of a guardian" [para 54].

As a result, the judge had decided to see the child herself to
The appeal was therefore dismissed, the Court not
explain what was happening.
considering it necessary to refer the matter to the ECJ.
Summary by Jacqui Thomas, barrister, 37 Park Square
Summary by Stephen Jarmain, barrister, 1 Garden Court Chambers
Family Law Chambers
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R (Children) [2013] EWCA Civ 1240
The mother sought to appeal placement orders made in
May 2012 in respect of her two children aged 11 and 5.
These orders were predicated on the children being placed
together in foster care or adoptive homes. Despite the
prompt lodging of an appeal application the permission
hearing was not listed until September 2013. In the
intervening period the children's situation had changed. In
particular a plan to place them together (either in foster or
adoptive placements) could not be achieved and the local
authority sought only to place the younger child.
The local authority conceded that, rather than the court
consider the application to revoke the placement order, the
whole issue of the children's welfare needed to be addressed
afresh. They agreed the placement orders should be
revoked and any new proceedings determined in light of
the current circumstances. McFarlane LJ, giving the
judgment of the court, agreed that this was a pragmatic and
child focused way forward.
Summary by Ayeesha Bhutta, barrister, Field Court
Chambers

C (A Child) [2013] EWCA Civ 1257
The appeal concerned a child, J, born in October 2011. J's
mother was 15 when he was born and the father was 17. A
residential assessment was undertaken between April and
July 2012. In July 2012 the local authority applied for, and
was granted, an interim care order and J was placed with
foster parents, where he remained until the final hearing.
At the final hearing, the Local Authority, supported by the
children's guardian, CG, applied for a care order and
placement order. EB, a maternal grandparent of J,
intervened in the proceedings and applied for a special
guardianship order for J. EB was registered blind and whilst
born as a male had undergone gender reassignment
beginning in March 2007 and ending in 2009. EB had been
assessed by an independent social worker who supported
the application for a special guardianship order. The mother
supported EB's application and proposed herself as a carer
for J only as an alternative to EB. She opposed adoption. The
father played no active part in the proceedings but possibly
sought contact if J was placed within the family.
The judge found the threshold criteria had been met and
determined that the mother was not an appropriate carer for
J. This was not the subject of an appeal. The judge rejected
EB's application for a special guardianship order and made
a care order and thereafter proceeded to make a placement
order. EB appealed. The grounds of appeal were that the
judge was wrong to reach the conclusions he had based on
the evidence available to him and he had failed to conduct
a balancing exercise in which he evaluated the pros and
cons of a placement with EB against the pros and cons of
adoption. Finally, it was asserted that the judge had not
addressed the proportionality of an adoption order and
why in this case "nothing else would do".
The appeal was rejected. The leading judgment was given
by McFarlane LJ who had given permission to appeal and
had also indicated that further points might arise in view of
the recent decision of Re B (a child) [2013] UKSC 33.

McFarlane LJ confirmed that within the appellate
jurisdiction the court needed to be satisfied that the decision
was "wrong" and not "plainly wrong". Interestingly,
McFarlane LJ also acknowledged that Re B did not affect
appeals in respect of case management decisions or appeals
from a fact-finding determination. McFarlane LJ
highlighted the recent cases of Re G (A Child) [2013] EWCA
Civ 965 which provided guidance as to the necessary
structure of a judgment where the welfare decision is a
choice between two options for the child's future care and
Re B-S (Children) [2013] EWCA Civ 1146. McFarlane LJ
expressly endorsed the judgment of Mumby P. in the latter
case.
McFarlane LJ was critical of the judgment in a number of
respects; the judgment was linear in form and as a matter of
structure it was difficult to identify whether the judge had
conducted a balancing exercise in order to make the crucial
choice between a home with EB or adoption by strangers.
McFarlane LJ also stated that, unlike common current
practice, any judge, who is aware that (either at the current
hearing or at a hearing shortly thereafter) they will be
considering whether or not to make a placement for
adoption order, would be wise only to approve a care plan
for adoption where such a plan seems likely to meet the
welfare requirements of ACA 2002, s.1 and s.52. Therefore,
in respect of the current appeal, it was a consequence of the
linear structure that EB was ruled out at a stage where the
judge was solely considering the welfare checklist in CA
1989, s 1(3) and before the judge, for the first time, made
reference to ACA 2002, s 1(2) and to the enhanced welfare
checklist in ACA 2002, s 1(4) with its focus upon the whole
life nature of an adoption decision.
McFarlane LJ whilst critical of the judgment and in
particular its "unhelpful" linear structure, he was satisfied
that the judge had the relevant long-term factors in mind
and had proper regard to the need for his decision to be
proportionate. The judge's conclusion that a permanent,
settled and secure home would not be attainable with EB
was justified and not susceptible to being overturned on
appeal. Further, despite questioning "the wisdom, when
making a care order in the middle of the process of
evaluating the ultimate question of whether or not a
placement for adoption order is to be made, of 'approving a
care plan for adoption' by reference only to the CA 1989, s.1
welfare provisions" the judge's findings would have led to
the same decision had they been evaluated under s.1 ACA
2002.
Summary by Alison Easton, barrister, Coram Chambers

Lancashire County Council v R and W [2013]
EWHC 3064 (Fam)
Judgment in fact-finding hearing concerning a child who
had suffered a serious head injury where the local authority
claimed that the father had deliberately injured her and he
claimed that the injury was accidental. Held, after hearing
several expert witnesses, that that the father’s account was
more likely than not to be correct.
This judgment follows a fact-finding hearing relating to a
child, N, who had sustained a serious head injury in October
2012. The single issue for the court was whether the father
was to be believed that N's injuries had been caused when
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he was carrying her and tripped and fell or whether the
injuries were the result of a deliberate assault.
Mostyn J begins his judgment by setting out the relevant
legal principles that must guide him in reaching his
conclusions. He then goes on to consider both parents'
accounts of events of the day on which N was injured. The
judgment also sets out the different parties' interpretations
of the accounts given. The father's account, which was
supported by the mother's evidence (although she was
asleep at the time of the incident), was that he tripped over
a dog toy and fell with N in his arms, following which she
began to vomit. The local authority was of the view that the
father had assaulted N as a result of frustration at her crying
although the mother, who was found to be a credible
witness, had not heard any such crying.
The expert evidence relating to head injuries is also
considered in the judgment. One of the difficult features of
the evidence was that N had suffered retinal haemorrhages.
The first expert, a consultant paediatrician (Dr Samuels),
reported that while abusive head injury was the most likely
causal mechanism he could not rule out the father's
explanation as the cause of the combination of subdural and
retinal haemorrhages that N had been found to have
suffered. Many of the additional factors that might be
expected in a non-accidental head injury of this nature were
not present.

Walsall MBC v KK & Anor [2013] EWHC 3192
(Fam)
Application within care proceedings for the transfer of the
proceedings and of the children themselves to the Slovak
Republic under Art 15 of Brussels II Revised. Application
dismissed.
This case concerned an application within care proceedings
relating to three children who are citizens of Slovakia. The
application was made by the Centre for the International
Legal Protection of Children and Youth in the Slovak
Republic for a transfer of the proceedings and of the
children themselves to Slovakia under Article 15 of Brussels
II Revised.
The parents were Slovakian citizens who had been
trafficked to the UK in 2007. They had subsequently given
birth to three children here. The children had lived in
England all their lives and had never been to Slovakia but
were Slovakian citizens due to their parents' citizenship.
The children had been removed from their parents' care and
placed in a foster placement and, following assessments, the
local authority were not supporting a return of the children
to their parents' care. The matter was listed for a five-day
contested final hearing. The paternal grandmother, who
remained in Slovakia, had been ruled out as a potential carer
because of a lack of available accommodation.

The second expert, Professor Wyatt, a neonatologist,
regarded the father's explanation as an unlikely but
Holman J rejected the application to transfer the
nevertheless possible cause of the injury. It was now
proceedings under Article 15. The Slovakian court was
accepted that a single relatively low fall can cause subdural
clearly not 'better placed' to hear the matter as the parents,
haemorrhages.
children, evidence and witnesses were all in England, and
the events leading up to the proceedings had taken place in
The evidence of a consultant paediatric ophthalmologist
England. Equally, whilst the applicants may have been of
was that it was unlikely that the retinal haemorrhages could
the view at the time of formulating the application that the
have been caused as described by the father and were likely
children's foster carers could not care permanently for them
to be the product of violent shaking. However, he accepted
in the event that they did not return to their parents, matters
under cross-examination that he could not say the precise
had since moved on and it had been confirmed that this was
level of force used or other mechanism and he could not
a viable permanent option for the children. Therefore the
exclude the father's account as a cause of the injuries.
argument that the children would have to move in any
event fell away and the submission that it was in the best
The final expert was a Mr Richards, a consultant paediatric
interests of the children for there to be a transfer under
neurosurgeon. His evidence focused on the proposition
Article 15 also fell away. The application was therefore
that only a small number of children who suffer low-level
rejected.
falls undergo specialist neuro-radiological investigation.
Therefore it is possible that the number of children who
Summary by Sally Gore, barrister, 14 Gray's Inn Square
suffer low-level falls resulting in subdural haemorrhages is
underestimated.
Having considered the implications of the expert evidence,
Mostyn J was also of the view that the absence of any of the
tell-tale concomitant injuries which often feature in shaking
cases was significant. He referred to the 'statistical
conundrum' now faced by the medical profession. He did
not accept the negative portrayal of the father's character
advanced by the local authority.
Having weighed up all of the evidence, he concluded that it
was more likely than not that the father's account of N's
injuries was the correct one, commenting that this was
neither a borderline decision nor one that was beyond
reasonable doubt.
Summary by Sally Gore, barrister, 14 Gray's Inn Square

A v D (Parental Responsibility) [2013] EWHC
2963 (Fam)
This case concerned the welfare of one child, A, who was 4
years and 7 months old. The mother applied for a residence
order, an order permitting her to change both the surname
and forename of the child and an order terminating the
father's parental responsibility. The father had a very extensive criminal history involving numerous violence related
offences and had perpetrated very severe domestic violence
against the mother which left her, amongst other things,
suffering from post-traumatic stress disorder. A had witnessed the violence and had complex needs.
The father was, at the time of the hearing, serving a term of
imprisonment for GBH against the mother. He had not
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attended court or engaged with the proceedings save for appellant and one of the deceased's sons were directors of
having written to the court to indicate that he did not op- the company, and the other of the sons was heavily inpose the mother's applications.
volved in, and effectively a 'de facto' director.
A Guardian was appointed for A, who supported the mak- Following the death of the deceased, the property company
ing of the orders.
was run in such a way as to tie up considerable funds in
renovating the various properties on a gradual basis. As a
Roderic Wood J considered the applicable legal principles result the income available to be provided to the appellant
was reduced. Concluding that the income provided was not
and held as follows:
affording her reasonable provision, the appellant applied
for orders under the Inheritance Act 1975. Her explanation
1. The law relating to changes of name was still as set out
for the delay centred around not having advice at an earlier
in Re W, Re A, Re B (Change of name) [1999]. In this case a
stage about the possibility of a claim and also not wanting
change of name would reduce the chance of the father
to enter into litigation with her stepsons.
ascertaining A's and the mother's whereabouts and,
given the level of risk, the welfare balanced tipped in
As the claim was brought over six months after representafavour of allowing the change of name to protect the
tions were first taken out in relation to the estate, permission
integrity of his home and the mother's care of him.
to apply was required and this was dealt with as a preliminary issue. At first instance HHJ Hayward Smith refused to
2. There were two identified first instance decisions in
grant permission to apply. The appellant appealed to the
relation to stripping the father of parental responsibility.
Court of Appeal.
The first was Re P (Terminating parental responsibility)
[1995] and the second was CW v SG [2013] EWHC 854
Black LJ gave the main judgment of the Court of Appeal.
(Fam). Roderic Wood J agreed with the approach taken
She summarised the legal principles applicable to this type
in both of those cases and held that the father's parental
of case, noting the provisions of the Act in relation to the
responsibility should be terminated. The father had
requirements for claims generally at sections 1(1) and 1(2)(a)
shown a lack of commitment to A, his interest lay princiand the factors to be considered at s3(1) and s3(2), which
pally in controlling the mother rather than in A, and to
applies to claims by the spouse of the deceased. It was also
leave the mother sharing parental responsibility with
noted, as it was a central point in the appeal, that s3(5)
the father would be intolerable to her.
provides that the court is required to take into account the
facts as known at the date of the hearing. It was agreed that
3. In relation to the making of a residence order, althe cases of Re Salmon [1981] Ch 167 and Re Dennis [1981]
though there was no alternative to A living with the
2 All ER 140 set out the basic principles to be applied when
mother, so the no order principle had to be considered,
deciding whether to grant permission to apply more than
an order should be made because (i) it reflected the
six months after representation with respect to the estate of
reality of the arrangements for A and (ii) it would prothe deceased is first taken out.
vide the mother with a sense of security.
Applying those principles to this case Black LJ held:

Orders sought by the mother granted.
Summary by Thomas Dudley, barrister, 1 Garden Court
Family Law Chambers

Berger v Berger [2013] EWCA Civ 1305
The appellant was the wife of the deceased. They had been
married for 36 years prior to his death in 2005 (and had lived
together for many years prior to marriage). Each had children from previous marriages. The deceased's estate had
comprised the former matrimonial home, worth around
£2.5m, a half share in a property in Arizona which was
jointly owned with the appellant, worth £467k, three properties in London worth around £1.66m in total and a majority shareholding in a property company, the deceased's
shares in which being worth around £2.9m. In his will the
deceased had devised two of the London properties to
various children of the family, had provided for the half
share in the Arizona property to pass to the appellant, the
former matrimonial home to be held on trust for sale but
with provision for the appellant to live there as long as she
wished (or to request sale of the property to purchase an
alternative property to be held on the same terms), and for
the rest of the estate to be held on trust "to pay the income
to [the appellant] during her lifetime" and thereafter on
trusts for the deceased's two sons. The appellant appointed
his sons and the appellant as executors of the will. The

1. In contrast with the trial judge, Black LJ held that the
appellant did have an arguable substantive case in the
event of permission being granted. By virtue of s.3(2) the
court determining a substantive application would have
regard to the position had the parties been divorced on
the day the deceased died. In the light of White v White
[2001] 1 AC 596 it would have been arguable that a
divorce court would have effected an equal division of
the parties' assets. The other beneficiaries did not have
any particular needs which required to be satisfied from
the estate. Black LJ concluded that the trial judge had
focused on the appellant's needs for the rest of her life
rather than having adequate regard to the divorce position.
2. The consequence of the judge having reached an incorrect assessment of the merits of the appellant's substantive case vitiated his decision and consequently, the
Court of Appeal considered afresh the question of the
grant of permission.
3. It was not possible on the available evidence to form a
reliable view as to whether the appellant had a claim
against the sons for breach of trust or otherwise.
4. However, the judge had been right to focus on the
very long delay in the appellant bringing proceedings.
Even assuming that the appellant had not had advice
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about a potential Inheritance Act claim by her previous
solicitors, her central complaint about not receiving sufficient income had been apparent from the very early
days and she had consulted both a solicitor and an
accountant in 2005/6. It was not clear why she had only
started taking further action in 2011.
5. Most of the authorities in this area are fact specific.
This case was distinguishable from Stock v Brown [1994]
1 FLR 840 and McNulty v McNulty [2002] WTLR 737 as
her claim had not (as the claims had in those cases) been
provoked by a particular event.
6. In all the circumstances it would not be fair to allow
the appellant permission to make an application six
years after the expiry of the time limit.
Gloster LJ agreed with Black LJ and added that it seemed
that the sons had an appreciation of their responsibilities
under the will to give proper consideration to whether the
trustees should exercise their powers to advance capital or
otherwise provide for the needs of the appellant. She encouraged the parties to reach compromise as to future provision so as to avoid the need for future litigation.
Moses LJ agreed with both judgments.
Summary by Thomas Dudley, barrister, 1 Garden Court
Family Law Chambers

F (A Child) [2013] EWCA Civ 1277
At a final hearing concerning the long-term placement of a
child aged 4, the instructed psychologist’s evidence was that
the child was not yet ready for adoption and that a programme of therapeutic intervention was required. The proposed therapy programme was aimed at strengthening the
bond between the child and her main carer and therefore the
psychologist advised that following the therapy, there
would be questions as to whether it would be in the child's
interest to be moved following it, whether she would cope
with such a move and whether she would settle in a new
placement. The psychologist was, however, in favour of
starting the search for appropriate adopters sooner rather
than later.

best interests; it could apply for a placement order. The
Court of Appeal's reasoning was as follows:
1) This case could not be distinguished from Re T
(Children: Placement Order) [2008] EWCA Civ 542 in
which the court found that it had been premature to find
that adoption was in the children’s best interests and to
make the placement order as it was not yet known
whether they were suitable for adoption until they had
had a period of time in therapeutic adoption.
2) Re P (children: parental consent) [2008] EWCA Civ 535
in which the Court of Appeal upheld a decision to make
placement orders in which the local authority’s plan was
to search for fostering and adoptive placement, recognising that they might not find suitable adopters, was
distinguished from the current case. The dual planning
foreseen in Re P was not as a result of the local authority
not knowing whether adoption was right for the children, but because it did not know whether they would
find appropriate adopters.
3) Despite agreement that adoption was the most secure
outcome for this child, the psychologist’s evidence was
that it would not be possible to tell whether adoption
would be right for the child until therapy had been
undertaken. Accordingly, the evidence did not establish
that the child’s welfare throughout her life required
adoption.
4) The disadvantages of there being no placement order
was acknowledged but Black LJ stated at para 53,
“However, the fact that the proper interpretation of the
law has inconvenient consequences does not justify adjusting that interpretation.”
Summary by Laura McMullan barrister, Coram Chambers

Re S (A Child) [2013] EWCA Civ 1254
During the course of private law proceedings in relation to
the welfare of an 8-year old girl, S, her father made various
allegations against S's mother and stepfather, including that
the stepfather had sexually assaulted S by digital penetration and had physically assaulted her.

Justices in the Family Proceedings Court made a final care S had made the disclosure of sexual assault to her maternal
order and a placement order, having dispensed with the grandmother, when she was staying with her father at the
parents' consent.
maternal grandmother's house. S had been spoken to about
this by a social worker and was then ABE interviewed on
The parents’ appeal against the making of the placement two occasions. She was also medically examined twice, with
order but not the final care order was dismissed. The father the second examination concluding that there was no physwas granted permission to bring a second appeal to the ical evidence of penetration. A police investigation did not
Court of Appeal. The father was supported by the mother, result in the stepfather being charged with an offence.
but opposed by the local authority and the children's guardian.
The allegations were found to have been proved by the
The question was whether it was open to the justices to say
that adoption was in the child's best interests given the
evidence from the psychologist. At the first appeal the judge
decided that the justices were entitled to decide in this way.

judge in a fact-finding hearing over seven days, at which the
judge heard evidence from all of the relevant family members, the social worker, and a paediatrician, and viewed
DVDs of the ABE interviews. The judge granted the father a
residence order in accordance with the recommendation of
the Guardian.

The Court of Appeal allowed the appeal and discharged the
placement order, stating that at any point the local authority The finding of sexual assault was appealed by the stepfather
was in a position to say that adoption was now in the child's on various grounds, including that the judge had failed to
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properly consider the context of the allegations, that the
pre-ABE interview of the social worker was not a sufficiently reliable source of evidence, and that the judge was wrong
to place reliance on the opinion evidence of the social worker and of a paediatrician as to credibility.
In relation to the context of the allegations and whether
there was influence on S to make the allegations, there was
criticism that the judge was looking for positive evidence of
coaching, which may have had the effect of reversing the
burden of proof. The Court of Appeal considered that the
judge's treatment of the evidence which ran to 37 closetyped pages was thorough and unimpeachable.

sumption, which was strenuously denied by the mother. As
a result of the blood test results, the case was adjourned
again, further experts were instructed and the care plan
reverted to that of adoption.
Trimega were asked to consider the results again and conceded that they had made a mistake. The blood test results
were in fact negative for alcohol. As a result, the child was
returned to the mother's care at an interim hearing. Trimega
subsequently agreed to pay the wasted costs of the court
and parties, totalling £17,167, relating to 3 unnecessary
court hearings. All parties then sought publication of the
judgment, which was opposed by Trimega.

In relation to the interviews of the child, the chief point in The court held that:
issue was whether the judge could place reliance on the
pre-ABE interview. Ryder J considered the guidance in
"I have decided to publish this judgment because I con'Achieving Best Evidence in Criminal Proceedings: Guidsider that it is in the public interest to do so. The family
ance on interviewing victims and witnesses, and guidance
courts should be as open and transparent as possible to
on using special measures', March 2011, and the proposed
improve public confidence and understanding. In this
limitations placed on any initial questioning by paragraphs
case expert evidence was relied upon and if the mistake
2.5 and 2.6 thereof. He determined that, although such
had remained undiscovered it is probable, given the
discussions with a child should be rare, there was nothing
history in this case, that it would have led to the adopinherently wrong with the social worker's interview. All
tion of the child instead of rehabilitation to care of her
three judges considered that the judge had appropriately
parent. Close scrutiny of expert evidence is needed and
based her findings on her two viewings of the ABE interall the surrounding circumstances have to be considered
views, and that the judge was entitled to come to the concluin a situation such as this where the interpretation of test
sions she did, with the interview by the social worker used
results was so important and influential". [para 14]
as potentially supportive evidence.
Summary by Jacqui Thomas, barrister, 37 Park Square
In relation to the evidence of the paediatrician and social Chambers
worker as to S's credibility, Ryder J noted that no objection
was taken to the paediatrician's report or oral evidence in
the court below, and that all parties had had the opportunity
to cross-examine both witnesses as to their views and their
reasons for those views. He thought that, given that the
paediatrician had been directed to watch the ABE interviews, it was not surprising that she had an opinion about
them and that the court had come to hear about that opinion.
The appeal was dismissed.
Summary by Gillon Cameron, barrister, 14 Gray's Inn
Square

X Local Authority v Trimega Laboratories &
Ors [2013] EWCC 6 (Fam)
Application for wasted costs orders against Trimega Laboratories Ltd, following an error made in a report after a
blood alcohol testing. All of the parties sought costs in the
light of wasted court hearings and a delay caused to the
rehabilitation of a child aged one year and 11 months at the
time of the application.
The central reason for the care proceedings was the mother's
admitted excessive alcohol consumption. By the time of the
listed final hearing, the local authority supported by the
guardian, sought final care and placement orders. However,
at the final hearing, reports were submitted that demonstrated that the mother had abstained from drinking for
several months. The hearing was adjourned and a new care
plan drafted providing for rehabilitation to the mother's care.
There was then a further alcohol test pending the adjourned
final hearing. That showed an increased in her alcohol con-
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