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considered the appropriateness of split hearings in public
law children proceedings. He said:
Ÿ Split hearings must be confined to cases where there is "a
stark or discrete issue to be determined and an early
conclusion on that issue will enable the substantive
determination … to be made more expeditiously."
Ÿ Split hearings should be used where the threshold
criteria would not be satisfied if a finding could not be
made in the most simple of cases, thereby concluding the
proceedings, or in the most complex medical causation
cases where death or very serious medical issues have
arisen and an accurate medical diagnosis is integral to
the future care of the child.
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decision and accordingly Part 1 of the FPR 2010 and Pilot
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In this case a fact finding within public law proceedings was
held following the admission to hospital of a child with a
serious head injury. The local authority presented its case
that the injury was non-accidental, deliberately inflicted and
had occurred whilst the child was in the care of the parents.
The local authority alleged that one of the parents had
caused the injury and the other had failed to protect the child
from that harm. The judge concluded that the child had
suffered significant harm whilst in the care of the parents
and that the harm was caused by an injury. He was not
satisfied that either parent had deliberately inflicted the
injury.
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The Court of Appeal found that the Court enforces pre-nuptial
After considering the law on prenuptial
judge cannot be said to have been
agreement in application for agreements and how it applied to the
plainly wrong in the findings he made
present agreement, Mostyn J found:
or in the inferences he drew or declined interim maintenance
to draw and his reasoning was
"….when adjudicating the question
sufficient given that he had the benefit In BN v MA [2013] EWHC 4250 (Fam)
of interim maintenance, where
Mr Justice Mostyn has enforced a
of hearing the oral evidence.
there has been a prenuptial
prenuptial agreement in an application
agreement, the court should seek to
In his judgment Lord Justice Ryder also by the wife for maintenance pending
apply the terms of the prenuptial
considered the use of the term 'non- suit under s 22 of the Matrimonial
agreement
as
closely
and
Causes Act 1973. The marriage was 15
accidental injury' stating:
practically as it can, unless the
months old when it broke down.
evidence of the wife in support of
her application demonstrates, to a
"I make no criticism of its use but it
The husband and wife are 55 yrs and 40
convincing standard, that she has a
is a 'catch-all' for everything that is
yrs respectively. They commenced a
prospect of satisfying a court that
not an accident. It is also a
relationship in 2002. Their son was
the agreement should not be
tautology: the true distinction is
born in August 2005. The relationship
upheld."
between an accident which is
was initially on and off but the parties
unexpected and unintentional and
resumed a fuller relationship in 2007 In applying that principle, the court
an injury which involves an
and became engaged in 2009. The decided the following:
element of wrong. That element of
parties married in June 2012. In March
wrong may involve a lack of care
2013 the wife became pregnant with
and/or an intent of a greater or
Ÿ Maintenance pending suit for the
their second child (due in February
lesser degree that may amount to
wife would be as stipulated in the
2014) but the marriage broke down
negligence,
recklessness
or
prenuptial agreement (£96,000 pa,
shortly after, in August 2013.
deliberate infliction. While an
index-linked from the date of the
analysis of that kind may be helpful
agreement).
Following the engagement, a draft
to distinguish deliberate infliction
prenuptial agreement was produced
from say negligence, it is
Ÿ Child maintenance would also be
by the husband's solicitors on 22nd
unnecessary in any consideration
per the agreement at £24,000 pa per
February 2010 and between then and
of whether the threshold criteria
child.
May 2012 the agreement went back
are satisfied because what the
and forth, solicitors being involved. In
statute requires is something
Ÿ Against the above sums, the court
the period immediately before 30th
different namely, findings of fact
gave credit to the husband in
May 2012 the agreement was,
that at least satisfy the significant
relation to certain assets.
according to the husband, intensely
harm, attributability and objective
negotiated, leading to the parties The court decided that the wife had no
standard of care elements of section
signing what is described as a entitlement to a costs allowance. Since
31(2)."
"premarital agreement" on 30th May the husband had been successful in the
Ryder LJ advised that when a clinical 2012.
application for maintenance pending
expert makes reference to 'non
suit (but his position was only made
accidental injury', the range of factual The wife petitioned on the basis of both unambiguously clear late in the day),
possibilities should be explored with of the parties' habitual residence in the the court made a costs order against the
UK in September 2013 and issued a wife for 75% of the husband's costs to
that expert and the witnesses.
Form A seeking the full range of be assessed on a standard basis.
Debra Gold of Fenners Chambers financial remedies.
Philip Marshall QC of 1 King's Bench
(instructed by Cambridgeshire County
Council) represented the appellant. Having considered in detail the Walk (instructed by Withers LLP)
Christopher Bramwell of Regency provisions of the agreement and the represented the wife. Brent Molyneux
Chambers (instructed by CB4Law mechanics of its negotiation and of 29 Bedford Row (instructed by
Solicitors) represented the first agreement, Mostyn J, concluded:
Alexiou Fisher Phipps) represented
respondent. Margot Elliott of Regency
the husband.
"[I]t must be obvious that the
Chambers (instructed by TV Edwards
principal object of the exercise in
LLP)
represented
the
second
The judgment and summary by Lily
this case (as indeed in every case
respondent. Eilidh Gardner of 42
Mottahedan of 1 Hare Court are here.
where a nuptial agreement is
Bedford Row (instructed by Janet
signed) is to avoid subsequent
Thompson Solicitors) represented the
expensive and stressful litigation;
third respondent.
and it is for this reason, as will be
seen, that the law adopts a strict
For the judgment and summary by
policy
of
requiring
the
Laura McMullan of Coram Chambers,
demonstration
of
something
unfair
from which this news item is derived,
before it will open the Pandora's
please click here.
Box of litigation where there has
been an agreement of this nature."
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CCLC's Director of International
Programmes and Research, Professor 48% of couples divorcing had at least
Carolyn Hamilton said:
one child aged under 16 living with the
family.
"The message to separating parents
is that neither mothers nor fathers
Alison Hawes, a partner in the family
Despite reports in the Daily Mail
are entitled to a legally binding
law team at Irwin Mitchell,
today that the Law Commission has
presumption of shared access.
commented:
recommended
that
prenuptial
agreements are to be enshrined in law
"Decision-making instead should
"The small rise in divorces during
under plans to reform divorce rules, no
rightly focus on determining the
2012 could be a sign of renewed
such report has yet been published by
needs and best interests of each
confidence following the recession;
the Law Commission.
individual child, rather than
certainly there were people affected
focusing on the expectations of
by money worries who may have
The Commission is due to publish a
parents.
put off a divorce previously. The
report on Matrimonial Property, Needs
trend in rising number of older
and Agreements on 27th February 2014.
"90% of contact cases are settled out
people divorcing also continued as
The report will include a draft Bill. The
of court, so this amendment is
people are living healthier, longer
report will reflect any points on which
crucial. It will make it clear on the
lives and are wishing to pursue
the Commission has changed its views
face of the Bill that the welfare of
other relationships whereas before
during consultation. The final report
children is paramount."
couples may have felt compelled to
will be laid before Parliament.
stay together in old age.
The Bill now moves from the Third
Family Law Week will be publishing reading in the Lords on 5th February
"There is also still the issue of
an article on the report as soon as it is and is then sent back to the Commons
couples drifting apart after 'empty
in the public domain.
for consideration of the Lords'
nest syndrome' as the children head
amendments.
off to university or move out of the
family home.

Law Commission report on
Matrimonial Property, Needs
and Agreements to be
published this month

'Shared parenting'
amendment puts child
welfare before presumption
of equal access
A consortium of children's charities has
successfully campaigned for an
amendment to the Children and
Families Bill which it feared could
endanger the welfare of children
whose parents are separating.
The Shared Parenting Consortium, led
by Coram Children's Legal Centre
(CCLC) was concerned that the
adoption of clause 11, which states that
courts should 'presume, unless the
contrary is shown, that involvement of
that parent in the life of the child
concerned will further the child's
welfare' could lead to separating
parents assuming they are legally
bound to equally share access to their
children.
The consortium, which includes
NSPCC, wanted to ensure the best
interests of the child remain the
paramount concern when reaching
decisions on their upbringing.
Following their campaign over the last
year, an amendment to clause 11 has
now been made which clarifies that
"involvement" means involvement of
some kind, either direct or indirect, but
not any particular division of a child's
time.

Number of divorces in
England and Wales
increased in 2012
The Office for National Statistics has
released statistics for divorces in
England and Wales in 2012. The
number of divorces in England and
Wales in 2012 was 118,140, an increase
of 0.5% since 2011, when there were
117,558 divorces. The number of civil
partnership
dissolutions
also
increased. However, this is part of an
upward trend which is partly
explained by the fact that since civil
partnerships are relatively new, the
number odf registered partnerships is
increasing.
In 2012, 10.8 people divorced per
thousand married population, a
decrease of 19% compared with 13.3 in
2002.
The number of divorces in 2012 was
highest among men and women aged
40 to 44.

"Most divorces cite unreasonable
behaviour and that is not surprising
because regrettably the law is such
that we still have to attribute fault
to a marriage breakdown to achieve
a divorce unless the parties have
been separated for over two years.
"Most people don't want to wait
until they've been separated for
years once they have already
decided to divorce, so are forced to
rely on one of the immediate fault
grounds which means they make a
list of complaints about how the
other person has behaved.
"There are more ways to divorce
consensually than ever before with
mediation and collaborative law
certainly becoming more popular.
There is a growing emphasis from
courts,
judges,
marriage
counsellors and most importantly
our clients on resolving disputes
out-of-court where possible and
many couples prefer this approach
at the outset."

For those married in 1972, 22% of The statistical release is here.
marriages had ended in divorce by
their 15th wedding anniversary
whereas for those married in 1997,
almost a third of marriages had ended
by this time. Almost half of all divorces
in 2012 occurred in the first ten years of
marriage and divorce was most likely
to occur between the fourth and eighth
wedding anniversary.
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Supreme Court will hear exwife’s appeal in claim
against husband brought 18
years after divorce
The Supreme Court will hear an appeal
by the wife in the case of Vince v Wyatt
[2013] EWCA Civ 495. In May 2013 the
Court of Appeal allowed the husband's
appeal against the dismissal of his
application to strike out his former
wife's claim for a financial remedy,
which she issued some 18 years after
the parties were divorced. The Court
also held that an A v A order should not
have been made against the husband
requiring him to pay a total of £125,000
to fund his ex-wife's legal costs of
bringing the claim against him. In the
High Court Mr Vince had been ordered
to pay £125,000 directly to Ms Wyatt's
solicitors.
There are six grounds of appeal in
respect of each of which permission to
appeal has been granted. The
constitution
of
the
Appellate
Committee which granted permission
was Baroness Hale, Lord Sumption
and Lord Carnwath.
The essential points on appeal are:
Ÿ Whether or not it is permissible to
strike out a party's Form A financial
remedy application without the
merits of such party's claim being
considered by a court of trial; and
Ÿ What is the legal and beneficial
status of monies paid under the A v
A jurisdiction?
The appeal before the Supreme Court
is likely to be heard in December 2014.
Miles Geffin of Mishcon de Reya, and
Philip Cayford QC, Simon Calhaem
and Miriam Foster, all of 29 Bedford
Row, represent Ms Wyatt. Mr Vince is
represented by Davina Katz of
Schillings, and Martin Pointer QC
and Simon Webster, both of 1 Hare
Court.

Lords warn that child
maintenance charges are
‘unjustified in principle’
Plans to start charging parents who
need to use the new Child Maintenance
Service have been passed in
Parliament, despite a warning from
former Lord Chancellor Lord Mackay
that the charges for single parents were
'unjustified in principle'.

"It is deeply disappointing that the
concerns of distinguished peers
from all parties, and of course of
single parents themselves, have
been swept aside by government.
Hundreds of thousands of parents
will now face case closure and
charges over the next few years.
"We are very concerned about the
impact on children, for whom child
maintenance is vital. The charges
will bring added financial burdens
to many single parent families who
are already struggling, and
pressure others into unstable
private arrangements."

Gingerbread, the charity for single
parents, explains that the government
wants separated parents to come to
their own private arrangements,
without using the new government
service. Crucially, it will be closing all The latest draft of the regulations is
existing CSA cases – almost one million here.
of them – and says that charging to use
the new service will 'incentivise'
parents to collaborate in this way.
In the debate concerning the Child
Support Fees Regulations 2014 Lord
Kirkwood
warned
that:
"…condemning people to pay fees is
contrary to natural justice, bad policy,
and worst of all, inimical to the
interests of the long-term future of
many of our impoverished children."

Barristers meet to oppose
further legal aid cuts

The Bar Council has held a national
meeting of the profession, in London,
to voice the Bar's opposition to legal
aid cuts and their impact on access to
justice.

Hundreds of barristers, solicitors and
law students came together in Lincoln's
Inn on the 8th February to hear
speakers from across the profession
explain how the Ministry of Justice's
further proposed cuts to civil and
criminal legal aid will endanger
vulnerable people in need of high
The Department for Work & Pensions quality legal representation. Susan
will introduce a £20 application fee to Jacklin QC, Chair of the Family Law
access the CMS and procure a Bar Association, spoke at the event.
maintenance calculation. If the other
parent fails to pay maintenance, Nicholas Lavender QC, Chairman of
parents with care of their child face the Bar, said:
losing four per cent of each payment
"This is a vital opportunity to
for their child in collection charges if
demonstrate that the whole
the new service has to collect the
profession stands together in
money. Those parents who fail to pay
support of the Rule of Law and
maintenance will be charged an
access to justice, which are under
additional 20 per cent 'collection fee' on
grave threat from the Government's
top of their children's maintenance,
proposed cuts.
which the government will keep.
He added that he did not believe it was
realistic that the new charges would
result in parents collaborating to come
to a child maintenance agreement,
saying: "This whole policy is built on
sand."

When the plans were originally
For the judgment in the Court of debated in the Lords in January 2012
Appeal and summary by Thomas the government suffered one of its
Dudley of 1 Garden Court Chambers, heaviest defeats this parliament, with
peers from all parties expressing their
please click here.
alarm at the prospect of charging single
parents to access the CMS.
Gingerbread Chief Executive Fiona
Weir said:
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"The Government says that it needs
to make savings, but the proposed
cuts to the fees paid for advocates
in the Crown Court are both
unnecessary, because legal aid costs
are falling anyway, and a false
economy, because they will end up
generating more costs than they
save. Under the Ministry of Justice's
(MoJ) plans, these cases would no
longer be conducted by the skilled
and experienced advocates on
whom our criminal justice system
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depends, and the publicly-funded
Bar of the future would be
significantly less diverse, resulting
in less diversity in the judiciary in
years to come. The greatest victims
would be the public interest and the
society which we seek to serve.
"What is more, these cuts endanger
our
outstanding
international
reputation for upholding the Rule
of Law. The damage which these
cuts would plainly do to our
domestic system would have a
wide-reaching and global effect on
a legal services sector which
generates billions of pounds of
revenue for our economy each year.
"It is not too late for the MoJ to
reflect on the damage which its cuts
will cause and to review the justice
system sensibly and properly with
the profession, so that we can
achieve savings whilst maintaining
access to justice."

Staying Put’ amendment
made to Children and
Families Bill
A 'Staying Put' amendment, proposed
by the Government, which will allow
young people in England to stay with
their foster carers beyond their 18th
birthdays, has now been formally
made to the Children and Families
Bill in the House of Lords.

"We are continuing to work with
sector
organisations
on
the
guidance to ensure that it supports
the effective implementation of this
important new duty. We are
committed to doing more to
support care leavers, and I believe
that the proposed new clause is a
crucial step forward."

The ICO found a number of common
problems that put the security of
sensitive personal information at risk.
These included insecure transfers
between agencies and local authorities,
and between carers and agencies.
There was also a general lack of
appropriate staff training, insufficient
guidance for carers, and a failure to
The amendment was accepted by the encrypt sensitive personal information
Lords and has now become part of the held on mobile devices, such as laptops
Bill, which is expected to receive Royal and memory sticks.
Assent this spring.
On a more positive note, most agencies
Fostering Network says that at present, had adequate system access controls in
some young people are supported to place so that sensitive personal
stay with their foster family beyond 17 information could only be accessed by
by their local authority, while others those staff that needed to see it. One
are reliant on their foster carers being agency also demonstrated good
by
commissioning
an
willing and able to keep them out of practice
their own pocket. Many young people information security audit in order to
find themselves having to leave their highlight and address areas of
foster home and live independently by weakness.
their 18th birthdays. This change to the
law will place a duty on English local Announcing the publication of the
authorities to facilitate and support report John-Pierre Lamb, ICO Group
staying put arrangements for all Manager in the Good Practice team,
fostered young people, where this is said:
what they and their foster carers want.
"The work fostering and adoption
Crucially, the importance of financial
agencies carry out is vital to helping
support for foster carers has been
some of the most vulnerable young
directly addressed by the Government:
people in society. Keeping their
they have pledged an extra £40 million
sensitive personal information
for local authorities over three years to
secure must be recognised as an
ensure that foster carers will not be out
important part of this process and
of pocket as a result of offering staying
agencies must have the necessary
put placements.
safeguards in place to keep this
information safe whether it's in the
office, at home or on the road.
Report highlights data

The amendment represents another
milestone in the successful Don't Move protection challenges for
Me campaign. The charity's role in fostering and adoption
achieving the amendment was praised agencies
by Lord Listowel during the debate in
the Lords chamber. The peer, who led A
report
published
by
the
the fight for this change to the law in Information Commissioner's Office
the House of Lords, said:
(ICO) has highlighted the challenges
independent fostering and adoption
"I am grateful to the coalition of
agencies are facing when looking after
charities which made this possible,
sensitive personal information.
including Barnardo's, the NSPCC
and the Who Cares? Trust, and
The report summarises the key
most especially to Robert Tapsfield,
findings from 10 advisory visits carried
chief executive of the Fostering
out by the ICO with independent
Network, who led the charge. The
fostering and adoption agencies in
help offered by his officer, Vicki
England. These agencies regularly
Swain, was faultless."
process
significant
amounts
of
sensitive personal information relating
Lord Nash, who tabled the amendment to the care and wellbeing of vulnerable
on behalf of the Government, children. They need to share this
reassured peers of the Government's information with other organisations,
commitment
to
ensuring
local notably local authorities who will then
authorities implement the change also have responsibility for making
properly. He said:
sure the information is handled
correctly.

www.familylawweek.co.uk

"The worst breaches of the Data
Protection Act can lead to a
monetary penalty of up to £500,000,
but when you consider the
sensitivity of the information this
sector is responsible for, the human
cost could be far more significant.
"Agencies and the councils they
work with should see this report as
a wake-up call and take action
before it's too late."
Last year the ICO issued two councils
with monetary penalties totalling
£150,000 after sensitive information
relating to the care of young people
was lost by their social services
departments.
The ICO is working with the
Nationwide Association of Fostering
Providers
(NAFP),
the
British
Association for Adoption and
Fostering (BAAF) and The Fostering
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Network to address the issues raised in
the report and help them produce The wife subsequently discovered,
appropriate data protection guidance however, that detailed planning for an
for the sector.
initial public offering ("IPO") ie a stock
market floatation had been ongoing
behind the scenes within the company.
Media reports in July and August 2012
Husband wins appeal in
valued the company at between $750m
AppSense divorce case
and $1bn. She consequently applied
back to court. Although by that point
The Court of Appeal has dismissed an
the draft order had been approved, it
appeal by the wife of AppSense
was not sealed and thus Sir Hugh
chairman Charles Sharland. Mrs
Bennett was satisfied that he was not
Sharland wanted to re-open the multi"functus". His Lordship therefore
million pound settlement, claiming
ordered the husband to file an affidavit.
that her husband withheld critical
information about the value of the
The husband maintained that he had
company. She had claimed that the
given full and frank disclosure and/or
settlement – which awarded her a
that his non-disclosure was not
greater share of the couple's liquid
material. Furthermore, he dismissed
assets in exchange for a lower share in
the valuations of $750m-$1bn as "pure
the business – was unfair following
conjecture".
rumours in the press of a higher-thanexpected valuation of the company.
In giving judgment, Sir Hugh Bennett
found that planning for an IPO in early
The parties had married in 1993 and
2013 was in full swing from January
separated in 2010. They had three
2012 to August 2012 and that the
children. At the final hearing in July
husband had been dishonest and had
2012, there was agreement that the
attempted to keep the true facts from
matrimonial assets should be shared
the wife and the court. His Lordship
equally. The real issue was whether,
also found it to be inconceivable that
and if so how, the husband's
the circumstances as now disclosed
shareholding in his company should be
would not have been relevant to the
shared: the husband contended that it
wife's decision to compromise the
should not be; the wife sought 50% of
litigation, and (more importantly) to
the net proceeds upon disposal,
the court's approval of the Heads of
whenever that took place. The value of
Agreement and draft order. If the facts
the company was also significantly in
had been known, the court would have
dispute, with the husband asserting the
had little option but to adjourn the
company was worth £50m and the wife
proceedings pending the possible IPO.
suggesting £75m. Mr Sharland had also
However, in light of subsequent events
been clear in his evidence that an initial
(particularly that no IPO had in fact
public offering ("IPO") (i.e. a stock
taken place), it was clear that in fact the
market floatation), while theoretically
order the court would have made if
possible, was most unlikely before 3, 5
proper disclosure had taken place
or 7 years; specifically, when referring
would not have been substantially
to the possibility of, the husband's
different
from
the
Heads
of
evidence in cross-examination was
Agreement.
Accordingly,
and
"there's nothing on the cards today".
notwithstanding that the husband had
been guilty of non-disclosure, in all the
In the event, the parties reached
circumstances the non-disclosure was
settlement during the course of the
not material. His Lordship therefore
final hearing. The settlement terms
dismissed the Wife's application and
were approved by the court, although
ordered that the draft order be sealed
the order was never sealed. The wife
forthwith.
was to receive £10.355m of cash and
properties and the husband retaining
In S v S [2014] EWCA Civ 95 Moor-Bick
£5.64m. The husband also agreed to
and Macur LJJ held that had the
pay the wife, in the event of receipt of
information been known, the original
any cash proceeds following a disposal
settlement would not have been
of his shares in X Co, 30% of the
significantly different.
balance of the proceeds remaining after
payment of costs of sale and CGT, £4m
Moor-Bick LJ concluded:
into a trust for one of the children and
a payment of £1.7m to the wife.
"It may be unusual for a judge to
Various other terms were agreed as to
conclude that despite a deliberate
transfer of properties and bank
failure by one party to give full and
accounts, periodical payments for the
frank disclosure the resulting order
children and the setting up of a Trust
should not be set aside, but
for one of the children.
ultimately that must depend on the
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nature of the non-disclosure and its
effect on the outcome of the
proceedings. In this case the
husband's non-disclosure was
deliberate and dishonest, but
because of the rather unusual
circumstances there were good
reasons for concluding that it had
not
resulted
in
an
order
significantly different from that
which the court would otherwise
have made at the conclusion of the
proceedings. In my view the judge
was entitled to hold that the wife
had not made out sufficient
grounds for re-opening the hearing.
That called for an exercise of
judgment on his part and in my
view his decision was one that was
open to him."
In a dissenting judgment Biggs LJ
considered that Mr Sharland's conduct
was fraudulent and referred to the
general principle that "fraud unravels
all".
Beth Wilkins and James Brown of
JMW LLP, who acted for Mr Sharland,
said:
"The agreement Mr and Mrs
Sharland reached over 18 months
ago gives Mrs Sharland more than
50 per cent of their liquid assets and
a less than 50 per cent interest in Mr
Sharland's shares – generous given
the facts of the case.
"Mr Sharland has always been
prepared to stand by the agreement
and he is very pleased to see good
sense prevail. This matter has
caused enormous family disruption
and Mr Sharland hopes that this
decision can allow the family to
move forwards."
Ros Bever, of Irwin Mitchell
representing Mrs Sharland, said:
"Mrs Sharland had accepted a
settlement that is based on
inaccurate information disclosed by
her husband so the agreement she
believed she had reached for half of
the couple's assets does not give her
an
equal
share;
a
crucial
requirement for Mrs Sharland
throughout the negotiations.
"This case is not just about Mrs
Sharland achieving justice, it is
about ensuring that the courts send
out a powerful message that
dishonesty will not be tolerated,
proving that fairness will prevail in
divorce settlements.
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"The case is the latest in a line of
high profile cases, including
Petrodel v Prest, and Young v Young,
where spouses have seemingly
defied the principles of fairness in
divorce settlements, often using
their businesses to 'disguise' their
wealth.
"We believe that this case now
needs to be examined at the highest
level in order to protect future
claimants from fraudulent and
dishonest behaviour. The husband
would not get away with this
behaviour in the commercial courts
so why should it be acceptable in
the family court?"

there has been a year on year decrease
in the number of applications.
The monthly figures will be on the
Cafcass website.

The Bar Council has published an
audio recording of the speeches, and
contributions from the floor, from the
Government consults on
event 'One Bar: one voice - United for
family law court orders
Justice' on Saturday 8 February 2014.
The event was a national meeting of the
The Department for Education is profession, in London, to voice the
seeking views on revised statutory Bar's opposition to legal aid cuts and
guidance to reflect legislative changes their impact on access to justice.
to public and private family law orders.

The Children Act 1989 guidance and
Regulations: Volume 1 – court orders
was first published in 1991 and last
updated in 2008. It is being revised to
The judgment in the Court of Appeal
reflect upcoming legislative changes as
is here. The original judgment by Sir
a result of the Children and Families
Hugh Bennett is here.
Bill and changes in practice following
the Family Justice Review.
Patrick Chamberlayne QC and Peter
Mitchell both of 29 Bedford Row
The consultation closes on the 26th
(instructed
by
Irwin
Mitchell)
March 2014.
represented Mrs Sharland. Nicholas
Francis QC and Nicholas Allen also of
The consultation document can be
29 Bedford Row (instructed by JMW
viewed online here and responses can
LLP) represented Mr Sharland.
be submitted online here.

Care applications in January
2014 9% down on a year ago
In January 2014, Cafcass received a
total of 883 applications. This figure
represents a 9% decrease compared to
those received in January 2013.
The figures for applications between
April 2013 and January 2014 are 8,788.
This figure is 4% lower when
compared to the same period last year,
when 9,165 applications were received.
The detailed monthly figures will be
available on the Cafcass website.

Private law cases received by
Cafcass in January 2014 13%
down
In January 2014, Cafcass received a
total of 3,343 new private law cases.
This is a 13% decrease on January 2013
levels.

Presentations from ‘One Bar:
one voice’ broadcast by Bar
Council

The recordings – which can be accessed
from the Bar Council website –
include a presentation by Susan Jacklin
QC, Chair of the Family Law Bar
Association.

Pauffley J deprecates
Justices adopting LAs’ ‘Facts
and Reasons’ in care
proceedings

In Re NL (A child) (Appeal: Interim
Care Order: Facts and Reasons) [2014]
EWHC 270 (Fam) Mrs Justice Pauffley
has deprecated the widespread
practice in care proceedings in the
family proceedings court by which
Average duration of care
proceedings is now 36 weeks parties, usually the local authority,
draft the 'Facts and Reasons' which are
The average time for the disposal of a then adopted by the Justices.
care or supervision application has
continued to drop to 36 weeks (down In the case before Pauffley J counsel
25% from July to September 2012 and originally instructed for the local
down 34% from July to September authority had drafted the entire 'Facts
2011). This reduction is revealed in the and Reasons' document in respect of an
latest court statistics for the period application in the family proceedings
from July to September 2013 published court for an interim care order. The
draft had been sent to the court, by
by the Ministry of Justice.
email, prior to the hearing. It was made
The average duration for private law available to the parties' legal
disposals where both parties were representatives, in hard copy, outside
represented was 23 weeks (up 39% court on the morning of the hearing.
The mother's legal team had no input
from July to September 2012).
into the draft. Counsel then instructed
The number of cases started in family for the local authority amended the
courts in England and Wales remained draft to reflect the parties' positions
at around 70,000 in July to September and included reference to an expert's
2013 with the largest proportion (43%) report obtained on the previous day.
The amended document was sent
being for divorce applications.
electronically to the legal adviser
The statistical release is here. Care during the hearing and became the
perfected 'Facts and Reasons'.
proceedings are shown in table 2.3.
In her judgment – which in his latest
View (No 10) the President has
recommended should be read by all
care practitioners – Pauffley J said:

Between April and January 2014
Cafcass received a total of 39,455 new
private law cases. This figure shows an
increase of 5% from the 37,744 cases
received in the same period last year.
The rate of increase has slowed down
in recent months. From October 2013

"Whilst I might be able to
understand why such methods
may have been developed, I am
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profoundly alarmed by their
existence. Informal inquiries reveal,
anecdotally, that the practices I
have described are not confined to
this area but are widespread across
the country."
She added:
"Seemingly, there were process
failures in this case which
significantly interfered with the
most basic requirements for
openness and transparency. There
was, apparently, an established but
largely clandestine arrangement
between the local authority and the
court which, to my mind, has
considerable repercussions for
justice and, equally importantly,
the perception that justice will be
done. It is fundamental that
nothing is sent to the judge by one
party
unless
it
is
copied
simultaneously to every other
party.
"Equally and just as importantly, it
is difficult to view the Justices as
having been independent and
impartial if, as happened here, they
simply
adopted
the
local
authority's analysis of what their
Findings and Reasons might
comprise."
The judge referred to Crinion and anor
v IG Markets Ltd [2013] EWCA Civ
587 in which the Court of Appeal made
clear that the wholesale incorporation
of such a draft is impermissible.

mother in the way that happened
here.

just over one-third (36%), compared to
the same period in 2012.

"It surprises and alarms me that Dr
van Rooyen [the psychologist] was
asked, and was prepared, to
provide a report during the course
of a single working day, a
terrifyingly tight timeframe, and on
the basis of papers supplemented
by a telephone conversation with a
local authority professional who
had never met the mother. I
struggle to understand how Dr van
Rooyen's apparently firm opinions,
adverse to the mother, could have
been formed given the complete
absence of any kind of discussion
with
her
or,
indeed,
any
communication
with
[the
resource]."

"Help with mediation" (publicly
funded legal advice available in
parallel to mediation) remains almost
non-existent across England and
Wales. In November 2013, just six
claims for payment were lodged by
family lawyers with the Legal Aid
Agency. This takes the total number of
claims for "Help with Mediation"
between April and November 2013 to a
total of 26. Over the same period,
12,128 people began publicly funded
mediation.

The judge noted that the reason why
the local authority acted as it did
concerning the report might be
associated with the family justice
reforms and the impetus to complete
public law cases within 26 weeks. She
commented:
"Justice must never be sacrificed
upon the altar of speed."

Pauffley J also expressed concern about
a 'triage' assessment of the mother by a
chartered clinical psychologist which
was commissioned and completed
during the course of the day before the
first hearing. She said:
"It simply cannot be right, fair or
reasonable to commission an expert
to provide what may turn out to be
the pivotal evidence justifying
separation of a neonate from his

"The Ministry of Justice has
effectively driven a wedge between
lawyers and mediators when it
comes to encouraging the take-up
of publicly-funded mediation. This
is a great shame since lawyers and
mediators working in tandem
provide an obvious way of bringing
down the cost of dispute resolution
for anyone who cannot afford to
hire a lawyer to resolve contested
matters for them."

The mother's appeal was allowed.
In the High Court proceedings the
mother was represented by Katherine
Dunseath of 3PB; the local authority
was represented by Isabelle Watson of
4 Brick Court; and the Children's
Guardian was represented by Seona
Myerscough of Gardner Leader.

She concluded in respect of this aspect
of the case:
The judgment is here.
"Just because there may be tacit
acceptance on the part of many
professionals within the family
justice system that the practice
which operated here exists, that
does not mean it is right. It is
patently wrong, must stop at once
and never happen again."

Marc
Lopatin,
founder
of
LawyerSupportedMediation.com,
said:

Publicly funded mediation
continues to decline

Earlier this month, Family Justice
Minister Simon Hughes called for
more parents and couples to use
mediation.
Meanwhile, the number of people
attending Mediation Information &
Assessment Meetings (MIAMs) in
November 2013 fell by 58% year-onyear. November 2013 continues a
seven-month long trend where the
number of couples attending MIAMs
remained below half the number for
the same period in 2012.

In
Spring
LawyerSupportedMediation.com will
launch a national pilot to explore ways
of lawyers and mediators working in
tandem. The pilot is intended to benefit
separating families who cannot afford
to instruct two lawyers to negotiate a
by
resolution to contested issues.

A Freedom of Information request
from the Ministry of Justice shows that
publicly funded family mediation is
still struggling following changes to
public funding in April 2013.

Recent
figures,
procured
LawyerSupportedMediation.com,
reveal that there were 665 mediation
For the detailed figures, please click
starts in November 2013 compared
here.
with 1173 in November 2012. The 43%
fall is the third highest year-on-year
monthly decline since the MoJ
effectively severed the link between President’s View No 10 looks
lawyer and mediator in April last year. forward to family law postBetween April and November 2013, the
total number of mediation starts fell by
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The View from the President's
Chambers No 10, entitled The process of
reform : the beginning of the future – notes
the rapid approach of formal
implementation of the family justice
reforms. The President says:
"[I]f everything remains on
schedule 22 April 2014 will see the
creation of the new single Family
Court, the implementation of the
final version of the revised PLO in
public law cases (PLO 2014) and the
implementation in private law
cases of the Child Arrangements
Programme (CAP 2014)."
The Family Court
In large measure the new Family Court
is already up and running for most
practical purposes. Behind the scenes
there is much on-going work on all the
rule changes needed to get the Family
Court fully established. The works in
London at First Avenue House – the
home for the new Central Family Court
– are on schedule, as is the move from
Wells Street.

document, and with various other
amendments, the existing Forms C100 The 10th View can be read in full on the
and FM1.
FLBA website.
Transparency
The President will be monitoring, as I
am sure the media will also be, the
impact of the Practice Guidance on
Transparency in the Family Courts
issued on 16 January 2014.
Bundles
The period of consultation in relation
to the draft Revised Bundles Practice
Direction issued for discussion and
comment on 14 January 2014 will have
closed by the end of February. A
further draft, revised in the light of
consultation responses, will be put
before the Family Procedure Rules
Committee on 3 March 2014 and
published shortly afterwards.

Orders
The family orders project continues
under the leadership of Mostyn J. The
President will shortly be issuing a
second batch of draft orders for
discussion and comment. There has
been a necessary slowing of the tempo
The PLO 2014
Work is almost completed on the of this work, whilst even more pressing
amendment of the current Pilot PLO matters take priority.
and the supporting rules. The final
version (PLO 2014) will be finalised by Arbitration in financial remedy cases
the Family Procedure Rules Committee Following on from the President's
on 3 March 2014 and published shortly decision in S v S [2014] EWHC 7 (Fam),
dealing with how the court should
afterwards.
approach applications to enforce
The Cafcass Template for use by arbitral awards in financial remedy
guardians has been revised in the light cases, Sir James wishes to move
of experience and to make it B-S forward as soon as possible on two
compliant.
The
Association
of fronts. Pending more general changes
Directors of Children's Services to the Family Procedure Rules in
Template is in the process of being relation to arbitration and other forms
revised and will probably be issued as of ADR, there is proposed to be issued
an Annexe to Volume 1 of the up-dated in the near future, for discussion and
Children Act Guidance intended to be comment, both a draft rule change to
enable relevant applications under the
issued by DfE in April 2014.
Arbitration Act 1996 to be made in the
Family Division and not only, as at
CAP 2014
By the end of February the President present, in the Commercial Court, and
will have received the final report of also draft Guidance dealing with a
the Private Law Working Group number of procedural matters not
chaired by Cobb J and the final draft of covered by S v S.
the proposed Child Arrangements
Programme. This will be considered by Recent cases
the Family Procedure Rules Committee The President draws attention to two
recent
decisions
of
on 3 March 2014. The final version important
(CAP 2014) will be published shortly significance in relation to practice in
public law cases. They are:
afterwards.
The new rules and accompanying
Practice Direction in relation to
mediation and MIAMS will be coming
into force on 22 April 2014. So too will
the amended application form (Form
C100), incorporating in a single

UK in breach of its
international obligations on
FGM, warns Bar Human
Rights Committee
Despite the practice of female genital
mutilation (FGM) being outlawed in
1985 there is yet to be a single
prosecution
in
Britain.
Giving
submissions to the Home Affairs
Committee on FGM, the Bar Human
Rights Committee (BHRC) has
advised that existing measures are
clearly insufficient and that the UK is in
breach of its international legal
obligations in failing to protect
vulnerable girls.
The BHRC says that there are a wealth
of reasons for the lack of prosecutions,
not least that many victims often do not
want criminal sanctions against their
relatives; they simply do not want the
abusive practice to occur.
However, the BHRC has submitted
that securing a conviction is not
enough to meet the UK's legal
obligations under international law.
Several international treaties and
associated commentary, including the
UN Convention on the Rights of the
Child, require the UK to be much more
robust in its approach to FGM.
Amongst the difficulties in combating
FGM has been the anxiety about
challenging cultural or traditional
practices.
However, in a General
Assembly resolution commenting on
FGM in 2007 the United Nations
emphasised that custom, tradition or
religious beliefs cannot be used as
excuses for avoiding the obligation to
eliminate violence against women and
girls.
Furthermore,
the
European
Parliament resolved in 2012 that in
dealing with FGM, Member States
develop a full range of protective
measures, including mechanisms to
coordinate, monitor and evaluate law
enforcement.

Ÿ A Local Authority v DG and
others [2014] EWHC 63 (Fam) and The BHRC has called on the
government to introduce a host of
Ÿ Re NL (A child) (Appeal: Interim measures, including specific civil
Care Order: Facts and Reasons) injunctive orders akin to orders under
[2014] EWHC 270 (Fam).
the Forced Marriage Act 2007, to better
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safeguard vulnerable girls. The BHRC
has also proposed that the government
close a loophole which means children
in the UK without secure immigration
can be taken overseas and mutilated.

For further details of the 2013-2014
competition click here
The 2014-15 competition opens on 4
March 2014

Given the complexity and secrecy
surrounding incidents of FGM, the ‘Same-sex marriage will
BHRC recommendations include the
strengthen the institution of
introduction of better education and
training for front line child protection marriage’
experts, as well as school teachers.
There is also a pressing need to create Lord Wilson of Culworth has said that
sensitive,
properly
resourced same-sex marriage will strengthen the
community engagement projects to institution of marriage.
change attitudes about FGM.
In a speech to the Medico-Legal
The BHRC report to the Home Affairs Society in Belfast, Lord Wilson
Committee was submitted by Kirsty provided his audience with an
Brimelow QC, Dexter Dias QC, Zimran historical and international perspective
Samuel, Theodora Christou, Felicity to the institution of marriage. Offering
Gerry, Courtney Perlmutter, Sam numerous examples, he said that
societies throughout history have
Fowles and Charlotte Proudman.
readily
changed
their
rules
surrounding
marriage
to
meet
Zimran Samuel, barrister, 42 Bedford
changing
circumstances
and
Row
perceptions.

New Family Law Silks
announced
Family
Law
Specialists
whose
applications were successful this year
included:
Ÿ Charles Hale of 4 Paper Buildings
Ÿ Nicholas Goodwin, of Harcourt
Chambers
Ÿ Elizabeth McGrath of St Philips
chambers in Birmingham. For the
St Philips press release click here
Ÿ Kathryn Skellorn of St Johns
Chambers in Bristol
Ÿ William Tyler of 36 Bedford Row
Just over 44% of those who applied for
Silk in this year's round have been
successful. 100 of the 225 applicants
have had their applications approved.
The new appointees will be sworn in
by the Lord Chancellor at a ceremony
which will take place at Westminster
Hall on Monday 14 April 2014.

Pauffley J commends the
‘constructive collaboration’
of parents in dispute
In Re J and K (Children: Private Law)
[2014] EWHC 330 (Fam) Mrs Justice
Pauffley has praised the approach of
parents and advocates in, what she
described as,' this most satisfactory of
collaborative efforts'.

Pauffley J explained in her judgment
that for more than 10 years there had
been court conflict (involving 24
hearings) between the parents of twins,
now twelve and a half years old.
Various issues had arisen – parental
responsibility, contact (how much,
how often, staying or visiting, the
arrangements for collection and
delivery), the children's last names –
but overall the battle had been about
Speaking as 'a committed member of the role which their father should
the Church of England', he concluded: properly occupy in the children's lives.
"Far from destroying marriage, I
think that to allow same sex
couples into it strengthens it; but in
my view the most important benefit
of same sex marriage is the symbol
that it holds up to the heterosexual
community,
not
forgetting
teenagers apprehensively trying to
make sense of their own emerging
sexuality, that each of the two types
of intimate adult love is as valid as
the other. The availability of
marriage properly dignifies same
sex love. To the question "why
should same sex couples, who can
as civil partners already enjoy all
relevant rights, be allowed to get
married?", the proper response in
my view is "why shouldn't they?".
And, to that question, it is, as I
respectfully suggest to you, not
good enough to reply "because
marriage is between a man and a
woman". That would be to elevate
a feature of the practice of marriage
in a number of prior centuries,
however
universal,
into
a
necessarily intrinsic constituent of
it."

At a directions appointment in
November 2013 Pauffley J made some
practical proposals as to how the
parents might interact with one
another in their sons' presence so as to
make their transitions from one home
to the other a less tense and a more
enjoyable experience. In particular, she
suggested that when the boys were
dropped off and picked up each parent
should be made welcome in the home
of the other, invited to sit down around
the kitchen table and offered a cup of
tea.
The parents reacted positively to those
suggestions and, the judge reported,
since then, according to the father, the
contact order had been followed "to the
letter"; more gratifyingly still, the boys
have "gone from being hostile, even
aggressive" towards him and his
family "to playing and seemingly
having fun..."

Pauffley J said that the parents had
been assisted by 'highly skilled,
insightful
and
intuitive
representatives'. The father was
For the complete list of appointments
represented by a McKenzie friend, Ms
click here
The speech can be read in full on the Bushell, a former guardian with
extensive experience, who spoke on his
Supreme Court website.
For
the
Queen's
Counsel
behalf. Francesca Wiley, of 1 Garden
Appointments website press release
Court, agreed to act pro bono for the
click here
mother at late notice. Edward
Kirkwood of Harcourt Chambers
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acted for the Children's Guardian. The
parents were, said the judge, 'in the
hands of individuals unafraid to show
kindness, generosity and with a desire
to help others'.
The judgment is here.

8% of British fathers say that
they have been unsure of
their child’s paternity
A
survey
for
www.DNATestingChoice.com
by
YouGov suggests that 8% of fathers in
the UK have been 'unsure that they are
the biological father of their child'.
Fathers aged 25-34 were most likely to
be unsure, at 15%twice as much as
average. At 5%, fathers aged 55+ were
least likely to be unsure.

average – 1%
In March 2013, a new, crossgovernment definition of domestic
violence was adopted to encompass
psychological,
physical,
sexual,
emotional and financial abuse, but at
present not all of these behaviours are
Ÿ Mothers in Scotland were least criminal offences. The bill is sponsored
likely to be unsure, less than a tenth by the Justice Unions Parliamentary
Group and Napo.
of the average – less than 1%
Ÿ Mothers in the North West in cities
like Liverpool and Manchester
were most likely to be unsure, twice
as much as average – 6%

Ÿ Mothers who are not working were Mr Llwyd will state that the bill would
most likely to be unsure, twice as give the government's definition of
domestic
violence
statutory
much as average – 6%
underpinning, offering victims greater
Ÿ Mothers who have never been protection and place duties on the
married were most likely to be police in respect of investigations into
unsure, three times as much as domestic violence incidents.
average – 8%.
Mr Llwyd hopes that the bill will go
A map showing the results of the some way towards emphasising the
prevalence of domestic violence in
survey is available here.
society and prompt a fundamental
change in the way that allegations are
treated by the police.
Law Commission report on

The total sample size of the survey was
5,266 UK parents aged 18 or over. The
fieldwork was undertaken by YouGov Matrimonial Property, Needs Mr Llwyd said:
between 13th and 18th December 2013. and Agreements to be
The figures were weighted and, published this week
"Domestic violence is pervasive in
according
to
YouGov,
are
our society. Every minute, police
representative of all UK adults (aged On the 27th February 2014 the Law
across the country will receive a
18+).
Commission for England and Wales
domestic violence-related call.
will publish its report on Matrimonial
The survey also revealed:
Property, Needs and Agreements.
"These are not trivial incidents, yet
according to Women's Aid, only
Ÿ Fathers in the North East were most The forthcoming report has evoked
6.5% of reported domestic violence
likely to be unsure of their child's considerable speculation amongst
incidents result in a conviction.
paternity, twice as much as average practitioners and in the Press. Much of
Many domestic violence cases
– 16%
the attention has focused on whether
which are passed on to the Crown
the Commission will recommend that
Prosecution Service result in no
Ÿ Fathers in Yorkshire and the prenuptial agreements should be
action being taken. This cannot be
Humber were least likely to be enforceable.
right.
unsure, a third as much as average
– 3%
On the date of publication of the report
"This bill not only seeks to
Family Law Week will publish an
Ÿ Fathers who are not working were article which will consider the
most likely to be unsure, twice as Commission's conclusions and the
much as average – 17%
policy issues underlying them. The
article will be written by Spencer
Ÿ Fathers who are separated or Clarke, a lawyer at the Law
divorced were most likely to be Commission and a member of Family
unsure, twice as much as average – and Trust Law Team responsible for
18%.
the report.
Mothers' stated uncertainties were
much less:
Ÿ 3% of mothers (460,000) have been
unsure who the biological father of
their child is
Ÿ Mothers aged 18-24 were most
likely to be unsure, five times more
than average – 15%
Ÿ Mothers aged 55+ were least likely
to be unsure, a third as much as

Elfyn Llwyd MP leads crossparty bill to strengthen
domestic violence law
Plaid Cymru Parliamentary Leader
Elfyn Llwyd MP will present a Ten
Minute Rule Bill in the House of
Commons that, if passed, would
criminalise all aspects of domestic
violence – particularly those aspects
which are not currently criminal
offences, including coercive control.
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criminalise all aspects of domestic
violence as defined by the
government thus broadening the
scope of legislation but also prompt
a change in which reports and
allegations are treated by the police.
"The flaws in the current system
create substantial costs to victims
and to us as a society. The physical
care of abused women costs the
NHS £1.2 billion, while the cost of
mental health care for these women
is £176 million.
"At present, our criminal system is
too focused on the physical
evidence
of
violent
crimes
committed against a victim.
Coercive control and emotional
blackmail, on the other hand, do
not leave scars or bruises – but they
are every bit as debilitating.
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"This bill provides that a person
could be found guilty of an offence
if they display behaviour which is
covered by the government's
definition of domestic violence.
"Any progress on strengthening the
law must be informed by the
experience of victims of domestic
violence and organisations such as
Paladin, Women's Aid and the
Sara Charlton Foundation among
others must be commended for
their tireless work.
"I'm hugely grateful to those
members from all parties who have
lent their support to this bill to date,
and hope that many more names
will join us in securing this vital
reform."

Law Commission
recommends that ‘qualifying
nuptial agreements’ should
be enforceable
The Law Commission has published its
much anticipated report Matrimonial
Property Needs and Agreements. It is
here. An article by Spencer Clarke,
lawyer at the Law Commission and
member of the Family and Trust Law
Team, reviewing the report is here.
The report, which includes a draft Bill,
recommends a set of measures to make
it easier for couples to manage their
financial affairs on divorce or at the
end of a civil partnership. These are:
Ÿ guidance to help couples assess and
agree financial needs;
Ÿ an assessment of the feasibility of
using formulae to help agree
financial settlements; and

However, the Law Commission
believes that there is evidence of
regional inconsistencies in how the
courts approach orders for financial
needs, which can make the outcome
unpredictable. Furthermore, while the
law is largely well-understood by
family lawyers, it is not clear to the
general public who are increasingly
dealing
with
the
financial
consequences of separation without
legal assistance.

situation and both received legal
advice.
Under the current law, couples can
make
preand
post-nuptial
agreements. The courts may follow
these agreements but they are not
binding and the parties cannot be
certain they will be upheld.

Agreeing financial needs
The
Law
Commission
is
recommending that the Family Justice
Council
produce
authoritative
guidance on financial needs. The
guidance would explain the outcome a
judge would aim for in determining a
settlement,
including
achieving
eventual financial independence. This
would enable couples to reach an
agreement that recognises their
financial responsibilities to each other.
The guidance would also help to bring
more consistency to how the law is
applied in the courts.

"We believe that married couples
and civil partners should have the
power to decide their own financial
arrangements, but should not be
able to contract out of their
responsibilities for each other's
financial needs, or for their
children. The measures we are
recommending would help couples
understand and meet their financial
responsibilities
and,
where
appropriate,
achieve
financial
independence.

Professor Elizabeth Cooke, Law
Commissioner for property, family and
trust law, said:

"Pre- and post-nuptial agreements
are becoming more commonplace
but the courts will not always
follow them and lawyers are
therefore not able to give clear
advice
about
their
effect.
Qualifying nuptial agreements
would give couples autonomy and
control, and make the financial
outcome of separation more
predictable. We have built in
safeguards to ensure that they
cannot be used to impose hardship
on either party, nor to escape
responsibility for children or to
burden the state."

Making settlements more predictable
Guidance from the Family Justice
Council would provide an explanation
of the sort of outcome that should be
aimed for but it would not provide
figures. The Law Commission is also
recommending that the Government
commission a long-term study to
assess whether a workable, nonstatutory formula could be produced
that would give couples a clearer idea
of the amounts that might need to be
paid to meet needs. Formulae are
already used successfully in other
jurisdictions such as Canada, where
they produce a guideline range of The Law Commission's report,
outcomes within which couples can Matrimonial
Property
Needs
and
negotiate.
Agreements, includes a draft Bill that, if
implemented, would bring qualifying
Qualifying nuptial agreements
nuptial agreements into effect.
The
Law
Commission
is
recommending the introduction of Resolution reaction
"qualifying nuptial agreements".
Resolution welcomed the report.

Ÿ 'qualifying nuptial agreements" to
allow couples to decide how their
assets should be shared if they Qualifying nuptial agreements would
separate.
enable married couples and civil
partners to make a binding agreement
The Law Commission believes that the about how their property or finances
objective of orders made in financial should be shared if their relationship
remedy cases on divorce should be to breaks down. The agreements would
enable both partners eventually to be enforceable as contracts but would
achieve financial independence. That, apply only after both partners'
the Law Commission says, is already financial needs, and any financial
the outcome of the majority of cases, responsibilities towards children, have
and there is no need for a change in the been met. And they would be binding
law.
only if, at the time of signing, both
parties
had
disclosed
material
information about their financial
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Resolution vice-chair (and chair-elect)
Jo Edwards commented on the
recommendations concerning prenuptial agreements:
"This latest development ... should
give people confidence that marital
agreements will be upheld. This
should also help reduce the burden
on the courts.
"We don't expect this measure to
lead to every engaged couple in the
country seeking a pre-nup, but for
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those couples who want to have
one in place, it will make their legal
situation much clearer and reduce
uncertainty upon separation.
"It's also important to note that the
court will still have the ability to
review agreements in so far as they
deal with people's financial needs.
"Individuals' financial needs – in
particular those of any children –
are
still
the
overriding
consideration, and couples will not
be
able
to
make
binding
agreements which allow them to
avoid future consideration of
financial needs.
"There is, therefore, a risk that we
could end up with a two-tier
arrangement, where one type of
agreement is legally binding, and
others still open to challenge –
couples need to be aware of this,
and
that's
why
the
recommendation that people are
required to seek legal advice is so
important.
"We would prefer to see change
which would open up binding prenups to a wider group of people,
with
appropriate
safeguards.
Nevertheless, we welcome the fact
that this will allow some couples to
create
certainty
about
their
financial settlements should their
marriage sadly come to an end."
On the need for further guidance on
needs, she said:
"Guidance on needs should
encourage
consistency,
dispel
myths and manage expectations.
This will help anyone going
through separation, even if they
don't have access to legal advice
and support, or are trying to reach
agreements on their own, during a
very traumatic time."

"We would also like to see more
wholesale reform of the law about
financial provision on divorce, to
provide clearer guidance about
likely outcomes. It's important that
anyone going through a divorce
has some degree of certainty about
how long it will be before they
achieve financial independence and
have some degree of closure.
"Resolution
is
currently
undertaking a major consultation
exercise with its members in order
to establish a series of policy
proposals which will help support
separating couples in England and
Wales, and we will be publishing
these later in the year."

They would be binding only if the
parties had given financial disclosure
and had received independent legal
advice.
"Interestingly, the Commission
recognises advantages of family
law arbitration over the court
process, to include privacy & the
fact that parties can control
proceedings more.
"Given the huge current pressures
on the family justice scheme, it
would be a brave Government
which ignored such key proposals".

The report is accessible here. An
article by Spencer Clarke, lawyer at the
Law Commission and a member of the
Practitioners' responses
project team, reviewing the report is
Alison Hawes, a specialist family and here.
divorce lawyer at Irwin Mitchell
which has offices across the country,
commented:
"This report provides clarity after
years of uncertainty and, if
implemented, will turn case law
(Radmacher v Granatino in 2010)
into law, as well as changing the
emphasis so that the court has no
power to interfere if the agreement
"qualifies".
"Qualifying pre-nuptial agreements
will give couples greater autonomy
to determine the financial outcome
in the event of a future separation.
The outcome of a future separation
will be more predictable and less
expensive. The proviso that it needs
to meet the parties and children's
needs will avoid unfair agreements.
This approach to pre-nuptial
agreements is more in line with
how they are treated in the rest of
Europe."

Tony Roe, principal of Tony Roe
Solicitors, who was a member of the
Advisory Group to the Law
However, she hoped for further reform Commission on this project, said:
of divorce law and financial provision
"The Law Commission report
on divorce:
comes after some five years of
detailed work and merits a detailed
"The last major reform to divorce
read by practitioners."
law was in 1973, and we believe
more changes are needed to make
The report is wide ranging, highly
the law relevant to modern day. For
practical
and
realistic.
The
example, Resolution wants to see
Commission's recommendations on
the removal of the need to assign
qualifying nuptial agreements are
blame if a marriage breaks down,
entirely
logical,
featuring
key
which can often ramp up the
safeguards. The agreements would be
conflict and cause unnecessary
enforceable as contracts but would
emotional distress.
apply only after needs have been met.
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ARTICLES
Finance & Divorce February 2014 Update

Plan to raise court fees condemned by internal government review
The Regulatory Policy Committee ("RPC") has published a
rare 'red report' criticising the plans backed by the Justice
Secretary, Chris Grayling.
The Ministry of Justice assessed the impact of "enhanced
court fees" including an uplift in costs for obtaining a divorce and other civil claims. The proposed increase was an
effort to generate an additional £190m p.a. for the struggling
court service.
The RPC said that: "the impact assessment lacked clarity.
The Ministry of Justice has not explained sufficiently the
outcome the proposal is intended to achieve – whether the
proposal will result in the court service generating an adequate level of revenue to meet its costs, or whether a surplus
will be generated".
Publication of a red notice is extremely rare and is likely to
have been an embarrassment to Mr.Grayling who had
promised to deliver big savings from his department.
For a copy of the full report click here.

Fee-charging McKenzie Friends to be investigated
The Legal Services Consumer panel is to focus its attention
Jessica Craigs, senior solicitor, and David Salter of Mills on the emerging market of McKenzie Friends who are
charging for their services.
and Reeve LLP
This update is provided into two parts:
Concerns arise that these individuals may provide poor
advice, offer little in the way of consumer protection, prey
1. News in brief
on the vulnerable and promote their own views. The coun2. Case law update
ter-argument is that they offer help to litigants in person and
some are very competent and ethical.
News in brief
This section of the update highlights some of the news items The Panel's starting point is to recognise that fee-charging
that will be of particular interest to practitioners who advise McKenzie Friends are a feature of the current legal system
on divorce and financial remedy cases.
and the lack of knowledge in this area needs to be addressed. Over the next few months the situation will be
reviewed in order to ascertain the current picture.
Sir James Munby issues guidance to improve transparency in the courts
The President of the Family Division published new guid- Case law update
ance on the practice in relation to the publication of judg- R v R and Others [2013] EWHC 4244 (Fam)
ments in the family courts and the Court of Protection. The Judgment by Sir James Munby continuing an injunction
guidance applies to both the High Court and county courts. against the husband in financial remedy proceedings by
which he was restrained from competing with the family
The President distinguished between two classes of judg- company of which he was the shadow director.
ment: those that the judge must ordinarily allow to be published and those that may be published.
Background
On 1 November 2013 Mr Justice Wood made a freezing
Those that must ordinarily be published are judgments order. The return date was before the President of the
where the judge concludes that publication would be in the Family Division. The parties agreed that the freezing order
public interest and whether or not a request has been made should remain in place, subject to certain adjustments.
by a party or the media.
The President decided one issue (on which he handed down
In other cases, the starting point is that permission may be judgment) in relation to the successful family business,
given for the judgment to be published whenever a party or which was a matrimonial asset run by both the husband and
an accredited member of the media applies for an order wife throughout their marriage.
permitting publication, and the judge concludes that permission for the judgment to be published should be given. Paragraph 20 of the freezing order was an injunction against
the husband from directly or indirectly engaging in any
Click here for a copy of the guidance.
business that competed with a specified company or soliciting customers from, or attempting to sell, licence or provide
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similar services to any customers or client of the family
company.
On 29 March 2012, by a triple declaration of talaq in the
husband's home country, the parties were divorced. The
The wife alleged that the husband was deliberately compet- wife moved permanently to England on 22 April 2011 (less
ing with the family business in an attempt to depreciate the than one year before the divorce). The wife purchased a
villa in Cairo for £2.3m in 2012 – this asset was assessed as
value of the matrimonial asset.
part of the wife's claim.
The President was not troubled by the factual foundation of
the wife's case but whether there was a legal basis for the On 15 February 2012 the wife instructed English lawyers.
continuation of the injunction. In particular whether the Two days later, the husband made a single declaration of
language of the order and that of s.37(2) of the Matrimonial talaq in his home country. The wife then field her divorce
Causes Act 1973 are not compatible and therefore the in- petition on 12 March 2012 which stated that both the husjunction shall fall to be made under s.37 of the Senior Courts band and wife were "habitually resident" in England and
Wales.
Act 1981.
The court found for the wife on the following basis:
[paragraph 11] The husband was, on his own admission,
a shadow director of the company. As such he owed a
fiduciary duty to the company to act in the interests of
the company and not to act in his own separate interests.
[paragraph 12] As such, it would be a breach of his
fiduciary duty to set up and operate a competing business.
[paragraph 13] Any other corporate vehicle set up by the
husband that did not compete with the family business
was not in breach of the injunction, nor would the injunction fetter the operation of the company. If the
company did compete, it would be a breach of the injunction. Therefore, paragraph 20 of the order remained
in force..

The day before he was actually served with the petition, he
made a triple declaration of talaq (29 March 2012).
Therefore, according to the expert, on 29 March 2012 there
was a non-proceedings divorce (i.e. divorce without involvement of the court). s.46(2) of the Family Law Act 1986
states that non-proceedings divorce will be entitled to recognition if, at the relevant date:
(i) each party to the marriage was domiciled in…[the
husband's home country]; or
(ii) either party to the marriage was domiciled in …[the
husband's home country] …and the other party was
domiciled in a country under whose law the divorce…is
recognised as valid; and
(iii) neither party to the marriage was habitually residence in the UK throughout the period of one year
immediately preceding…[29 March 2012].

Met v Hat [2013] EWHC 4247 (Fam)
Application by the wife for interim financial provision for
herself and the two children in proceedings in which the
parties disputed the validity of a non-proceedings divorce,
in the husband's home country, entitled to recognition in
this country.

Therefore recognition would depend on it being shown that
both parties were domiciled in the husband's home country
in March 2012; or, that the husband was domiciled there and
the wife was domiciled in a country where this bare talaq
was recognised. The expert confirmed that the wife's domicile of origin did recognise the bare talaq. Consequently, it
At paragraph 1 of the judgment, Mr Justice Mostyn criticises seems that there was a strong case for the non-proceedings
the parties for failing to compromise the issue and taking up divorce to be recognised in the English court.
'valuable High Court time' debating the scale of support the
wife should receive for a period of two months: the next If it was recognised the wife had no right to apply for relief
hearing being on 21 February 2014.
under Part III of the Matrimonial and Family Proceedings
Act 1984 as it is only confined to cases where there has been
Background
a foreign divorce which derives from proceedings.
The husband was a foreign national, aged 62. He had four
wives by virtue of polygamy being allowed in his home Due to the uncertainty that the wife was in fact entitled to
country. This case involved his fourth wife whom he pursue divorce proceedings here (the matter due for determarried in 1999.
mination on 21 February 2014) Mostyn J did not award
maintenance pending suit in the wife's favour.
In the 1990s the parties enjoyed a high standard of living.
They were able to purchase a property in the UK; visit the Child maintenance was ordered at the rate of £20,000 per
USA where their children were born. They were able to month (the wife had sought £38,000 per month) and costs in
spend some of the time in England but they lived predomi- the wife's favour of £50,000.
nantly in the husband's home country. Mostyn J found (at
paragraph 3) that the husband's domicile was his home
country and the wife's domicile of origin was Egypt and
domicile of choice was possibly her husband's home country.
In 2011 the relationship broke down. The issue around the
standard of living between 2006 and 2011 remained unknown. Mostyn J proceeded on the basis that it was high,
possibly very high.
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S v S [2014] EWHC 7 (Fam)
Application for approval of a consent order intending to
give effect to an arbitral award following arbitration conducted under the Institute of Family Law Arbitrators
("IFLA") scheme.
Background
The parties were married in 1986 and separated in 2012.
They had one child, aged 19. Decree Nisi (on the wife's
petition) was granted early in 2013. In June 2013 the parties
signed the IFLA's Form ARB1, agreeing to arbitration in
accordance with the Rules by Mr Gavin Smith (the arbitrator) in relation to their claims for ancillary relief and thereby
binding themselves to accept his award.

Where a party seeks to resile from the arbitral award the
President stated that the other party's remedy is to apply to
the court using the 'notice to show cause' procedure. The
court would adopt an appropriately robust approach taking
into account the arbitral award.

Parr v Parr [2013] EWHC 4105 (Fam)
Background
The Appellant husband appealed part of an order made by
DJ White on 20 March 2013.
The order made in financial remedy proceedings provided
for:

The arbitrator's Final Award is dated 7 November 2013. On
9 December 2013 the parties applied to Guildford County
Court seeking approval of the consent order.

(i) the former matrimonial home to be sold; wife to
receive £403,561 + 50% of any excess n the event that the
property sold for more than £670,000 gross;

Their D81s showed matrimonial assets to be worth in excess
of £1.5m but less than £2m.

(ii) the husband was to retain (i) an American property
in which there was negative equity and (ii) an investment property in the UK;

At paragraphs 7 – 15 the President examines the progression
of the law concerning agreements reached in financial remedy proceedings. Specifically he refers to the following:
[paragraph 11] the concept of the 'magnetic factor' – the
feature(s) or factor(s) which in the particular case are of
'magnetic importance' in influencing or determining the
outcome (White v White [1999] Fam 304, Crossley v Crossley [2007] EWCA Civ 1491).
[paragraph 12] mediation and other forms of alternative
dispute resolution being well established as a means of
resolving financial disputes on divorce.
[paragraph 13] the court's abbreviated processes to facilitate the appropriately simple and speedy judicial approval of such agreements.
[paragraph 14] the court's sanctioning of the 'notice to
show cause' procedure and the respect a court should
give for individual autonomy.

(iii) the wife to have a pension share equivalent to 81.3%
of the husband's pension;
(iv) the wife to have periodical payments on a joint lives
basis at the rate of £3,750 pcm; and
(v) the wife to be paid a sum equal to 25% of all the
husband's annual bonuses (net of tax and NI) also on a
joint lives basis.
At the time of appeal, the FMH was due to sell for more than
expected and the wife was to receive £454,000 and the husband £50,000. The final capital position (including the pension) was capital to the wife of £967,170 and £250,362 to the
husband.
The husband appealed the order for periodical payments on
a joint lives basis seeking substitution of a non-extendable
term until he reached 60 and the order for the payment of
25% of his annual bonus. He sought this to removed entirely.

The President then examined the future of an arbitration
award made under the IFLA Scheme. He stated at paragraph 18 that the starting point in the process of approving
a consent order should be that where the parties have bound
themselves (by signing a Form ARB1) to accept an arbitral
award this generated a single magnetic favour of determinative importance.

Mostyn J gave permission in relation to the award of 25% of
the husband's bonuses on a joint lives basis.

At paragraph 21 he says:

At paragraph 38 The Honourable Mrs Justice Eleanor King
states that she felt the District Judge made an error in respect of identifying a figure that would represent the wife's
maximum reasonable maintenance taking into account all
the circumstances of the case i.e. a cap.

"The judge will not need to play the detective unless
something leaps off the page to indicate that something
has gone so seriously wrong in the arbitral process as
fundamentally to vitiate the arbitral award. Although
recognising that the judge is not a rubber stamp, the
combination of (a) the fact that the parties have agreed
to be bound by the arbitral award, (b) the fact of the
arbitral award and (c) the fact that the parties are putting
the matter before the court by consent, means that it can
only be in the rarest of cases that it will be appropriate
for the judge to do other than approve the order."

The husband's remuneration package for the three years he
had been working at the bank had been gross salary of
£250,000 and a non-guaranteed bonus made up of cash and
deferred cash and shares of about £200,000.

The appeal was therefore allowed to the extent that a cap
was not set on the amount the husband should pay beyond
25% of his net bonus. A cap of £20,000 was attributed to the
husband's bonus payable to the wife.
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Shield v Shield [2014] EWHC 23 (Fam)
On 5 March 2013, District Judge Hess ordered the hearing of
the preliminary issue within financial remedy proceedings
as follows:

judge concluded that it was clear that the beneficial interest
in the husband's share remained with the husband. Unless
otherwise dealt with they would remain available to any
creditors and they would form part of his estate on his death.

The alternative argument relied upon the doctrine of proprietary estoppel. The underlying principle being that it would
be unconscionable for the maker of the assurance not to give
effect to his promise. The judge did not support this arguThe parties involved were the Applicant wife (Mrs Susan ment as both Christopher and the husband accepted and
Shield), the Respondent husband (Mr Richard Shield) and acted upon the tax advice that they received and as such did
the Intervenor (Mr Christopher Shield) who was the parties' not reach any binding agreement about the husband's shares.
son.
Accordingly, Christopher's claim for a declaration that the
shares were held on trust for him failed.
Background
The husband was aged 72; the wife 69. They were married
in 1969 and had four children: Alexandra (40), Nicola (39), In his concluding remarks Mr Francis QC said:
Christopher (36) and Fiona (30). The wife and Christopher
"I know that this is of course not the end of the matter, it
stood to gain or lose in respect of the preliminary issue,
is simply the end of the preliminary issue. I observe
since the husband did not contest Christopher's case that he
that, especially within the context of a family squabble,
held his RASH shares on behalf of Christopher.
it is a matter of deep regret that a scheme could not have
been agreed whereby Christopher would be rewarded
The husband failed to attend the 9 day preliminary hearing
in due course with the shares that he expected to receive,
and the fact that he did not give oral evidence and was not
whilst providing his parents with resources during their
subject to cross-examination weighed against him.
lifetime…Had Christopher failed to save and re-build
[the company], then this phase of this bitter litigation
The wife's form E (dated 1 November 2012) stated that she
would not of course have occurred, for there would have
held 1,660 B shares in RASH. She was not able to attribute
been no shares to argue over in the divorce between the
a value to them. She made no reference to any trust, agreeHusband and Wife."
ment or understanding that she held those shares for Christopher.
"Whether the Respondent and/or the Applicant's shareholdings in R A Shield Holdings Limited ("RASH") are
held on trust for the Intervenor, and if so on what terms."

The husband's form E (dated 30 October 2012) stated:
"I own 50.22% of the "A" ordinary shares in RASH. For
the reasons stated at box 4.3 below, I consider these are
held on trust for Chris at my death."
The RASH shares were not valued for the purpose of the
preliminary issue hearing. However, they were put by both
sides as being worth in the region of tens of millions. The
RASH shares were the most significant asset in the marriage. If the husband were to succeed in establishing that he
held the shares in RASH for Christopher then those shares
would not be available to the court when it came to exercise
its depository powers.
The husband and Christopher's case was that they had
agreed the husband would have a life interest in the shares
with the remainder to Christopher. The judge therefore had
to determine whether or not those shares were available as
a resource of the husband's or whether they were irrevocably committed to Christopher.
In oral evidence, the wife accepted that Christopher would
inherit the husband's RASH shares (this was supported by
his will and codicils) but their value on the date of his death
was the key question. She asserted that essentially when the
shares did pass to Christopher the value could have greatly
reduced. She said that she thought Christopher was being
opportunistic in supporting the husband's case that he
would leave his shares to him.
The principal argument deployed by Christopher was that
the husband's shares in RASH were held subject to a common intention constructive trust in favour of the husband as
to the life interest and to Christopher in remainder. The
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Court of Protection Update: February 2014

"This Guidance… is intended to bring about an
immediate and significant change in practice in relation
to the publication of judgments in family courts and the
Court of Protection.
2. In both courts there is need for greater transparency in
order to improve public understanding of the court
process and confidence in the court system. At present
too few judgments are made available to the public,
which has a legitimate interest in being able to read what
is being done by the judges in its name. The Guidance
will have the effect of increasing the number of
judgments available for publication (even if they will
often need to be published in appropriately anonymised
form)."
The Court of Protection Guidance takes effect from 3
February 2014 and applies to all judgments in the Court of
Protection delivered by the Senior Judge, nominated circuit
judges and High Court judges. The Guidance in respect of
the family courts also takes effect on 3 February and
expressly applies to all judgments delivered by High Court
judges exercising the inherent jurisdiction to make orders in
respect of incapacitated or vulnerable adults.
Both sets of Guidance distinguish between two classes of
judgments:
a. those that the judge must ordinarily allow to be
published;
b. those that may be published.

Judgments that must be published
Permission to publish a judgment should always be given
when the judge concludes that the publication would be in
the public interest, and whether or not a request to publish
has been made.
Sally Bradley and Michael Edwards, barristers, 4 Paper
The starting point is that where a written judgment already
Buildings
exists in publishable form or the judge has already ordered
that the judgment be transcribed, permission should be
This update considers:
given to publish judgments arising from a wide range of
Ÿ the Recent Practice Direction from the President in specified proceedings in the Court of Protection or under
the inherent jurisdiction of the High Court, including:
respect of transparency in the CoP;
Ÿ the Court of Appeal decision in TA v AA (2013) EWCA
Civ 1661 as to whether there is provision for appealing
a refusal of permission to appeal by a High Court judge
from a decision of a circuit judge;
Ÿ Re PO [2013] EWHC 3932 (COP), a judgment relating to
The Hague Convention and the MCA 2005, Schedule 3.

Practice Guidance: Transparency in the Court of Protection
On 16 January 2014, Munby P published guidance on the
publication of judgments handed down in the Court of
Protection, alongside and together with similar guidance for
the family courts. In §1-§2 of both Practice Guidance
(Transparency in the Court of Protection: Publication of
Judgments) and Practice Guidance (Transparency in the
Family Courts: Publication of Judgments), Munby P states:

a. applications for an order involving the giving or
withholding of serious medical treatment;
b.any application for a declaration or order involving a
deprivation, or possible deprivation, of liberty;
c. a dispute as to who should act as an attorney or deputy;
d. any application for an order that P should be moved
into or out of a residential establishment or other
institution;
e. any case where the sale of P's home is in issue;
f. any application for a declaration regarding capacity to
marry or consent to sexual relations,
unless there are compelling reasons why the judgment
should not be published.
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Gore QC had respected AA's Article 5(4) rights and was not
Judgments that may be published
In all other cases, the starting point is that permission for compelled to carry out a full inquiry regardless of the
publication may be given by the judge at his discretion, on merits. Peter Jackson J refused permission to appeal.
an application by a party or an accredited member of the
media.
The Court of Appeal judgment
The Court of Appeal addressed the issue of their jurisdiction
to hear an appeal against Peter Jackson J's refusal of
Anonymisation
In both sets of Guidance, the President makes clear that the permission to appeal. Their judgment usefully sets out the
person who is the subject of proceedings and that person's relevant statutory provisions relating to jurisdiction on
family members, should not normally be named.
appeals and applications for permission to appeal:
Regarding public authorities and expert witnesses, the
Guidance provides that they should be named in the
published judgments, unless there are compelling reasons
why they should not be:

a. Access to Justice Act 1999;
b. Senior Courts Act 1981;
c. Mental Capacity Act 2005; and

"(iii) anonymity in the judgment as published should
not normally extend beyond protecting the privacy of
the adults who are the subject of the proceedings and
other members of their families, unless there are
compelling reasons to do so."
In the event that a party wishes to identify himself or herself
or any other person, as a person being referred to in any
published version of the judgment, they can seek an order
from the court. Munby P expressly refers to situations
where anonymisation may be inappropriate, including
"where family members wish to discuss their experiences in
public" or "where findings have been made against a person
and someone else contends and/or the court concludes that
it is in the public interest for that person to be identified".

TA v AA [2013] EWCA CIV 1661
Background to the Court of Appeal decision
TA v AA concerned the issue: "whether, in contrast to
ordinary civil proceedings, there is scope for appealing a
refusal of permission to appeal in CoP cases".
The appellant TA's son AA was the subject of a standard
authorisation made under Schedule A1 to the Mental
Capacity Act 2005 ("the 2005 Act"), authorising the
deprivation of his liberty. TA was AA's representative
(pursuant to the 2005 Act Schedule A1 Part 10), and twice
brought proceedings under s.21A to challenge the
authorisation. The substantive appeal for which permission
was sought, was against HHJ Gore QC's judgment on the
second challenge that, in summary:

d. Court of Protection Rules 2007.
Gloster LJ's judgment of the Court, with which Black and
Moses LJJ agreed, was that there was no jurisdiction to hear
the appeal. Gloster LJ pointed out that this was an
application for permission to appeal to the Court of Appeal,
whereas the effect of the decision of Peter Jackson J was to
refuse permission to appeal to Peter Jackson J (or another
similarly nominated judge of the Court of Protection). There
was no application made to Peter Jackson J for permission
to appeal to the Court of Appeal, which the parties had
incorrectly assumed would be a second appeal, and for
which permission of the Court of Appeal would be
required. Gloster LJ explained that the permission decision
of Peter Jackson J was not a decision on appeal; it was a
decision refusing to entertain any appeal.
Gloster LJ held that AJA s.54(4) would apply in appropriate
circumstances and that the 2005 Act did not create a selfcontained regime. Given that the Court of Protection Rules
2007 are rules of the type envisaged by AJA, and despite
that the Court of Protection is not one of the courts expressly
listed in AJA s.54(1) as a court to which a right of appeal
may be exercised, there is a prima facie case that AJA s.54(4)
applies to appeals from the Court of Protection. As a result
of s.54(4), no appeal would lie against the grant or refusal of
permission to appeal to the Court of Appeal, had Peter
Jackson J so ordered. Gloster LJ did add that a renewed
application for permission to appeal could be made to the
Court of Appeal pursuant to CPR r.52.3(3), as applied by
CoP Rules r.9.

a. Schedule A1 Part 8 was a more suitable mechanism by
which the representative father could demand, not
merely request, a review by the Local Authority of the
standard authorisation and address concerns about care
arrangements;

The Court also refused to entertain an application for
permission to appeal directly against HHJ Gore QC's first
instance decision. To appeal against the first instance judge,
the permission of HHJ Gore QC or a judge nominated under
the 2005 Act s.46(2)(a) to (c) is required, pursuant to CoP
Rules r.172(7). CoP Rules r.172(6) and (7) make clear that the
b. the Part 8 process would 'avoid the need for the
Court of Appeal does not have jurisdiction to grant
detailed legal representation and submissions and the
permission to appeal against a circuit judge's first instance
costs consequence of what would be called for in a
decision. Note however that if the President, the Vicefull-blown section 21A appeal'.
Chancellor, or a puisne judge of the High Court made the
first instance decision, appeal lies only to the Court of
The appellant father's proposed ground of appeal was that Appeal, see r.181.
HHJ Gore QC's judgment denied AA's ECHR rights under
Article 5(4), by failing to determine the lawfulness of AA's
detention. The application for permission came
approximately two weeks outside of the 21 day time limit,
delay which Peter Jackson J found was without good
reason, and in any event he found that the grounds of
appeal demonstrated no real prospect of success as HHJ
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Summary
On an appeal from a first instance district or circuit judge,
permission to appeal to the President, Vice-Chancellor,
High Court judge (or a circuit judge if the appeal is from a
district judge) is required from the first instance judge or the
appeal judge. In the event that the first instance judge
refuses to grant permission, a renewed application for
permission can be made to a nominated judge: Court of
Protection Rules r.172(5). However, if that appeal judge
refuses permission to appeal, there is no appeal from that
refusal of permission. The Court of Appeal does not have
jurisdiction to grant permission to appeal a first instance
district or circuit judge's decision and has only its residual
jurisdiction to hear appeals in those rare instances when it
can be said there has been no decision at all.

Munby P's decision
The President noted that r.87 of the Court of Protection
Rules contemplated two conceptually distinct powers of the
Court of Protection: firstly to determine it has no
jurisdiction; and secondly to determine, involving the
exercise of judicial discretion, that it should not or will not
exercise its jurisdiction. The first fundamental question for
the President was whether PO was habitually resident in
England and Wales, the second was whether to exercise that
jurisdiction or not and he dealt with those questions in turn.

PO's habitual residence
Munby P noted that habitual residence is left undefined by
both the 2005 Act and the un-ratified Hague Convention on
the International Protection of Adults 2000; a Convention
On an appeal to the Court of Appeal from a first instance that forms the legal backdrop to the English statutory
decision of the President, Vice-Chancellor, or High Court provisions.
judge, permission to appeal is required. Such permission
may be granted by the first instance judge or the Court of Munby P considered Re MN (Recognition and Enforcement of
Appeal, and on refusal of permission by the first instance Foreign Protective Measures) [2010] EWHC 1926 (Fam) and
judge a renewed application for permission may be made to agreed with Hedley J's comments from Re MN [22]-[23], that
the Court of Appeal; CoP Rules r.181(2) and CPR r.52.3(2), removal of an incapacitated adult from a jurisdiction, if
wrongful, should not be effective to change habitual
(3) applied by CoP Rules r.9.
residence, analogous to the same well-established position
On a second appeal to the Court of Appeal, permission to regarding the wrongful removal of children from a
appeal is required and can only be granted by the Court of jurisdiction.
Appeal: CoP Rules r.182(2).
Munby P then outlined that, as with other decisions, where
an incapacitated person should live is subject to the doctrine
Re PO [2013] EWHC 3932 (COP)
of necessity – in short that decisions taken by relatives or
Background to Munby P's decision
carers must be reasonable, arrived at in good faith, and
Re PO concerned an application in respect of an 88 year-old taken in the best interests of the assisted person: In re F
woman, PO. GO, PO's son, had moved PO from her own (Mental Patient: Sterilisation) [1990] 2 AC 1 per Lord Goff at
home in Worcestershire to his home in Scotland in April 75.
2012, and quite shortly afterwards to a care home within the
responsibility of Inverclyde Council ("the council"). In July Munby P found that GO, RO and MP acted "reasonably and
2012 the Scottish Court made an interim welfare sensibly" in removing PO to Scotland, and that they had "the
guardianship order under the Adults with Incapacity authority conferred on them by the doctrine of necessity" to
(Scotland) Act 2000, and appointed the council's chief social act as they did. That JO was differently minded did not
worker as PO's welfare guardian, with powers in relation to affect that authority, and neither did the siblings need the
PO's personal welfare. At the full hearing in November involvement of either council – the English county council
2012, the Sheriff giving judgment confirmed the interim does not exercise control over the carers it assists (see Re A
order and extended it for three years. The Scottish court and C (Equality and Human Rights Commission
accepted jurisdiction on the basis that PO, though not Intervening) [2010] EWHC 978 (Fam) per Munby J at [51]habitually resident in Scotland, was present in Scotland and [53]). Munby P concluded that PO was not habitually
it was urgent that the application be dealt with; the resident in England and Wales.
analogous English provision is in the 2005 Act, Schedule 3,
para 7(1)(c).
The court's discretion to decline to exercise jurisdiction
JO, PO's daughter and GO's sister, made an application for The court did have jurisdiction in respect of PO's home in
permission to bring an application to the Court of Worcestershire pursuant to the 2005 Act, Schedule 3, para
Protection, prior to the Scottish court's full hearing in 7(1)(b), it being property within the jurisdiction.
November 2012. She sought an order for the return of PO to
this jurisdiction. The council made an application for a Munby P considered the discretion to decline jurisdiction
declaration that the Court of Protection had no jurisdiction, and noted that there is nothing which expressly or implicitly
PO no longer being habitually resident in England and circumscribes the ability of the Court of Protection to apply
Wales, alternatively declining to exercise any jurisdiction it the doctrine of forum non conveniens.
might have. GO, RO, and MP, all being children of PO and
He then considered whether PO's best interests would be
siblings of JO, supported the council.
determinative in the court's decision about how to exercise
The matter was before Munby P for directions in March its discretion as to jurisdiction. The provision governing
2013, and both JO and the council's applications were before when best interests of PO would be determinative is the
2005 Act s.1(5), which refers to decisions "for or on behalf of
the same judge for the hearing at the end of July 2013.
a person". Munby P referred to and agreed with Hedley J's
judgment (Re MN at [31]) that decisions whether to
recognise or enforce Californian orders, were not "for and
on behalf of" P – such decisions being in respect of orders,
not P.
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Munby P added that his preferred position regarding the
relevance of the welfare of the child in similar decisions
regarding proceedings in respect of children, is the same;
the child's welfare is a relevant consideration, but not
paramount.

2012 there were two further admissions to hospital, and by
April 2012 M was bedbound, incontinent and confused. In
June 2012 she was admitted to the care home, where there
had been a marked improvement in her health. However, M
repeatedly and consistently insisted that she wished to
return home, and would take her own life if this did not
Munby P applied the forum non conveniens principles to happen.
this case and found that the case should not proceed in this
jurisdiction. Munby P accepted:
The case was unusual as M lacked capacity on the crucial
issue, but in other respects had a clear understanding of her
a. that it was unrealistic to consider litigation would
environment. M's negative views of her circumstances in the
proceed in both England and Scotland, regardless of
home were eloquently expressed and both Dr Leonard and
whether he accepted or declined jurisdiction;
Peter Jackson J considered M's self-harm threats to be
serious. The district judge previously involved in the case
b. questions relating to PO's welfare have been before
had visited M in the care home, who had said in parting "I
the Scottish court for some time and the court continues
want to be out of here quick or be dead."
to exercise jurisdiction;
A residential rehabilitation unit was unable to assess M's
c. there is no English public authority which currently
ability to return home as she was uncooperative and the
considers it has responsibility for PO's welfare;
unit did not feel able to manage M's medial needs. Further,
Dr Leonard and Peter Jackson J considered that M had an
d. most of the witnesses whose evidence would be
unrealistically optimistic view of her situation were she to
relevant to the issues are in Scotland;
return home.
e. the matters in dispute have the most real and
substantial connection with Scotland and there are no
special circumstances for the English court to
nevertheless exercise jurisdiction.

Peter Jackson J's decision on best interests
Peter Jackson J found it to be in M's best interests to return
home. He did not consider that M would ever recover
capacity in relation to the matter in question, and further, he
considered that the administration of M's diabetes
Re M (Best Interests: Deprivation of Liberty) [2013] EWHC treatment might be regarded as life-sustaining treatment.
3456 (COP)
Re M concerned M, a 67-year-old in respect of whom there Peter Jackson J placed substantial weight upon the
was a Deprivation of Liberty Standard Authorisation, the judgment of M's partner, A, who described M as a private
effect of which was to prevent M from leaving the care home and independent person, determined to the point of being
she had been housed in since June 2012. M brought habitually inflexible. He accepted that there were many
proceedings to challenge the authorisation, as she wanted to uncertainties, including a possible deterioration in M's
return to her own home, which she had shared for much of physical and mental health, which could be gradual,
the time with her partner of 30 years.
sudden, or even instantly life-threatening. However, Peter
Jackson J agreed with Dr Leonard that such failure is not
M's application was opposed by the Care Commissioning inevitable.
Group ("CCG") responsible for providing the services M
undoubtedly required, be they provided in the care home or In his judgment Peter Jackson J makes some general
her own home. The CCG relied on the assessments of its comments, including at [38]:
multi-disciplinary team. Against this, M was assessed by a
consultant psychiatrist, Dr Ian Leonard, who recommended
"if M remains confined in a home she is entitled to ask
a return home.
'What for?' The only answer that could be provided at
the moment is 'To keep you alive as long as possible.' In
Capacity was not in dispute – Peter Jackson J finding that M
my view that is not a sufficient answer. The right to life
lacked capacity to decide where she would live. This was
and the state's obligation to protect it is not absolute and
because a central component of the decision of where to live
the court must surely have regard to the person's own
was an understanding of the risks to M of her diabetes and
assessment of her quality of life."
the level of professional supervision in respect of that
illness. M had an inflexible but mistaken belief that she Peter Jackson J was clear that his decision was in no way a
could manage her own diabetes.
criticism of CCG or the witnesses of the LA or CCG, and
accepted that it would be difficult for them to have taken a
M's best interests were in dispute, and there were two different view, saying that "responsibility for the outcome
options available: a continuation of the status quo; or a should fall on the shoulders of the court and not on the
return home with a standard care package. 24-hour in-home shoulders of the parties."
medical care would be prohibitively expensive and in any
event rejected by M.
He also commended as an approach to be taken in other
cases, the visit made by the district judge to M, of which a
careful written record was taken and placed with the
Factual background
papers. It served the valuable purposes of informing the
In 2011, M's diabetes became unstable and she had five court of M's views and making M feel connected to the
acute admissions to hospital, having become very ill with proceedings, without the stress of having to come to court
diabetes ketoacidosis (DKA), a potentially fatal condition. In in person.
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Prenuptial Agreements Latest Caselaw:
Pandora’s Box Stays Closed… at least for
now

the circumstances prevailing it would not be fair to hold the
parties to their agreement." He considered that in determining
whether it would be fair to hold the parties to the
agreement, one must have regard to the following::
1) no agreement can be allowed to prejudice the
reasonable requirements of a child;
2) respect should be accorded to the decision of a
married couple as to the manner in which their financial
affairs should be regulated, i.e. there should be respect
for autonomy; and
3) no agreement can overreach basic need.

Mostyn J continued that, in determining whether there was
a full appreciation of the implications of an agreement, there
need not be full disclosure or full legal advice, rather there
Sarah Foreman solicitor, Vardags
must not be a material lack of disclosure of assets or a
material lack of legal advice. What is necessary is that each
In the recent case of BN v. MA [2013] EWHC 4250 (Fam) party should have the information that is material to his or
Mostyn J has rejected a wife's challenge, at this stage simply her decision.
in respect of her application for maintenance pending suit,
of a pre-nuptial agreement she entered into with her In this case, the wife only provided her rationale for
husband the month before they married, stating that, "one challenging the pre-nuptial agreement at the hearing itself,
has to ask on what possible basis the wife considered it appropriate stating that the husband was guilty of material nonto issue an application for the full range of financial remedies, she disclosure and that there were circumstances around the
having signed the prenuptial agreement… but 15 months earlier." signature of the agreement which should lead the court to
conclude that it would be unfair to apply it. Mostyn J was
This case concerned a husband and wife who had been in a not convinced by the former argument, especially in this
volatile, "on and off and up and down" relationship since 2002 situation where the marriage had lasted for less than two
and married since June 2012. Following intense years and all the assets in question could be characterised as
negotiations, the parties entered into a pre-nuptial non-matrimonial. Furthermore, he could find no evidence
agreement in May 2012.
for the latter claim.
Despite the fact that both parties received legal advice and
the front of the document contained a large, capitalised,
warning that they should not sign it unless they intended to
be bound by its terms, the wife applied for the full range of
financial remedies available on divorce when the parties'
marriage ran into difficulties just 15 months later. At this
stage the couple had one child and the wife was pregnant
with their second.

Mostyn J saw no reason, therefore, to venture from the
terms of the pre-nuptial agreement, stating that "when
adjudicating a question of interim maintenance, where there has
been a prenuptial agreement, the court should seek to apply the
terms of the prenuptial agreement as closely and as practically as
it can, unless the evidence of the wife in support of her application
demonstrates, to a convincing standard, that she has a likely
prospect of satisfying the court that this agreement should not be
upheld."

The hearing before Mostyn J dealt with the wife's
application for maintenance pending suit (under s.22 of the In applying that principle, Mostyn J held the parties to the
Matrimonial Causes Act 1973 (the "MCA")), interim terms of the pre-nuptial agreement and, accordingly,
periodical payments for the parties' child (under s.23(1)(d) ordered the following:
MCA) and a legal services order to cover the wife's legal
1) Maintenance pending suit of £96,000 p.a. index linked
costs (under s.22ZA MCA), with the hearings in respect of
from the date of the agreement, as stipulated in the
her other financial claims to come later.
agreement.
The husband's net property assets, according to the pre2) Child maintenance of £24,000 p.a.(taken into account
nuptial agreement, were worth £13.08 million. In addition,
as part of the wife's maintenance pending suit, not a
the husband had a share in the family business, the value of
periodical payments order for the child under s.23(1)(d)
which was unknown. His business income was £350,000 net
MCA) and another £24,000 per annum on the birth of the
per annum and his rental income from a country house and
second child, again as provided for in the agreement.
a flat abroad was €40,000 per annum. The wife was the
financially weaker party, with two flats in London, worth
3) A credit to the husband of £2,300 per month, against
£250,000 each, with 100% mortgages.
the wife's maintenance, as the wife was staying in a £4
million property and the pre-nuptial agreement only
Mostyn J provided a helpful overview of the current law
envisaged this being worth £3 million. The cost of the
regarding pre-nuptial agreements, citing the landmark case
additional £1 million mortgage was this £2,300 per
of Radmacher v. Granatino [2011] 1 AC 534. Mostyn J noted
month credit back to the husband.
that the test now, as a result of Radmacher, is that, "the court
should give effect to a nuptial agreement that is freely entered into
by each party with a full appreciation of its implications unless in
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4) A credit to the husband of £675 a month which is half
of the bills and service charges of the £4 million
property, referable to the fact that the property is jointly
owned.
5) A credit to the husband of £2,750 per month if the wife
chose to occupy another of the husband's properties, as
this was the rental cost and service charge.
In respect of the wife's claim for £400,000 for her legal costs,
Mostyn J noted that, under s.22ZA MCA, in his view
codifying the principles emanating from Currey v. Currey
[2006] EWCA Civ 1338 he could only make a costs
allowance if he was satisfied that without it, the wife could
not reasonably obtain appropriate legal services. This
includes being satisfied that she could not reasonably secure
a loan. Mostyn J noted that the subject matter of the
proceedings also had to be considered. Mostyn J considered
the wife's application to be "extremely speculative" and
noted that she could get a loan, although with high interest.
As a result, she was not awarded a legal services order. The
husband accepted that, if the wife's claim for financial
remedy was found to have merit, then he would have to
discharge the interest on a loan she took out. The husband,
however, was awarded 75% of his costs (this was not 100%
because, although the husband was successful, he only
made his position clear comparatively late in the day).
In conclusion, as Mostyn J stated, it can be seen that "the law
adopts a strict policy of requiring the demonstration of something
unfair before it will open the Pandora's Box of litigation where
there has been an agreement of this nature." Pre-nuptial
agreements are, quite clearly, now a valuable method of
both preserving a couple's autonomy and protecting assets
in the event that the unexpected happens and, despite
promises made in happier days, one party decides to mount
a legal challenge against the other.
The Law Commission is due to publish its Matrimonial
Property, Needs and Agreements report on the 27th
February. With the rumour mill working overtime and
some newspapers already suggesting that the report will
contain recommendations that pre-nuptial agreements
should be enshrined in law, family lawyers (and their
clients) will all be watching this space…
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When Best Interests Collide: A Protected
Party, Protected Party’s Children and the
Court of Protection

Tragically, before the father was imprisoned, in 2002 the
mother was a passenger in a car driven by her sister which
was involved in a very serious road traffic accident. Her
sister was killed and the mother suffered very serious
injuries, leading to her becoming confined to a wheelchair,
as well as sustaining a severe head injury which has had a
negative impact on her personality and behaviour ever since.
The children were aged 4, 2 and 9 months at the time of the
accident and were then cared for primarily by their
maternal grandmother and professional carers. The
grandmother died in 2008 and from that time a succession
of professional nannies were employed.
S was the children's current nanny at the time of the
proceedings; she worked from Sunday evening until Friday
evening, living at the family home, with two other nannies
working at the weekends. All agreed that the children have
become closely attached to S and she has done an excellent
job in looking after them.

In 2009 an order was made in the Court of Protection,
appointing a deputy to make decisions on the mother's
behalf in relation to her property, affairs and personal
welfare. A claim for damages arising out of the road traffic
accident was settled in 2012. The mother received a lump
sum of £4.25 million, and annual periodical payments until
aged 60 of £175,000 and thereafter £215,000 (in line with
inflation). The lump sum included £400,000 capitalised for
future payment of nannies but was not 'ring-fenced' for this
exclusive use.
Unfortunately for the mother, her own care costs have been
greater than was anticipated at the time of settlement which
has meant that the deputy has had to draw upon the capital
lump sum which it is estimated will become exhausted by
the time the mother is in her forties. She has a normal life
Sarah Phillimore, barrister, St John's Chambers and
expectancy.
Daniela Nickols, associate solicitor, Mowbray Woodwards
Introduction
On 20th and 29th November 2013, Mr. Justice Baker, sitting as
a judge in the Family Division and in the Court of
Protection, made final orders by consent in two conjoined
proceedings (1) under Part IV of the Children Act 1989 care
orders in respect of three children and (2) under the Mental
Capacity Act 2005 authorising the payment of sums to
facilitate the care of the children from funds held in trust for
their mother who is a person lacking capacity within the
meaning of the 2005 Act.

Children's Services became involved with the family when
it became clear that the children were suffering emotional
harm due to the mother's behaviour. Reluctantly, after
attempting to manage the difficulties caused by the
mother's behaviour and its impact on the children, they
concluded that the emotional harm suffered by the children
was becoming so serious that they needed to be removed
from the mother's home.
Therefore in February 2013 the local authority initiated care
proceedings. The Official Solicitor represented the mother.

In Re X,Y and Z [2014] EWHC 87 (COP) the court was
As there were no family members who could care for the
concerned with the interplay between the 'best interests' of
children, all involved were in agreement that the best
both a protected party and the protected party's children.
outcome would be for the children to live with S in a
separate household and have contact with their mother.
The case involved a mother of three children, now aged 15,
13 and 12 years. The mother was born in 1977 and was 36 at
A range of legal orders were considered. It was concluded
the time of judgment.
that the best option would be for the children to be placed
with S as a foster carer under a care order. This would give
the children a degree of security if arrangements with S
Brief history of the matter
broke down and would enable them to benefit from the
The children's parents married in 1998 but divorced
leaving care provisions under section 23A-E of the Children
following the father's repeated and serious physical attacks
Act 1989.
on the mother which led to his imprisonment in July 2003.
Since the parents separated, the father has had only limited
The local authority agreed to support S in obtaining a
contact with the children and played no active role in these
housing association property and agreed to pay a short
proceedings.
period of private rental income in the interim. She would
also be paid a foster carer's allowance to meet the children's
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needs and any reasonable expenses she incurred in meeting The court gave the parties permission to seek the expert
opinion of an employment lawyer to consider the possibility
those needs.
of the mother continuing to employ the nanny under a
The judge was satisfied that a care order in the contract of employment. This expert opinion was that such
circumstances of this case was manifestly in the best a course would meet insuperable legal difficulties, not least
interests of the children and their placement with S would that it would not be clear how an employment contract
could operate alongside S's statutory duties as a foster carer.
minimize the risk of future harm.
Further, there was a concern that any such contract could be
voidable for duress as the mother would in effect be told
The Problem: How to secure the continued involvement of that the children would not end up with the most suitable
S to care for the children and was this in the mother's best carer unless the mother paid for it.
interests?
S was concerned about her own financial future were she to Thus all agreed that if payments were to be made by the
give up her paid employment as nanny to become the mother, they could not be made contractually to S but
children's full time foster carer. She would not be permitted would be a matter of ex gratia discretionary allowance
to use the fostering allowances to pay into her pension fund which the deputy could be authorized by the court to make
or meet any costs relating to maintaining her own flat and from time to time.
therefore would face an uncertain financial future on her
retirement.
The court recognized that the deputy was not acting
adversarially by raising objections to this course of action
S therefore stated that she needed to receive funds to but rather was compelled to raise these issues in her
compensate her for giving up her paid employment. S capacity as a professional office holder with duties under
estimated she was worth about £26,000 pa on the open the 2005 Mental Capacity Act.
market as an employed nanny. However, she would be
happy to accept £20,000 pa net, which would enable her to It therefore fell to the court to make the decision concerning
meet both her current personal, and future retirement needs. the use of the mother's funds in her best interests. At the
court's suggestion, the local authority thus filed an
It was argued on behalf of the local authority and S that it application in the Court of Protection seeking a declaration
was manifestly in the mother's best interests that S should that the continued employment of the nanny was
be paid to continue to care for the children for the following appropriate expenditure from the funds held on the
reasons:
mother's behalf and administered by her deputy. The
application was listed alongside the care proceedings.
1. The on-going need to make financial provision to care
for the children had been one of the purposes behind the
mother's fund.
Examination of what is in the mother's best interests
In July 2013 the judge gave directions to determine the
2. The effect of the care order was to permit the fund to
following questions: (1) whether the mother lacked capacity
make large savings in terms of child care cost – once the
and (2) if so, whether it was in the mother's best interests for
children moved out of the mother's home, their day to
the deputy to continue to employ S under a contract of
day needs would be met by the local authority fostering
employment in the circumstances as proposed in the
allowances, there would be no need for weekend nanny
concurrent care proceedings, and if so at what level of
payments nor the significant sums expended on
remuneration, or (3) if not, whether it was in the mother's
psychological intervention for the children, to help them
best interests for the deputy to make a non-contractual
cope with the difficult atmosphere at home.
contribution to the arrangements proposed by the local
authority for the children to be cared for by S.
3. Further, it was the natural and reasonable desire of
any parent to know their children were well cared for
The possibility of entering into a contract of employment, as
and the mother, when she could express a view, was
discussed above, was dismissed by all as unfeasible.
saying that she wished S would care for the children.
There was a risk the mother's emotional health would
With regard to the first question, a psychologist assessed the
deteriorate if she became concerned about the children's
mother in September 2013 and concluded that both the
well-being.
diagnostic and functional tests for lack of capacity were
satisfied, pursuant to ss.2 and 3 of the Mental Capacity Act
The deputy did not agree on the mother's behalf and was 2005. It was therefore agreed that the mother was unlikely
concerned that the payments might not be in the mother's ever to be able to make fully informed decisions about
best interests as it was clear that on the mother's current whether or not continuing to pay S to look after the children
expenditure her capital sum would be exhausted before the would be in her own best interests.
mother was 40 years old. The deputy was concerned to note
that there was no evidence that the mother had expressed Thus question 3 remained the key question. What course of
the wish that the children remain with S in the context of action would be in the mother's 'best interests'?
having it explained to her that any financial contribution
made by her to sustain this, would exacerbate her income
shortfall. Further, it was mere speculation to suggest that a
change in the children's carer would impinge upon the
mother's mental health.
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The law governing 'best interests' decisions pursuant to
the MCA 2005
The court was satisfied it had the power pursuant to section
18 of the MCA 2005 to make an order authorizing payments
to S from the fund. The key question remained whether or
not to do so would be in the mother's best interests.

6. However, given the importance attached to the
mother's wishes and feelings by section 4(6) of MCA
2005, the concept of 'substituted judgment' retains
relevance and accordingly, the balance sheet of factors
which a protected person would draw up if he or she
had capacity is a relevant factor for the court's decision.

Section 1(5) of the MCA 2005 provides that to act or make
decisions for the mother as a protected person can only be
The court's decision and conclusion
done, if to do so is in her best interests.
The judge concluded 'without hesitation' that the proposed
Section 4 sets out what the decision maker must consider in payments to S from the mother's fund were in the mother's
order to determine whether this requirement is met. Section best interests. He noted particularly at paragraph 45 of his
4(2) simply directs the decision maker to 'all the relevant judgment that:
circumstances'.
'Where a parent loses mental capacity at a time when she
is still responsible for her children, those responsibilities
Munby J in Re M: ITW v Z and Various Charities [2009]
are part of her 'interests' which have to be addressed by
EWCH 2525 (Fam) at paragraph 35 considered what should
those making decisions on her behalf.'
be included in 'relevant circumstances' and concluded that
this should encompass, inter alia, the degree of the
protected person's incapacity; the strength and consistency He noted that the mother's wishes and feelings were of great
of any views expressed; the possible impact of knowing that importance and although she may not appreciate the fact
these views are not being given effect; the extent to which that her own care needs now cost more than her income, the
the protected person's wishes and feelings are or are not judge concluded that she would nevertheless prefer to pay
rational, sensible and 'pragmatically capable of sensible S to safeguard the children's future. In any event, the new
implementation'; and 'crucially, the extent to which P's arrangements would significantly reduce the sums paid out
wishes and feelings, if given effect to, can properly be of the fund to meet the children's needs and thus the deputy
accommodated within the court's overall assessment of would now have greater flexibility to adjust arrangements
to enable the mother to make savings.
what is in her best interests'.
Section 4(6) requires the decision maker to consider any
previously expressed wishes and feelings, in particular
anything written down when the protected person had
capacity; the protected person's 'beliefs and values' that
would be likely to influence his decision if he had capacity
and 'the other factors that he would be likely to consider if
he were able to do so'.

It would appear that this is the first case to be decided under
the MCA 2005 or its predecessor, when the court was
dealing with the 'best interests' of both a protected party and
the protected party's children.

It is hoped therefore that this will prove a useful and
instructive authority for any decision maker faced with any
future dilemma about what is in the 'best interests' of a
The judge considered the statute and case law and made the protected person with on-going responsibilities to provide
care for minor children. Based on this authority it would
following observations:
appear that a protected party's 'interests' would include the
care requirements of their children.
1. There is no hierarchy between the various factors; the
weight to be attached to each will vary from case to case.
There can be no criticism of a deputy who seeks the court's
approval for a decision that may have adverse financial
2. However, there may be factors of 'magnetic
consequences for a protected person, but it is sad to note
importance' that determine the outcome – see Re M: ITW
that the cost of these legal proceedings made a considerable
v Z op cit.
dent in the mother's fund. Hopefully such costs can be
avoided in any future cases now that Baker J has thoroughly
3. Given that the powers under section 18 include the
considered and assessed the impact of continuing child care
power to makes gifts and settlements for the benefit of
responsibilities upon the 'best interests' of a protected party.
others, 'best interests' cannot be confined to 'self interest'
and the court may conclude that the protected person
5/2/14
should act altruistically. See Re G (TJ) [2013] EWHC 3005
at paragraph 35.
4. The court must consider the mother's beliefs and
values that will be likely to influence her decision if she
had capacity, such as her wish that the children
remained cared for by S.
5. The 'best interests test' under the MCA 2005 is very
different from the previous test of 'substituted
judgments'; thus the focus has shifted from what the
protected party 'might be expected' to have done if they
had capacity, to what is considered to be in that person's
best interests.
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Asaad v Kurter: The latest round in ‘nonmarriage’ cases - is the tide turning?

this jurisdiction therefore entitling the Petitioner to a decree
of nullity and the ability to make a financial claim.
Though, in the writer's view, the outcome of the case is to be
commended, this case has wider implications which bring
into focus the problems faced by those parties who
attempted to marry in this jurisdiction without complying
with the necessary formalities for creating a valid marriage.
In light of this case, it appears that where the same
'questionable' marriage ceremony was conducted abroad
(rather than here), it might be easier to achieve a void
marriage rather than one which is deemed, by the law, to be
of no consequence at all.

Lily Mottahedan, barrister, 1 Hare Court

Mr Justice Moylan's decision in Asaad v Kurter [2013]
EWHC 3852 (Fam) is the most recent instalment in a series
of highly significant cases where the status of marriage in
English law has been the nub of the dispute.
In the last five years alone, such cases have included, inter
alia, the following (listed for ease of reference):

Facts
The Petitioner was Syrian and the Respondent Turkish.
Both parties were members of the Syriac Orthodox Church
(though in the Respondent's case, only 'at times'). They met
in Syria in 2006 and had a ceremony (the disputed
ceremony) at the Syriac Orthodox Church in Kamishli,
Syria. This was attended by a large number of family and
friends on both sides, a reception followed, and there was a
wedding album and video of the event.

The parties exchanged rings and signed the Church's
MA v JA and the Attorney General [2012] EWHC 2219 marriage register however, the marriage failed to comply
(Fam)
with two formalities: (i) no marriage was registered with the
Syrian authorities and (ii) no permission was obtained by
Galloway v Goldstein [2012] EWHC 60 (Fam)
the Ministry of the Interior (a requirement for Syrian
nationals marrying non-Syrians). The Petitioner's status
Sharbatly v Shagroon [2012] EWCA Civ 1507
remained registered as 'single' vis-à-vis the Syrian
authorities.
Dukali v Lamrani (Attorney General Intervening)
[2012] EWHC 1748 (Fam)
The parties moved to England – the Petitioner on a spousal
visa. They separated in 2009.
Al-Saedy v Musawi (Presumption of marriage) [2010]
EWCA 3293 (Fam)
El Gamal v Al Maktoum [2011] EWHC B27 (Fam) and
Hudson v Leigh (Status of non-marriage) [2009] EWHC
1306 (Fam)
It is notable that of these seven judgments in only one, (also
decided by Mr Justice Moylan) was there a finding that the
marriage was valid or void (rather than a 'non-marriage').

The parties' cases
The Petitioner argued that she was entitled to a decree of
divorce relying on the presumption of marriage, or, on her
alternative case, a decree of nullity, on the basis that the
ceremony which took place was a void marriage due to the
parties' failure to meet some of the requisite formalities akin
to what happened in Burns v Burns. She claimed that the
parties were first engaged in 2006 then went about
arranging their wedding. She asserted that the Archbishop
who conducted the ceremony, the parties, and the guests all
understood and intended the ceremony to be a legal
marriage (per the Hudson v Leigh test set out by Mr Justice
Bodey). The Petitioner was supported by the extensive
evidence of the Archbishop who said that the ceremony was
a marriage ceremony and intended as such (rather than a
blessing).

As many family lawyers will be all too aware, the
significance of such a determination is that a void marriage
entitles parties to decree of nullity under s.11 of the
Matrimonial Causes Act 1973 and consequential financial
remedies under ss.23-24 of the Matrimonial Causes Act 1973
(as upon a divorce). On the other hand, if the ceremony is
found to be a 'non-marriage', the Applicant could only
potentially have recourse to Schedule 1 to the Children Act
1989 and/or Trusts of Land and Appointment of Trustees The Respondent's case was that the ceremony was a
Act 1996 (if the facts fit) with the ascendant expense of religious blessing (or alternatively, a non-legal religious
marriage as in El Gamal v El Maktoum) and it was that which
multiple sets of proceedings.
was intended by the parties (as was found in Hudson v
Asaad v Kurter is now only the second of such recent cases Leigh). He also argued that this 'purely religious' ceremony
where a marriage was deemed not to be a 'non-marriage', was one which, for its failure to meet the necessary legal
but a void one. The interesting feature of this case is that a formalities was a 'non-marriage'.
ceremony conducted in Syria and which was deemed to be
incapable of any form of legal recognition or of attracting
consequential financial remedy there (it was 'invalid'), was
accorded the status of a void rather than a 'non-marriage' in
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The court's key factual findings
The court rejected the Respondent's evidence and found
that the ceremony was a marriage ceremony (not a blessing)
and was intended as such by both of the parties and all the
relevant participants. This was supported by the wealth of
evidence the Petitioner adduced in support of her case
demonstrating that the ceremony was a marriage.
Moreover, it was a ceremony which, was deemed not to be
"so deficient of the character of marriage" as to make it a
"non-marriage" under English law (Burns v Burns, para.46)

Indeed, the latter is what happened in this case and it
appears to have been accepted by the Petitioner's team at the
outset. Thus, the presumption was rebutted and it fell on the
Petitioner to argue her secondary case, that the marriage
was null and void.
The court's approach on the presumption point mirrors that
of the court in Al-Saedy v Musawi (the 'religious agreement'
ceremony in Beirut) and Dukali v Lamrani (the marriage in
the Moroccan embassy in London) where it was positively
established that the ceremony which did take place, was not
one which created a legally valid marriage by virtue of its
failure to comply with the requisite formalities under the
Marriage Act 1949 (as those ceremonies took place in this
jurisdiction) and therefore the presumption could not apply.

Thus, bar the matter of obtaining permission and
registration, all other necessary formalities had been met
(though, this is the writer's assumption as they are not set
out in the judgment) and the ceremony had all the
"hallmarks" of a marriage capable of conferring upon the
parties the legal status of husband and wife (a term used in On the void versus non-marriage question
The more interesting question in this case was that once the
Gereis v Yagoub [1997] 1 FLR 854).
court determined that (i) as far as the parties were
concerned, they understood and intended the marriage to
be a legally valid one – thus preferring the wife's evidence
Expert evidence
There was an issue with respect to the equivocal and (ii) that under Syrian law, due to the fact that permission
initially inaccurate expert evidence on Syrian marriage law was not obtained by the Ministry of the Interior and the
on which the judge sought clarification by putting questions marriage was not formally registered, the marriage was
of his own. However, once that evidence was clarified, it invalid and not capable of recognition there – did that make
was demonstrated that in the eyes of Syrian law, the the ceremony a 'non-marriage' or a 'void marriage' under
ceremony which took place was not a legal marriage, had English law?
not conferred upon the parties the status of husband and
wife, and was therefore (to adopt the words used by the
expert) "invalid". It also emerged that Syrian law does not Validity of marriage contracted abroad
sub-categorise invalid marriages into concepts of void or In a marriage contracted abroad, reference is made to s.14 of
non-marriages: you are either married, or you are not and if the Matrimonial Causes Act 1973. That provision leads to
the consideration of the rules of Private International law.
not, then there are no remedies available.
In this case, the court referred to Dicey, Morris & Collins, The
Discussion: The court's approach
Conflict of Laws 14th ed (2006) p. 789 where it is said that the
On the presumption of marriage
formal validity of a marriage contracted outside of England
The court found that the Petitioner failed in her primary and Wales is governed by the law of the country in which it
case that the marriage was valid in reliance on the was celebrated – the lex loci. If the marriage is formally
'presumption of marriage'.
valid in that country, it is formally valid everywhere and the
converse is true. In this case however, the marriage was not
The court referred to Rayden and Jackson on Divorce and formally valid in Syria, and therefore, quite simply, could
Family matters, 18th edition, para 7.2 which summarises the not be formally valid here – the English court could not alter
concept:
that conclusion.
"Where there is evidence of a ceremony of marriage
having been gone through, followed by the cohabitation
of the parties, everything necessary for the validity will
be presumed, in the absence of decisive evidence to the
contrary"
Thus, it appears that the person seeking to rely on the
presumption (who in any event, must be a cohabitant) needs
to show at least some evidence that a ceremony has taken
place. Subsequently, the burden is on the person asserting
that the marriage was invalid to rebut the presumption
either (i) as a matter of fact by producing conclusive
evidence that no ceremony ever took place (not a
straightforward thing to do) or (ii) by producing decisive
expert evidence (or by reference to the provisions of the
Marriage Act 1949 if the marriage took place in this
jurisdiction) that the ceremony that did take place was not
capable of creating a formally valid marriage.

The distinction between the defect and its effect
The next question was: is the fact that the marriage is
'invalid' in Syria the beginning and end of the matter? The
court found that it was not.
The court examined the older authorities of De Reneville v De
Reneville [1948] P.100 (and others), a case concerning the
validity of a French marriage, and Cheshire, North & Fawcett,
Private International law, 14th Ed. (2008) p.878 which, prima
facie, appeared to lend support to the notion that the foreign
law which decides on formal validity also decides on the
"extent of the defect" and "the effect of the defect" – i.e. whether
the ceremony was void (or voidable) (or say, a nonmarriage, though no such concept appeared to have existed
at the time).
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However, the court distinguished the scenario in De
Reneville and the guidance in Cheshire on the basis that those
authorities (1) implicitly assume that the foreign law's terms
of void and voidable, if they even have such terms, mean the
same thing as they do in English law (which is not always
the case, see Burns v Burns) (2) do not cater for the third
alternative categorisation where the ceremony might be a
'non-marriage' and (3) there is no suggestion in those
authorities that foreign law 'solely' governs the questions of
defect and its effect – there is room for English law in the
exercise.

Wider implications
Similar in principle to Part III cases?
This case appears to make non-marriage cases, where the
marriage is contracted abroad, in some respects akin, in
principle, to Part III of the Matrimonial Proceedings Act
1984 applications.

How far does foreign law go?
The court found that the relevance of foreign law ends once
the validity question has been determined – then English
law steps in. A clear distinction was drawn by the court
between the determination of the validity of a marriage and
the remedies available.

Needless to say, jurisdiction is established entirely
differently.

Under both the principles of Part III and this 'non-marriage'
case, the determination of a party's status is decided abroad
or by reference to foreign law, but the consequential remedy
is decided by reference to English law principles – even if
the foreign law does not have financial remedies and/or
Thus, it was concluded that in this case, the court was not does not have the same categorisations and subcategorisations as English law when it comes to determining
bound by those authorities.
the status of a marriage.

The court relied on Mr Justice Coleridge's decision in Burns
v Burns, in which a couple who married on a hot air balloon
in California had not obtained a marriage license and thus
failed to create a legally valid marriage in California. In that
case, the English court found that the marriage was
nonetheless void rather than a 'non-marriage'. The principle
there was:
"Once the foreign law has determined whether it is or is
not a valid marriage, it is for the lex fori to decide its
implications and what remedies are available to the
petitioner." (Burns, para.45)

Less difficult to establish a void rather than non-marriage?
(a) Where the ceremony took place in a jurisdiction with
less stringent formal requirements for affecting a valid
marriage…
One of the further possible implications of this case is that
parties who attempt to marry in a jurisdiction with a more
nascent legal system, or with less stringent legal
requirements for effecting a lawful marriage, might find
themselves at a distinct advantage compared to those
marrying (or so they believe and intend) in this jurisdiction
or in one with similarly rigorous statutory requirements
when it comes to the determination of whether their
ceremony is a void or non-marriage.

By way of illustration, Dukali v Lamrani, Sharbatly v Shagroon,
El Gamal v El Maktoum, and Al-Saedy v Musawi were all cases
where the ceremony took place in England and therefore
Thus, whilst the court accepted that it cannot alter the English law applied to determination of the formal validity
foreign law's assessment of the marriage's 'validity' it found of the marriage by reference to the strict requirements of the
that it is not bound by the lex loci's categorisations, or the Marriage Act 1949.
associated implications (i.e. remedies), of the said invalidity.
Those cases concerned Islamic marriages and one of the
Similarly, the fact that the foreign law in this case (and in major stumbling blocks in all of those cases were that the
Burns) did not have the same, or indeed any, concepts of venue in which the ceremony took place and/or the
void or non-marriage, appears to have played to the officiator(s) did not have a marriage licence. Thus it was
Petitioner's advantage: English law could step into the deemed that those particular defects constituted a
wholesale failure (and lack of attempt) to comply with the
vacuum and determine the remedy.
Marriage Act 1949 consequently making the ceremony one
Indeed, in this case, the court, relying on Burns found:
incapable of falling within its scope. The result was that they
were deemed to be 'non-marriages'.
"If the foreign law has the same or sufficiently similar
concepts and classification to English law then it might
There are of course other requirements to effect a formal
be expected that De Reneville will provide the answer.
marriage in this jurisdiction, but the venue and presence of
But, in any event, and particularly when the foreign law
licensed authorities appear to be the most significant in
does not have similar concepts, in my view the English
'non-marriage' cases to date (this is underscored by the
court must determine the effect of the foreign law by
reference to English law concepts. This is addressed in
outcome in MA v JA for example). 1
De Reneville itself but is also required because it is for
English law to decide whether the nature and effect of
The upshot of this is that if an invalid marriage was
the defect are such as to entitle the petitioner to a decree
conducted in a country where the venue and officiator need
of nullity or to some other remedy or to no remedy at
not have a specific marriage licence (or where the
all." (para. 87)
requirements for creating a valid marriage are very few), it
(Emphasis writer's own)
would be easier for the English court to categorise, as it did
here, that marriage as a void marriage rather than 'nonmarriage' as there are less key formalities (from the English
perspective) to fall foul of.
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Indeed, in many middle-eastern countries, there are no
requirements for the marriage to take place at a licensed Though it cannot be said that the above is of particular
venue and in fact, many valid marriages traditionally take importance as the court found that:
place in private dwellings (this may also explain why so
"in any event, it is for the English court to decide what
many non-marriage cases in this jurisdiction concern
remedy under English law, if any, is available for the
members of our Islamic community getting married in
reasons set out in Burns v Burns para. 49" (para.97).
2
unlicensed venues or before unlicensed authorities).
By way of further illustration of the importance of the legal
system in which the marriage was conducted, the court in
Hudson v Leigh, concerning a Christian ceremony (found to
be a blessing rather than a marriage) in South Africa was
deemed to be a 'non-marriage'. In that case however, the
ceremony failed at the first hurdle because the court found
that the parties had never intended or believed it to be a
legal marriage. Therefore the parties' failure to meet the
legal formalities was only a secondary consideration.
Nonetheless, it is quite instructive that the court in that case
considered that one of the factors which weighed towards
'non-marriage' was the ceremony's failure to meet the
rigorous requirements of the South African Marriage Act
1961 (analogous to but different from the Marriage Act
1949), which meant that even if the parties had intended the
marriage to be legally valid, the number of failures to
comply with the relevant formalities made it likely that the
ceremony would have amounted to 'compound noncompliance' (as in the majority of the UK based Islamic
marriage cases above) thus making it a 'non-marriage' in
any event.

Conclusion
It is too soon to tell whether this case represents a new tide
(in the face of seven cases decided the other way) and
specifically in circumstances where 'non-marriage' cases
turn as heavily on findings of fact (not least because of the
test put forward by Hudson v Leigh which requires the court
to assess what the parties believed and intended), as they do
both on the relevant statutes, case law, and possibly foreign
law expert evidence.

That said, Asaad v Kurter, does provide a route to a more just
outcome in certain 'non-marriage cases' (those contracted
abroad) even if the outcome of the case underscores the
enduring difficulties faced by Petitioners in similar cases but
where the questionable ceremony was conducted in this
jurisdiction.
_____________________
1 See Rebecca Probert's "The evolving concept of 'non-marriage"
(2013) in Child & Family Law Quarterly 314 - 335

Whilst the judgment in Asaad v Kurter did not specifically 2 See Valentine Le Grice QC of 1 Hare Court's 'A critique of
deal with what the all the other necessary formalities are, non-marriage' in Family Law Journal, October [2013],Dr Ruth
the conclusion (whether by reference to that case or not), Gaffney-Rhys, a reader in Law at the Newport Business
School's 'Am I married? Three recent case studies on the effect of
follows.
non-compliant marriage ceremonies' in International family
(b) If the ceremony took place in a jurisdiction with no Law Journal, March [2013], and Fiona Read of RussellCooke LLP's 'Resolution International Committee: Nonequivalent concepts of void or 'non-marriage'?
Asaad v Kurter also takes the distinction between marriages recognition of Islamic marriages in England and Wales' in
celebrated in this or similar jurisdictions, and abroad even International Family Law Journal, November [2012] for
further (albeit by restating the principles outlined in Burns). interesting perspectives on this.

The case provides further authority for the proposition that
even where the foreign country in which the marriage was
celebrated deems the marriage to be invalid and incapable
of having any legal effect or of attracting any financial
remedies, then a court in this jurisdiction has the power to
decide for itself, by reference to English law concepts,
whether the marriage is of the void or 'non-marriage' kind –
as happened in this case.
The court based the outcome on the fact that Syria did not
have its own or similar categorisations of an invalid
marriage as this jurisdiction (as in Burns), and as such, it
was up to the English court to categorise the nature of the
invalidity and remedy:
"the English court must determine the effect of the
foreign law by reference to English law concepts; if the
applicable foreign law determines the effect of the defect
by reference to concepts which clearly (or sufficiently)
equate to the same concepts in English law then the
English court is likely to apply those concepts; if the
foreign law does not, then it is for the English court to
decide which English law concept applies" (para 97)
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Split Hearings in Care Proceedings: a Thing
of the Past?

"…would likely be cases in which there is a clear and
stark issue, such as sexual abuse or physical abuse."
The object of the split hearing was accordingly to prevent
delay and the disproportionate use of expert resources. The
President notes in his judgment:
"It will be a rare case in which a separate fact finding
hearing is necessary."

Michael Jones, barrister, 15 Winckley Square
There was a time in the not too distant past when split
hearings were regularly used in order to allow the court to
conduct what was essentially a fact-finding exercise, prior
to the court determining welfare issues and disposal at a
later, final hearing. Such split hearings were intended to
allow the court to adjudicate on any findings sought by the
local authority in public law cases, which were seen as
essential in relation to ensuring that the threshold criteria
within Section 31(2) of the Children Act 1989 were
appropriately made out.
Split hearings have become increasingly rare in the public
law arena; this is partially due to the President's Guidance
on Split Hearings dated May 2010. This guidance was
handed down in light of the fact that split hearings were, in
the view of the President of the Family Division, taking
place when they were not required and were taking up a
disproportionate amount of the court's time and resources.
The guidance helpfully provides a clear definition of exactly
what a split hearing is:
"A split hearing is a hearing divided into two parts,
during the first of which the Court makes findings of fact
on issues either identified by the parties or the Court,
and during the second part of which the Court, based on
the findings it has made, decides the case."
In other words, the "fact finding" element in respect of
threshold is effectively severed from the welfare element of
the proceedings, with the fact-finding being the first limb of
the split hearing. The guidance makes clear that a split
hearing should only be ordered in the event that the court
decides that the case cannot properly be decided without
such a hearing. However, even if this is the case, then it does
not follow that such a hearing needs to be separated from
the substantive hearing; the guidance is very clear that the
preference would be for a "composite" final hearing where
facts related to threshold and welfare could be dealt with
together.

The guidance applies to both private and public law cases.
However, the focus of this article is on split hearings in the
context of care proceedings. IIt is essential to look at the
issue of split hearings in the public law context is because of
the recent judgment of the Court of Appeal in the case of S
(A Child) [2014] EWCA Civ 25. Within this judgment, Lord
Justice Ryder sets out further guidance as to the
circumstances in which separate fact finding exercises are
necessary; perhaps unsurprisingly, Ryder LJ concludes that
these hearing should be consigned to certain types of cases,
including:
"The most complex medical causation cases where death
or very serious medical issues had arisen and where
accurate diagnosis was integral to the future care of the
child concerned. For almost all other cases, the
procedure is completely inappropriate." (Para 29)
The case in question involved an appeal by the local
authority where the subject child, S, received several skull
fractures to the rear of her head. The local authority brought
its case on the basis that the injury had been caused by two
separate blunt impacts to the child's head or by the force
occasioned in a bilateral crushing mechanism. It alleged that
one of the parents had caused the injury and that the other
had failed to protect S from that harm. A split hearing was
convened and the trial judge made the finding that S had
suffered significant harm in the care of the parents and that
the harm was caused by an injury. He was not satisfied that
either of the parents had deliberately inflicted the injury; the
local authority then appealed that conclusion on a number
of grounds, namely that in an untranscribed exchange after
the judgment, the judge was said to have declined to
exclude an accidental cause. The Court of Appeal dismissed
each of the four grounds of appeal put forward by the local
authority on the basis that they were misconceived. Ryder
LJ summarised that:
"He (the judge) did not find that the injury was
accidental (which would have been a contradiction in
terms) nor did he find that the parents had not
deliberately injured the child. The judge cannot be said
to have been plainly wrong in the findings he made nor
in the inferences he drew or declined to draw and his
reasoning was sufficient given that he had the benefit of
hearing the oral evidence." (Para 6)

Ryder LJ then went on to address specifically the issue of the
split hearing in that particular case, stating that the
background problem in cases such as that of S (A Child), is a
failure by the parties to identify the key issues which need
to be determined by the court and then how those issues
Reiterating the rationale for split hearings in care should be determined. Ryder LJ was very clear that the split
proceedings set out by Bracewell J in Re S (Care Proceedings: hearing in the case in hand was a wholly inappropriate way
Split Hearing) [1996] 2FLR 773, the guidance states that cases of dealing with the necessarily inter-related issues of fact
suitable for split hearings:
and welfare.
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It is important to note that the court stated explicitly that it hearings in general. He was clear that such hearings must be
is not necessary for the purposes of the threshold criteria to confined to
characterise the fact of what happened as negligence,
recklessness or in any other way. It is not therefore essential
(i) those cases where there is a stark or discrete issue to
for determining the issue of threshold, for there to be any
be determined and where early determination of such an
finding of intent or blame:
issue will expedite the determination of whether a
statutory order is necessary, and
"The threshold is not concerned with intent or blame; it
is concerned with whether the objective standard of
(ii) complex cases where death or very serious medical
proof which it would be reasonable to expect for the
issues arise and where accurate medical diagnosis is
child in question has not been provided so that the harm
integral to the future care of the child concerned.
suffered is actually attributable to the care provided."
(Para 21)
Furthermore, it was emphasised that the court should have
regard to the risks associated with convening split hearings;
This would therefore reinforce the need for greater thought for example the fact that a separate finding of fact hearing
and care to be given to the drafting of threshold documents may adversely affect the subsequent welfare and
in cases where a child has sustained an injury; the local proportionality evaluations by the court because memories
authority must be very careful how it pleads its case. A will fade of the details and nuances of the evidence that may
reason that the local authority's appeal was found to be have been given weeks or even months before the final
misconceived in S (A Child) was that it had pleaded hearing.
deliberate infliction by one or other of the parents where the
medical evidence had left open the possibility of an A pertinent point for local authorities to bear in mind is that
accidental cause; the local authority failed to establish the the Court of Appeal was particularly critical of local
case for deliberate infliction and did not examine any other authorities seeking to justify split hearings in order to
possibilities sufficiently to allow the judge to make enable the undertaking of a social work assessment. In the
conclusions upon them. In a case where a local authority past, there have often been occasions where the local
intends to seek a finding of deliberate infliction of an injury, authority, when bringing its case, has sought findings in
very close attention will have to be given to the medical order to inform social work risk assessments and long-term
evidence available and all possibilities in respect of care planning; for example, in cases where a child has been
causation will need to be considered.
injured and the local authority pursues a distinct finding in
relation to whether the injury was deliberately inflicted or
A further issue arose when the court considered the term attributable to a lack of supervision or negligence on the
"non-accidental injury" and took the view that such a part of the parent, in order to allow it to undertake its social
"colloquial" term was unhelpful at best:
work assessment on the basis of the factual matrix found by
the court. Ryder LJ has now made clear that this practice is
"The term "non-accidental" injury may be a term of art
simply no longer acceptable:
used by clinicians as a shorthand and I make no criticism
of its use but it is a "catch-all" for everything that is not
"The oft repeated but erroneous justification for them
an accident. It is also a tautology: the true distinction is
(split hearings) that a split hearing enables a social care
between an accident which is unexpected and
assessment to be undertaken is simply poor social work
unintentional and an injury which involves an element
and forensic practice….In so far as it is necessary to
of wrong. That element of wrong may involve a lack of
express a risk formulation as a precursor to an analysis
care and/or an intent of a greater or lesser degree that
or a recommendation to the Court, that can be done by
may amount to negligence, recklessness or deliberate
basing the same on each of the alternative factual
infliction. While an analysis of that kind may be helpful
scenarios that the Court is being asked to consider."
to distinguish deliberate infliction from, say, negligence,
(Paras 29, 30)
it is unnecessary in any consideration of whether the
threshold criteria are satisfied because what the statute
Local authorities will now have to be alive to the fact that a
requires is something different namely, findings of fact
separate fact finding exercise cannot be conducted simply in
that at least satisfy the significant harm, attributability
order to inform social work assessment; such assessments
and the objective standard of care elements of section
should be completed on an "either or basis", taking into
31(2)." (Para 19)
account the alternative factual scenarios and how, if at all,
the differing factual scenarios would alter any conclusion (a
This accordingly brings into question whether local further example of such an approach can be seen in W
authority threshold documents should really include the (Children) [2009] EWCA Civ 644).
term "non-accidental" in respect of injuries to a subject child
as the Court of Appeal was clear that the term is a tautology,
To conclude it would now appear that, in light of the
while the term "accidental injury" was described by Ryder
judgment in S (A Child), the use of split hearings is likely
LJ as "an oxymoron that is also unhelpful as a description".
to become increasingly rare. The following points
What is not in doubt is that the issue for any split hearing to
should be taken from the judgment:
consider is whether or not the threshold is satisfied; the
crossing of the threshold for the making of a statutory order
(a) Split hearings should be consigned to:
is not dependent on whether an injury was deliberately
inflicted or borne out of negligence on the part of a parent.
(i) The most complex cases where death or very
serious medical issues had arisen and where
Having dealt with the substantial appeal in the case, Ryder
accurate medical diagnosis was integral to the
LJ then went on to deal with the appropriateness of split
future care of the child concerned;

www.familylawweek.co.uk

Family Law Week March 2014 - 33

(ii) Cases where there is only one factual issue to be
decided and where the threshold criteria would
not be satisfied if a finding could not be made,
thereby concluding proceedings.
(b) Split hearings should not be used simply in order
to establish a factual basis to inform social work
assessment.
(c) Local authorities must take extra care in how they
draft their threshold documents in cases where the
subject child has received an injury, specifically
bearing in mind the comments by the Court of
Appeal in respect of the "unhelpful" nature of the
terms "accidental" and "non-accidental" injury.
(d) Any decision to undertake a split hearing should
be reasoned in court at the case management hearing
and the reasons should be recorded on the face of the
case management order.
Ryder LJ states, at paragraph 28, that the guidance provided
to the court in S (A Child) should be applied in the context of
public law cases only; a good example of Court of Appeal
guidance in respect of split hearings in the private law
context can be found in C (Children) [2009] EWCA Civ 994.
In the public law arena, it certainly now appears that courts
will be expected to be increasingly vigilant in respect of the
consideration of the merits of split hearings. It could well be
that, with the exception of a small number of complex cases
involving discrete medical issues, split-hearings may be a
thing of the past.
18/2/14
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International Children Law Update: February
2014

This extends the jurisprudence of the Supreme Court set
down in Re I (A Child) (Contact Application:
Jurisdiction) [2009] UKSC 10, [2009] 1 FLR 361.
Ÿ The 'rule' that one parent cannot change a child's
habitual resident unilaterally without the consent of the
other parent (on the basis that both parents have
parental responsibility for the child) is not seen in EU
jurisprudence – whether this 'rule' is right may require
fuller consideration in another case.

Jacqueline Renton, barrister, 4 Paper Buildings
Introduction
In this review, I shall focus on the following areas:Ÿ Recent Supreme Court judgments concerning habitual
residence, parens patriae, separate representation of
children
Ÿ The interplay between
international law

care

proceedings

and

Ÿ Returns to a third state under Hague Convention 1980.

Habitual residence
The Supreme Court has recently given three judgments, all
of which are of crucial importance to all practitioners.
A (Children) [2013] UKSC 60
The background to this case at first instance and in the Court
of Appeal - ZA & Anor v NA [2012] EWCA Civ 1396 - can be
found in my earlier Family Law Week Update from March
2013. In the Supreme Court, the appeal dealt only with the
fourth child who had never set foot in England and Wales
and considered whether or not the fourth child could be
said to be habitually resident in England and Wales, and in
the alterative whether the parens patriae (nationality)
jurisdiction existed and could be exercised in relation to the
fourth child. Baroness Hale of Richmond (who gave the lead
judgment) made clear that the question as to whether or not
physical presence was a requisite ingredient of habitual
residence was a question which would have to be
determined by the Court of Justice of European Union, if
necessary. In this case, a referral to the CJEU was not
necessary as Baroness Hale went on to make clear that there
was a parens patriae jurisdiction that existed in relation to
the fourth child, who was of dual British and Pakistani
nationality. The key points from Baroness Hale of
Richmond's judgment are as follows:Ÿ The return order made by Parker J was not an order
under s.1 of FLA 1986 and therefore was not covered by
the jurisdictional prohibition in s.2 of FLA 1986. The
return order was an order made within BIIR; and an
order relating to parental responsibility. The BIIR
schema applies in this case, even though one of the states
involved (Pakistan) was (and is) not a signatory to BIIR.

Ÿ ECJ case law on the issue of habitual residence to date –
Re A (Case C – 523/07) [2010] Fam 42 and Mercredi v
Chaffe (Case C-497/10 PPU) ]2012] Fam 22 – has not
addressed the issue before the SC as to whether physical
presence is a necessary ingredient of habitual residence.
It is clear that a person does not have to be physically
present in a state at all times to retain habitual residence
in the state. In both ECJ judgments (Mercredi v Chaffe and
Re A) physical presence is a phrase that is mentioned in
the analysis of habitual residence. Baroness Hale erred
on the side of saying that physical presence is a
necessary ingredient of habitual residence, but
ultimately decided that this ruling would not be acte
clair. If this issue needed to be resolved for the purposes
of this case, then a PPU would need to be made to the
ECJ.
Ÿ Prior to this case, there had been a debate for some time
as to whether the test to be applied in EC cases was the
same as the test to be applied in non-EC cases – see: Re
A (Area of Freedom, Security and Justice) (C-523/07) [2009]
2 FLR 1 and Mercredi v Chaffe (Case C-497/10) [2011] 1
FLR 1293 vs. R v Barnet Borough Council ex parte Shah
[1983] 2 AC 309. The debate was somewhat shut down
by the analysis of Sir Peter Singer in DL v EL (Hague
Abduction Convention – Effect of Reversal of Return
Order on Appeal) [2012] EWHC 49 (Fam), which was
later endorsed by the Court of Appeal in that case and
then by all parties in this case. Baroness Hale made clear
that it was not strictly necessary to resolve the date as to
which test applies given that the Supreme Court was
only dealing with habitual residence under BIIR (EC
test), abeit there had been a consensus at the bar that the
tests were now the same in light of DL v EL [2012], but
that if there was a difference in the tests, the test to be
adopted was the EC test.
Ÿ It is important to err away from an over legalisation of
the test. Prior to this case, it had been widely accepted
that to allow one parent to change the habitual residence
of a child would be a 'charter for abduction'. Not
necessarily so, says Baroness Hale, due to, for
example,as article 10 of BIIR which allows for the
retention of jurisdiction in a child's former state of
habitual residence. The European approach to habitual
residence which focuses on the child's situation is
preferable to the earlier approach adopted by English
courts from ex parte Shah [1983] onwards – the intention
of parents is only one relevant factor (not the most
important factor). The reasoning in ex parte Shah [1983]
should no longer be used.
Ÿ Habitual residence can technically be acquired in one
day – the length of time depends on the facts of the case.
No minimum period of time is required before it can be
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said that habitual residence is acquired.
Ÿ The parens patriae jurisdiction existed and was capable of
being exercised in relation to the child. The case was
remitted to Parker J to determine whether or not the
jurisdiction should be exercised, and Parker J decided to
exercise the jurisdiction.

Ultimately, the Supreme Court dismissed the appellant
father's Hague Convention 1980 appeal on the basis that the
child was habitually resident in England and Wales at the
relevant time, but went on to find in the father's favour in
respect of his inherent jurisdiction application. Comity was
an important factor: the parties had been engaged in
litigation in respect of the child – a Texan child, in Texas,
USA for 5 years. The Supreme Court considered that it was
for the Texan court to determine the child's future and that
the child had the best chance of developing a proper
relationship with both of his parents if he was returned to
Texas. The child could not be said to suffer significant harm
if returned to Texas. The case is likely to be helpful to
practitioners seeking to obtain a 'summary' return of a child
in wardship proceedings, despite a child having been in this
jurisdiction for a significant period of time.

Lord Hughes, who gave the minority judgment, took the
view that he could decide the issue of habitual residence. He
stated that habitual residence is a question of fact and that a
legal rule that physical presence is a necessary prerequisite
for habitual residence is not appropriate and should not
overlay what is a factual enquiry. When assessing habitual
residence, a factual enquiry as to a child's integration into
the family unit should be undertaken. If current physical
presence is not essential for habitual residence, then
habitual residence can also exist without physical presence,
especially where physical presence has not occurred as the In the matter of LC (Children) (No 2) [2013] UKSC 221
The Supreme Court upheld the appeal of the appellant
result of an unexpected force majeure.
father and eldest child of the family, T aged 13 years old.
There were four children of the family, aged 13, 11, 9 and
In the matter of KL (A Child) [2013] UKSC 75
nearly 15 at the time of the Supreme Court hearing. The
The Supreme Court ordered the return of a child, aged 7 to mother had applied at first instance for the summary return
Texas, USA. The courts at first instance and in the Court of of all four children to Spain. The children had been in Spain
Appeal had refused to order the child's return. The case was since July 2012 and then returned in Christmas 2012 for a
unusual on its facts – the child had been brought to this holiday with the father who then did not bring them back to
jurisdiction by the respondent mother pursuant to an order Spain as he stated that the children did not wish to return.
of the USA Hague court. Subsequent to the child's return, At first instance, Cobb J ordered the summary return of all
the USA appeal court then overturned that order and four children. That order was appealed successfully by the
ordered the child's return. By the time the appeal court had father in the Court of Appeal. The Court of Appeal
made its decision, the child had been living in this determined that Cobb J was wrong to exercise his discretion
jurisdiction for 11 months. The respondent mother argued in favour of a return of T having found that T objected to
that the return order was moot as the child had already left returning to Spain, pursuant to article 13(b) of Hague
the USA. The mother's case was very similar to the case of Convention 1980. Further, as a result of their decisions in
Chafin v Chafin (Case no. 11-1347) (and was not consolidated respect of T, the Court of Appeal accepted that the case
with that appeal) heard by the USSC. As regards habitual would have to be remitted to the High Court for
residence, the Supreme Court stated the following:consideration as to whether or not it would be intolerable to
separate T from her siblings (the younger siblings' appeal
Ÿ The definition of habitual residence should be grounds having been unsuccessful and Cobb J having not
determined by ECJ case law and that the same test dealt specifically with this issue at trial). The Court of
should apply to Hague Convention 1980 proceedings as Appeal rejected the ground of appeal in respect of habitual
to other international children law proceedings. residence, pursuant to article 3 of Hague Convention 1980.
Habitual residence is a "question of fact which should
not be glossed with legal concepts which would produce Subsequent to the appellate decision, the mother made clear
a different result from that which the factual inquiry that she was going to pursue her application for the return
would produce": see ZA [2012].
of all four children to Spain in the Spanish courts, pursuant
to articles 11(6)-(8) of BIIR. This application was possible as
Ÿ The rule that a young child in the sole custody of a a result of the English courts having only refused to return
parent will generally have the same habitual residence the children under article 13 of Hague Convention 1980. As
as that parent is a helpful generalisation of fact, but not a consequence, the only way of stopping this application
a proposition of law.
was for the father, T and her siblings to appeal the habitual
residence decision to the Supreme Court as a finding that T
Ÿ Parental intent is a component of habitual residence but and her siblings were always habitually resident in England
not the sole defining feature. As regards paternal intent, and Wales under article 3 of Hague Convention 1980 which
the important consideration is the reasons for the child would prevent the mother pursuing an articles 11(6)-(8) of
leaving one state and going to stay in another state.
BIIR application.
Ÿ A chid does not remain habitually resident in State A as Lord Wilson (giving the majority judgment) stated that:
a matter of law if State A has permitted the child to leave
and live in State B, even if that order granting
Ÿ In some unusual cases a child may be said to have a
permission is subject to an appeal. To say otherwise
different habitual residence from that of his / her
would be to place a legal gloss on habitual residence.
parents with whom he / she has travelled with from
State A to State B. The requirement of integration creates
room for such a concept.
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Ÿ The idea that a young child could have a different
habitual residence from that of his / her parents is not
possible. However, where a child is older, specifically
where a child is an adolescent or should be treated as an
adolescent as she / he has the maturity of an adolescent,
and perhaps where a child's residence in a new state has
been for a short duration, the integration enquiry must
look at more than just surface features of a child's life in
the new state. There is no reason to fail even to consider
the child's state of mind during his / her period of
residence in the new state. Accordingly, in principle the
state of mind of an adolescent child during their
residence in a state may affect whether that period of
residence can be deemed habitual.
Ÿ The issue as to habitual residence should be remitted for
the High Court to consider; it was not right to accede to
father's and T's application to substitute Cobb J's
decision with a conclusion that T remained habitually
resident in England and Wales at the time of her
retention by the father. The issue as to habitual residence
for the younger three children was also remitted for
fresh consideration.
Ÿ T should have been joined to the first instance
proceedings. The threshold criterion for considering
whether or not to join a child to Hague Convention 1980
proceedings is the 'best interests' statutory test under
rule 16.2 of FPR 2010. If the court decides that it is in the
child's best interests to be joined, then only at that stage
is the court's discretion open as to whether or not to join
a child. It remains necessary for a child to be represented
by a Guardian in Hague Convention 1980 proceedings.
It may be helpful in some cases for children to be joined
to Hague Convention 1980 proceedings where there is
an issue as regard habitual residence and an elder child
of appropriate maturity may be able to contribute
relevant evidence not easily given by either of his/her
parents about his / her state of mind during the period
in question. To this end, habitual residence issues are
somewhat analogous to article 12 / settlement cases. The
Practice Direction 16A on joinder of children relates to
all private law children disputes and is not specifically
focused on Hague Convention 1980 proceedings, albeit
it can be used in such proceedings.
Baroness Hale stated that:
Ÿ Habitual residence is a question of fact. In relation to all
three older children, the question is the quality of their
residence. Some factors that need to be assessed when
looking at the quality of their residence are objective,
and some also are subjective. A child's state of mind –
their reasons for being in a state and his/her perception
of their situation when in that state – are relevant and
feed into the ultimate question as to whether or not a
child has achieved a sufficient degree of integration into
a social and family environment for his / her period of
residence to be termed 'habitual'.
Ÿ The court should not overlay the factual enquiry with a
general rule that the perceptions of younger children are
irrelevant to the habitual residence analysis. The age of
the child is though relevant to the factual questions
being asked. The habitual residence analysis is childcentered – the court must analyse the child's degree of
integration. The environment of an infant is his / her

family environment and is therefore governed by the
person with whom he / she lives, but once a child goes
to school his / her social world widens and more actors
need to be taken into account. Where parents are
separated, children may also have two homes and so
integration needs to be analysed in this context as well.
Ÿ When analysing habitual residence, the reasons as to
why someone has left State A and gone to State B are
relevant. There is, for instance, a difference between a
pre-planned and carefully organised relocation, and
movement from State A to State B in ambiguous
circumstances or for a temporary purpose.
Ÿ It is not for parents to determine purely their child's state
of habitual residence, but the intentions of parents, and
the impact of those intentions on a child are relevant to
the factual question of where a child is habitually
resident.
Ÿ Although tempting to conclude that the children all
remained habitually resident in England and Wales at
the relevant time, in the interests of justice the case
should be remitted as there may be other evidence that
needs to be put before the court in respect of this issue.
Ÿ The case was unusual, and in a case such as this the
perception of the child is at least as important as that of
the adult in arriving at the correct answer as regards
integration. This point accords with the general
increasing recognition of children as people with a part
to play in their own lives, rather than as passive
recipients of their parents' decisions.

The interplay between care proceedings and international
law
A growing area in the field of international children law is
the interplay between care proceedings and international
law. An increasing number of parents are attempting to
remove their child/ren to another jurisdiction to escape care
proceedings. There have been various important decisions
that address the legal issues in respect of this growing
phenomenon:-

In Re LM (A Child) [2013] EWHC 646 (Fam), the parents had
three children who had all been subject to English care
proceedings and were all placed in kinship placements
away from the mother. The parents travelled to the Republic
of Ireland to give birth to their fourth child so as to avoid
care proceedings in respect of that child. The Health
Services Executive of Ireland ("HSE") then started
proceedings in relation to the fourth child as they had been
made aware of the previous care proceedings. As a
consequence, the child was placed into foster are. The
mother then returned to England and the father went to
Scotland. The mother asked for the child to be returned to
England and Wales and sought an order that the care
proceedings in the Republic of Ireland be transferred to the
English court. All parties in the Irish care proceedings
consented to the transfer and the Irish High Court duly
made a request to the English court to assume jurisdiction
in relation to the child. The request was transmitted via the
English Central Authority. The Irish court made a request
for the High Court of England and Wales to accept
jurisdiction. Cobb J granted the application as he accepted
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that the English court was best placed to hear the case and
it was accordingly in the child's best interests for the English
courts to assume a welfare jurisdiction. Cobb J also made
clear that the course that the parents had taken was futile
and potentially damaging to the child and then went on to
give detailed guidance as to the approach to be adopted in
article 15 of BIIR transfer applications:Ÿ An article 15(5) request must be considered judicially
not administratively. The function of the requested court
(England) is limited to a 'best interests' determination,
pursuant to article 15(1), article 15(5) and in
consideration of the Practice Guide to BIIR. It is for the
requesting court (Ireland) to determine the issue of
'particular connection'.
Ÿ If an article 15 request is made, then it would help for the
request to go through the Offices of the International
Judicial Network, or alternatively the requesting state
could invite one of the parties to drive along the request
and seek directions for a speedy judicial determination
in the requested state. A speedy resolution of an article
15 request is essential. Either of these routes may be
quicker than going through the Central Authorities.

same day. The HSE then applied to the Irish High Court for
a transfer of the case to England and Wales, pursuant to
article 15 of BIIR. An article 15 transfer was made, together
with an order that HSE be at liberty to introduce a request
before the English court.
A request was then introduced before the English court and
came before the President. The President endorsed the
judgment of Re L-M [2013]. It was plainly in the child's best
interests for his future to be determined in England and
Wales. The President also made clear that the article 15 BIIR
procedure should be conducted swiftly as the proper
answer to an article 15 request is often fairly obvious. In
some cases where the case appears clear cut, it is
appropriate for the court to make an order nisi, namely that
an order will take effect without further hearing unless the
parents (or local authority) give notice of their wish to make
representations as to why the transfer order should not be
made. It is also helpful for the foreign local authority (HSE
in this case) to attend the first hearing in the English court in
case there were issues with the transfer of the case, and
thereafter during the course of, or after the said hearing (as
the court may direct), they would cease to have
responsibility for the child.

Ÿ Any such request must be immediately referred to a
In E (A Child) [2014] EWHC 6 (Fam), the President observed
Judge of the High Court.
that there was a wider context to the case, namely that there
Ÿ Co-operation between the authorities of the requesting was a frequent complaint made that the courts of England
and requested state is essential – see Chapter IV of BIIR. and Wales were exorbitant in the exercise of their care
If the child is being moved from one care placement to jurisdiction over children from other European countries,
another, then the consent of the requesting state is and that those concerns were exacerbated by the fact that
necessary before any judgment can be made by the the United Kingdom is unusual within Europe in permitting
requested state. Once the English court has assumed the total severance of family ties without parental consent.
jurisdiction, the provisions of Part IV of Children Act Further, the President made clear that it would be wrong for
1989 apply in their entirety.
practitioners and / or the court system in United Kingdom
to adopt a 'chauvinistic' appraoch to other European states
Ÿ The court can take some preparatory steps to give effect practices – it is not right to descend into a decisive value
to the imminent receipt of the proceedings. This judgement as to the laws and procedures of other European
anticipatory process operates as an exception to the countries. International comity is the daily reality of the
principle that the courts of England and Wales will not courts. The President went on to give guidance in three
generally exercise jurisdiction in relation to a child who particular areas:
is nether physically present nor habitually resident here.
This is a legitimate process as it allows for the court to
Ÿ BIIR applies to English care cases. A care order cannot
implement protective measures to safeguard a child in
simply be made if a child is present in the jurisdiction of
transit from one jurisdiction to another: Re W
England and Wales. The starting point is an enquiry as
(Jurisdiction: Mirror Order) [2011] EWCA Civ 703 and Re
to where the child is habitually resident, pursuant to
P (A Child: Mirror Orders) [2000] 1 FLR 435. The
article 8 of BIIR. The only other jurisdictional basis for
placement of the child can be achieved under article 56
making a care order is under article 13(1) of BIIR –
of BIIR pending the child coming to this jurisdiction. The
namely, in cases where the habitual residence of a child
Irish court will be considered to be responsible for the
who is present in England and Wales cannot be
child until the child arrives in England, and then the
established. Article 20 of BIIR only applies in cases
HSE's responsibility will end at the commencement of
where the court needs to take provisional, including
the first directions hearing in England following the
protective, measures on an urgent basis (short-term
child's arrival.
holding arrangements). If the court does have a
substantive jurisdiction, then the court will also need to
Ÿ Article 15(6) of BIIR prescribes for co-operation between
consider whether to exercise its powers under article 15
member states as regards the transfer process.
of BIIR. Co-operation on cases is also essential, pursuant
to article 55 of BIIR.
In HJ (A Child) [2013] EWHC 1867 (Fam), the court was
dealing with a mother who had fled to the Republic of
Ireland when heavily pregnant with her child. The mother
also had two elder children who had been the subject of
English care proceedings. After fleeing, the mother gave
birth to the child in the Republic of Ireland and an
emergency care order was made by the Irish court on the

Ÿ As a matter of good practice, in cases with a European
dimension, the court should set out explicitly in its order
and judgment the basis on which it is accepting /
rejecting jurisdiction and the basis on which it has / has
not decided to exercise its power under article 15 of BIIR.
Judges must be astute to these points even if they have
been overlooked by the parties. Where article 17 of BIIR
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applies it is the responsibility of the judge to ensure that Australia and court proceedings were initiated in that
the appropriate declaration is made.
country. The parents then entered into an agreement that
the Australian proceedings would be dismissed on the basis
Ÿ Articles 36 and 37 of Vienna Convention on Consular that the parents had entered into an agreement to leave
Relations are important:- (1) consular officers of foreign Australia and live in USA. The family's possessions were
states shall be free to communicate with / have access packed into a shopping container for USA and the mother
to their nationals; (2) if a foreign national is detained in had registered her job on the basis that she had accepted a
another state, the foreign state shall inform the consular new post in USA. The father and subject child then went on
post and a consular official shall have the right to visit a holiday to Thailand, with father having indicated he
their national, but shall refrain from taking action on would travel to England for a visit after the holiday in
behalf of them if such action is expressly opposed by the Thailand. After arriving in England, the father made clear
said national; (3) if a Guardian is appointed for a child or that he intended to remain in England with the subject child.
other foreign national who lacks full capacity, there is a The mother issued custody proceedings in the USA and
duty on the state to inform the consular post of such an then issued these proceedings.
appointment. In considering the possible implications of
articles 36 and 37, family judges should assume that the Keehan J found the father to be a wholly unreliable witness
court itself may be a 'competent authority' and that who had repeatedly lied to the court in his oral evidence (to
'detention' can include detention within the meaning of the extent that he considered whether or not to refer the
sections 2 and 3 of Mental Health Act 1984 or, in the case matter to the Attorney General for consideration of
of a child, under section 25 of Children Act 1989. There prosecution for the offence of perjury), and the mother by
must be transparency and openness as between the contrast to be entirely straightforward. Keehan J went on to
English family courts and the consular / other find that the father had decided to renege on the parents'
authorities of foreign states. The court should not plan before he and the child left Australia, and that
generally impose or permit any obstacle to such accordingly the removal of the child from Australia was
transparency and openness; in particular the court wrongful, as was the subsequent retention. Further, he
should not put in place an order / injunction that found that the article 13(b) objections defence was not
prevents the transmission of information. If the court is established.
sitting in private, the court should generally accede to a
request for a consular official to be present at the hearing Keehan J then dealt with the issue as to which state the child
as an observer in a non-participatory capacity and / or should be returned to and was persuaded to return the child
for a consular official to obtain a transcript of the to USA, not Australia, despite Australia being the state of
hearing, orders and other relevant documents. The court the child's habitual residence and the state from which the
should inform the relevant consular officials if one of child was wrongfully removed. His decision was based on
their nationals is represented by a Guardian and /or is the following:detained in proceedings. If the court is minded to adopt
Ÿ Neither the preamble nor article 1 of Hague Convention
a more restrictive appraoch, the court must hear
1980 are in force in domestic law. The preamble makes
submissions in respect of this issue and set out its
clear that a return should be to a child's state of habitual
reasons explicitly in its judgment and order.
residence (Australia in this case). The Explanatory
Report of Perez-Vera also makes clear that the specific
In this case, it is important to note that the President also
articles of Hague Convention 1980 are deliberately silent
made a reporting restriction order on the basis that the
on the issue as to whether a child has to be returned to
mother was allowed to tell her story, but could not do so in
his / her state of habitual residence.
the English print or broadcast media or by using the English
language on the internet in such a way as to identify the
child. The court should not interfere with foreign media as
Ÿ The Hague Convention 1980 can be given a purposive
interpretation, not a narrow and restrictive one. The
that is a matter for the foreign court to control, if necessary,
Hague Convention 1980 is designed to promote the
but could place restrictions on publication via internet or
welfare of the child. It would be strange if the Hague
satellite technically as there the foreign media have extraConvention 1980 required steps to be taken which were
territorial effect. See Re J (A Child) [2013] EWHC 2694 (Fam)
positively contrary to the interests of the subject child. In
and Re P (A Child) [2013] EWHC 4048 (Fam) for earlier
this case, it would be utterly absurd and wholly contrary
guidance.
to the child's interests for her to be returned to Australia.
Returns to a third state under Hague Convention 1980
In O v O [2013] EWHC 2970 (Fam), the court was dealing
with an application under the Hague Convention 1980 and
inherent jurisdiction for the return of a child, aged 9 years
old, to USA. The child had a sibling, aged 2 years old, who
was not subject to the proceedings. The applications were
issued by the child's mother. The father opposed both
applications and made clear that the child should remain
living with him, but in the alternative if there was to be a
return it should be to Australia. The family were initially
based in USA, but travelled regularly to Australia, Thailand
and England. In 2005, the parties moved to Australia and
just over one year later they moved back to USA and then
subsequently to Australia. The subject child was born in

Further, Keehan J made clear that even if he was wrong
about his decisions under Hague Convention 1989, he
would be entitled to use the inherent jurisdiction to order
the return of the child to USA, pursuant to article 18 of
Hague Convention 1980.
This is the first and only case to date in the law reports (of
which I am aware) where a child was retuned to a 'third
state' under Hague Convention 1980.
22/2/14
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The Law Commission’s Report on
Matrimonial Property, Needs and
Agreements
Spencer Clarke, lawyer, The Law Commission

Introduction and Context
The Law Commission for England and Wales has just
published its report on Matrimonial Property, Needs and
Agreements. The project has seen, first, the publication of a
Consultation Paper in 2011, dealing with marital property
agreements, and, in 2012, following the extension of the
project, a Supplementary Consultation Paper focusing on
the additional areas of financial needs and non-matrimonial
property.
Our key recommendations in the Report are for:
1. guidance to be produced by the Family Justice Council
on the law regarding how financial needs should be met
on divorce and dissolution; and
2. the introduction of binding nuptial agreements, to be
known as qualifying nuptial agreements.

agreements unless it would not be fair to hold parties to
their agreement. So agreements have acquired a status as
close to binding as can be achieved without legislation.
We take the view, following consultation, that the time has
come for such legislation, hence our recommendation for
the introduction of QNAs. In making this recommendation,
discussed in more detail below, we have recommended that
'needs' be the safeguard for QNAs – so that couples entering
into a QNA will not be able to contract out of meeting each
other's financial needs on separation and divorce. Our
Report sets out in full the other safeguards we considered
but we did not think that 'fairness', as used by the Supreme
Court in the Radmacher case would work for QNAs. We
take the view that it is too inexact a concept to supply a
safeguard with the level of certainty that is necessary to
ensure that QNAs will be useful.
Understanding the needs that must be met on divorce is
therefore essential for QNAs to work successfully. It is also
the single most important area for the law of financial
provision on divorce given that, for most couples who
separate, there is little possibility of sustaining the marital
lifestyle for two households rather than one. Meeting each
party's needs becomes a matter of stretching resources and
choosing priorities. Therefore, for most of those who are
separating, this will be our most relevant recommendation.

This article sets out the context of our recommendations
before turning to a discussion of our key policy points,
concluding by examining the benefits of our proposed
reforms.

We do not think that wholesale reform of the law relating to
financial needs is currently necessary. It is only one factor to
which the court's attention is drawn by the statute (albeit
often the pre-eminent one). Any reform should be in the
context of a full consideration of the law of financial relief,
Qualifying nuptial agreements ("QNAs") are a species of which is outside the scope of the project.
marital property agreement, also known as nuptial
agreements. Such agreements can include both the We also considered, following the extension of the project,
increasingly familiar pre-nuptial agreement and the less 'non-matrimonial property'. This category of property,
common post-nuptial agreement. Both aim to regulate the which includes property acquired by one party before the
financial consequences of separation and divorce (or marriage, or received by gift or inheritance during the
dissolution of a civil partnership) at a time when such a marriage, will not be shared on divorce unless required to
separation has not happened. They could also encompass meet the financial needs of a party. For the majority of those
separation agreements made at a time when the relationship who are separating this consideration will be irrelevant as
has broken down; we have not focused on these as their the couple's assets will be required to make provision for
legal status is already uncontroversial.
their needs, whatever their source.
Our Report emerged in a context where, over 20 years,
nuptial agreements have moved from the margins towards
the centre of family law in England and Wales, at least in
high value cases. In the mid 1990s1 the effect of pre-nuptial
agreements on the outcome of what were then called
ancillary relief proceedings was still very limited. Judges
were constrained by the public policy rule that agreements
relating to a future and hypothetical separation were void
because they might encourage the breakdown of marriage.
There was also a second public policy rule: that agreements
could not remove the court's jurisdiction to order financial
provision on divorce.
Gradually, however, judges began to accord more weight to
nuptial agreements. The Privy Council case of MacLeod v
MacLeod 2 swept away, for post-nuptial agreements, the first
public policy objection; for pre-nuptial agreements this had
to await the Supreme Court's decision in Radmacher v
Granatino,3 handed down some months after the beginning
of our project. The Supreme Court said that, provided each
person had a full appreciation of the implications of the
agreement, the court should give effect to nuptial

Our Policy
Needs
In our Report we explain the extent of "financial needs" in
the family law of England and Wales: that it is a broad
concept covering provision by way of capital as well as
income and both long-term and short-term needs. Family
lawyers, through experience, are confident in advising on
the likely range of outcomes in each case, but the
understanding of litigants in person or those seeking to
reach an agreement outside the judicial arena is hampered
by a lack of awareness of the aim of financial provision on
separation. Those 'going it alone' will form a growing
proportion of users of the family justice system and their
difficulty in understanding what needs means in part stems
from this lack of a statutory objective. The absence of an
explicitly stated objective also fosters the geographical
inconsistency in judicial decision-making which we have
noted in the Report.
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In practice, we believe that the purpose behind financial
relief on divorce, aimed at meeting a couple's (separate)
needs, is evident in practice, if not always clearly stated.
The objective is, and should be, to enable the parties to make
a transition to independence, in a way that takes account of
the choices made within the marriage or civil partnership,
its length, the parties' ongoing shared responsibilities (for
example, for any children), the need for a home and the
standard of living during the relationship.
We think this is what, for the most part, the courts are doing
anyway. Despite what seems to be a widespread public
perception, most financial provision could not be described
as a 'meal ticket for life'. In the majority of cases there is no
order for periodical payments to a spouse and even where
there are such orders made, by agreement or otherwise,
some will only be for a term rather than for 'joint lives' (that
is until the death or remarriage of one party). But there can
be an inconsistency in approach, for example with regard to
the duration of such orders, between courts in different
areas.

this can be done, separating couples can then negotiate their
own financial settlements within these ranges, confident at
least that they are 'in the bracket'. We look, in particular, to
the positive Canadian experience of developing their
'Spousal Support Advisory Guidelines'.
Qualifying Nuptial Agreements
Our Report includes a draft Nuptial Agreements Bill, to
introduce QNAs. The majority of those who responded to
our consultation supported the introduction of binding prenuptial agreements and we take the view that there are
strong arguments in their favour. In particular we focus on
those of the autonomy of the parties to the marriage, and
certainty of financial outcome on any breakdown, leading to
a reduction in litigation and its attendant cost and stress.

By entering into a QNA the parties will remove the
discretion of the court to make orders that are inconsistent
with the terms agreed by the parties, save for orders
necessary to meet needs. Consultees did raise concerns that
binding nuptial agreements could potentially cause
hardship: we think that the safeguard of needs answers this
We have therefore reached the conclusion that the provision concern. As would be expected, a QNA will not be able to
of guidance on meeting financial needs on divorce, which fetter the court's power to make financial provision for
would include a statement of the objective of independence, children, consistent with public policy.
is necessary. We offer a sketch in the Report of what we
think the proposed guidance should cover, in terms of the Needs in the context of QNAs are needs as they are
level at which needs are met and for how long such understood in family law generally, and as clarified by our
provision should endure. We distinguish between cases proposed guidance: we do not favour a more limited
where there are children, and where there are not, and conception of need purely for nuptial agreements. Couples
comment on the use of both joint lives and term orders for can include provision in their QNA which is intended to
meet their needs on divorce but such terms will be subject
maintenance.
to the court's scrutiny for their fairness, as they are at present.
We seek only to make clear, and reinforce, what might be
called the 'mainstream' approach to decisions on financial QNAs will be appropriate only for those couples where one
provision on divorce, rather than recommending reform in or both have, or expect to acquire, assets that would exceed
how needs are approached. We do not consider that those necessary to meet the couple's needs on divorce. The
statutory reform would be proportionate or desirable. QNA might be aimed at protecting specific property, for
Guidance from an authoritative body, consisting of the instance, an inherited house or a valuable shareholding
judiciary and practitioners, as well as the users of the family generated as a result of individual business enterprise.
justice system and experts, with government officials in While, in the same way as current pre-nuptial agreements,
attendance, best answers the need we have identified. The QNAs will therefore be of most interest to wealthier
Family Justice Council is such a body. We recommend that couples, they may also appeal to those who are marrying
they produce guidance to be published in both hard copy later in life, perhaps not for the first time. Couples in this
and electronically, and that there should be a plain English latter group, while not wealthy, may each have sufficient
version for the public, in addition to a more technical assets to meet their needs, and may wish to preserve their
version aimed at the courts and family lawyers. The property, often for the benefit of children from a previous
guidance can and should be revised and updated regularly. relationship. QNAs could also be of interest to younger
financially independent couples who do not have children
We go on to recommend that the government provide (as the birth of children may create a situation where one
support for further work to see if guidance can be party can no longer meet their own needs on divorce,
developed that provides figures, rather than just words. We because of caring responsibilities).
know that, particularly among practitioners (mindful of the
difficulties of the first child maintenance calculation), there In order to provide protection for the parties entering into a
has been resistance to the idea of a 'formula' for spousal QNA we have recommended that agreements will only
support and we acknowledge that no formula can take qualify if certain formal requirements are met:
account of all aspects of each unique case. But an increasing
1. The agreement must be contractually valid and
number of people separating from their spouses or partners
enforceable.
will not be able to afford 'tailor-made' legal advice, and the
court system simply does not have the capacity to
2. The agreement must be made by deed.
adjudicate each case.
We think the time is right for work to be done to see whether
calculations for spousal support can be developed. Rather
than a single answer to each case we think that the
calculations should generate a range of provision to meet
need, encompassing both its income and capital aspects. If

3. It must contain a statement signed by each party that
he or she understands that the QNA will restrict the
court's discretion to make financial orders.
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4. The agreement must not be made during the 28 days
ending with the day on which the marriage or civil
partnership is formed.
5. At the time the agreement is formed both parties must
have received:
a. Disclosure of material information about the other
party's finances; and
b. Independent legal advice (the provision of a
statement signed by each party and their lawyer
confirming that such advice has been provided will
create a presumption that this requirement has been
met).

proportions which the court considers to be fair, taking into
account the presence of non-matrimonial property (seen in
the case of Robson v Robson5). We consider the former
approach to be clearer and more conducive to promoting
financial settlement.
We do not agree with what appears to be the prevailing
judicial approach of sharing any growth in non-matrimonial
property during the marriage, unless it is 'passive growth'.
We take the view that this unfairly penalises those spouses
who maintain and develop their property during the
marriage.

Conclusion
Our Report builds on existing practice and trends in family
The Nuptial Agreements Bill also extends the court's law while seeking to promote certainty and clarity across
existing power to vary maintenance agreements so that this the financial spectrum of the cases seen in the family justice
includes, for the first time, pre-nuptial agreements. This system.
follows from the comments made by the Supreme Court in
Radmacher v Granatino that the public policy rule that made In a climate where more people will have to manage
such agreements void should no longer apply. Given that without legal advice, either reaching agreements between
those comments were not strictly required for the Supreme themselves or with the assistance of a mediator, we hope
Court's decision in the case, our Bill abolishes, if it still that the proposed guidance will make the law more
exists, that public policy rule. It also makes clear that accessible. We think it will help these couples to understand
provisions in nuptial agreements which seek to restrict the the central principles of the law on need so that they can be
jurisdiction of the court to make financial orders will confident in the settlements they reach outside court. It will
continue to be void, unless the agreement constitutes a also reassure those couples whose cases reach the court that
QNA.
they are benefitting from consistent justice. It should assist
the judiciary of the Family Court by reinforcing 'best
Non-matrimonial property
practice' and make it easier for practitioners to advise their
We have not made any recommendations with regard to clients.
non-matrimonial property. Following consultation it
became clear that there were widely differing views on what Those couples whose assets meet or exceed their needs can
statutory reform might look like. There was no clear use QNAs to regulate in advance the arrangement of their
majority view, amongst our consultees, on important issues financial affairs should they separate. In addition to offering
such as whether the family home should ever be regarded such couples increased autonomy this will enable more
as non-matrimonial property, whatever its source, and certain protection of family property, inheritance and
whether property acquired during cohabitation leading to businesses, and help to avoid the cost, in all its forms, of
marriage or civil partnership should be regarded as financial proceedings on divorce and dissolution. The
matrimonial or non-matrimonial property.
introduction of QNAs will also bring us into line with the
the majority of other jurisdictions where binding marital
We felt that any statutory reform of the law on non- property or nuptial agreements are commonplace,
matrimonial property would therefore be unacceptably potentially encouraging international couples to settle here
controversial and that the use of a QNA would offer the best and bringing wider economic benefit to England and Wales.
alternative solution to statutory reform. How nonmatrimonial property should be treated by the court on The Report and the draft Bill, accompanied by an Executive
divorce will only be relevant where it is not required to meet Summary, an Impact Assessment and the responses to both
needs; couples for whom this will be relevant will also be consultations can be found on the Law Commission's
those for whom a QNA will be a real possibility. We take the website.
view that the best approach is for those couples to create
their own rules for non-matrimonial property in a QNA, __________________________
subject always to the overriding requirement of need. This
could include provision on the thorny questions of the 1 In cases such as F v F (Ancillary Relief: Substantial Assets)
status of non-matrimonial property that changes over time, [1995] 2 FLR.
in which investment is made by one or both spouses, or
which is used by the family, as well as the other 'problem 2 [2008] UKPC 64, [2010] 1 AC 298.
areas' identified above.
We express a preference as to the more desirable judicial
approach to non-matrimonial property, of the two
approaches that have developed. We believe that the better
method is that which identifies the non-matrimonial
property, disregards it, and shares the remainder equally
(subject to the parties' needs being met), exemplified in the
case of Jones v Jones.4 This is in preference to the more
broadbrush approach which shares the couple's property in

3

[2010] UKSC 42, [2011] 1 AC 534.

4

[2011] EWCA Civ 41, [2011] 1 FLR 1723.

5

[2010] EWCA Civ 1171, [2011] 1 FLR 751.
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Reporting Restrictions and the New
Transparency - Part 1

Before exploring the case law, a brief note on recent issues
arising in relation to procedure.
It cannot be emphasised strongly enough how important it
is to follow the requirements of Practice Direction 12I –
Applications for Reporting Restrictions Orders. This
refers back to the Practice Note Applications for Reporting
Restriction Orders dated 18.3.05, which is often referred to
as the CAFCASS Practice Note. That Practice Note contains
links to model forms for both draft orders and explanatory
notes, albeit that many recently reported cases attach or
include the RRO made. It is recommended that close
attention is paid to the orders made and reasons given, in
particular by the President in Re J (A Child) [2013] EWHC
2694 (Fam) and Re P (A Child) [2013] EWHC 4048 (Fam) to
assist practitioners in avoiding excessively wide terms.

Service
Be careful to note that the PD states that service can be
effected on the national media via the Press Association's
CopyDirect service. However this is not quite correct.
CopyDirect provides notification that such an application is
being made only to those media organisations which
Mary Lazarus, barrister, 42 Bedford Row
subscribe to the Press Association service; it is not
comprehensive notification to all media organisations and
particularly will not notify those non-subscribing media
There have been a slew of cases covering reporting
organisations which may be interested in a case.
restrictions in the last year, and this article does not propose
to cover all of them, but to focus on some key themes and
Helpfully, Sir James Munby P quoted recently in P (A Child)
issues, and draw attention to an inevitable and significant
[2013] EWHC 4048 (Fam) (17 December 2013) a note from
interrelation with the new emphasis on transparency.
Mike Dodd, legal editor of the Press Association, which
explains the CopyDirect notification system:
Much of what has emerged from the High Court and in
particular from the President can be seen to fall into distinct
46."There is a page on the Injunctions Alerts Service
groups:
website http://www.medialawyer.press.net/courtapplications/
Ÿ cases of acute clashes between the need for privacy and
mediaorganisations.jsp -which lists the media
the desire to report issues of genuine public interest
organisations served, and the relevant telephone
(such as criminal proceedings);
numbers, and which states at the top:
Ÿ cases involving aggrieved parties, often parents; and
Ÿ cases with international implications.
The two latter groups demonstrate inevitable and
interesting interplay with the new transparency expounded
by the President in his Practice Guidance (Transparency in
the Family Courts: Publication of Judgments), and raise
implications for consistency of a transparent approach,
improvements to the management of such cases, and
significant concerns that remain to be clarified.
The first group is more illustrative of what can be termed,
colloquially, good old-fashioned stuff – namely intense
balancing of and focus upon the respective Article 8 and 10
rights, resulting in RROs that have extended the boundaries
of restriction.
Part 1 of this article will concentrate on this first group of
cases and some recent issues arising in procedure.
Part 2 (to follow) will cover cases involving aggrieved
parties and international implications and Part 3 will set out
some reflections on the new Transparency Guidance.

"The notification system serves all the national
media (newspapers and broadcasters) with the
exception of the Financial Times and Sky News. If
notice has to be served on these two companies it
needs to be served on them directly."
The service was also established on the basis that
subscribing organisations would be taken to have been
served with an application if notification was sent via
the service.
The system works as follows: Would-be applicants are
supposed to call a number, given in the Practice Note,
and speak to the Customer Services staff who deal with
the service.
They then send the documents, electronically (which is
easier) or by fax, to the service. These documents are, if
necessary, scanned to be put into electronic form, and
are then distributed via e-mail alerts to the national
media.
Distribution is followed up by calls to each of the
subscribing organisations to check that service has been
received.

Procedure
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The service does not:
1: Serve regional and local newspapers, or magazines
2: Serve orders which have been obtained from the
courts (despite the continuing efforts by some law
firms to use it for this purpose).
The website's Home page, and the pages for the Practice
Direction, Practice Note and for the Notification system
all contain a red-bordered box detailing what it does and
not do. The box is the same on all pages. It will be
updated in the New Year, due to increasing use of the
service by applicants seeking injunctions in the QBD
who are also being required to notify the media of their
applications. These mostly are cases involving
settlements of medical negligence cases involving
children."
The CAFCASS Practice Note suggests that CopyDirect may
be used to effect service on 'the world at large', however this
cannot be accurate given the above note. It also gives this
link for identifying particular media organisations:
http://www.medialawyer.press.net/courtapplications.
Rather than simply relying on CopyDirect where there is a
'world at large' application pending, it is wiser to try to
identify likely relevant local, national or international media
organisations and serve them, and it is highly advisable,
where possible, to serve in the 'traditional' manner any
media organisation that has been approached by a party or
has attended court or shown any interest or involvement in
the case (e.g. the postal service referred to at para 16-17 in Re
J (A Child) [2013] EWHC 2694 (Fam).
Equally, orders must also be properly served in the same
way, or risk unenforceability.
Injunctions sought against foreign-based bodies such as
internet website providers will require proper service
regulated by FPR 6.41 and 6.43(3) which apply by virtue of
FPR 6.1 and 12.1(1)(d); see in particular paras 63-64 of Re J
[2013].
Bristol City Council fell foul of these requirements in a case
where it was trying to restrict reporting of alleged physical
abuse of a child in foster care and concerns about use of
pornography by that foster carer, and to prevent the
identification of relevant social workers and of the Council
itself: Bristol City Council v C & Ors [2012] EWHC 3748
(Fam) (21 December 2012).
Baker J was unimpressed by the failure to notify the Press
properly of the initial application before HHJ Barclay,
particularly in the context of the excessively wide blanket
ban sought:
15. …It is axiomatic that, save in exceptional
circumstances, any application for a reporting restriction
order should be made on notice to the media. S. 12 (2) of
the 1998 Act provides: 'if the person against whom the
application for relief is made ('the respondent') is neither
present nor represented, no such relief is to be granted
unless the court is satisfied (a) that the applicant has
taken all practicable steps to notify the respondent; or (b)
that there are compelling reasons why the respondent
should not be identified.' This statutory provision is

reinforced by the President's Direction and CAFCASS
Practice Note of 18th March 2005 which provides for a
system of service of applications for a reporting
restriction order on the national media via the Press
Association's CopyDirect service. The President's
Direction further states: 'the court will bear in mind that
legal advisors to the media…are used to participating in
hearings at very short notice where necessary….service
of applications via the CopyDirect service should hence
forth be the norm. The court retains the power to make
without notice orders, but such cases will be exceptional,
and an order will always give persons affected the
liberty to apply at short notice.'
[But NB the reservations expressed above as to the
limitations of this 'service' – author's note]
16. I can see no justification for the failure in this case to
give notice to the media prior to the hearing before
Judge Barclay. A representative of the Sun newspaper
was actually present in the Family Proceedings Court in
Bristol at the point when the parties' representatives
were appearing before Judge Barclay in the Civil Justice
Centre. At the very least, that reporter should have been
informed of the proposed application to Judge Barclay
so that he could have attended the hearing to make
representations. In truth, however, I can see no good
reason why proper notice of the hearing was not given
in accordance with the President's Direction. I have
observed elsewhere that there is a danger that those who
practice in the family justice system fail to give proper
consideration to the Article 10 rights of the media. It is
not the first time that an ex parte order has been made
without notice to the media in circumstances which
could not be described as exceptional. This must now
cease. The media are undoubtedly and rightly aggrieved
by this practice. In my judgment it is in the public
interest for NGN to be entitled to publish its account of
the failure to give proper notice in this case.
17. Furthermore, in my judgment, the initial position
adopted by the local authority in seeking a complete
prohibition on publication of any information relating to
these proceedings, including the identity of the local
authority itself, was unjustified. Subsequently, the local
authority has sensibly modified its position and adopted
a constructive and conciliatory approach. In his initial
skeleton argument for the hearings before me, Mr
Tolson accepted that there is a legitimate public interest
in the reporting of the actions of the local authority in
response to the crisis in the foster home. Furthermore,
the local authority no longer seeks to conceal its own
identify from such publications. Nevertheless, I consider
that NGN is entitled in the public interest to publish its
account of the local authority's initial position.
Thus, the approach adopted by Bristol unfortunately
backfired because of the local authority's original stance of
trying to shut down proper reporting rather than taking a
wiser and more proportionate approach, which should have
included serving and involving the interested press fully at
as early a stage as possible, so that the original alleged
misfeasance did not become compounded by attempts to
conceal it.
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Evidence
The court's requirements in respect of evidence will emerge
through examination of the recent cases. For the moment it
is necessary to state only the most important principle
which is, that while some of the evidence as to the impact on
the family members may be speculative, it is essential that
such evidence exists and is substantiated so far as possible
and has some proper factual basis. Equally, specialist
evidence in relation to international service, procedure, and
enforceability will be required where applicable (see the
discussion of Re J [2013] in the second part of this article).

Cases involving acute balancing exercises and wider
reporting restriction orders
These cases have been described in the introduction above
as good old-fashioned stuff. In describing these cases in this
way, there is no suggestion that the approach is outmoded
or that such cases are no longer likely to arise, but to
emphasise that these decisions have arisen by the familiar
practice of intense evaluation of competing Article 8 and 10
rights based upon exceptional facts. Prior to these cases,
there was only a single reported case of a RRO being made
that prevented the publication of the name of a criminal
defendant: A Local Authority v W [2005] EWHC 1564
(Fam), decided by Sir Mark Potter P. [But see the discussion
in Part 2 of this article about the naming of cases and
awareness of the existence of other such cases.]
In considering these acute 'balancing exercise' cases,
attention will be paid to: the guidance found in earlier first
instance and leading cases; evidence of harm; consideration
of the specific impact on each person/the public/the Press;
combined with the 'intense focus' task, with particular
consideration of 'exceptional' features of a case that may
dislodge the 'strong rule' that criminal proceedings should
be reported.

A Council v M & Ors (Judgment 3: Reporting
Restrictions)
We start with A Council v M & Ors (Judgment 3: Reporting
Restrictions) [2012] EWHC 2038 (Fam).
Although decided in summer 2012 this judgment was not
reported until April 2013, due to implications for other
outstanding issues in the case. This was the notorious case
in which an adoptive mother persuaded her oldest teenage
adopted daughter to artificially inseminate herself in order
to add another child to the family. The amazing and
horrible facts are set out at length by Peter Jackson J in the
fact finding judgment: A Council v M & Ors (Judgment 1:
Fact-Finding) [2012] EWHC 4241 (Fam) (08 March 2012)
and are summarised in the context of reporting restrictions
at the outset of the RRO judgment:
7. On 21 February 2012, I made a reporting restriction
order preventing the public identification of family
members. In accordance with FPR 2010 PD 12I, the order
broadly followed the standard form of order annexed to
the Practice Note: Applications for Reporting Restriction
Orders (18 March 2005).
8. In March 2012, a fact-finding hearing concluded, at
which the local authority established that M had been

the perpetrator of serious abuse. In a judgment given at
the time I found that:
a. M had made A impregnate herself with donor
sperm purchased by M from abroad in order that A
should bear a child for M to bring up as her own. The
programme, which took place with B's knowledge
and participation, began when A was aged 14 and B
aged 12. A became pregnant at the age of 14, but
miscarried. At the age of 16 she again became
pregnant, and D was born in 2011. When M tried to
take over the care of D at hospital, her behaviour
alerted the midwives, who brought in social services.
A then revealed what had been going on to a family
friend. She and D were placed together in foster care.
B and C were removed from home. B has since
returned to live with M, but C remains in foster care.
b. M had mistreated C in a number of ways,
amounting to cruelty.
c. M had ruthlessly excluded F from the children's
lives for a decade. He only re-established contact
with the older two children after the proceedings
began.
d. The children lived an isolated life with M, having
no other relatives, and a social life controlled by M's
interests of the moment. They were educated at
home.
9. M denied the local authority's allegations. In
particular, she claimed that A had become pregnant as a
result of sexual activity of which M was unaware, or that
A must have got hold of sperm that M had bought for
her own use and inseminated herself without M's
knowledge. M's stance meant that A had to give
evidence, during which she was accused of being a
fabricator and a fantasist by her mother.
10. Following the fact-finding hearing, M was charged
with five offences of child cruelty. She has now been
committed to the Crown Court for trial, and her first
appearance there will be early next month.
11. The criminal charges are:
(1-3) offences relating to the insemination of A
(4) an offence of leaving C, aged 4, in the care of A,
then aged 15, while she and B went on holiday abroad
(5) an offence of cruelty relating to the mistreatment of
C.
12. M says that she intends to plead guilty to counts 2, 3
and 4. She denies mistreatment of C.
13. It is not clear whether M's plea will be accepted.
Although she now admits that her previous accounts
were untruthful, her basis of plea is at variance with the
facts found by this court. In particular, she continues to
assert that she herself was trying to become pregnant
and will apparently say that the insemination was A's
idea, and that her offence was to go along with it.
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14. Proof of the allegations rested on A's evidence, which
I accepted. It is not presently clear whether A will have
to give evidence again in the criminal proceedings.
15. On 17 May, following the charging of M, I amended
the reporting restriction order to prevent the naming of
the family in any reporting of the criminal proceedings.
I directed that this was to be reviewed at a further
hearing at the end of the care proceedings in July. The
exceptional and temporary nature of the order was
emphasised in the body of the order.
16. The significant change from the February order was
the omission of the conventional proviso exempting the
reporting of proceedings held in public, which read:
"publishing information relating to any part of a hearing
in a court in England and Wales (including a coroner's
court) in which the court was sitting in public and did
not itself make any order restricting publication;"
17. It is the removal of this proviso that is particularly
contentious. The media organizations object to what
they describe as "the width and unprecedented nature of
the Order sought." They say that it renders any story
arising from the criminal proceedings "effectively
unreportable".
One can immediately see the sensational nature of this case,
with both the devastating personal impact upon the
individuals involved of the events themselves and of further
publicity , and the legitimate public interest issues arising in
relation to adoption, access to insemination, the criminal
proceedings and knowledge/involvement of public
agencies.
The unusual feature of the RRO was the inclusion of a ban
on reporting the mother's name, despite her being the
defendant in criminal proceedings for offences directly
relevant to the very grave matters dealt with in the care
proceedings and to which, at least in part at the time of this
hearing, she was proposing to plead guilty.
Peter Jackson J considered the powers of the Crown Court
to limit identification and publication under s.39(1)
Children and Young Persons Act 1933, s.11 Contempt of
Court Act 1981 and s.46 Youth Justice and Criminal
Evidence Act 1999 and found that they would fail to protect
the younger family members.
In examining the relevant case law he most helpfully
attached an Annex to his judgment containing relevant
sections from the following key cases:
25. There is no dispute that the High Court has
jurisdiction to make an order restraining publicity. The
definitive statement of principle about how these issues
should be approached is found in the decision in Re S (A
Child) (Identification: Restriction on Publication)
[2005] 1 AC 593. As is well-known, the House of Lords
held that an intense focus on the comparative
importance of the competing ECHR rights under
Articles 8 and 10 was required, with neither Article
having presumptive weight over the other and with the
proportionality test to be applied to each.
26. The facts in Re S were that a mother was charged
with poisoning a nine-year old child. Care proceedings

followed in relation to his eight-year old brother, who
was placed with his father. An application was made for
an order that would have the effect of preventing the
naming of the mother or deceased child in reports of the
mother's trial. It was held in each court that the Article 8
rights of the child were outweighed by the importance
of open reporting of criminal proceedings – despite the
distress to him, and the possible long-term impact upon
his development.
27. Since Re S was decided, its analysis has been applied
to all applications of this kind. Consequently, a
conclusion that the Art. 8 rights of individuals should
prevail over the Art. 10 rights of the public so as to
restrict the reporting of criminal proceedings will be
highly exceptional, though not beyond contemplation.
28. I have also been referred to the only reported
occasion of an order being granted to restrain
publication of the identity of a defendant in a criminal
trial. This was the decision of the former President, Sir
Mark Potter, in A Local Authority v W [2005] EWHC
1564 (Fam). The mother, who had two children, was
charged with knowingly infecting the father of one of
them with the HIV virus. It was likely that one of the
children had also been infected. There was strong
evidence that if this became known in the local
community, the child's situation would become
impossible. The judge granted an order restraining
publication of the identity of the mother, even though
the children were not directly involved in the trial.
29. I have also been assisted by the decisions of the Court
of Appeal in Re Trinity Mirror Plc [2008] EWCA Crim
50 [2008] 2 Cr. App. R. 1, and of Baker J in A Local
Authority and Others v. News Group Newspapers Ltd.,
Mirror Group Newspapers Ltd. and Newsquest Ltd
[2011] EWHC 1764 (Fam).
30. In Trinity Mirror the Court of Appeal overturned a
Crown Court order under s.11 Contempt of Court Act
1981 which, in the interests of the defendant's children,
prevented the naming of a defendant who had
downloaded paedophile images.
31. The decision of Baker J in A Local Authority and Others
v. News Group Newspapers Ltd is a recent example of the
balance falling in the other, and more common,
direction. He declined to make an order restricting the
publication of the names of a surviving child's adult
family members, including that of a very vulnerable
mother who had been charged with the murder of
another child. An order protecting the surviving child
was made by agreement. A feature (see paragraph 73 of
the judgment) was the fact that there had already been
substantial publicity about the case.
He went on to consider issues for each family member in
turn, stating bluntly that the mother's rights counted for
nothing in such circumstances, but concluding that
significant risks attached to identification of each of the
younger family members and that in this case identifying
her risked identifying them.
He reiterated the close
attention to be paid to the particular facts; the differences
between the types of rights claimed; the fundamental right
to report criminal proceedings; the exceptional nature of
cases that will prevent that reporting; and that the
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restriction granted here was only partial so that the issues of problems being openly and frequently referred to in the
real public interest rather than personal detail could still be Crown Court. The likely Press scrutiny was exacerbatedand
reported:
the situation complicated both by the scandalous amount of
money involved and the fact that some of the children had
already been the subject of public attention as the mother
82. The resolution of this conflict of legitimate interests
had promoted their stage skills (even so far as obtaining a
can only be achieved by close attention to the
part in a West End musical for child E who by this stage
circumstances that actually exist in the individual case.
turned out to be the most vulnerable).
As Sir Mark Potter has said, the approach must be hardheaded and even, from the point of view of this
jurisdiction, hard-hearted.
In Z & Ors v News Group Newspapers Ltd & Ors (Judgment
1) [2013] EWHC 1150 (Fam) Cobb J had to decide whether a
83. Rights arising under Art. 8 on the one hand and Art.
RRO was appropriate at short notice due to the imminent
expiry of a s39 CYPA order made in the Crown Court , , as
10 on the other are different in quality. Art. 8 rights are
by their nature of crucial importance to a few, while Art.
was now clear to all involved in the criminal proceedings,
10 rights are typically of general importance to many.
including the Press, that none of the children would be
witnesses/victims and would thus fall outside s39's ambit.
The decided cases, together with s.12(4) HRA, act as a
strong reminder that the rights of the many should not
Cobb J framed his consideration of the balancing exercise as
be undervalued and incrementally eroded in response to
follows:
a series of hard cases of individual misfortune.
84. On the other hand, there is no hierarchy of rights in
this context and there are cases where individual rights
must prevail. In highly exceptional cases this can even
include making inroads into the fundamental right to
report criminal proceedings, but only where that is
absolutely necessary.

36. When conducting the balancing exercise outlined
above, I adopt the approach articulated by Lord Steyn in
Re S (at para.17), paying close regard to the fact that:

85. I have concluded that this is such a case. In such
unique circumstances, the claims of Art.10 are very
strong, but those of Art. 8 are even stronger. The risks to
private and family life are exceptional and the injunction
sought is nothing less than an absolute necessity. While
there is no evidence of a risk to life and limb, if M is
publicly identified the probable consequences for the
younger family members would at best be harmful and
at worst disastrous. The wellbeing of A is inseparable
from the wellbeing of D. As sisters, the fortunes of A, B
and C are also interlinked and any harm to one will be
felt by the others. If these youngsters are identified, the
effect on them would be long-lasting and profound.

(b) where the values under the two Articles are in
conflict, an intense focus on the comparative
importance of the specific rights being claimed in the
individual case is necessary;?

86. In contrast, the proposed infringement of Art. 10 is
partial, not absolute. While an order preventing the
identification of a criminal defendant will deprive the
story of the personal details that are so potent if it is to
attract the widest audience, it will not prevent the
reporting of the trial itself or of the wider issues that
arise. The events can be reported in a way that is not at
the expense of young people who have already been
direct victims of behaviour that takes the case outside
the normal run of child cruelty cases. These children are
at an age and stage where the impact of being identified
would be particularly heavy.
[emphasis by underlining added]

(a) neither Article has as such precedence over the
other;?

(c) the justifications for interfering with or restricting
each right must be taken into account;
(d) the proportionality test must be applied to each.
37. In considering this four-fold test I have had regard
to the comments of Potter P in A Local Authority v. W and
others [2005] EWHC 1564, in which he described (at §53)
each Article as propounding "a fundamental right which
there is a pressing social need to protect". Potter P
emphasised in that case the importance of avoiding a
mechanistic approach to the opposing factors, based
"upon the basis of rival generalities" but encouraged the
court to undertake conscientiously the "intense focus on
the comparative importance of the specific rights being
claimed in the individual case" before applying the
cross-check of proportionality.
38. Article 8 embraces the concept of "unwanted access
to private information and unwanted access to [or
intrusion into] one's … personal space": this is what
Tugenhadt J in Goodwin v NGN Ltd & VBN [2011]
EWHC 1437 (QBD)(at para 85) described as
"confidentiality" and "intrusion".
I accept the
submissions of Miss Lazarus in this case that intrusion
into one's personal space includes interference into the
life of the family as well as the private life of the
individual.

Re Z (1) and Re Z (2)
Then in Spring 2013 came the two cases of Re Z, decided by
Cobb J within a few days of each other. In these cases a
father applied for an RRO on the grounds that the lives and
privacy of his eight children were at risk of gross exposure He reviewed significant commentary from the case law
and interference as their mother was defending charges of relating to public interest and to reporting criminal
massive benefit fraud based upon misleading, exaggerated proceedings, and the requirements for such an order:
or dishonest claims as to their physical and mental health.
The criminal proceedings would inevitably lead to them,
42. …as Tugenhadt J said in Goodwin (above)
their medical records and other reports on their abilities and
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"…what is of interest to the public is not the same as
what it is in the public interest to publish.
Newspaper editors have the final decision on what
is of interest to the public: judges have the final
decision what it is in the public interest to publish."
?
43. Tugenhadt J's point had been framed in a different
but complementary way by Lord Rodger of Earlsferry
in Re Guardian News and Media Ltd [2010] UKSC 1
[2010] 2 AC 697 at para 63 when he said:
"What's in a name? "A lot", the press would answer.
This is because stories about particular individuals
are simply much more attractive to readers than
stories about unidentified people. It is just human
nature. And this is why, of course, even when
reporting major disasters, journalists usually look
for a story about how particular individuals are
affected."
44. The application of the balancing exercise can be
found in a number of cases in the Family Division, and
increasingly in the Court of Protection. One of the most
recent decisions is that of Peter Jackson J in A Council v
M & others [2012] EWHC 2038 (Fam) in which he said
this (at para 82-84):
… [quoted in this article above]… I respectfully adopt
this analysis.
45. The principles, as they apply to the reporting of
criminal process: In this application I am of course
concerned with the reporting of criminal process.
46. My starting point in this regard has to be to give due
weight to the "strong rule" (so described by Lord Steyn
in Re S) that the press, as the watchdog of the public,
may report everything that takes place in a criminal
court.
47. This applies as much to an ongoing trial as to the
conclusion of it. Lord Steyn observed (when rejecting
the distinction which Hale LJ had drawn between the
public interest in knowing the names of persons
convicted of serious crime compared with the public
interest in knowing the names of those who are merely
suspected or charged: see Re S at para 30):
"The glare of contemporaneous publicity ensures
that trials are properly conducted. It is a valuable
check on the criminal process. Moreover, the public
interest may be as much involved in the
circumstances of a remarkable acquittal as in a
surprising conviction. Informed public debate is
necessary
about
all
such
matters.
Full
contemporaneous reporting of criminal trials in
progress promotes public confidence in the
administration of justice. It promotes the values of
the rule of law."
48. It is, however, not a rule to be applied mechanically.
The duty of the court is to examine with care each
application for a departure from the rule by reason of
rights under Article 8.
49. This was echoed by the President of the Queen's
Bench Division (giving the judgment of the court) in Re

Trinity Mirror [2008] 2 Cr. App R 1 in which he referred
to the principle of "open justice in courts exercising
criminal jurisdiction". Integral to this principle (he said)
is the need to ensure public confidence in the criminal
justice system, the free reporting of criminal trials "and
the proper identification of those convicted and
sentenced in them" (ibid at para 33).
50. The judgment of the Court in Re Trinity Mirror made
this important point (para 32):
"In our judgment it is impossible to over-emphasise
the importance to be attached to the ability of the
media to report criminal trials. In simple terms this
represents the embodiment of the principle of open
justice in a free country. An important aspect of the
public interest in the administration of criminal
justice is that the identity of those convicted and
sentenced for criminal offences should not be
concealed. Uncomfortable though it may frequently
be for the defendant that is a normal consequence of
his crime. Moreover the principle protects his
interests too, by helping to secure the fair trial
which, in Lord Bingham of Cornhill's memorable
epithet, is the defendant's "birthright". From time to
time occasions will arise where restrictions on this
principle are considered appropriate, but they
depend on express legislation, and, where the Court
is vested with a discretion to exercise such powers,
on the absolute necessity for doing so in the
individual case".
51. These essential principles, ingrained in and
indispensable to our democratic society, deserve the
highest respect.
52. But criminal conduct, and the process by which it is
investigated and tried, often brings with it heartbreak
and unhappiness, particularly to those who are
innocent victims and bystanders. I have little doubt that
these will be dreadfully painful times for the adult and
minor children of Mrs Z.
53. In this respect, I recognise the need to guard against
an instinctive desire to extend a protective wing to
shield the children of parents who are accused of
criminal activity and involved in the associated public
forensic process. I have much in mind here the
comments of Baker J at para 43 in of W(B) v M(OS) &
others [2011] EWHC 1197 (CoP):
"judges and practitioners in the Court of Protection
– as in the Family Division – must be on their guard
to ensure that their naturally protective instincts,
developed through years of giving paramount
consideration to the welfare of children and the best
interests of vulnerable adults, do not lead them to
underestimate the importance of article 10 when
carrying out the balancing exercise".
54. I am conscious that in my evaluation of the material
I must also not let the "misery, shame, and
disadvantage" (para 33 Re Trinity Mirror) foisted upon
the children by virtue of their mother's alleged criminal
conduct weigh heavy in the balance; I recognise that
inevitably the children of those accused of crime
(particularly those convicted of crime) become victims
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to the consequences of the process, and (if proved) the
criminal conduct itself.

no reporting of the family name or of any information
identifying the family members.

55. Exceptionality: When weighing up the competing
factors, I bear very much in mind what Lord Steyn said
in Re S about the "strong rule" of press freedom only
being "displaced by unusual or exceptional
circumstances"; this was re-stated by the President of
the Queen's Bench Division in (Re Trinity Mirror at para
33: he too referred to the displacement of the right of
press freedom as "exceptional"). I proceed in my
determination of the issues in this case on the basis that
only exceptionally could I displace the strong rule of
press freedom.

But this was only pending conclusion of the criminal trial:

56. The burden of proof: In establishing that
exceptional situation the burden falls on the applicant.
In this regard, I draw on the comments of Potter P: see
A Local Authority v PD and others [2005] EWHC (Fam)
1837 at para.30:
"The burden of proving the case for grant of an
injunction always lies upon the applicant. In the
special case of an injunction contra mundum, and in
particular one which restrains the press from
exercising its right unrestrainedly to report criminal
proceedings, the burden is a heavy one. The
necessity is to show unusual and exceptional
circumstances. The entire tenor of the judgment in
Re S demonstrates the difficulties facing the
applicant in a case of this kind."
57. The evidence required: Applications such as this are
necessarily brought swiftly and summarily without the
luxury of time for the preparation of detailed and
corroboratively supported statement. That said, I must
reach my conclusion based on evidence. As Peter
Jackson J said in Hillingdon LBC v Neary [2011] EWHC
413 (CoP) at para 15(3):
"Publicity can have a strong effect on individuals,
particularly if they are not used to it, or if, … they
are vulnerable to anxiety and to changes in their
environment. Any evidence that suggests a real
possibility of a detrimental effect from publicity
must weigh heavily. On the other hand, there must
be some proper factual basis for such concerns"
[emphasis by underlining added].
He concluded that the arguments were 'exquisitely finely
poised … at this stage in the trial', and in his analysis
pointed to the extraordinary features of the case where the
children were 'at the heart' of the trial as having been the
'instruments' of the mother's alleged wrongdoing (unlike in
Re S) and their dependent status horribly exploited, and so
the trial would directly affect them and that at that stage he
was entitled to take account of the applicant's concerns
about the emotional and behavioural vulnerabilities of the
children. This latter was substantiated, importantly albeit
briefly, in relation to Child E by documents from her
CAMHS social worker.
Interestingly, he rejected the approach of Peter Jackson J
that such an Article 10 limitation would only be 'partial'
and concluded that it would 'stifle any meaningful report
of the case', but was swayed at this stage to protect the
engaged Article 8 rights and ordered that there should be

89. While acknowledging that the rights to freedom of
expression "… apply with equal force to the freedom of
the press to report criminal trials in progress and after
verdict" (Lord Steyn in Re S para 28), in my judgment
marginally different considerations are likely to apply
to the balancing exercise in the event that Mrs Z is
convicted.
90. The spotlight, currently focused on the children,
their alleged disabilities, and medical records, will have
diffused. A wider perspective of offending will be in
view. The public interest in knowing about proven
serious fraud upon the State is likely to outweigh the
protection which the Article 8 rights currently offer the
children who were the vehicles of that fraud.
91. The President of the Queen's Bench Division
observed in Re Trinity Mirror that it is an important
aspect of the public interest in the administration of
criminal justice "that the identity of those convicted and
sentenced for criminal offices should not be
concealed."(para 32). I accept unreservedly these
remarks, and applied to the facts of this case, on the
information currently available, I am of the view that
the identity of Mrs Z (and therefore the family) should
probably not be the subject of reporting restraint in the
event that she is convicted.
The second judgment - Z &
Ors v News Group
Newspapers Ltd (Judgment 2) [2013] EWHC 1371 (Fam) modified the first RRO. By this stage the criminal trial was
nearing its end and the Press were understandably keen to
know how to report any conviction. There was further
evidence from CAMHS. There was some limited reporting
compliant with the first RRO (contrary to the judge's
concern that no meaningful reporting was possible).
However, Cobb J concluded that, if the mother were
convicted, the balance swung instead in favour of
protecting Article 10 rights. Therefore, while the children
and father should continue to be protected - 'this
[conviction] does not eradicate the enduring and valuable
Article 8 rights of the children and the family' - the mother's
name should be publishable despite the risks for
identification of her children. In reaching this conclusion,
Cobb J reflected the lack of rights claimable by such a
defendant parent, applied the 'hard-headed' approach
advocated by Potter P in A Local Authority v W in his
concluding comments, and thus in effect acknowledged the
risk of 'jigsaw identification':
27. The inevitable yet highly unfortunate consequence
of naming the defendant (in the event of her conviction)
is that there will be opportunity for those who wish,
and are able, to do so to identify the children who were
involved in the defendant's (in this scenario, proven)
fraudulent activities; the children were, as I earlier
indicated, innocent instruments of the alleged fraud. I
regret that by involving the children in any proven
crime, the mother herself must take significant
responsibility for the public acquiring knowledge of her
exploitation of them.
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that all parties sought the court's clarification as to how the
forthcoming sentencing hearing could be reported.

…
31. In my judgment, those who cheat the over-stretched
resources of the welfare state can neither generally nor
reasonably expect to escape the proper reporting of
their wrongdoing, or hope to achieve the concealment
of their identities. It is with considerable regret that in
varying the Reporting Restriction Order in the event of
a conviction, I will expose the children of Mrs Z to the
risk of identification. A guilty verdict would reflect the
jury's satisfaction that Mrs Z had improperly used her
children as innocent instruments of her crime; if this is
the outcome of the criminal process, then it is she alone
who has unhappily heaped upon her family the misery,
shame and disadvantage, which is the inevitable
consequence of her offending.

Swansea v XZ & Anor
Finally under this heading (and notably subsequent to The
President's decision in Re J (A Child) [2013] EWHC 2694
(Fam) (05 September 2013) ) comes the recent case decided
by Moor J: Swansea v XZ & Anor [2014] EWHC 212 (Fam)
(10 February 2014).

Notwithstanding the current context of greater revelation
and a swing towards Article 10, the judge concluded that
the balance lay in protecting the children's Article 8 rights
over transparency, with the mother simply to be referred to
as 'a mother from the Swansea area' and the two children
as 'A' and 'B'.
These cases have all been characterised by a combination of
sharply identifying features and risks of serious damage to
the family which swing the balance towards protecting
privacy and against the freedom to publicise,
notwithstanding matters of genuine public interest and in
particular where criminal proceedings have been the
legitimate subject of Press interest.
The flow of judgments considering RROs has been
accompanied by – and has perhaps precipitated – guidance
from the President concerning the need for transparency.
Recent decisions by the President and reflections on the
recent Transparency Guidance are considered in Parts 2
and 3 of this article.
27/2/14

Reading between the lines, the judgment is similarly laced
with acutely identifying features such as the parents'
country of origin, their faith, the mode by which the mother
entered this country, the number of children in the family,
and there being few if any other such families in the
Swansea area. The mother in this case had pleaded guilty
to infanticide and causing GBH in relation to two of the
children of the family, but was now reunited with them,
had been sharing care of them successfully with the father
and was in better mental health than when she committed
the offences. At the time of the hearing she was facing a
sentencing hearing a few days later.
In considering the risk of significant harm to the children
Moor J was obliged to accept admittedly speculative but
powerfully expressed evidence:
31. Significant evidence has been put before me as to the
risk that the children will suffer significant harm.
Whilst I accept that such evidence does involve a
considerable element of speculation, Sir Mark Potter P,
in the case of Re W (Children) (Identification: restriction on
publication) [2005] EWHC 1564 (Fam), [2006] 1 FLR 1
said at Paragraph 21 that:- "I accept that the evidence to
which I have referred is speculative. However, in a
situation where, so far, no substantial publicity has
occurred, the evidence is necessarily speculative in
nature. In this case, it consists of the assessment of a
local authority officer and guardian, both with wide
welfare experience and local knowledge as to local
attitudes."
Moor J mentioned the same leading cases, albeit with the
brief addition of the two first instance cases decided
recently by The President (Re P and Re J [2013] – discussed
in Part 2 of this article), but without reference to Goodwin,
Re Trinity Mirror, A Council v M & Ors or Re Z. However, it
is worth noting that the Press, upon seeing the local
authority's position and evidence, conceded that a RRO
should be made, and so the case was uncontested, albeit
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P's deputy raised two issues for the court to determine, first
whether it was in P's best interests for such payments to be
Re X, Y and Z [2014] EWHC 87 (COP)
made as there was a shortfall in her own income and
expenditure and secondly, to consider the legal difficulties
Conjoined care proceedings and Court of Protection of P continuing to employ S under a contract of employment.
proceedings concerning three children of a woman lacking
mental capacity, in which care orders were made in respect Baker J received expert evidence on P's capacity and
of the children and the mother's deputy was authorised to concluded that she lacked capacity in relation to the
make payments to the children's nanny from the mother's decision whether to employ S or make any other form of
trust fund.
financial payment to her. He considered the case law on the
"best interests" test and accepted written advice from a
This case concerned conjoined care proceedings and Court lawyer specialising in employment law.
That advice
of Protection proceedings.
highlighted that additional payments under a fostering
arrangement could not give rise to an enforceable contract
P, a person lacking capacity within the meaning of the MCA and they should be expressed as an ex gratia discretionary
2005, is the mother of X (15 years), Y (13 years) and Z (12 allowance.
years). P was married to the children's father, but it was a
violent relationship and they divorced and the father was Baker J concluded that the payments to S from P's estate
sentenced to 42 months imprisonment for criminal offences were in P's best interests. He found that where a parent
committed against P. Sadly P was severely injured in a road loses mental capacity at a time when she is still responsible
traffic accident suffering a spinal fracture, complete for her children, those responsibilities are part of her
paraplegia, other fractures and internal injuries and a "interests". The proposed payments to meet the reasonable
significant head injury, which affected her personality needs of the children were manifestly capable of being
leading to challenging behaviour over the years since the described as in her "best interests". P's wishes and feelings
accident.
were that the funds should be used in support of the
children and that was taken into account. The deputy would
Initially the maternal grandmother cared for the children retain the power to terminate or reduce the payments to S,
following the accident. Following her death they were should P's own care needs justify that course, or should S's
cared for by a team of nannies employed by the mother. financial position change.
One particular nanny, S, lived in the home from Sunday
evening to Friday evening and the children developed a The Court made final care orders in respect of the three
close relationship with her.
children and ordered that P's deputy be authorised to make
payments to S from P's funds at any time S was caring for
A claim for damages resulted in a payment of £4.25 million one or more of the children under a care order, with various
with periodical payments of £175,000 per annum until she provisions for review.
reached 60 and £215,000 per annum thereafter. This
included figures for the employment of nannies, but none of Summary by Andrea Watts, barrister, 1 King's Bench Walk
it was "ring fenced" for that purpose.

CASES

The mother's challenging behaviour reached the stage
where social services considered the children to be suffering
emotional harm as a result of that behaviour. The local
authority applied for care orders. The Official Solicitor
represented P. The case came before Mr Justice Baker.
Threshold was agreed on the basis of the mother's brain
injury and the subsequent psychological harm to the
children. The professionals proposed that the children live
locally with S and have contact with the mother. A care
order offered the greatest degree of financial security to the
children as S would receive fostering allowance and the
children would have the benefit of leaving care provisions.
S was unwilling to take on the responsibility without a
further payment from P over and above the fostering
allowance. The local authority and guardian supported this.
S would be leaving employment and would need to meet
her own financial commitments and provide for her
retirement.
Baker J suggested that the local authority make an
application in the Court of Protection seeking a declaration
that the continued employment of S as the children's nanny
was appropriate expenditure from P's fund.
The
application that followed was then transferred to Baker J so
that the two sets of proceedings could be considered
together.

RO v Local Authority & Others [2013] EWHC
B31 (Fam)
The case concerned a six year old girl, F, whose father was a
national of Cameroon, to whence he was deported in
August 2006.The mother then went to Cameroon where
they married, following which she returned to the UK. In
2009 the father returned to the UK having been granted
entry for 6 months. He lived apart from the mother and F
and applied for contact. During the course of slowly
progressing proceedings, the mother died. Care of F was
immediately taken over by TM (her maternal aunt) and M
(F's 20 year old maternal half sibling) who had arrived from
the USA. The short term residence order made in their
favour was then superseded by one in favour of the
mother's friend (JG) when TM and M had to return to the
USA.
The father then shifted his position on residence from initial
acceptance that F should be placed permanently with TM to
wishing to obtain a residence order himself. His changing
views were recorded in a series of recitals at subsequent
hearings.
In considering the applicable law, Keehan J reminded
himself not only of s.1(1) and s.1(3) of the Children Act 1989,
but that where there is conflict between the Article 6 and 8
rights of a parent and child, those of the child prevail. In

www.familylawweek.co.uk

Family Law Week March 2014 - 51
response to matters raised by the father, he made express
reference to the importance of F's cultural background and
identity. He also set out that he was engaged not in
balancing competing claims to care for F, but looking solely
at whether residence with her father would be in her best
interests. Only if he decided against the father would
consideration of alternative care become a relevant matter.

Keehan J therefore considered the law applicable to both the
local authority's and the father's applications. He noted (in
relation to the former) the provisions of s.1(2) and s.1(4) (c)
and (f) of the ACA 2002 and (in relation to the latter) ss.1(1)
and 1(3) of the Children Act 1989. He also noted the
prevalence of the child's rights in circumstances where there
was conflict between the Article 6 and 8 rights of a parent
Having considered both the written and oral evidence, and child. He then went on to consider recent case law.
Keehan J concluded that, albeit that he did not doubt the
father's love for F, his evidence had been "most Quoting from Re B (A Child) [2013] UKSC, Re G (A Child)
unsatisfactory". The father had not only obfuscated his [2013] EWCA Civ 965, and Re B-S (Children) [2013] EWCA
personal circumstances and denied conversations with Civ 1140, he highlighted the fundamental principles to be
professionals but had failed to provide any clarity as to why applied in adoption cases.
his position on residence had shifted. His assertions that
circumstances had changed such that (despite earlier Finally, with regard to s.52(1)(b) ACA 2002, he clarified that
concessions) he could now provide care for F, were not the word "require", in the context of dispensation with
borne out and there were "serious question marks" over his parental consent to adoption, carried the "Strasbourg"
motivation. Most importantly, he saw things from his own meaning of the "connotation of the imperative….rather
rather than F's perspective and had no understanding of F's than what is merely optional or reasonable or desirable.".
emotional needs.
Reviewing the evidence, the learned judge considered both
Accordingly, applying the welfare checklist and having first the fresh assessment by the social worker and the guardian's
refused to "hold open" the application if he was against the analysis, noting that both were "extremely experienced" and
father at this juncture, Keehan J dismissed the father's had carefully considered and weighed the advantages and
application for residence on the basis that to grant it would disadvantages of each of the realistic options. Both
be wholly contrary to both F's short and long term interests. recommended placement with the aunt, highlighting the
father's limited insight, F's extensive needs and her need for
With regard to contact, whilst it would be in F's best absolute certainty and security.
interests to establish a good relationship with her father,
given her need for stability and the potential damage to her The Father (who had presented his case eloquently) felt that
should anything destabilise that, if the father maintained his the findings made against him in the previous judgment
opposition to her being placed with the aunt or other family, had been wrong and asserted that there had been material
direct contact could be detrimental. The need for a period improvements in his living circumstances. He did not
for reflection in relation to the issue of contact required an accept that having shown F a bedroom decorated for her
adjournment for further consideration of that matter.
during a (largely positive) contact session may have been
confusing to her; this was a "minor but not insignificant"
Katy Rensten barrister, Coram Chambers
example of his lack of insight into F's emotional needs. He
continued to view things from his, rather than F's,
perspective.

RO v A Local Authority & Ors [2014] EWHC
97 (Fam)

Moreover, when questioned about changes to his position
during the earlier course of the proceedings (he having
initially indicated support for the placement with the aunt,
In a judgment given in March 2013 RO v Local Authority &
then having resiled from that view) the explanations
Others [2013] EWHC B31 (Fam) , Mr Justice Keehan had
proffered were unsatisfactory and the learned judge was
refused a residence application made by the father of F after
"driven " once more to conclude that the father was lying.
F's mother had died during the course of contact
proceedings. He found that the father would not be able to
The current carer - to whom the court was grateful – was not
provide care and could not meet the child's emotional
in a position to offer long term care, thus the realistic options
needs. He adjourned the question of contact.
available for F's care lay either with her father or the aunt in
the USA.
F then remained in the temporary care of a friend of the
mother. The local authority applied for a placement order
In his analysis, Keehan J had (he said) not lowered the bar
and permission (pursuant to s.28 ACA 2002) to place her
set in Re B and Re B-S. The advantage of this being a family
with her maternal aunt and uncle in the USA. Given the
placement – with the potential for continuing contact - was
strictures imposed by the US immigration authorities, the
only one of the factors to be weighed in the balance.
only route by which such a placement could be secured was
Placement with the father would have the obvious
by the making of a (Convention) adoption order.
advantage of F being cared for by her sole surviving parent.
Placement with the aunt would have the "singular
Whilst the applications were supported by the guardian, the
disadvantage" of terminating the father's status as a parent;
father (who was francophone and acted in person, assisted
a consequence to which the judge attached very
by an able French language interpreter) opposed them.
considerable weight.
Although Keehan J had previously dismissed the father's
Nevertheless, given the various deficits in the father's case,
residence application, in the light of recent authorities, the
including his inability to meet F's needs and the
local authority had rightly conducted a further assessment
considerable uncertainty that remained in respect of his
of him.
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immigration status and taking into account all that he had
read about the maternal aunt, standing back and conducting
a "global, holistic and multi-faceted evaluation" of F's
welfare, Keehan J was satisfied that "nothing else" but a
placement for adoption with the aunt and uncle would do.

that best interests in a decision such as this require
consideration of more than just the medical evidence.
This application was appropriately brought using the
inherent jurisdiction of the High Court. The primacy of the
Mental Health Act 1983 when a patient is detained in
hospital under the hospital treatment regime (as AA
currently was) over the Mental Capacity Act 2005 means
that a patient cannot be deprived of his/her liberty under
the MCA in a hospital for any purpose.

Accordingly, he dismissed the application for residence and
(dispensing with the father's consent and approving the
plan to place with the aunt and uncle once all procedural
and visa requirements had been met) made both the
placement order and the s.28 order, authorising placement
out of the jurisdiction.
Summary by Sally Gore, barrister, 14 Gray's Inn Square
In relation to the formalities of the placement in the USA, he
noted that there had been a favourable 1800a report from
the US central authority and that a visa application for F was
in train. The plan would be for F to live with her aunt and
uncle for 10 weeks to comply with the requirements of s.42
ACA 2002 and to then remain there until the conclusion of
the Convention adoption process.

RC v CC & Anor [2014] EWHC 131 (COP)

CC, a young adult who lacked capacity, had been adopted
at an early age. Her biological mother, RC, had letterbox
contact with her after the adoption, which had stopped "a
few years ago" for unclear reasons. RC applied in the Court
of Protection for contact with CC. She was granted
The local authority, having received the Article 15 report, permission to apply, under the Court of Protection Rules
would match F with her aunt and send the Article 16 report 2007, rule 55(a).
to the US central authority. Thereafter, the US adoption
agency would apply for an 1800 certificate to accompany the For the purpose of the proceedings, the Local Authority had
article 5 certificate from the US consulate; these would be filed a report from a clinical psychologist and three social
sent to the DoE and the local authority, following which F worker statements relating to CC. The issue for the Court
would be formally placed for adoption.
was whether RC should be allowed to see these documents.
Katy Rensten barrister, Coram Chambers

At first instance, His Honour Judge Cardinal had concluded
that RC should be permitted to see a redacted version of the
psychological report but none of the social work statements.
Great Western Hospitals NHS Foundation
RC appealed to the President of the Court of Protection.
Permission to appeal was granted on the basis that there
Trust v AA & Ors [2014] EWHC 132 (Fam)
was a need for an authoritative ruling on this important
This was an application by Great Western Hospitals NHS point of principle.
Foundation Trust in respect of a protected party, AA. AA
was in the latter stages of her first pregnancy. She had a Sir James Munby, President of the Court of Protection,
history of bipolar disorder and was prescribed extensive reviewed the authorities relating to disclosure of reports
medication for this. She also had a history of substance within proceedings. He started from the general principle
misuse and at times had not complied with her medication contained in the judgment of Lord Dyson JSC in Al Rawi and
others v Security Service and others (JUSTICE and others
regime due to a limited insight into her condition.
intervening) [2011] UKSC 34, in which the principle of open
Shortly prior to this application being made, AA had justice and the right of parties to know the case against them
presented to the applicant hospital in a florid state and with were stressed at paragraphs 10-132. He further noted,
complications in her pregnancy that led to her being however, that ever since Scott v Scott [1913] AC 417 it had
admitted to the labour suite where she had remained. She been established that there were highly material exceptions
and the foetus were at risk of infection and therefore the to the general rule in cases concerning children and adults
normal course of action would be to induce labour by lacking mental capacity, exceptions which were now
administering intravenous drugs. AA's pregnancy also enshrined in section 12 of the Administration of Justice Act
meant that the antipsychotic medication that she required to 1960.
stabilise her mental health could not be administered.
The view of the treating clinicians was that to induce labour
in this patient carried too many risks to her and her unborn
child and that the preferred option would be to perform a
c-section under general anaesthetic. Induction had a high
risk of leading to an emergency c-section and in any event
the patient was unlikely to comply with the administration
of intravenous medication for long enough for that to be
done effectively.

The President referred also to his judgment in Re B
(Disclosure to Other Parties) [2001] 2 FLR 1017 in which he
had reviewed both ECHR and domestic caselaw and held
that there was not an absolute and unqualified right to see
all documents. In support of this he also noted the speech of
Baroness Hale of Richmond JSC in the recent case of In re A
(A Child) (Family Proceedings: Disclosure of Information) [2012]
UKSC 60, at paragraphs 18 to 21.

On the question of how the jurisdiction to refuse disclosure
In this judgment, Hayden J finds that AA does not have the to parties was to be exercised, the President quoted Lord
capacity to take this decision herself, that it is in her best Mustill in In re D (Minors) (Adoption Reports: Confidentiality)
medical interests for the procedure to go ahead and that, [1996] AC 593, page 615, who held:
were she not in her current florid state, she would follow the
recommendations of the medical staff. He makes the point
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"Non-disclosure should be the exception and not the
rule. The court should be rigorous in its examination of
the risk and gravity of the feared harm to the child, and
should order nondisclosure only when the case for
doing so is compelling."
The President also recalled his comments in Re B (Disclosure
to Other Parties) [2001] 2 FLR 1017, where he had stressed, at
paragraph 89 that cases where disclosure is to be limited are
the exception rather than the rule, that the reasons for
refusal require rigorous scrutiny and the burden on a party
seeking to limit disclosure is a heavy one. Disclosure could
only be refused on grounds of "strict necessity". As to the
definition of "strictly necessary", the crucial factor was the
potential harm to the child. The President quoted from the
speech of Lord Mustill in In re D (Minors) (Adoption Reports:
Confidentiality) [1996] AC 593, p 615:
"the court should first consider whether disclosure of the
material would involve a real possibility of significant
harm to the child.
... If it would, the court should next consider whether the
overall interests of the child would benefit from nondisclosure, weighing on the one hand the interest of the
child in having the material properly tested, and on the
other both the magnitude of the risk that harm will occur
and the gravity of the harm if it does occur.
… If the court is satisfied that the interests of the child
point towards non-disclosure, the next and final step is
for the court to weigh that consideration, and its
strength in the circumstances of the case, against the
interest of the parent or other party in having an
opportunity to see and respond to the material. In the
latter regard the court should take into account the
importance of the material to the issues in the case."
The President further held that disclosure is not a binary
question. There may be circumstances where a proper
evaluation and weighing of the various interests will lead to
the conclusion that (i) there should be disclosure but (ii) the
disclosure needs to be subject to safeguards. However, an
order that a document only be disclosed to a party's legal
representative must be with the consent of the
representative. There may be circumstances in which
representatives would not consent for reasons they would
not be able to communicate to the Court, or because they
took the view that they could not do so without damage to
their client's interests.

proceedings than proceedings concerning children, he
would have been wrong to do so. However, the
suggestion (which the President held that His Honour
Judge Cardinal had in fact been making) that the
application of the principles may differ, was one with
which the President agreed (paragraph 28).
3. The approach of His Honour Judge Cardinal should
not be characterised as having created a closed material
procedure. He had simply been following long
established practice which now had the "weighty
imprimatur of Baroness Hale" (paragraph 38).
4. However, there had been some deficiencies in the
manner in which His Honour Judge Cardinal had
applied the correctly identified principles to this case
(paragraphs 37 to 38):
a. There had not been adequate reasons given for the
refusal to allow RC to see any of the social work
statements. There was no differentiation in his
judgment between the necessity to prevent
disclosure of anything that might lead to CC being
traced by RC and the far less obvious necessity to
restrict RC's access to other personal information
about CC. It was surprising that nothing within the
witness statements could be disclosed, particularly
when a good deal of sensitive information was in
any event to be disclosed within the psychological
report. It was not clear how this approach 'squared'
with the order that RC's Counsel should be able to
see the documents (paragraph 37).
b. There did not seem to have been an exploration of
whether there was indeed agreement from RC's
Counsel to see the documents without showing them
to RC (paragraph 38).
c. There had not been consideration of other possible
options, for example of allowing RC to read, but not
to borrow or copy, suitably redacted copies of the
statements, or a direction for disclosure of a
document setting out the 'gist' of what was said by
the social workers (paragraph 38).
Having identified the above deficiencies in the manner
in which His Honour Judge Cardinal had applied the
law, the President set aside his order and remitted the
matter back to His Honour Judge Cardinal for further
consideration.

Noting that the majority of the above authorities concerned Appeal allowed
children, the President held that in his view the same
principles applied within Court of Protection proceedings Thomas Dudley, barrister, 1 Garden Court Family Law
Chambers
(paragraph 20).
Applying the above principles to this case, the President
held as follows:
1. His Honour Judge Cardinal had correctly identified
the legal principles which he had to apply and had
correctly held the test as being one of strict necessity
(see, e.g., paragraphs 26 and 31).
2. Had His Honour Judge Cardinal been suggesting
(which in the view of the President, he was not) that
different principles applied to Court of Protection

S (A Child) [2013] EWCA Civ 1835
The court considered the mother's appeal against the order
of HHJ Hernandez making A, her daughter, the subject of a
care order and authorising the local authority to place A for
adoption. The mother also applied for permission to appeal
the refusal of her application to reinstate direct contact with
her older child, Y, who had already been placed for adoption.
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As a child, the mother had been subject to wardship
proceedings and was subsequently brought up by foster
carers. Due to the poor and abusive behaviour of her
parents in her early years, the mother suffered from a severe
conduct and emotional disorder, became involved in crime
and gave birth to her first child, C, at about the age of 14. C
was adopted outside the family. Conflict between the
mother and the social services resulted in the mother
committing arson at social services offices in 1997, and
consequently she spent around 11 years in prison.

Re D (A Child) [2014] EWHC 121 (Fam)
The case concerned a child (D) aged 1 year and 4 months at
the time of the hearing. D had been born with many
ailments and diseases and had never been discharged from
hospital. She was reliant on continuous administration of
oxygen. The desired oxygen saturation was 97%, usually
achieved by administering 3 L /min; but it could require
double that. If the saturation dropped below 92%, an alarm
sounded. The saturation level was monitored by way of a
probe attached to D's foot or finger. The alarm would
therefore also sound if the probe fell off (which happened
quite often). The alarm could be silenced by pressing a
button on the monitor. D's mother (M) spent alternate
nights in the hospital with D.

The mother's second child, M, was born in 1998 and placed
in the care of the paternal grandmother. Y was born in April
2011, and his prospective adopters have issued an
application for his adoption. A was made the subject of an
interim care order shortly after her birth in August 2012. The
mother gave birth to a fifth child, F, in June 2013 and care This was a fact finding brought by the local authority to
proceedings are pending in respect of that baby boy.
determine whether M had deliberately switched off D's
oxygen supply. An incident occurred where nurses found
Despite her difficulties, the mother presented positive that saturation was down to 40% and the oxygen tap had
qualities of intelligence, sound basic childcare skills, and apparently been turned off. Nurses had recently been in the
was highly focussed on her children. This was countered by room to check the oxygen supply device. When they
her aggressive and unpredictable reactions to figures in returned to the room 4-5 minutes later, the alarm was
authority, and her tendency to be dishonest with social sounding. M was aware of how to silence the alarm.
workers. The case required careful judicial scrutiny to
determine whether or not effective therapy would improve The local authority invited the court to approach the
her behaviour so that each new child was not removed on question in 2 stages: First, the court should determine
the basis of her past conduct.
whether the oxygen supply was turned off. If the court
The mother put forward five grounds of appeal: 1) the
threshold criteria in section 31 Children Act 1989 was found
to have been barely crossed and warranted a rehearing and,
the judge had not explained adequately how threshold had
been crossed; 2) the judge gave insufficient weight to the
positive features of the mother's capacity to care; 3) the
mother's failure to be truthful with the local authority did
not put A at sufficient risk to necessitate removal; 4) the
judge failed to analyse carefully the risk of harm to A; and
5) the judge's assessment of the risks of other protective
factors was inadequate.

found on balance of probabilities that it was turned off; it
should then go on to determine whether i) Nurse J had
accidentally turned it off, or ii) M had deliberately turned it
off.

Mostyn J provided a summary of the principles applicable
to fact finding hearings. He rejected the approach proposed
by the local authority, and considered it was not applicable
in cases where the harmful act (in this case, whether the
oxygen was turned off) was not a certainty. The probability
of each of the three scenarios needed to be considered [37].
The Judge found that it was 55 % likely that the oxygen was
turned off, but concluded that if the supply was turned off,
In the leading judgment, Lord Justice McFarlane found that on the balance of probabilities M had not turned it off
the judge had demonstrated his familiarity with the case by deliberately. He stressed that this did not lead him to
explaining the material before him, his consideration of it conclude that nurse J had turned it off accidentally either.
and his analysis. The judge had reflected fully upon both
threshold and the expert evidence. Bearing in mind the Summary by Martina van der Leij, barrister, Field Court
Supreme Court decision in Re B, McFarlane LJ found that an Chambers
holistic appraisal or welfare balance was inappropriate, as
the only option was to see if therapy would succeed. This
option also affected consideration of proportionality and
S v S [2014] EWCA Civ 95
whether this was a case where "nothing else will do" (per
Lady Hale, Re B). Accordingly, the court had been provided
The final hearing in the wife's claim had begun before
with no realistic alternative than to place A for adoption.
Bennett J on 9th July 2012. On 13th July 2012, by which time
McFarlane LJ described the judgment of the lower court as
both parties had given evidence, the parties reached an
"incapable of challenge at appeal" on both substance and
agreement and the hearing concluded. By 25th July the terms
conclusions.
of a draft order had been settled and approved by the judge.
The mother's application for permission to appeal the However, on 30th August 2012, the Wife's solicitors made an
refusal of contact with Y was refused. As HHJ Hernandez urgent application to the court not to seal the order on the
dealt with this application a few weeks after he had heard grounds that the wife's agreement had been obtained by the
the case regarding A, he was sufficiently knowledgeable husband's fraudulent non-disclosure.
with the matter to decide the merits of the application
The alleged (later, accepted) non-disclosure was in respect
directly, as he had done.
of the Husband's deliberate concealment of negotiations to
Summary by Sara Hunton, barrister, Field Court Chambers float on one of the New York stock exchanges by means of
an initial public offering ('IPO') a successful company in
which he had a roughly two thirds shareholding.
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At trial there had been an issue over the value of the
Husband's shareholding in the company; and the Wife's
entitlement to any share in it. The Husband's evidence had
been that it was most unlikely that there would be an IPO
(or any other step leading to a disposal of his shares) in less
than 3 years' time and probably not until 5-7 years into the
future. That evidence went to both issues. The value of the
shareholding depended upon when and in what manner he
was able to sell. The Wife's entitlement was affected, it was
argued by the Husband, by the length of time between the
end of the marriage and sale of the shares. The Judge had
indicated some sympathy with that view by suggesting that
a tapering percentage share may be appropriate.

The judge considered that if the facts had been known to the
court the hearing would have been adjourned to see
whether an IPO in early 2013 did take place and the terms
of any such sale. In the event, no IPO had taken place, and
it was the Husband's further evidence that no IPO was now
imminent. In those circumstances the judge considered that
any order which would have been made if proper disclosure
had taken place would not have been substantially different
from the heads of agreement incorporated into the draft,
unsealed order which he had approved. Accordingly, the
judge found that the Husband's non-disclosure was not
material and the wife's application was dismissed.

The wife appealed to the Court of Appeal where the main
The agreement reached by the parties was that the Wife was points on appeal were that:
to receive c.£10.355m of cash and properties and the about
i) She had been tricked into an agreement that she would
c.£5.64m worth of cash and properties. In addition, the
not otherwise have made; and
Husband agreed to pay the Wife a deferred lump sum upon
the disposal by him of any of his shares in the company
(having first deducted costs of sale, CGT and £4m into a
ii) In the absence of a full trial, at which the husband
trust fund for one of the parties' children), £1,714,286 to the
could have been cross-examined about his plans for
Wife absolutely and 30% of the remaining balance.
realising the value of his shares in the company, the
judge was not in possession of sufficient information to
enable him to reach any reliable decision as to what
The Wife's application to resume the hearing was based on
order he would have made at the conclusion of the
her discovery that, contrary to what he had said in evidence,
proceedings.
the Husband had been holding discussions with various
parties earlier in 2012 as part of active preparation for an IPO.
For the husband, it was argued that the judge had applied
In a judgment on 11th December 2012, Bennett J found that the law properly and had been entitled to reach the
the Wife's evidence supported a prima facie case that there conclusion that the order based on the agreement was no
had been material non-disclosure from the Husband and less favourable to the wife than that which would have been
that it might have affected the Wife's claim. However, in the made if there had been full and frank disclosure and the
absence of evidence form the Husband the judge felt unable case had run its course.
to reach a final conclusion; he ordered the Husband to
produce and file an affidavit describing in detail the The first judgment in the Court of Appeal was given by
discussions that he had about floating the company. In Moore-Bick LJ. He considered the speech of Lord Brandon
January 2013 the affidavit was filed, with exhibits running in Livesey-Jenkins and drew out three relevant points of
principle:
to 684 pages.
On 13th February 2013, the Wife issued a formal application
for an order for directions to enable her claim for a financial
remedy to be resumed, with a view to obtaining an order for
an equal division of all the parties' assets including the net
proceeds of sale of the Husband's shareholding.
In a judgment delivered on 29th April 2012, Bennett J found
that:
i) The Husband had been misleading and dishonest; and
ii) The non-disclosure was not immaterial as the facts
concealed would have been relevant to the exercise of
the court's discretion.

i) The court's power to make orders for financial
provision are derived solely from the relevant statutory
provisions.
ii) There is no distinction to be drawn for this purpose
between orders made following a disputed hearing and
orders made by consent of the parties.
iii) When the court embodies in a consent order terms
agreed between parties, the legal effect of those terms is
derived from the order itself rather than the parties'
agreement.

Moore-Bick LJ continued that it followed from these
principles that an agreement to compromise a claim for
However, the judge then went on to consider the speech of ancillary relief cannot be treated as a simple contract
between the parties to which each is bound;
Lord Brandon in Livesey v Jenkins [1985] A.C. 424:
misrepresentation by the husband of a kind that would
ordinarily entitle the wife to rescind a contract does not
"It is not every failure of frank and full disclosure which
necessarily entitle her to renounce the agreement and
would justify a court in setting aside an order of the kind
resume the proceedings.
concerned in this appeal. On the contrary, it will only be
in cases when the absence of full and frank disclosure
The critical factor, when considering whether an order
has led to the court making, either in contested
should be set aside on the ground of non-disclosure, as
proceedings or by consent, an order which is
Livesey v Jenkins shows, is the effect of the non-disclosure
substantially different from the order which it would
on the court's own decision embodied in its order. The
have made if such disclosure had taken place that a case
question for the court is not whether the wife would have
for setting aside can possibly be made good."

www.familylawweek.co.uk

Family Law Week March 2014 - 56
negotiated differently or settled on different terms but consultant ophthalmologist also saw a retinal haemorrhage
whether the court would have made a substantially in one eye.
different order if the facts had been disclosed:
The doctors' evidence was that the fit could have had a
"The wife was not entitled to resume the hearing simply
number of causes, consistent with both traumatic and nonto have the opportunity of negotiating a better
traumatic events. However, the subdural collections
settlement in light of the additional disclosure."
predated 30 April and it was possible that they had
precipitated a rise in intra-cranial pressure that led to the
Moore-Bick LJ considered whether the husband's deliberate retinal haemorrhaging. It was also noted that there was a
dishonesty distinguished the case from the decision in lack of any fresh subdural bleeding even though this can
Livesey v Jenkins; he concluded that it did not. He held that: occur with minimal trauma.
"In this case the husband's non-disclosure was deliberate
and dishonest, but because of the rather unusual
circumstances there were good reasons for concluding
that it had not resulted in an order significantly different
from that which the court would otherwise have made
at the conclusion of the proceedings."
Moore-Bick LJ considered that if the wife had wanted to
challenge the husband's evidence that an IPO was not now
imminent she should have sought to cross-examine the
husband at the hearing before Bennett J in April 2013.

The non-medical evidence was that the boyfriend had told
police and social services firstly that he had knocked K
down the stairs and also that K had looked drowsy after an
incident where she had head-butted the dog. Ms Recorder
Judd QC found that he had lied about the first incident and
embellished the second. She gave herself a "Lucas" direction
– that people lie for reasons other than guilt – but concluded
that the boyfriend told these lies to conceal a more serious
incident of trauma on 30 April. The judge found that, "the
medical evidence is equivocal and... …does not provide a
neat 'fit' or solution for this case but it is clear that the
findings are consistent with a traumatic cause, and indeed
there are several features that support this as being likely."

Briggs LJ delivered a dissenting judgment. He considered
that the husband's fraudulent conduct was a 'cardinal
Ms Recorder Judd QC therefore made findings of fact
aspect' of the appeal:
against the boyfriend and found that the mother had failed
to act in a protective manner towards K and R. The mother
"The general principle that fraud unravels all is, as far as
supported the boyfriend's position on appeal but did not
I am aware, no less applicable to judgments and orders
make an appeal against the findings herself, accepting that
of the court than to contracts."
if they were upheld against the boyfriend, she could not
He held that the fraud meant that the process by which the challenge the finding that she had failed to protect her
judgment was obtained involved a serious abuse of process. children.
He considered that the public interest in the protection of
the court's processes from fraud transcends other case As the proceedings were private, the local authority was not
management consideration, such as finality, economy and involved with the hearing at first instance, nor on appeal. A
guardian was appointed for the children at the fact-finding
speed.
hearing, but was not a party to the appeal.
Briggs LJ considered that where a party has given up a
prima facie right to a full hearing of her claim by being It was submitted on appeal that the judge's reliance on the
fraudulently induced into a settlement, 'she should not boyfriend's lies involved a reversal of the burden of proof
lightly be deprived a full hearing, even if the court considers and that it was wrong to use this evidence to shore up what
on a summary review that she would unlikely do better at a amounted to an accumulation of uncertainties in relation to
the medical evidence. It was further submitted that the
full hearing than the settlement already achieved."
judge should have had greater regard to the boyfriend's
Macur LJ delivered a short judgment in agreement with fragile mental state and the significant delay between the
lies and the hearing.
Moore-Bick LJ dismissing the wife's appeal.
Amy Perkins barrister, 1 Hare Court

Re P (Findings of Fact) [2014] EWCA Civ 89
The court considered an appeal brought by the former
boyfriend of K's mother. He had been joined as an
intervenor in private law proceedings brought by K's father
against K's mother where both sought residence of K and
her older brother, R.

In the lead judgment, Black LJ allowed the appeal, finding
that the ambivalence of the medical evidence should have
led to the judge questioning to a greater degree the import
of non-medical evidence that was not particularly robust in
nature. She did not accept that the burden of proof had been
reversed, asserting that the evidence had to be taken as a
whole. It was her view that in appropriate cases nonmedical evidence could be used to bolster ambivalent
medical evidence but she declined to say whether nonmedical evidence alone could be sufficient to establish nonaccidental injury.

K, who was born in October 2009, suffered a fit on 30 April Summary by James Pullen, pupil, 29 Bedford Row
2011 while she was alone with the boyfriend of her mother.
After K exhibited continuing drowsiness and vomiting, an
MRI scan two weeks later revealed she had acute bilateral
subdural collections and prominent subarachnoid spaces. A
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K v B [2014] EWHC

Summary by Sally Gore, barrister, 14 Gray's Inn Square

These proceedings concerned a teenaged boy, N, aged 15
years and six months, whose parents were both Hungarian.
They had divorced in 1997 and N's father had lived in Re C (A Child) [2014] EWCA Civ 70
England since 2011. N had remained in Hungary with his
mother. This was an application by N's mother for the The proceedings concerned two children, aged 5 and 14
respectively. Their mother was incarcerated and their father
child's summary return to Hungary.
had also served a prison sentence for his part in fraudulent
N came to England in summer 2013. There was a factual activities initiated by the mother. The parents both faced the
dispute between parents about whether this was intended prospect of deportation. Prior to their removal into local
to be a permanent move or a visit to his father. As there was authority foster care the children had been the subject of
no proof that the mother had given 'clear and unequivocal' neglect by the parents. The local authority sought care
consent the finding of the court was that she had not. orders in relation to both children and, additionally, a
Therefore, as N's habitual residence was in Hungary, as a placement order in relation to the younger child.
matter of law the father had wrongfully retained him when
At first instance, at the conclusion of a 5 day hearing at the
he did not return to Hungary in the summer of 2013.
Principal Registry of the Family Division, District Judge
N expressed to CAFCASS a wish to remain living Simmonds had made care orders in relation to both children
indefinitely in England and to complete his education here. but refused the local authority's application for a placement
order in relation to the younger child. The local authority
In light of N's age and understanding, Alex Verdan QC, appealed the refusal to make a placement order.
sitting as a deputy High Court judge, took the view that he
ought to be more involved in the proceedings. He was At the hearing of the appeal, which came before Keehan J,
therefore invited to attend court during the course of the neither of the parents were represented due to the
hearing and spoke to the judge in private in the presence of withdrawal of the non-means tested legal aid to which they
had been entitled during the proceedings at first instance.
an interpreter and the CAFCASS Officer.
Macur LJ, giving the leading judgment in the Court of
The judge went on to consider the relevant law and in Appeal, commented that although this had not rendered the
particular Article 13 of the Hague Convention. Article 13 hearing unfair per se, it was unlikely in her view that if the
states that the court may refuse to order a child's return if parents had been competently represented at the appeal
the child objects and has attained the age and degree of hearing that the appeal would have "seen the light of day"
maturity at which it is appropriate to take account of his or (paragraph 16).
her wishes. The test to be applied in such an Article 13 case,
based on a child's objections, was set out in Re M [2007] Keehan J had allowed the local authority's appeal on the
EWCA Civ 260, where it was stated that the court should basis of five grounds which are summarised at paragraph 18
of Macur LJ's judgment. He held, inter alia, that the trial
ask itself three questions:
judge had misconstrued the evidence of one of the experts,
had reached a conclusion that he was not entitled to reach
(1) Whether the children's objections to a return are
and had been plainly wrong in making his order. He
made out.
considered whether to remit the case for hearing but was
satisfied that he should instead determine the appropriate
(2) Whether the age and the maturity of the children is
order himself and made a placement order.
such that it is appropriate for the court to take account of
the objections.
The mother appealed to the Court of Appeal.
(3) Whether the court should exercise its discretion in
Macur LJ granted permission to appeal on the basis of there
favour of a retention or return.
Only in exceptional circumstances does the court have the being a compelling reason for the Court of Appeal to hear
discretion to refuse to order an immediate return. In this the case under CPR 52.13, namely that there had been a
case, it was common ground that N had reached the "significant procedural irregularity" in the hearing of the
relevant age and maturity and therefore his objections first appeal.
needed to be considered. However, it is not enough that a
child simply expresses a preference for remaining in a new At the heart of the procedural irregularity was that there
had not been before Keehan J any transcripts of the oral
country: Re K [2010] EWCA Civ 1546.
evidence provided at the first instance hearing and,
In this case, the judge was of the view that although, as furthermore, some documents contained in the trial bundle
reported by CAFCASS, N's views amounted to a strong had been removed from the bundle in the appeal.
preference to remain in England, they also amounted to a
strong objection to a return to Hungary. His objections were Macur LJ recalled the speech of Lord Hoffman in Piglowska
clear, based in reality, thoughtful and rational. They were v Piglowski [1999] 1 WLR 1360 concerning the need for
sound objections based on economic, social, familial, appellate caution in reversing the trial judge's evaluation of
education and lifestyle factors. The judge was satisfied that the facts. She further (paragraph 25 ) noted Lord Wilson's
his objections were his own and that he had not been unduly expansion on this principle in Re B (A Child) (Care
influenced by his father. He also found N's objections to be Proceedings: Threshold Criteria) [2013] UKSC 33 at paragraph
balanced. It was therefore appropriate in this case for the 42, where he held that this principle applies all the more
court to exercise its discretion and decline to order N's strongly to an appeal concerning the future of a child.
summary return to Hungary.
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In light of these principles, the absence of important welfare of the child requires it although there was no past
information in the bundle before him had rendered Keehan history of making unreasonable applications.
J unable to exercise his appellant function properly, let alone
to substitute his own order for that of the trial judge.
Summary by Richard Tambling, barrister, 1 Garden Court
Macur LJ had a full transcript of the evidence at the trial.
Her analysis of it - and the District Judge's judgment based SA v BN [2013] EWHC 4417 (Fam)
on it - is contained within paragraphs 26 to 30. She
concluded, in summary, that the judgment of the District This is a judgment given by Mrs Justice Eleanor King in
Judge had not been wrong to make the order he had.
difficult children proceedings in which she had to
determine whether or not the subject child of the
The Court of Appeal therefore allowed the appeal against proceedings (now 3 years old) was still alive.
the placement order, remitted the case to the District Judge
and directed that the local authority file an updated care The mother (M) is 21 years old and under the unhealthy
plan in the light of the dismissal of the application for a control of the maternal grandfather. She moved to England
placement order.
at the age of 14 to live with him and one of her half brothers.
The Court of Appeal also ordered the Local Authority to
pay the Mother's costs of the Appeal. It was held that the
appeal had emanated from the Local Authority's failure to
address the issues correctly before Keehan J.
Per curiam: it was not appropriate for Counsel to make
approaches to the judge following a hearing to make further
submissions in respect of the decision. It was one thing to
request clarification but quite another to seek to persuade
the judge to alter his judgment (see paras 10, 11, 36 and 38).
Summary by Thomas Dudley, barrister, 1 Garden Court
Family Law Chambers

RK v SV [2013] EWHC 4386 (Fam)
The mother obtained permission for leave to remove the
parties' child (now aged 8) from the jurisdiction to India in
2011. The mother travelled shortly thereafter to India with
the child and returned to this jurisdiction in a matter of
weeks having left the child with family.
During 2012, the mother occasionally returned to India and
the child also visited this country. The father was uncertain
of the whereabouts of the mother and the child and issued
his application for contact in late 2012. The father was also
suspicious that the mother had obtained her leave to
remove order on a false basis.
The CAFCASS investigations concluded that the child
enjoyed a good relationship with his father and that contact
was important but that the child's welfare interests were
met by him remaining living in India. The reports provided
by CAFCASS recommended that a section 91(14) order was
appropriate to further secure the child's welfare, not least
because the impact of further applications by the father may
impact on the mother despite there not being a history of
repeated applications by the father.

That half-brother raped her and she fell pregnant. The
grandfather accepted that this was never reported to the
police and the half-brother was sent back to the Congo. The
grandfather later formed a relationship with a woman who
had a son aged about 25 years; he repeatedly raped M,
which was accepted. M's daughter alleged to police that she
had been raped by the grandfather and that he was also
having a sexual relationship with M. The grandfather was
arrested but later bailed not to attend the family home.
Several months later the police received a "tip-off" that M
was about to be sent back to the Congo. They found her
packed and ready to go and so took protective action and
she was removed to foster care.
M then met F and shortly afterwards she became pregnant
by him. F was told by the maternal family that he would
have to live with M and he agreed and subsequently had an
informal marriage ceremony, which involved providing a
certain amount of money to the maternal grandfather. A
couple of months later the maternal grandfather collected M
and all her possessions and took her to live with him. That
was the end of M's relationship with F and she made vague
allegations of violence against him. F spoke to the maternal
grandfather on a couple of occasions and arranged contact
with his daughter, but was disappointed each time he
travelled to London to see her. He has never seen his child
and the court found he had done all he could to meet her.
F made an application for parental responsibility and
contact orders. M failed to attend a number of directions
hearings and did not cooperate with the preparation of the
section 37 report by the local authority, as a result of which
the local authority was considering initiating proceedings.
M disputed paternity and DNA testing was ordered, which
proved that F was the father.

Soon after the child was taken for the DNA testing M took
the child to the Democratic Republic of Congo, without
notice to anyone. It was said that she travelled there for her
mother's funeral. The maternal grandfather, who remained
in this country, informed the social worker that the child
The father sought at the final hearing to change the had died in the Congo in a road traffic accident.
residence of the child to him and for the child to return to
this jurisdiction to live with his new (previously The matter was transferred to the High Court where the
unannounced until he gave evidence during the final child was made a ward of court, the maternal grandfather
hearing) family.
was invited to intervene, a Guardian was appointed and a
port alert was made. At a later hearing the court made a
Theis J concluded that the child's welfare was better secured declaration that the child was habitually resident in
by him remaining in India under the care, from time-to- England and Wales and orders were made preventing the
time, of his mother. The judge further concluded that a child form being removed from the jurisdiction, should she
section 91(14) order was suitable in circumstances where the be within it, and preventing the mother from applying for
travel documents.
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The maternal grandfather later informed the court that M
had returned from the Congo and was living with him. The
Guardian visited and found no evidence of the presence of
a child. M provided various documents (death certificates,
medical reports, burial permit etc) to support her case that
the child had died whilst she was in the Congo for her own
mother's funeral.

In allowing the appeal, Pauffley J is critical of a number of
the procedural steps that led to the decision of 7th November.

Firstly, Dr van Rooyen was instructed to undertake a 'triage
psychological assessment' based on the case papers and
without seeing the mother. She was allowed less than one
working day to undertake this piece of work prior to the 7th
November hearing. In spite of this, her evidence became
The Court investigated the authenticity of these documents pivotal to the case. Pauffley J describes herself as "gravely
with the assistance of Children and Families Across Borders troubled by the manner and ambit of Dr van Rooyen's
(CFAB) and CATSR, an NGO in the Congo whose mandate involvement" stating that:
is to protect and defend children's right. The court found
that the death certificate produced for the child was a fake,
It surprises and alarms me that Dr van Rooyen was
as was the burial report, official police report, death
asked, and was prepared, to provide a report during the
certificate for the maternal grandmother and the hospital
course of a single working day, a terrifyingly tight
transfer ticket. The photographs of M by a child's grave
timeframe, and on the basis of papers supplemented by
were found to be staged and the photographs of a woman
a telephone conversation with a local authority
in a coffin were not considered to be evidence of the death
professional who had never met the mother. I struggle
of the maternal grandmother.
to understand how Dr van Rooyen's apparently firm
opinions, adverse to the mother, could have been
The judge received evidence of the level of corruption in the
formed given the complete absence of any kind of
Congo and the ease with which fake documents could be
discussion with her or, indeed, any communication with
obtained. The court made findings that the child did not die
[the resource].
in the Congo and was alive and that M and the maternal
grandfather knew of her whereabouts. Further there were She concludes that the local authority had placed too much
findings that M was controlled by the grandfather and that emphasis on finding an expert to support its care plan and
their relationship was unhealthy on every level.
that this had been at the expense of justice and a fair
assessment.
The judge went on to make a raft of orders designed to
ensure the child's return to England and Wales as soon as Under the heading 'missed opportunities to assess – pre
practicable.
proceedings', Pauffley J goes on to identify flaws in the
pre-birth assessment which she describes as 'limited' and a
Summary by Andrea Watts, barrister, 1 King's Bench Walk 'glaring omission' in that the local authority failed to
continue to assess the mother when she moved to the
specialist resource in August 2013.

Re NL (A Child) (Appeal: Interim Care Order:
Facts and Reasons) [2014] EWHC 270 (Fam)

The mother had a history of drug and alcohol abuse and
there had been local authority involvement with her seven
older children, none of whom were in her care. When the
child who was the subject of these proceedings was born in
October 2013, the mother was residing in a specialist
resource with the aim of addressing her substance misuse.

Turning to the hearings of November 2013, Pauffley J is
critical of the facts and reasons from the 1st November
hearing which make no reference to the test for interim
removal in Re LA (Care; Chronic Neglect) [2010] 1 FLR 80.
Whilst acknowledging that this decision was not the subject
of the appeal, Pauffley J expresses disquiet at the approach
taken by the justices on this occasion, whose first
consideration should have been to consider whether NL
could remain safely with his mother as a 'holding' position
pending the contested hearing, particularly in the face of
unequivocally positive reports from the maternity hospital.

The local authority's application for an interim care order in
respect of NL first came before the family proceedings court
on 1st November 2013, when the mother neither consented
to nor opposed an order being made pending a contested In respect of the hearing on 7th November, Pauffley J
hearing. The result of this was that NL was removed to describes it as "both startling and disturbing" that one
reason given for refusing to return NL to his mother's care
foster care.
on that occasion was that it would necessitate a further
At the contested hearing on 7th November, the court heard change in his circumstances – the so-called 'status quo
evidence from Dr van Rooyen who had conducted a paper
assessment and did not support the return of NL to his
mother's care until she had completed her recovery
programme. She described her short-term prognosis as
"extremely poor". Relying on this evidence, the justices
decided to continue the interim care order with the care plan
that NL remain in foster care.
The mother appealed 14 days after this hearing but the
matter did not come before Pauffley J until 28th January
2014. The appeal was opposed by the local authority and
the children's guardian.
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reasonable disagreement is possible, it is bound to
intervene, even though the question is one of fact."

Ray v Sekhri [2014] EWCA Civ 119
The central issue in this appeal was whether the trial judge
had correctly applied the law to the factual evidence
available to him in determining whether the parties were
domiciled in this jurisdiction at the time that the wife's
divorce petition was issued.

Having surveyed the evidence heard by Holman J, the
Court of Appeal disagreed that the judge lacked evidence
upon which he was entitled to base the inferential
conclusions to which he came. In particular, it was noted
that oral evidence given by the husband's own mother was
At first instance, before Holman J, the husband sought to entirely in accord with the judge's findings on the husband's
argue that neither he nor the wife were habitually resident father's domicile; and that in relation to the husband's
or domiciled in this jurisdiction at the time that the wife father's domicile, the entirety of the evidence was oral, there
being no contemporary documentation available.
issued her divorce petition in England in August 2012.
Briefly stated, the husband's case was that his father had not
acquired a domicile of choice in England at the time of the
husband's birth or subsequently, so that the husband's
father's domicile of origin prevailed. Consequently, the
husband's domicile of origin, at the time of his birth in
England, remained in India. Contrary to the wife's assertion,
the husband also contended that the wife had not acquired
a domicile of choice in England; the wife being born in
India, and having moved to Singapore with the husband
subsequent to her move to England.

The Court of Appeal rejected the husband's contention that
the judge had failed to give proper weight to a number of
factual matters; a significant number of which it was also
argued, he failed entirely to mention in his judgment. In this
respect, McFarlane LJ stated that:
"It is not a requirement that the trial judge should
slavishly list each and every such factor. He has a
responsibility to look at the contours of the case and
highlight the prominent elements that, in his view, fall
for consideration and which may be determinative of the
outcome."

Having heard oral evidence from the parties and the
husband's family over the course of four days, Holman J
found that the husband and wife were both domiciled in On the final question, the Court of Appeal concluded that
the judge's approach was beyond criticism and that his
England at the time that the wife issued her petition.
"tightly worded summary of the evidence" amply
It was common ground between the parties that Holman J supported his conclusions. On the basis of his findings, the
had correctly stated the legal context applying to decisions judge was entitled to conclude, as he did, that by the time of
relating to domicile. However, in respect to this own the husband's birth his father's domicile of origin in India
position, the husband appealed on the following three bases: had been abandoned in favour of a domicile of choice in
England.
"a) The judge failed to give proper weight to the
adhesive nature of ...domicile of origin;
b) The judge failed to take into account and/or to give
proper weight to a number of important factual matters;
c) The judge came to a conclusion which was not
properly open to him on the evidence as a whole."

The husband sought to argue that Holman J was wrong to
determine domicile as at 2008 (the year the couple met) and
proceed to consider whether there had been a change in the
said domicile when the petition was issued in 2012. It was
said that this approach reversed the burden such that it was
the husband's to discharge. McFarlane LJ found that it was
entirely permissible for Holman J to take December 2008 as
a point of reference, and that at all times it is clear that the
judge had the target of August 2012 as the key date and his
review of the events after December 2008 was nothing other
than full. Further, at no point did the judge look to the
husband to discharge the alleged shift in burden.

Delivering the judgment of the court, McFarlane LJ
considered what was said to be a divergence in approach in
the role of the appellate court in cases involving domicile.
On the one hand, the husband relied on Agulian v Cyanik
[2006] EWCA Civ 129 in which Mummery LJ stated as
It was accepted by the husband, before Holman J, that the
follows:
evidence before the court was insufficient to assert that the
wife had acquired a new domicile of choice in Singapore
"...The function of the appellate court is to decide
prior to issuing her divorce petition. Preferring the evidence
whether the inference is wrong, making proper
of the wife, Holman J had found that the wife had acquired
allowances for any advantages that the trial judge would
a domicile of choice in England in 2008. Further rejecting the
have had and an appellate court would not have and not
husband's argument that the judge had placed excessive
interfering with inferences which the judge could
weight on self –serving statements made by the wife in her
reasonably have made."
evidence, McFarlane LJ stressed that there was a
The wife relied on the judgment of Arden LJ in Barlow
Clowes International Limited v Henwood [2008] EWCA Civ 77,
which reviewed the law relating to domicile and considered
the function of the appellate court, stating that:
"...Thus there is in general a greater latitude where the
findings in issue on an appeal are not primary facts but
inferences from the proved facts… If an appellate court
considers that the judge has come to a conclusion that is
plainly wrong and outside the ambit within which

"...unified body of case law which establishes that the
privileged position of a trial judge who has seen and
heard the witnesses over the course of an extended
period is to be afforded considerable respect by an
appellate court which has enjoyed no such advantage."
Having reviewed the evidence, the Court of Appeal
accepted that Holman J plainly had a firm and full grasp of
the detail of the evidence before him, and therefore
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dismissed all of the husband's arguments that turned upon
the findings made on the evidence.
As to the effect of case law, Moor J concluded that it was
impossible to say that HHJ Atkins had applied the test in Re
Summary by Katy Chokowry, barrister, 1 King's Bench B, such test not having been available to him at the time.
Walk
Importantly, the judge had found adoption to be "the best
solution" rather than "the only solution". He concluded that
argument in the Court of Appeal and the Supreme Court
had concentrated on whether the judge had been asked to
Prospective Adopters v IA & Others [2014]
consider special guardianship, whereas case law had
EWHC 331 (Fam)
subsequently made clear that he should have considered it
N had been born prematurely and was severely disabled. in any case.
Her father was Nigerian and without permission to stay in
the UK, and her mother had serious mental health and
substance abuse problems. N had been placed in foster care
at the age of 7 months and had remained there with carers
who now, over 4 years later, applied to adopt her.
A six-day hearing before HHJ Atkins had ruled out both the
father and his mother, with whom he lived, as long-term
carers. The same judge had also rejected the application of
the paternal grandmother for further assessment, which
decision was then unsuccessfully appealed. Once the local
authority panel had approved a plan for adoption, the
matter came back before HHJ Atkins. The paternal family
continued to oppose and some mention, but no application,
was made of a special guardianship order. The judge
dispensed with parental consent and made final care and
placement orders. Given that the foster carers were
committed to direct parental contact after adoption, no
contact order was made.
The father and paternal grandmother sought permission to
appeal the orders, and when such was refused on paper,
their application was renewed orally, now featuring for the
first time the issue of special guardianship. McFarlane LJ
gave permission to appeal on the basis that he was
concerned that the distinction between special guardianship
and adoption was not analysed clearly enough. A 3-judge
Court of Appeal dismissed the appeal, stating that the issue
of special guardianship had not been actively argued before
the judge.

He therefore concluded that there had been a change of
circumstances and turned to the question of whether the
father could show that his prospects of success were more
than just fanciful. He could not say that it was inevitable
that an adoption order would be made.
The judge reassured that applicants that there was no
prospect of N being removed from their care and that the
issue was solely between special guardianship and adoption.
He therefore gave the father leave to oppose the adoption
application and reserved the case to himself. The father's
counsel accepted that, in these circumstances, the need for
the ECtHR litigation had been removed, and therefore no
stay was granted.
Summary by Gillon Cameron, barrister, 14 Gray's Inn
Square

A Local Authority v Mrs D & Another [2013]
EWHC B34 (COP)
Mrs D suffered from Huntingdon's disease and at all
material times lacked litigation capacity. She was married
and, at the time of the case, had been living with Mr D in the
matrimonial home for over 37 years. In August 2011 Mrs D
was placed in respite care for 2 weeks with agreement of Mr
D and acquiescence of Mrs D.

Leave to appeal to the Supreme Court was refused, first by On 8.09.11, Mr D requested to take Mrs D home in
the Court of Appeal and then by the Supreme Court.
accordance with her expressed wish. Despite the consistent
and repeated wishes of both Mr and Mrs D to allow her to
Shortly before the adoption application was issued, the return home, the local authority prevented her from
paternal family registered a further application with the returning but delayed in bringing COP proceedings. When
ECHR, alleging violation of their human rights and, (relying they did, on 10.04.12, they failed to describe the matter as a
heaving on decisions in Re B [2013] UKSC 33 and Re B-S challenge to Mrs D's detention under the DOLS scheme so
(Children) [2013] EWC Civ 1146), alleging lack of proper the Court was not aware of the urgency. There was no
consideration of all the options available to the court.
effective hearing until 27.09.12.
At that hearing, a
declaration was made that Mrs D had been unlawfully
The father now applied for permission to oppose the deprived of her liberty by the local authority between
making of the adoption order and for a stay pending 5.05.12 (the date of expiry of the last "standard
determination of his application to the European court. He authorisation" under the DOLS procedure, if valid) and
cited the effect of Re B and Re B-S as the relevant change of 26.09.12.
circumstances, as well as improvements in N's health and
the pending application.
The local authority subsequently conceded that it was in
Mrs D's best interests to live at home. A community care
Moor J heard the applications. He noted that the ECtHR had plan was devised, and Mrs D returned home on 7.01.13.
not yet accepted that it would hear the case. He considered
that N remained a very disabled child and that the only A claim under the HRA was made on Mrs D's behalf,
relevance of her health would be if she were going to be asserting that Mrs D would have returned home at least 10
independent rather than reliant on her adoptive parents by months earlier if the local authority had complied with its
the age of 18. He also could not see how a pending statutory duty not to act in a way incompatible with Mrs D's
application to the ECtHR could be a change of ECHR rights. The local authority admitted some but not all
circumstances where the ECtHR had not accepted the case. of the heads of claim. It offered a compromise of damages
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of £27k to Mr and Mrs D, payment of their reasonable costs
and an apology.
Counsel for Mrs D, by her litigation friend the OS, prepared
an advice considering the compromise and the basis upon
which the OS was being advised to accept the offer. Given
that a compromise made out of court does not bind the
protected party, it was considered prudent for the discharge
of the claim to be evidenced by the approval of a judge.
The COPR 2007 do not have provision for the approval of a
settlement (this was not surprising because it was only
recently by way of the decision in YA (F) v A Local Authority
[2010] EWHC 2770 that it became clear that the COP had
jurisdiction to make an award of damages). However,
under COPR 2007 r 9, the CPR may be applied with any
necessary modifications to deal with such instances.
Therefore CPR 21.10 was applied by the Court when
considering whether to approve the local authority's
proposed compromise.

i) take all steps within their control to ensure that Farah
was returned immediately to the jurisdiction of England
and Wales;
ii) provide the local authority with all information
relating to Farah's whereabouts, which was presently
within their knowledge or control;
iii) during the period that the order remained in force,
provide all information relating to Farah's whereabouts
to the Local Authority, where it comes into his or her
possession and control after service of the order as soon
as is practicable after receipt of the information.

The local authority alleged that each grandparent was in
contempt of that order and Mr Justice Keehan heard
evidence from each grandparent on 29 January 2013.
Keehan J communicated a clear warning that if any
grandparent was found to be in contempt of court then there
was a high degree of likelihood that a custodial sentence
would be imposed because any breach concerning such a
Awards under ECHR are not directly comparable to those young child would be a grave contempt of court.
in tort because they are vindicatory rather than
restitutionary. The key question is whether, taken as a The application returned before Keehan J on 31 January
whole, the compromise was sufficient vindication of Mrs 2014 who heard further evidence from the maternal
D's rights to amount to "just satisfaction" under s 8(3) HRA grandfather. Keehan J took account of the guidance set out
1998.
the authority of Re A (Abduction: Contempt) [2008] EWCA
(Civ) 1138. He found that the maternal grandfather was an
The Court considered i) the proportionality of continuing to evasive, dishonest and totally unreliable witness. One
litigate the matters not admitted by the local authority and material example in this regard was that it was discovered
the expense and time this would take, ii) the adequacy of that the grandfather had sent £500 by Western Union
the financial aspect of the compromise – although this was Transfer to his daughter in Barcelona on 24 and 30 January
difficult to assess in the light of so few reported cases giving 2014 but this had not been disclosed by him during his
the quantum of awards made for breaches of Art 5 and 8 evidence on 29 January or prior to the hearing on 31 January.
rights of incapacitated persons and iii) Mrs D's rapidly
deteriorating cognitive functioning and the advantage to The court was satisfied so as to be sure that the grandfather
her of any judicial findings in relation to the other alleged was lying and his motivation was to protect his daughter
breaches by the local authority of her Convention rights and to prevent their whereabouts being discovered and to
against the disadvantage of delay.
prevent Farah, being returned to this jurisdiction. Keehan J
was also satisfied so as to be sure the grandfather knew the
The Court found that the totality of the compromise location of the mother, the father and the child and that he
represented a reasonable settlement in the circumstances.
was withholding highly material evidence from the court.
Keehan J unhesitatingly found him to be in contempt of
Summary by Martina van der Leij, barrister, Field Court court.
Chambers
(See the linked sentencing remarks of Keehan J at Harrow v
Afzal (10 2 14) (sentencing remarks)

Harrow v Afzal [2014] EWHC 303 (Fam)

Alison Easton barrister, Coram Chambers

This was an application brought by the London Borough of
Harrow for an alleged contempt of court by the maternal
grandparents and the paternal grandmother of a child Farah
Afzal who was 3 months old at the time of the hearing.

SA v PA (Pre-marital agreement:
Compensation) [2014] EWHC 392 (Fam)

Mostyn J described the case as one that ought to have been
easily resolved. It was an 18 year marriage, the husband is
Dutch and aged 50, the wife is English and is aged 48 and
they have four children aged 19, 17, 15 and 13. The nonpension assets totalled £3.8m. The husband is a solicitor and
earning £600,000 net p.a. The wife had not worked for a
number of years. Mostyn J attributed a value of £1.14m to
the husband's pension arrangements.
However, the
husband placed considerable emphasis on a Dutch preAn order was granted on 24 January 2014 against the marital agreement and the wife claimed an enhanced award
in respect of the periodical payments order she sought
grandparents which ordered them to:based upon the principle of compensation.
Farah was the subject of local authority involvement
because of concerns in respect of long-standing drug abuse
by her parents. An agreement had been reached between
the local authority and the parents that Farah would reside
with her mother at the maternal grandparent's home. The
paternal grandmother also resided at this address. On 16
January 2013 at 3 a.m. Farah was removed from this home
by her parents.
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Mostyn J made a number of findings in respect of the premarital agreement, including that the wife was fully aware
of the contents of the agreement, that (despite her assertion
to the contrary) she had attended the notary's firm in The
Hague and that the notary had witnessed and executed the
deed putting the agreement into effect. Of note, the
agreement did not provide for maintenance. In a detailed
analysis of the guidance given by the Supreme Court in
Granatino v Radmacher, Mostyn J arrived at the conclusion
that the wife knew precisely what she was signing up to,
that she had seen all of the drafts of the agreement and that
it was therefore clear that the parties had intended to enter
into a binding agreement. The agreement as to capital
division would therefore be implemented as the parties had
intended.

Re M (A Child) [2014] EWCA Civ 152
Mostyn J undertook a fact finding in relation to the parents
and family members of a child who was habitually resident
in England and placed in foster care.
The child was conceived out of a relationship between his
mother [LM] and his mother's stepfather [SD] when his
mother was 17 years old.

Findings made included that the father (who was also the
child's maternal step grandfather) had a number of
convictions in the Czech Republic in relation to sexual
offences and drugs, he had committed serious sexual
offence of sexual activity with a child family member and
had introduced the mother to drugs, including whilst she
The judgment also considers the strand or principle of was pregnant. Both the mother and the maternal
compensation. It was the wife's case that she had given up grandmother were found to have failed to protect their
a very high-powered career to allow the husband's career to children and exposed them to significant risk.
flourish while she cared for the four children. At the
conclusion of Mostyn J's review and consideration of the At different times, the mother and father returned to the
authorities as to the compensation principle, the Judge Czech Republic and at the time of appeal were living
concluded that it was hard to identify any case where together, looking after their second younger child born in
compensation had been separately reflected as a premium the Czech Republic.
or additional element. Mostyn J concluded that there were
now four principles concerning a compensation claim in Following the fact finding, Mostyn J raised the question of
light of the authorities:
whether there had been or was intended to be a Brussels II
"i) It will only be in a very rare and exceptional case
where the principle will be capable of being successfully
invoked.
ii) Such a case will be one where the court can say
without any speculation, i.e. with almost near certainty,
that the claimant gave up a very high earning career
which had it not been foregone would have led to
earnings at least equivalent to that presently enjoyed by
the respondent.
iii) Such a high earning career will have been practised
by the claimant over an appreciable period during the
marriage. Proof of this track-record is key.
iv) Once these findings have been made compensation
will be reflected by fixing the periodical payments
award (or the multiplicand if this aspect is being
capitalised by Duxbury) towards the top end of the
discretionary bracket applicable for a needs assessment
on the facts of the case.
Compensation ought not to be reflected by a premium
or additional element on top of the needs based award."
And that it was his firm belief, that save in highly
exceptional cases, an award for periodical payments should
be assessed by reference to the principle of need alone.
Mostyn J found that the present case was one that could not
be regarded as a compensation case: the wife had no
appreciable track record by the time she gave up work and
it was not known what her earnings were.
Order accordingly.
Summary by Richard Tambling, barrister, 1 Garden Court

Revised request. The mother subsequently did so, making a
request for a transfer to the Czech Republic. Mostyn J made
the request, but granted permission to the Local Authority
to appeal. The appeal was supported by the Guardian, but
opposed by the mother.
All parties agreed that the child was habitually resident in
the jurisdiction of England and Wales. Accordingly, the
appeal considered the power within Article 15 of Brussels II
Revised, it being an exception to the general rule of
jurisdiction in Art 8 which is grounded in the habitual
residence of the child. Lord Justice Ryder referred to the
judgment of Munby J (as he then was) in AB v JLB (Brussels
II Revised: Article 15) [2009]:
" … as Art 15(1) makes clear there are three questions to
be considered by the court – here The Hague court – in
deciding whether to exercise its powers under Art 15(1):
i) First, it must determine whether the child has,
within the meaning of Art 15(3), 'a particular
connection' with the relevant other member state –
here, the UK. Given the various matters set out in
Art 15(3) as bearing on this question, this is, in
essence, a simple question of fact. For example, is the
other member state the former habitual residence of
the child (see Art 15(3) (b)) or the place of the child's
nationality (see Art 15(3) (c))?
ii) Secondly, it must determine whether the court of
that other member state 'would be better placed to
hear the case, or a specific part thereof'. This
involves an exercise in evaluation, to be undertaken
in the light of all the circumstances of the particular
case.
iii) Thirdly, it must determine if a transfer to the
other court 'is in the best interests of the child.' This
again involves an evaluation undertaken in the light
of all the circumstances of the particular child."
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The court can only consider whether to use it's discretion
under Article 15(1) if all three above questions are answered
in the affirmative.
The appeal was allowed on the following basis:
- Mostyn J stated, "In my judgment, although Art 15 is
neutrally phrased it contains an important subtext
which is that in child public protection cases the court of
a fellow EU state ought, all other things being equal, to
decide the future of its own nationals unless the
connection of the child to his or her homeland has
become so tenuous as to be an irrelevant consideration."
The Court of Appeal found that he was wrong in law to
consider this, there being no such legal policy. Lord
Justice Ryder considered that Mostyn J had decisively
placed reliance on the family's nationality and that when
this impermissible legal policy gloss was removed, the
transfer question was at best marginal.
- Although it was rightly submitted that the court in the
Czech Republic is likely to be best placed to assess the
quality of care and support that are presently available
to the family, an equally strong issue is that of judicial
continuity, the English courts having conducted the first
part of a split hearing by way of a fact finding.

This will both demonstrate that the court has actually
addressed issues which, one fears, in the past may
sometimes have gone unnoticed, and also identify, so
there is no room for argument, the precise basis upon
which the court has proceeded. Both points, as it seems
to me, are vital."
The President endorsed Ryder LJ's comments that the
Family Procedure Rules Committee should be invited "as a
matter of urgency to consider appropriate alterations to
Practice Direction 12A to ensure that this happens in future."
Summary by Laura McMullan. barrister, Coram Chambers

SAB (A Child) [2014] EWHC 384 (Fam)
The child was aged 20 months. The mother was AB who
was in a same sex relationship with CB. The child was
conceived following sexual intercourse with DB. AB had
previously had an on/off sexual relationship with DB. It
was a matter of dispute as to whether when child was
conceived DB was being a willing 'sperm donor' or whether
it was intended he would play a fuller role in the child's life.
AB and CB did allow contact following the child's birth.

In February 2013 a text showing DB's genitals was received
by AB. DB did not send it and could not explain its
Lord Justice Ryder agreed with Mostyn J in not conducting transmission. Contact broke down. F also said highly
an evaluation of the child protection services in the Czech offensive and inappropriate things in a court witness
Republic and to accept that all judicial and social care statement.
services in member states are as equally competent (Re K (A
Child) [2013] EWCA Civ 895). Such assumption does not The Guardian recommended regular contact initially
allow a consideration of what processes or orders are supervised. Any contact was opposed by AB and CB.
available in member states, such as whether adoption
would be an option, nor does it allow consideration of The judge considered the arguments. He found that DB did
whether a member state would respond differently to the not intend to be only a sperm donor but there may have
risks perceived by the English courts.
been a lack of clarity about arrangements. He considered
Lord Justice Ryder recommended to the "Family Procedure
Rules Committee that Practice Direction 12A be amended to
alert practitioners to the need to raise jurisdiction issues
when making an application, during the process of issue
and allocation (so that standard directions can be made) and
subsequently and most importantly at the Case
Management Hearing so that directions can be given
relating to contact with Central Authorities and other State
bodies." [32]

that the child's interests were best served by knowing both
parents. He expressed the hope that the adults could work
together to promote contact.
Summary by Ayeesha Bhutta, barrister, Field Court
Chambers

MW (A Child) [2014] EWHC 385 (Fam)

Holman J was faced with an application for leave to apply
Sir James Munby P highlighted the importance of Article 15 for an adoption order in respect of a child aged 17¼. The
and repeated what he had said in Re E [2014] EWHC 6 relationship between the applicant and child was that of
(Fam), paras 35-36:
first cousins once removed.
"It is highly desirable, and from now on good practice
will require, that in any care or other public law case
with a European dimension the court should set out
quite explicitly, both in its judgment and in its order:
(i) The basis upon which, in accordance with the
relevant provisions of BIIR, it is, as the case may be,
either accepting or rejecting jurisdiction;
(ii) The basis upon which, in accordance with Article
15, it either has or, as the case may be, has not
decided to exercise its powers under Article 15.

The child was born and brought up in Pakistan where he
lived with his parents. He was brought to England by his
father in the summer of 2012 on a six month visa. Shortly
thereafter he began living with the applicant, since when the
father is believed to have returned to Pakistan.
In the circumstances of this applicant, leave to make an
adoption order was required as the child had not had his
home with her for at least three out of the five years
preceding the application (s.42 Adoption and Children Act
2002). In any event the cut off age for making an adoption
order is when the child turns 19 years old.
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In support of the application the child had provided a
statement indicating that he had been the victim of physical
and emotional abuse by his parents. He said that he had
bonded and settled well in the home of the applicant and
that he had formed a brotherly relationship with the
applicant's two sons, who are around the same age as him.
The applicant had provided a copy of a document signed by
the father indicating his consent to the adoption. In respect
of the mother there was no evidence as to her state of mind
in relation to adoption.

The mother made various allegations against the father, the
most serious of which was that he had sexually abused Y.
She had also made this allegation in a message sent to 100
people on Facebook. The basis for the allegation was that
during the course of the parents' relationship, one evening
when Y had woken up, the father had gone to settle her. The
mother followed and when she arrived the father had been
holding Y and had 'fallen sideways onto the bed'. Her
evidence was that he had looked extremely guilty. In
relation to this allegation, Pauffley J finds there is no
evidence whatsoever upon which she could make the
finding sought but goes further in finding that the father
had done nothing wrong and that the mother had invented
the allegation for her own malicious purposes.

It was noted that the child had overstayed and so had no
lawful right to remain in the UK. The Home Office was on
notice as it had replied to a request for information in
respect of the child. Holman J recorded that the Secretary of The mother also alleged that the father had an inappropriate
State did not appear to be taking any active steps to seek to photograph of his friend's daughter on his telephone, but
remove the child.
the friend, when interviewed, had been clear that this was
entirely innocent. She further alleged that the father was
In considering the test for leave the judge considered that interested in 'incest porn'. Again, the judge found no
the child's welfare is not the paramount consideration but evidence to support this allegation and determined that the
that the court must consider and give weight to the welfare father must be exonorated.
of the child concerned. The court must also consider
whether the application "appears to be one made in good The mother accepted that she had in the past used cannabis,
faith" and whether it has "a reasonable or realistic prospect and at times had been a fairly heavy user. She was less clear
of success".
in evidence about her current usage. Her hair strand testing
suggested moderate usage but testing of Y's hair found
In granting leave Holman J took into account that the child stronger traces of cannabis than was in the mother's hair.
himself supported the application and that, because of the There was insufficient evidence at this hearing to explain
child's age, without leave the application could not succeed. this anomaly, and the judge expressed the hope that further
He described as "very concerning" the prospect that the case clarification would be provided by the next hearing. The
may be contrived to gain permanent immigration status and judge was also extremely critical of the mother for shaving
citizenship for the child and he emphasised that the Y's head the day after she was told of the hair strand test
application would require much greater investigation. results and did not find the mother's explanation for this
Nevertheless he said that the applicant had, on the face of it, credible.
provided a credible account and that there was no obvious
evidence to suggest that either the applicant or the child had The judge also comments on three injuries that Y sustained
colluded to make the application for an ulterior motive.
during an 18-day period in January. She describes these as
'very largely unexplained' and describes the explanations
The judge made clear that an adoption order would be that were forthcoming as 'speculation rather than witnessed
unlikely to be made unless both parents have been served incidents' but does not go on to make findings in relation to
with the application and their views ascertained. He also these.
said that, if the Secretary of State for the Home Department
resists the making of the order, then her resistance will be Finally commenting on the father's contact, the judge
relevant, although not of itself decisive. The judge directed expresses concern that Y's older maternal half-sibling has
the local authority to undertake a full investigation and for been denied a proper relationship with his father following
the Secretary of State for the Home Department to be kept a decade of litigation, and makes it clear that there is no
updated and sent a copy of the local authority's report. He reason for Y's contact with her father to remain supervised
told the applicant that she was under a "heavy duty" to and nothing to prevent it moving to overnight contact
locate and inform both birth parents.
immediately.
Summary by George Gordon, barrister, 1 King's Bench Summary by Sally Gore, barrister, 14 Gray's Inn Square
Walk

Y (A Child: Private Law: Fact Finding) [2014]
EWHC 486 (Fam)
This was the judgment of Pauffley J following a fact-finding
hearing in private law proceedings. The parents had
separated when Y, a girl now aged 1 year and eight months
was only four months old following a relationship that was
described by the judge as 'tempestuous'. The mother had
subsequently gone with Y to Scotland from where she
returned only after Y had been made a ward of court and it
was ordered that she be returned to the jurisdiction.
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