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Cafcass becomes part of the Ministry of
Justice
The Children and Family Advisory and Support Service
(Cafcass) has become part of the Ministry of Justice, Family
Justice Minister Simon Hughes has announced.
Family Justice Minister Simon Hughes said:
"We are reforming the family justice system to make sure
welfare of children is at its heart and I am delighted to
welcome Cafcass as the newest full member of our
Ministry of Justice family.
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"We have worked closely with MoJ and DfE colleagues
ahead of this transfer to ensure continuity of service and
to maximise the opportunities it presents. The move is an
opportunity to strengthen the perspectives of children in
wider MoJ policy. I am pleased with the positive
response we have had to our initial ideas about how we
might do this together.
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"We will maintain the strongest possible links, both on
the ground and at a strategic level, with DfE and with
local authorities after the transfer.

"The work Cafcass does in supporting vulnerable
children and making sure their voice is heard in court
proceedings is essential. With Cafcass from now on at the
heart of government work on family and children issues
in the Ministry of Justice, I believe we can and will
improve the work done by our courts to give children
and all responsible for them the best possible service."
The transfer follows the Family Justice Review's
recommendation in 2011 that Cafcass join the Ministry of
Justice to 'bring court social work functions closer to the
court process'.
Chief Executive of Cafcass, Anthony Douglas CBE, said:

"On our front line it will be business as usual. Our move
to the MOJ will not signify any changes to the way we
work and they will be strong supporters of what we do
and the way in which we are working with all of our
partners to improve the lives of some of the most
vulnerable children in the country."
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Cafcass was previously sponsored by
the Department for Education.
CAFCASS Cymru will remain under
Welsh Government.

Best planning for children in
care yet to be realised by
Independent Reviewing
Officers
Independent
Reviewing
Officers
(IROs) are prevented from realising
high quality planning for children in
care due to the challenges of making
the role work in practice, according to
a research study published by the
children's charity the National
Children's Bureau and the Centre for
Child and Family Research at
Loughborough
University,
with
funding
from
the
Nuffield
Foundation.

mechanisms for dealing with concerns
were seen as
a lack of senior
management commitment to ensuring
the service operates as intended. In
addition, access to external sources of
support varied greatly; such as the
provision of independent legal advice
or a dispute resolution protocol that
worked.
Whilst those IROs directly employed
by the local authority (95%) enjoyed
numerous positive benefits from this
association; such as an understanding
of local authority context, some argued
that this situation did not always allow
IROs to work 'independently' of the
organisation, creating a conflict of
interest and in some instances
hindering the IRO's ability to challenge
the local authority on poor practice.
Participants described the true test of
independence as IROs' ability to both
recognise when to challenge the LA on
poor practice and their ability to do so.

In June 2013 Ofsted produced a report
in which it also found that IROs were The study recognised key elements
not making enough positive impact on which would help support an
the quality of care planning and independent approach:
outcomes for looked after children.
Ÿ Demonstrating professional status
All children in care have an IRO, an
and respect: by resourcing the
adult who has oversight of their care
service properly; being paid at the
plan and is empowered to act on their
same level as a team manager and
behalf in challenging the local
being openly given 'permission' to
authority. The new report - The role of
challenge.
Independent
Reviewing
Officers
(IROs) in England - has confirmed that
Ÿ Ensuring IROs with the right skills:
IROs can have a real impact on
particularly
the
ability
to
ensuring care plans are properly
communicate with children and
reviewed, and they can contribute to
young people, and to know how
improved support and services for
and when to challenge.
looked after children.
Ÿ Access to expert advice &
However, the research found that
resources, including independent
whilst there is consensus about the
legal advice and opportunities for
characteristics of an IRO service that is
reflective practice.
working well, there were challenges
facing IROs when it came to translating
Ÿ Dispute resolution protocols that
theory into practice. High case loads,
work, from informal conversations
an inability to assert independence and
to the escalation of cases to senior
confront
poor
practice,
time
management.
constraints, a lack of resources and an
expectation to conduct other duties
Ÿ Ensuring 'child-centred' IROs, who
outside the IRO remit, all contributed
demonstrate their commitment to
towards an inconsistent application of
each child and work out the best
the IRO core duties as laid out in the
way to seek their views.
2011
statutory
guidance.
IROs
expressed concerns that conflicting
Ÿ Having a focus on outcomes, and
priorities risked looked after children
holding agencies to account for
ceasing to be the priority.
their contribution towards these.
Senior managers were seen as vital in
ensuring IROs felt supported and
valued, but their commitment was not
always evident; failure to deal with
high caseloads and to provide effective

Independent Reviewing Officer
service successful, this study
indicates that in practice, the IRO
role in providing the best possible
care planning is yet to be fully
realized. We must ensure that IROs
are supported to provide the highquality service that children in the
care system need, taking a childcentred approach and making sure
that conflicting priorities or
inadequate support do not put
looked after children at risk of not
being the priority.
"Our research clearly sets out the
key ingredients that are required to
ensure IROs play an effective
independent role that is always
focused on achieving the best
outcomes for every child in care.
We must ensure these are widely
promoted and that local authorities
learn
from
each
other
in
understanding how to deliver a
high-quality service for all looked
after children."
The report is available here. A
summary is here.

Women’s charities welcome
new legal aid evidence
criteria for domestic violence
survivors
Women's charities welcome new
regulations from the Ministry of Justice
which come into force on Tuesday 22
April, and aim to widen the evidence
criteria for women survivors of
domestic violence to access to family
law legal aid.
New evidence that can be used to
access legal aid for women affected by
violence includes evidence of police
bail for a domestic violence offence, a
Domestic Violence Protection Order,
evidence of referral to domestic
violence support services from a health
professional and evidence of not being
able to access refuge accommodation.

Women's Aid, Rights of Women and
Welsh Women's Aid have warmly
welcomed the widening of the
evidence criteria for legal aid as it will
enable more women survivors of
domestic violence to access the legal
Dr Hilary Emery, Chief Executive of aid that they are entitled to.
the National Children's Bureau, said:
The charities have previously raised
concerns that the difficulties in
"Whilst there is clearly a theoretical
accessing legal aid will keep women in
understanding of what makes an
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abusive relationships because they are
and their understanding of the
unable to afford a divorce, feel unable
evidence criteria. We therefore call
to represent themselves in court, or
on the Ministry of Justice to ensure
worry they may lose their children.
that appropriate training and
Some of the women who responded to
guidance is given to solicitors,
a survey reported losing children or
health professionals and other
facing significant debt because they
statutory services to ensure that
could not access legal aid. The charities
women affected by violence are
say that many solicitors firms are
appropriately
assessed
for
withdrawing their provision of family
eligibility and supported to obtain
law legal aid due to the changes,
the necessary evidence."
meaning many women also face great
difficulty in finding a solicitor in their Paula Hardy, CEO of Welsh Women's
area.
Aid, comments:
Further research from Rights of
Women published today with
Women's Aid and Welsh Women's Aid
shows that currently nearly 50 per cent
of women survivors are not able to
access legal aid because they don't
have the evidence needed.
Polly Neate, CEO of Women's' Aid,
comments:

"Legal Aid can be a lifeline for
women when their home and
financial security has been turned
upside down by domestic abuse –
so
we
welcome
the
UK
Government's widening on the
evidence they will accept for
women fleeing domestic abuse so
that those who need it most are not
barred from access to justice.

"We are pleased to see the Ministry
of Justice take positive action on the
evidence criteria for women
survivors of domestic violence
ability to access to legal aid, as this
is something that we have been
asking for since the reforms came
into force last year.

"This isn't the end of the journey
however, as we will continue to
monitor the effect of legal aid
changes on women escaping
domestic abuse to ensure that their
safety and wellbeing in these often
volatile
situations
is
kept
paramount."

"However, we believe there are still
further reforms that need to be
made – including accepting
evidence from any domestic
violence support service. We know
that the regulations are being kept
under review and will continue
working with the Ministry of
Justice to make sure they ensure all
women survivors of domestic
violence are able to access legal aid
if they need this."

Hague Convention on Child
Abduction comes into force
in Japan

Treaty comes into effect on 1st April
2014
The Hague Convention on the Civil
Aspects
of
International
Child
Abduction 1980 has now come into
effect in Japan. Japan became the 91st
Contracting State to the Hague
Emma Scott, Director of Rights of Convention in January 2014.
Women, comments:
A central authority has been
established within the foreign ministry.
"We very much welcome the
Its details are here.
Ministry of Justice's commitment to
an ongoing review of the domestic
violence gateways for legal aid and
their recognition that these needed
to be broadened but we know from
our research and the women who
contact us daily that even as
amended the evidence criteria still
does not reflect the realities of the
lives of women affected by violence
and the routes they take to safety.
"Our research has also highlighted
the importance of those who act as
gatekeepers to the legal aid scheme

Child maintenance arrears
based on inaccurate data:
National Audit Office
Amyas Morse, the Comptroller and
Auditor General, has again been
unable to give a full sign off to the
statutory child maintenance schemes
account. The C & AG has qualified his
opinion on the regularity of receipts
and payments because of the level of
error in maintenance assessments. He
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has also given an adverse opinion on
the truth and fairness of the
outstanding maintenance arrears. The
report is here.
After
abolition
of
the
Child
Maintenance
and
Enforcement
Commission (CMEC) in July 2012, the
Department for Work and Pensions
took over operational responsibility for
the schemes. The account records the
amounts of child maintenance received
from non-resident parents and
payments to parents 'with care'.
In 2012-13, the Department received
£827.3 million in respect of child
maintenance
from
non-resident
parents. As a result of errors in the
calculations
of
maintenance
assessments, the National Audit Office
has estimated that a proportion of nonresident
parents
have
made
overpayments amounting to £7.6
million, while others have made
underpayments totalling £6.1 million.
There is currently a reported
cumulative total of £3.853 billion in
outstanding arrears from non-resident
parents dating back to inception of the
statutory schemes in 1993. This balance
represents the total amount owed by
non-resident parents to either the
parent with care or, sometimes, the
Secretary of State. Current legislation
allows for the writing-off of
outstanding arrears only in very
limited circumstances. The NAO
considers that these figures do not give
a true and fair view because of the level
of error in the underlying case data,
which is a result of both inaccurate
maintenance
assessments
by
caseworkers and incorrect processing
of cases. The Department is unable to
estimate the value of errors arising due
to
inaccurate
maintenance
assessments, but it is significant. The
best available estimates of the impact of
incorrect processing of cases indicate
that the reported arrears at 31 March
2013 are overstated by around £15.2
million and understated by around
£105.2 million.
Since the inception of the statutory
child maintenance schemes, there have
been significant problems with the
main IT systems supporting the
schemes. Among other problems, the
IT systems do not have the
functionality to report fully arrears for
the account. To address this, the
Department has developed a separate
process to scan the underlying systems
and produce reports.
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During the year the Department
introduced the 2012 scheme, which is
managed through new processes and a
new IT system.
The Department
intends that this will reduce much of
the
previous
administrative
complexity and reliance on manual
processes.
The efforts of the Department have
resulted in the reporting of more
robust arrears position than that
reported in the past. However, owing
to the scale and age of the accumulated
issues, there remain significant and
unresolved inaccuracies in the reported
arrears balance.
The report is here.

"And people who cannot afford
court fees do not have to pay – they
can apply for waivers using the
means-tested remissions system."

Ÿ a new financial product, in
conjunction with Iceberg Client
Credit, to provide loans at
preferential rates to clients of
Resolution members to help fund
legal advice.

New Resolution Chair cites
‘devastating impact of legal
aid cuts’ on public and
profession

The establishment of a new National
'YRes' Committee for Resolution was
also announced. This body will
represent new and recently-qualified
practitioners, bringing together the
In her inaugural speech to over 300 local networks that exist in Resolution's
delegates at Resolution's National regions. She said:
Conference in Manchester, Jo Edwards,
the new Chair, has outlined the
"It's crucial that we all encourage
challenges currently facing family
the next generation of family
lawyers, and what Resolution is doing
lawyers. I'm looking to the existing
to help practitioners and the public
YRes members in the room today to
address them.
be the leaders of tomorrow."

She takes over as Chair from Liz Ms
Edwards
also
announced
Edwards and paid tribute to her Resolution's imminent Manifesto for
predecessor, saying
Family Law, which will contain a series
of proposals to help improve the way
"it is remarkable how far Resolution
separation and divorce are dealt with
The £75 fee for domestic violence
has come over the past two years
in England and Wales.
injunctions will cease from 22 April, as
with Liz at the helm, during a time
part of an overhaul of the fees charged
of unprecedented change."
Jo Edwards's speech is here.
in civil and family courts in England
and Wales.
During her speech, Jo Edwards

Fees for non-molestation and
occupation orders to be
abolished

criticised last year's cuts to legal aid as Supreme Court hears appeal
Under the MoJ's plans, the fees for civil having a "devastating impact on our
courts (not criminal courts) will be members and, more importantly, the concerning de facto or
adjusted to address the shortfall.
people they had previously been able inchoate custody rights for
to help."
Hague purposes
More than 20,000 applications for nonmolestation and occupation orders Commenting on the fact that only eight The Supreme Court has granted
were made in 2012. From 22 April there exceptional funding applications for permission to appeal in the case of K (A
will be no fee for such applications.
family cases were successful, out of 617 Child) (Northern Ireland). The Court
will consider whether de facto or
made in the past year, she added:
Fees will remain the same for cases
inchoate rights of custody constitute
involving family issues such as child
"We know that the promised 'safety
'rights of custody' for the purposes of
contact (£215), divorce financial
valve' of the availability of
The Hague Convention on the Civil
disputes
(£255)
and
adoption
exceptional
funding
is
not
Aspects
of
International
Child
applications (£170). There will be a
providing very much relief at all."
Abduction read with Brussels II
reduction in the fee for local authorities
Regulation (Council Regulation (EC)
for application and hearing fees to take Ms Edwards also outlined how the No 2201/2003).
a child into care (from £5,475 to £2,055). organisation is responding to the
challenges facing its members and the The appellants are the grandparents of
The
Family
Proceedings
Fees separating families they seek to help, a child, KK, who was born in 2005 in
(Amendment) Order 2014/811 is here. highlighting in particular:
Lithuania. KK lived solely in their care
from shortly after his birth until March
Courts Minister Shailesh Vara said:
Ÿ the
recent
launch
of
the 2012, while his mother, the respondent
government-funded
Family CC, moved to Northern Ireland. In
"I want to emphasise that we will
Matters service, providing free February 2012 CC returned to
protect vulnerable groups by
support
targeted
at
those Lithuania, brought to an end the Power
keeping fees the same for sensitive
previously eligible for legal aid;
of Attorney and temporary rights of
family issues including adoption
guardianship she had granted to the
applications and child contact.
Ÿ a new online service to allow appellants, and on 12 March 2012
Moreover, we are scrapping the fee
Resolution members to create, edit seized KK and brought him to live in
for domestic violence injunctions to
and save consent orders;
Northern Ireland. A year later the
make sure there are no unnecessary
appellants applied under the Hague
barriers between people and the
Ÿ marketing support, including new Convention seeking the return of KK
help they need.
logos for every Resolution member based on their de facto rights of
to use; and
custody over him.

www.familylawweek.co.uk

Family Law Week May 2014 - 5
The Court, comprising Lady Hale,
Lord Kerr, Lord Clarke, Lord Wilson
and Lord Hughes, will hear the appeal
on 8th April 2014.

UN expert on violence
against women launches
mission to the UK
United Nations Special Rapporteur
Rashida Manjoo is visiting the United
Kingdom to study the main
manifestations of violence perpetrated
in the family and in the community,
such as domestic and sexual violence,
sexual bullying and harassment, forced
and early marriages, and female
genital mutilation. Ms Manjoo's visit
began on the 31st March and will
continue until the 15th April.
Launching the first visit to the United
Kingdom by an independent expert
charged by the UN Human Rights
Council to monitor violence against
women, its causes and consequences,
Ms Manjoo said:
"Violence against women continues
to be one of the most pervasive
human rights violations globally,
affecting every country in the
world,"

proceedings. In September 2013 F
commenced
Hague
Convention
proceedings which M sought to defend
on the basis of Article 13(b) and MB's
objections to a return. At the return
date the maternal uncle, the local
The Special Rapporteur will share her authority and MB were joined as
preliminary findings at a press parties and a Guardian appointed.
conference to be held on Tuesday 15
April, at the premises of the UN High The final hearing took place in
November 2013. The local authority's
Commissioner for Refugees.
attendance had previously been
Based on the information obtained excused, although the judge had
during the mission, Ms. Manjoo will available the papers from the care
present a report with her final findings proceedings and a statement from the
and
recommendations
to
a social worker for the purpose of the
forthcoming session of the Human Hague proceedings. The maternal
uncle appeared in person. In the event,
Rights Council.
the judge declined to uphold the 13(b)
defence, but found that MB objected
within
the
definition
of
the
Courts must consider
Convention. Nevertheless the judge
jurisdiction where cases
exercised her discretion to order a
have a foreign element
return.
"Importantly, I will visit shelters to
obtain first-hand information from
individual survivors of genderbased violence," Ms. Manjoo said.

In Re B (A Child) (1980 Hague
Convention Proceedings), Lady Justice
Black considered an appeal against
return order made in Hague
Convention proceedings where there
had also been care proceedings.
In dismissing the appeal, Black LJ
made two points of general application.

Firstly, she said that It was of concern
that the issue of jurisdiction did not
appear to have been considered in the
original
care
proceedings
and
underlined the need for this to happen,
given that in this case jurisdiction was
retained by France (although in the
event only provisional measures had
been taken): see In Re E (A Child)
Ms. Manjoo will also look at violence [2014] EWHC 6 (Fam).
that is perpetrated or condoned by
State
authorities,
and
violence Secondly, without laying down any
encountered by women facing new hard and fast rule, Black LJ stated that
vulnerabilities due to the increased it would generally be the case that
influx of immigrant women, asylum input from the relevant local authority
in Hague proceedings concerning a
seekers and refugees.
child who is also subject to care
The human rights expert, who visits proceedings would be extremely
the country at the invitation of the valuable or even indispensible.
Government, will visit London,
Edinburgh, Glasgow, Belfast, Cardiff The subject child, MB, was aged 10. She
and Bristol, where she will meet with had been wrongfully removed by her
government officials, and various English mother (M) from France in
human rights commissions. On the 2nd June 2012, prior to which she had lived
April
Ms
Manjoo
met
the in France for her whole life. In July
Parliamentary Joint Committee on 2013,
care
proceedings
were
Human Rights in connection with the commenced in respect of MB, who was
Committee's inquiry into violence placed by the local authority in the care
against women and girls.
of her maternal uncle under an interim
care order following concerns about
She will also meet representatives of M's mental health. MB's French father
civil
society,
including
service (F) had been given no notice of the
providers.
"During my mission I will meet
with individuals and organisations
involved in fighting all aspects
related to violence against women,
its causes and consequences with a
view to assessing the phenomenon
in the country."
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On appeal, in respect of Art 13(b) and
the judge's exercise of discretion, M
argued that the judge's approach was
erroneous in that (i) she considered
only the option of MB living with M or
F and not the maternal uncle and (ii)
she gave insufficient weight or
consideration to a number of other
relevant matters including (inter alia)
F's asserted lack of action in pursuing
MB or taking up contact, MB's
objections, the effect of separation from
M, the significant harm MB had
already experienced and doubts about
F's ability to meet MB's needs. Black LJ
pointed out that welfare is not
paramount in the discretionary
decision under Article 13, and after
carefully considering the judgment
found that the judge had taken into
account all the material factors, had not
applied a presumption and was
entitled to reach the decision she did.
The same could be said of the judge's
approach to Article 13(b).
Accordingly the appeal was dismissed.
For the judgment and summary by
Stephen Jarmain of 1 Garden Court,
from which this item is derived, please
click here.
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Children’s Guardian is not an
‘advocate to the court’
In MW and Hertfordshire County
Council v A and Others [2014] EWCA
Civ 405 Lady Justice Macur considered
the role and duties of advocates in a
case where the maternal uncle and aunt
with whom two children were placed,
were litigants in person who had
limited English.
The case concerned A and V, now aged
nearly 10 and 7 respectively. They are
Polish nationals, as was the children's
late mother. The children were raised
bilingually. The mother, father and
children had resided together in the
United Kingdom since 2007/2008.
Latterly, the father was estranged from
the mother. He has subsequently been
convicted of her murder and was
sentenced to life imprisonment with a
minimum term of 17 years in April,
2013.
The children were ordered by HHJ
Serota QC to be placed in the care of
their maternal uncle and aunt, Mr and
Mrs J, subject to a special guardianship
order. Since Mr and Mrs J are Polish
nationals and residents, the effect of
HHJ
Serota's
order
implicitly
envisaged the children's return to and
future residence in Poland.
Hertfordshire County Council and
MW, the father, appealed against the
order.
The
children's
guardian
supported the appeal, albeit not on all
of the grounds drafted. The appeals
were heard together. Mr and Mrs J,
represented by counsel, opposed the
appeal.

reasonable assistance is afforded to
the non represented 'party' in
putting their case. It is unrealistic to
require advocates representing
other parties who oppose the non
represented litigant's application to
assist in promoting it, whether by
positive action in the framing of
questions to be asked of other
parties or a reticence to challenge
the contrary evidence. In any event,
quite apart from possible sub
conscious taint of process, the
inevitable perception of unfairness
that an ultimately unsuccessful
litigant in person would hold needs
no amplification.
19. An advocate's professional code
will require that they do not seek to
gain unfair advantage on behalf of
their clients by virtue of the
unrepresented status of another. In
this respect a judge is entitled to
rely upon a professional advocate
to draw to the court's attention any
mistake in law or fact articulated,
regardless that it would otherwise
favour their client. The advocate's
duty to his client is second only to
his duty to the court, which is
paramount.
20. The court will no doubt rejoice
in any case where a non
represented party or interested
person may garner support from
the case and arguments advocated
by other parties with a similar
cause who are professionally
represented. However, in this
respect it is pertinent to consider
the role of the children's guardian
and, if applicable, their legal
representative in the light of patent
misunderstandings as to their
standing and status within the
proceedings as revealed in various
and several written and oral
submissions made in this appeal."

Evidence at the welfare hearing before
HHJ Serota QC had taken three days.
The proceedings were interpreted and
Mr and Mrs J were not legally
represented. For the appeal Mr and
Mrs J travelled to England to attend the
Turning to the role of the children's
hearing with counsel, having taken
guardian, Macur LJ said:
leave from their employment to do so.
Although of limited means they
"21. The children's guardian is not a
instructed counsel on a privately
"neutral" party or participant.
funded basis.
When appointed under the Family
Procedure Rules ("FPR") 16.3, as
Dismissing the appeal, Lady Justice
here, the children's guardian has a
Macur considered the responsibilities
duty to safeguard the interests of
of judge, advocates and children's
the child and to present an
guardian in cases where parties were
independent view of the best
litigants in person. Though declining to
interests of the child. ... Whilst
issue guidance, she noted:
FPR16.20 (2) requires the children's
guardian "must also provide the
"18. The judge's role in such a case
court with such other assistance as
is precarious, he must remain the
it may require", quite clearly a court
adjudicator of fact and law and
should never request assistance
avoid descending into the arena but
which renders the children's
nevertheless ensure that all
guardian
or
their
legal
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representative effectively engaging
in advocacy on behalf of a party or
witness whose position creates an
actual or perceived conflict of
interest with that of the child.
22. ... I would decline to [issue
guidance] beyond repeating the
caution urged in paragraph 18
above, reminding advocates of
their duties of fair play and
squashing any lingering notion that
the children's guardian's exercise of
duties in the advice tendered to the
court, service of documentation
and inspection of records in
accordance with PD 16A, 6.5 to 6.10
establishes them as an advocate to
the court."
Applying Re M (A Child) [2009] EWCA
Civ 311, the court ordered the local
authority to pay the costs of Mr and
Mrs J.
Amina Ahmed of Garden Court
Chambers (instructed by Imran Khan
& Partners) represented the father.
Caroline Budden of 1 King's Bench
Walk (instructed by Hertfordshire
County Council) represented the local
authority. Hannah Markham of 36
Bedford Row (instructed by Fahri
Jacob Solicitors) represented the
children's guardian. Zimran Samuel of
42 Bedford Row (instructed by
Premier Solicitors) represented the
maternal uncle and aunt.
The judgment is here.

Court of Appeal issues
guidance on approach to be
taken in cases involving
parents with disabilities
In Re C (A Child) [2014] EWCA Civ
128, the Court of Appeal, comprised of
Rimer LJ, McFarlane LJ, and Vos LJ,
issued guidance on the correct
approach to be taken in cases involving
parents with disabilities, in particular
where deafness is a feature of the case.
In light of expert advice, it was held
that at first instance the process
undertaken by the local authority and
by the court during the course of care
proceedings contained substantial
detriments in relation to the mother,
who has a low level of cognitive
functioning and a degree of speech and
hearing impediment, and in relation to
the father who is profoundly deaf. The
process, in the words of McFarlane LJ,
"failed to meet the disability needs of
the parties and failed to produce an
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effective evaluation of the parents'
potential to look after the child."
The
parents,
therefore,
sought
permission to appeal the care and
placement orders made on 3 June 2013
in respect of their daughter, A, who
was born on 16 August 2012, was taken
into care on 7 September 2012, and has
been in foster care since that date.
Given the consensus of all parties,
including the local authority, that
permission to appeal should be
allowed and the case remitted for a first
instance rehearing, it was deemed
necessary for the Court of Appeal to
identify the difficulties which arose
during the proceedings and to offer
guidance as to how those matters
might be dealt with in similar cases in
the future.
McFarlane LJ, largely assisted by the
approach of Baker J in Wiltshire
Council v N and Ors [2013] EWHC
3502 (Fam), in particular from
paragraph 74 to the end of Baker J's
judgment, issued the following
recommendations
regarding
proceedings involving a deaf party
(which are also applicable and
adaptable to proceedings involving
parties with other disabilities):
Ÿ It is the duty of those who are
acting for a parent with a hearing
disability to identify that as a
feature of the case at the earliest
opportunity.
Ÿ Both those acting for such a party
and the local authority should
make the issue known to the court
at the time that the proceedings are
issued.
Ÿ Expert and insightful analysis and
support from a suitably qualified
professional is required at the very
earliest stage.
Ÿ By the case management hearing
(day 12) of the proceedings: the
court should give directions for
special measures; a properly
constituted part 25 application
should be made for the provision of
expert advice on the impact of the
deaf person's disability in the
particular circumstances of the
case; and the problematic issue of
funding needs to be grappled with
(considering all avenues – the Legal
Aid Agency, HMCTS, and the local
authority).

Ÿ Courts should not simply be driven
by the 26-week deadline by which
cases should be concluded. If there
are aspects of a case that indicate
the timescale for assessment cannot
provide
an
effective
and
meaningful process because of the
disabilities of one or more of the
individuals involved, it is better to
extend the timetable by a modest
degree.
Ÿ It is crucial for professionals and
those involved in the court system,
in particular judges, to understand
the profound difference between
"translation" and "interpretation"
(explained at para 18).
Ÿ Sign language is not simply sign
language – there are distinct
differences between British Sign
Language and English Supported
Sign Language, and people who
have a hearing disability will use
one or both or neither.
Ÿ Deaf Relay Interpreters provide a
specialist service and approach
communication with a deaf person
from a deaf perspective, breaking
down issues and providing
"cultural
brokerage"
–
the
opportunity to use such a service
should be considered.
Further
training is necessary, which alerts
the judges who undertake these
cases to the particular need for an
intermediary,
a
Deaf
Relay
Interpreter.

Equality Act 2010 will need to be
carefully considered in light of the
specific facts of each case.
Frank Feehan QC and Francesca Conn
both of 42 Bedford Row (instructed by
Alan Foskett of Moss & Coleman)
appeared on behalf of the appellant
father. Ruth Cabeza of Field Court
Chambers (instructed by Denise Lester
of Moss Beachley Mullem and
Coleman) appeared on behalf of the
appellant mother. Angela Burstow of
New Court Chambers (instructed by
the Local Authority) appeared on
behalf of the relevant local authority.
Kelly Webb of Garden Court
Chambers (instructed by Sarah Cove
of Miles & Partners) appeared on
behalf of the Children's Guardian.
The judgment and summary
Francesca Conn are here.
Alessia Thomas,
Coram Chambers

Pupil

by

Barrister,

More must be done for
looked after children living
far from home: Ofsted
Local authorities must do more to
make sure the needs of looked after
children living far away from their
family, friends and communities can be
met, a report from Ofsted has said.

In its latest report – From a distance:
looked after children living away from
their home area – Ofsted evaluated the
In concluding the matter, McFarlane LJ
effectiveness of local authorities in
drew the guidelines together, stating
discharging their responsibilities to
[at para 35]:
looked after children who live away
from
their
home
community.
"…all that I have said is not simply
Inspectors visited a sample of nine
good practice in order to achieve a
local authority areas. The report draws
more informed and focused result
on evidence from 92 cases. It also
for a child. The court as an organ of
draws on the views of looked after
the state, the local authority and
children and young people, carers, and
CAFCASS must all function now
professionals from the local authorities
within the terms of the Equality Act
and from partner agencies.
2010. It is simply not an option to
fail to afford the right level of
The report concludes that as corporate
regard to an individual who has
parents for the children they look after,
these unfortunate disabilities."
local
authorities
often
provide
worryingly
limited
management
Ultimately, the guidelines will assist
oversight and monitoring of the quality
judges and legal practitioners with
of care provided.
future cases involving parents with
disabilities. However, it is rarely a
Ofsted is calling on the government to
simple task. Such proceedings will
review the impact of strengthened
inevitably involve a complex balancing
regulations on children's homes
act between the welfare of the child
providers and local authorities, to
and the rights of the parents. In doing
ensure that the risks to, and needs of
so, the welfare principle, the avoidance
children and young people are
of delay, Article 6 of the ECHR, and the
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properly met and regularly reviewed increase of 2% from the 45,605 cases researchers from the University of
received in the previous financial year. Bristol analysed national data on
by those with responsibility for them.
37,335 adoptions over a 12 year period
Responding to Ofsted's report, Peter However, the yearly figures disguise a to show that 3.2 per cent of children –
Grigg, Director of Policy at The significant fall over the last six months. around three in 100 – move out of their
Whilst new cases received during the adoptive home prematurely, known as
Children's Society, said:
first 6 months (April to September a 'disruption'.
2013) were 15% higher than for the
'It is unacceptable that two years
same period last year (and during the Adoptions were more likely to
after our Parliamentary inquiry
first quarter demand was 26% higher breakdown if a child was placed once
exposed the harm caused by
than for the same period in the they were over the age of four. Most
placing vulnerable children many
previous year), in second half of the adoptions breakdown during the
miles from their homes, councils
year (October 2013 to March 2014) teenage years with teenagers 10 times
are still sending thousands of
demand fell by 10%. Indeed, demand more at risk of disruption compared
children across the country due to a
for every month from October 2013 with children under the age of four.
shortage of suitable carers close to
onwards has been lower than for the
home.
corresponding month in the previous The researchers say that this is an
financial year.
important finding as services have
'We know from our work with
focused on providing support in the
these children that a lack of contact
The details are here.
early years of the placement. There are
from social workers and removing
very few services for adopted young
them from their friends, school and
people and those parenting adopted
family can lead to children running
away and being at risk of harm and
Care applications received by teenagers.
exploitation.
Cafcass continue to fall year- In depth analysis of the circumstances
of 70 families showed that this low rate
on-year
of disruption was down to the
'And
this
welcome
report
commitment and tenacity of parents
highlights the worrying lack of care
In March 2014, Cafcass received a total who stuck by their children in
and contact given to these children,
of 910 applications. This figure extremely testing circumstances.
as well as the lack of access to
represents a 3% decrease compared to
education and services to their
those received in March 2013.
The study, funded by the Department
well-being.
Councils
are
for Education, is the first national study
responsible for these children, and
Between April 2013 and March 2014 of adoption breakdowns and gives
it is their duty to keep them safe.
Cafcass received a total of 10,595 recommendations for policy, practice
applications. This figure is 5% lower and further research in the future.
'The government have has made
when compared to the same period last
welcome changes to make councils
year, when 11,110 applications were In addition to analysing national data
more accountable for where they
received.
on adoptions, surveys were returned
place children in care, but to make
by 390 adoptive parents, caring for 689
sure
these
changes
are
New applications for each of the last children who had been placed by 77
implemented on the ground,
five months have been lower compared different local authorities.
The
councils need to be properly
to the same months in the previous majority of parents (66%) reported that
funded. And the government and
financial year. However, prior to that the adoptions were going well.
Ofsted need to ensure tough
period, demand had peaked during a
oversight of councils to make sure
few months. For example, new In this study, the focus was on
they are keeping these children
applications received in the month of adoptions that were in great difficulty.
safe.'
April, May, September and October Researchers interviewed 35 parents
The Ofsted report is here. The report 2013 have been the highest ever whose children had left home
by the APPG for Runaway and Missing recorded by Cafcass in those prematurely and 35 parents whose
children still lived at home but
Children and Adults and the APPG for individual months.
considered caring for them to be very
Looked After Children and Care
difficult.
Leavers, referred to by Peter Grigg, is The detailed figures are here.
here.
It found that the families who had
Adoption breakdown rate
experienced a disruption and those
who were finding parenting very
Private law cases received by lower than anticipated by
challenging
were
dealing
with
research
team
Cafcass decline by 10% over
teenagers with mental health problems
last 6 months
The most comprehensive study ever to that were associated with the young
people's histories of sexual abuse,
In March 2014, Cafcass received a total be carried out into adoption in England neglect and exposure to domestic
of 3,676 new private law cases. This is has confirmed that the rate of violence.
breakdown is lower than anticipated,
a 7% decrease on March 2013 levels.
but it also reveals a stark picture of the
Of those children whose adoption
Between April 2013 and March 2014 problems faced by families.
placements had broken down, 91 per
Cafcass received a total of 46,495 new
cent had witnessed domestic violence
In
Beyond
the
Adoption
Order:
private law cases. This figure shows an
challenges, intervention, disruption and 34 per cent had been sexually
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abused before they were adopted.
Mental health problems were prevalent
in the children who had left home, with
97 per cent scoring in the clinical range
of mental health problems (compared
to 10 per cent in the general
population) and a quarter had been
diagnosed with autistic behaviours.
Violence was a significant factor in the
young person leaving their adoptive
home in 80 per cent of cases, combined
with involvement in crime, life
threatening self-harm and running
away. Of those interviewed, 27 per
cent of parents reported worrying
behaviour shown by their child around
the use of knives. Services did not
know how to respond when it was a
young person being violent to a parent.

About a quarter of the 70 parents
stated they had received good support
from social workers but their efforts to
get help were often thwarted by
agencies who refused to see adopted
children or were only able to offer what
could be provided in-house.
Parents were rarely referred onto
specialist
services
and
were
consequently offered the same
ineffective interventions time and time
again.

Stafford-based Screensafe UK Limited
provides drug and alcohol testing
services to the workplace market.
Immediately
following
their
appointment, the joint administrators
sold this business and certain assets to
Synergy Health Laboratory Services
Limited.
Ingemino Testing Services Limited –
also based in Blackley - operated as the
laboratory company where primarily
the Screensafe and Trimega testing was
conducted.

Since leaving the adoptive family
home, most of the young people had Paul Flint, associate partner at KPMG
re-entered care and had multiple and joint administrator, said:
placements and continued to display
"The paternity testing market has
challenging behaviours – starting fires,
declined as a result of recent
self-harming, attacking care workers
changes to the legal aid system.
and the police – and some had
Professor Julie Selwyn, Head of the committed serious criminal offences.
Despite marketing the Trimega
Laboratories and Ingemino Testing
Hadley Centre for Adoption and Foster However, most adoptive parents
Services business as going concerns
Care Studies at the University of continued to parent albeit at a distance.
prior to our appointment, a buyer
Parents were concerned about the
Bristol, said:
could
not
be
found
and
young person's future and were afraid
unfortunately, a total of 49
that the young person would end up in
"The disruption rate was lower
redundancies have been made
prison, be exploited by those who prey
than we expected. The reasons for
across these two businesses in
on vulnerable young people or may die.
that became obvious when we met
Blackley."
the families, whose commitment
The impact on parents was farand tenacity was remarkable in
reaching with 13 of the 35 parents of
very testing circumstances.
children who had left home showing Family Rights Group
symptoms which indicated they had
"We had not expected child to
concerned about proposals
post-traumatic stress disorder and
parent violence to feature so
nearly half had symptoms of moderate on fostering for adoption
strongly in parental accounts of
to severe depression.
challenging behaviour. Young
Family Rights Group has published its
people were mainly violent to their
to
the
Government's
The report, entitled Beyond the response
mothers, but fathers, siblings, pets
consultation
on
fostering
for adoption
Adoption
Order:
challenges,
and in one case, grandparents had
and
on
sibling
placements
Adoption:
intervention, disruption, was carried
also been assaulted.
out by the Hadley Centre for Getting It Right, Making It Work.
"There is an urgent need for
Children's Services to develop
support services for adopted
teenagers and their parents and for
mental health services for young
people to be improved. Although
disruptions were rare, the impact of
a disruption was enormous."
As a child's behaviour became more
difficult during adolescence, parents
described
feeling
isolated
and
stigmatised by other parents and
blamed by professionals for the child's
challenging behaviours.
More than a quarter (27 per cent) found
themselves
threatened
with
or
subjected to a child protection
investigation, which had a lasting
effect on their employment and mental
health.

Adoption and Foster Care Studies,
based in the School for Policy Studies at The submission sets out our concerns
the University of Bristol and funded by that the proposed regulations and
associated guidance could result in
the Department for Education.
children who are accommodated in
local authority care with the voluntary
agreement of their parents, being
Three drug, alcohol, paternity placed with potential adopters without
testing companies go into
any court decision and without the
administration
parents being first notified or having
legal advice and despite there being
Trimega
Laboratories
Limited, potentially suitable family members.
Screensafe UK Limited and Ingemino
Testing Services Limited went into The Family Rights Group also fears
administration on the 7th April 2014. proposals that, it says, seem to
Paul Flint and Brian Green of KPMG introduce an underlying presumption
were appointed joint administrators.
against siblings being placed together.
The submission sets out safeguards to
Trimega Laboratories Limited, which ensure fair process and ensure the
operates out of Blackley, Greater child's welfare needs, including their
Manchester, provides testing that identity and right to family life, are
supports decisions in child protection central.
cases, offering services such as hair
drug, alcohol and steroid testing, along The submission is here.
with DNA relationship testing services.

www.familylawweek.co.uk

Family Law Week May 2014 - 10

Route set out for carer who
is neither parent nor
guardian to participate in
adoption proceedings

the court cannot grant leave unless
there has been a change in
circumstances. AR fell outside of
the statutory definitions of a
"parent" or a "guardian".

In Re G (A Child) [2014] EWCA Civ
432, the Court of Appeal has
considered the legal route for a person
who is not a parent or guardian to seek
to
participate
within
adoption
proceedings.

2. A person who is not a parent or
guardian could, however, once the
adoption application had been
made, make an application for
leave to apply for a residence order
as a result of the application of the
provisions of ACA 2002, s29(3) and
(4). Such an application would
follow the FPR 2010 Part 18
procedure.

G, who was 3 years old, had been made
subject of a final care order and a
placement order on 2nd November
2012. At the time of G's birth, his
mother had handed over the care of
him to AR. She was the mother of the
partner of G's mother at the time of G's
birth. Since the partner was not G's
father, AR was not related biologically
to G. However, she had cared for G
until the care and placement orders (so
for a total of about 18 months).
G was placed with prospective
adopters in May 2013. The prospective
adopters issued an application to adopt
G on 19th August 2013. AR made an
application for leave to oppose the
adoption order on the ground that
there had been a significant change of
circumstances.
At first instance, the judge held that an
application for leave to oppose
adoption under the Adotion and
Children Act 2002 ("ACA 2002") may
only be made by a parent or guardian
within the meaning of the act and that
AR did not come within the terms of
that
provision.
She
considered
whether, as an alternative, AR should
be joined as a respondent to the
adoption application under FPR 2010 r
14.3. The judge held that such a course
would be wholly unjustified and
lacking merit, and therefore refused
AR's application.
AR appealed to the Court of Appeal.
Permission to appeal was granted by
McFarlane LJ on 14th February 2014.
McFarlane LJ (with whom Lewison
and Sullivan LLJ agreed) set out the
route for participation in the adoption
proceedings for a person in the
circumstances of AR:
1. Once an adoption application has
been issued with respect to a child
who is the subject of a placement
order, no parent or guardian may
oppose the making of an adoption
order without the court's leave and

3. An application under section
29(4)(b) for a residence order was
an application relating to the
initiation of proceedings, rather
than a decision relating to the
adoption of the child. ACA 2002, s
1 did not therefore apply and the
child's welfare was not therefore
the paramount consideration.
4.
There
was
no
discrete
requirement for an applicant under
section 29(4)(b) to show a change of
circumstances, but any change in
the
underlying
circumstances
would be of great relevance to the
assessment of the prospects of
success for the proposed residence
application and when considering
the welfare of the child. The
application
would
fall
for
adjudication in accordance with the
approach for applications for leave
to apply to revoke placement
orders as described by Wilson LJ
(as he then was) in M v
Warwickshire County Council
[2007] EWCA Civ 1084, [2008] 1
FLR 1093.
5. It was also technically correct that
AR was able to apply to be joined as
a party to the adoption proceedings
whether or not she was at the same
time given leave to apply for a
substantive order, as per the
operation of FPR 2010 r 14.3.
However when considering such
an application, in common with the
approach taken in Re B (Paternal
Grandmother: Joinder as Party)
[2012] EWCA Civ 737, [2012] 2 FLR
1358, the court should have an eye
to what may follow joinder.
6. The circuit judge had therefore
not
conducted
an
exercise
compatible with the different
considerations which would apply
under ACA 2002, s29(4). On the
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facts of the case, however, applying
the correct test as identified by the
Court of Appeal, AR should not be
granted permission to apply for a
residence order. She also did not
have sufficient interest to be joined
as a party to the adoption
application.
The appeal was therefore dismissed.
Ruth Henke QC of 30 Park Place and
Lucy Leader of Angel Chambers
(instructed by Goldstones Limited)
represented the appellant. Lorna
Meyer QC of No 5 Chambers
(instructed by City and Council of
Swansea)
represented
the
first
respondent. Catherine Heyworth of 30
Park Place (instructed by Graham
Evans & Partners) represented the
second respondent. Ann Chavasse of St
Ives Chambers (instructed by David
Prosser & Co.) represented the third
respondent.
For the judgment and summary by
Thomas Dudley of 1 Garden Court
Chambers, which is reproduced here,
please click here.

Guide to statutory
instruments coming into
force on 22 April 2014
The following statutory instruments,
made in recent months, come into force
on the 22nd April 2014 in consequence
of the establishment of the family court
and/ or the implementation of Parts 1
and 2 of the Children and Families Act
2014.
To access the individual statutory
instrument , please click on the title of
the relevant SI.

Access to Justice Act 1999
(Destination of Appeals) (Family
Proceedings) Order 2014, SI 2014/620
This Order provides for the routes of
appeal from decisions of certain types
of judges or other office holders sitting
in the family court. The effect of the
Order is that such appeals will be dealt
with in the family court, in accordance
with distribution of business rules
made by the Lord Chief Justice under
section 31D of the Matrimonial and
Family Proceedings Act 1984 (c.42),
instead of the Court of Appeal as
provided by section 31K of the
Matrimonial and Family Proceedings
Act 1984 or (in so far as appeals against
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decisions of the family court relating to
contempt of court are concerned)
section 13(2A) of the Administration of
Justice Act 1960 (c.65).

(childcare etc.) and sections 98
(arrangements for living with former
foster
parents
after
reaching
adulthood) and 99 (promotion of
educational achievement of children
Article 3 revokes or amends provisions looked after by local authorities) on 13th
of the Access to Justice Act 1999 May 2014.
(Destination of Appeals) (Family
Proceedings)
Order
2011
(S.I. Article 6 commences certain sections of
2011/1044) in consequence of the Part 1 (adoption and contact) on 25th
establishment of the family court and July 2014. Section 1 is brought into
brings the use of terminology in the force in relation to England only.
2011 Order in line with this Order.

Child Arrangements Order
(Consequential Amendments to
Subordinate Legislation) Order 2014,
SI 2014/852
This Order makes amendments to
secondary legislation in consequence
of section 12 of the Children and
Families Act 2014, which removes the
definition of "residence order" and
"contact order" in section 8(1) of the
Children Act 1989 and replaces it with
a new order, the "child arrangements
order".

Children and Families Act 2014
(Commencement No. 1) Order 2014,
SI 2014/793

Children and Families Act 2014
(Transitional Provisions) Order 2014,
SI 2014/1042

2014, as applications
arrangements orders.

for

child

Article 7 makes clear that where a
person has failed to comply with
provision about contact that was
contained in a contact order made
before
the
22nd
April
2014,
notwithstanding that the contact order
will be deemed to be a child
arrangements order from 22nd April
onwards, sections 11J, 11L and 11O of
the 1989 Act (which relate to
enforcement and compensation), will
only apply in respect of the failure to
comply with that contact provision.
Article 7 does not affect the operation
of these sections in relation to
provision contained in a child
arrangements
order
(that
was
previously a contact order) that were
added to, or varied, by the court on or
after 22nd April.

This
Order
makes
transitional
provisions in connection with the
coming into force of provisions in Part
1 and Part 2 of the Children and
Families Act 2014 ("the 2014 Act"),
which were brought into force by S.I.s
2014/793 and 2014/889 on 22nd April Article
8
provides
transitional
2014.
provision in relation to the timetable
drawn up by virtue of section 32(1) of
Article 3 provides that the court's the 1989 Act for proceedings under
ability to make an order for post Part 4 of that Act.
adoption contact as provided for in
section 51A of the Adoption and Article 9 provides a time period by
Children Act 2002 ("the 2002 Act") will which an interim care or supervision
not apply in relation to an application order made before the 22nd April 2014,
for a post adoption contact order under that does not specify a date by which it
section 8 of the Children Act 1989 ("the is to expire, will cease to have effect.
1989 Act") commenced but not
disposed of prior to 22nd April 2014. Article
10
makes
transitional
Section 51A of the 2002 Act will only be arrangements in relation to the duty of
disapplied in relation to proceedings the court under section 31 of the 1989
that have arisen out of an application Act to consider a care plan made under
for a contact order as defined by section 31A of that Act, before it makes
section 8 of the 1989 Act.
a care order.

This Order brings sections 10 (Family
mediation information and assessment
meetings), 13 (Control of expert
evidence, and of assessments, in
children proceedings) and 17 (Repeal
of restrictions on divorce and
dissolution etc where there are
children) of the Children and Families
Act 2014 into force on 22nd April 2014. Article 4 provides that section 9(7) of
the 2014 Act which amends section
9(5)(a) of the 1989 Act will not apply in
Children and Families Act 2014
relation to family proceedings which
(Commencement No. 2) Order 2014,
commenced prior to 22nd April 2014
SI 2014/889
but have not been disposed of before
that date.
This Order brings into force the
following provisions of the Children Article 5 sets out transitional
and Families Act 2014 relevant to arrangements
relating
to
the
family lawyers.
requirement to attend a family
mediation information and assessment
Article 4 commences section 9 (contact: meeting contained in section 10 of the
post adoption) and certain provisions 2014 Act.
of Part 2 (family justice) on 22nd April
2014 to coincide with the introduction Article 6 deems contact orders and
of the single family court.
residence orders that were made under
section 8 of the 1989 Act prior to 22nd
Article 5 commences section 4 April 2014, as child arrangements
(recruitment, assessment and approval orders. It also deems applications for
of prospective adopters), section 7 (the contact orders and residence orders
Adoption and Children Act register), that were made before the 22nd April
section 78 (making and approval of but are still in progress on 22nd April
code), certain sections of Part 4
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Article
11
makes
transitional
arrangements in relation to section 17
of the 2014 Act.

Civil Legal Aid (Financial Resources
and Payment for Services)
(Amendment) Regulations 2014, SI
2014/812
Regulation 2(2)(a) adds regulation
5(1)(ga) to the 2013 Regulations, to
provide that there is to be no
determination in relation to the
financial resources of an individual for
the civil legal services of family
mediation for a Mediation Information
and Assessment meeting if that
individual is a party to that meeting
and another party to that meeting has
already been assessed as financially
eligible for family mediation for that
meeting.

Family Law Week May 2014 - 12
Regulation 2(2)(b) adds regulation
5(1)(ha) to the 2013 Regulations, to
provide that there is to be no
determination in relation to the
financial resources of an individual for
family mediation, if the individual is an
applicant under the Convention on the
Civil Aspects of International Child
Abduction which was signed at the
Hague on 25th October 1980 (which is
referred to in these Regulations as the
1980 Hague Convention).
Regulation 3 provides that the
amendments made by regulation 2 do
not apply to pre-commencement
applications for family mediation.

Civil Legal Aid (Procedure)
(Amendment) Regulations 2014, SI
2014/814
These Regulations amend the Civil
Legal Aid (Procedure) Regulations
2012 (S.I. 2012/3098) ("the Procedure
Regulations").
The
Procedure
Regulations make provision about the
making
and
withdrawal
of
determinations that an individual
qualifies for civil legal services under
sections 9 and 10 of the Legal Aid,
Sentencing and Punishment of
Offenders Act 2012 (c. 10) ("the Act").
These Regulations amend the evidence
requirements relating to victims of, or
persons at risk of, domestic violence,
and persons with a child who has
experienced, or is at risk of, child
abuse, who seek civil legal services
under the Act.
Regulation 2 amends regulation 33 of
the Procedure Regulations to add to the
list of acceptable evidence of domestic
violence, or of a risk of domestic
violence. The additional evidence
relates to: police bail for a domestic
violence offence; refusal of entry to a
refuge on account of the refuge having
insufficient accommodation; referral
by a health professional to a specialist
support service; domestic violence
protection notices; domestic violence
protection orders; and binding over
orders for a domestic violence offence.
Regulation 2 also amends the existing
evidence requirements relating to
multi-agency
risk
assessment
conferences, medical evidence and
admission to a refuge.
Regulation 3 amends regulation 34 of
the Procedure Regulations to add to the
list of acceptable evidence of a risk of
child abuse. The additional evidence

The
amendments
align
relates to police bail for a child abuse court.
remuneration with the new structure
offence.
and jurisdiction of the family court. As
Regulation 4 amends regulation 42 of a result, fees vary according to the
the Procedure Regulations. Under new person or court before whom
regulation 42(1)(k)(iia) the Director of proceedings are heard.
Legal Aid Casework will be able to
addition
to
incorporating
withdraw a determination that civil In
legal services are available to an amendments consequential on the
individual if the evidence relied on for establishment of the family court,
the purposes of regulation 33 related to paragraphs 1(3), 2(2) and 2(4) of the
a person being on police bail and that Schedule amend the fees payable for
person is not ultimately charged with a legal representation in care or
domestic violence offence. Under new supervision proceedings under section
regulation 42(1)(k)(iib) the Director of 31 of the Children Act 1989. Paragraph
Legal Aid Casework has similar 1(3) of the Schedule amends the fixed
powers to withdraw a determination fees in table 2(c). Paragraph 2(4) of the
for civil legal services in respect of Schedule inserts new table 9(aa),
regulation 34, where a person is on providing the rates which will be used
police bail for a child abuse offence but to calculate the threshold at which
is not ultimately charged. Under new cases escape the fixed fee scheme
regulation 42(1)(k)(iic) the Director will (pursuant to the Lord Chancellor's
be able to withdraw a determination contract with providers) and the
that civil legal services are available to hourly rates which will apply
These
amendments
an individual if the evidence relied on thereafter.
for the purposes of regulation 33 was a implement a 10% reduction in fees for
and
attendance,
domestic violence protection notice, preparation
which formed the basis for an attendance at court or conference with
unsuccessful application for a domestic counsel and travel and waiting time.
Both tables 2(c) and 9(aa) also
violence protection order.
Part 2 of these Regulations provides implement the amendments made in
that the amendments made in Part 1 do consequence of the introduction of the
not apply to pre-commencement family court.
applications for civil legal services
(within the meaning given by Regulation 3 provides that the
amendments made by paragraphs 1(3),
regulation 6).
2(2) and 2(4) of the Schedule do not
apply
to
pre-commencement
Civil Legal Aid (Remuneration)
applications for civil legal services.
(Amendment) (No. 2) Regulations
Regulations 4 to 6 define a "pre2014, SI 2014/586
commencement application".
These Regulations amend the Civil
Legal Aid (Remuneration) Regulations
2013 (S.I. 2013/422) ("the 2013
Regulations"), which make provision
about payment by the Lord Chancellor
to providers of civil legal services
under arrangements made for the
purpose of Part 1 of the Legal Aid,
Sentencing and Punishment of
Offenders Act 2012 (c. 10).
Regulation 2 and the Schedule to these
Regulations make amendments which
are consequential on the introduction
of the new single family court by the
Crime and Courts Act 2013 (c. 22). The
changes
amend
the
provisions
governing remuneration for matters
which will be heard before the family
court. Previously, remuneration varied
according to the court before which
proceedings were heard, such as the
county court or magistrates' court. In
future, most family matters will be
heard by judges sitting in the family
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Crime and Courts Act 2013
(Commencement No. 10 and
Transitional Provision) Order 2014, SI
2014/954
Section 17, together with Schedule 9, 10
and 11 which it introduces, makes
provision for the establishment of a
single County Court for England and
Wales, replacing the structure of
individual county courts for specific
districts, and for the establishment of a
family court, replacing the structure of
family proceedings spread across
magistrates' court, county courts and
the High Court.

Crime and Courts Act 2013
(Consequential, Transitional and
Saving Provisions) Order 2014,SI
2014/820
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This Order revokes the Civil Courts
Order 1983 ("the 1983 Order"), together
with numerous amending orders,
following the coming into force of
section 17 of, and Schedule 9 to, the
Crime and Courts Act 2013 (c.22) ("the
2013 Act"), which establishes a single
County Court for England and Wales,
replacing the structure of individual
county courts for specific districts
which
previously
exercised
jurisdiction.
The 1983 Order designated the places
where both the district registries of the
High Court and the county courts were
located. It also specified those county
courts which had jurisdiction in respect
of proceedings under, amongst other
statutes, the Matrimonial and Family
Proceedings Act. However, following
the implementation of both the single
County Court and the family court, it is
no longer necessary, or possible, to
confer jurisdiction in this way.
The 1983 Order is replaced by the Civil
Courts Order 2014 (SI 2014/819),
which, unlike the earlier order, only
designates those places where district
registries of the High Court will be
located. However, although it replaces
the 1983 Order, the 2014 Order does
not revoke it. This is because the 2013
Act will repeal some of the relevant
order making powers in primary
legislation on the same date that the
1983 Order is revoked. On that basis, it
is not possible to use those powers to
revoke the 1983 Order, or the
numerous amending orders, in their
entirety. Accordingly, it is necessary to
use the powers in the 2013 Act to make
the
necessary
consequential
amendments and transitional and
savings provisions.

Crime and Courts Act 2013 (Family
Court: Consequential Provision)
Order 2014, SI 2014/605

as provided for in section 17 of the
Crime and Courts Act 2013 (c.22). The
coming into force of the family court
means that magistrates' courts and the
county court will no longer have
jurisdiction to hear family proceedings
or matters relating to the enforcement
or variation of orders made in family
proceedings. These matters will be
dealt with in the family court.
Schedules 10 and 11 to the Crime and
Courts Act 2013, together with the
Crime and Courts Act 2013 (Family
Court: Consequential Provision) Order
2014 make amendments to various
primary provisions to reflect the
coming into force of the family court.
This Order makes amendments to
secondary legislation for that same
purpose. In particular it amends
various statutory instruments to reflect
the fact that matters referred to in them
will be heard in the family court; and
amends various other statutory
instruments which make provision for
proceedings in the magistrates' courts
to remove from them references to
matters which will no longer be heard
in those courts.

Crime and Courts Act 2013 (Family
Court: Transitional and Saving
Provision) Order 2014, SI 2014/956
These Rules make transitional and
savings provision in relation to the
establishment of the single family
court. The single family court is
established by section 17(3) of the
Crime and Courts Act 2013 (c.22) (the
"2013 Act").
Article 3 continues any proceedings
issued before 22nd April 2014 in the
family court where those proceedings
are under jurisdiction that is
transferred to or conferred upon the
family court by the 2013 Act.

Article 4 continues the validity of any
composition of bench or allocation
This Order makes amendments to decision in transferred proceedings, as
primary
legislation
which
are well as authorisations to conduct
consequential upon the establishment business of an original court.
of the family court, as provided for in
section 17(3) of, and Schedules 10 and Articles 5 and 6 contain general savings
11 to, the Crime and Courts Act 2013.
for anything done in relation to
transferred proceedings, and for
judgments, orders, warrants, directions
Crime and Courts Act 2013 (Family
and other acts in transferred
Court: Consequential Provision)
proceedings.
(No.2) Order 2014, SI 2014/879
Article 7 ensures that any alleged acts
This Order makes amendments to of contempt of court that occurred
secondary legislation in consequence before 22nd April 2014 are subject only
of the establishment of the family court to sentencing powers that were in place
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when the alleged act of contempt of
court occurred.
Article 8 continues the validity of
family panels created prior to 22nd
April 2014.
Articles 9 to 11 make transitional and
saving provision in connection with
appeals from decisions of transferred
proceedings. Existing rights of appeal
continue for these decisions on and
after
the
transfer
day
with
modifications in consequence of the
family court.

Family Court (Composition and
Distribution of Business) Rules 2014,
SI 2014/840
These Rules make provision for the
composition of the family court and for
the distribution of business of the
family court among judges of the court.
Part 2 makes provision for how the
family court should be composed,
including when hearing appeals.
Part 3 gives powers to the President of
the Family Division and the Lord Chief
Justice (or his or her nominee) to
authorise judges of specified levels to
conduct specified business in the
family court.
Part 4 makes provision for the
chairmanship of the family court when
it is composed of lay justices.
Part 5 deals with the distribution of
business in the family court, including
the initial allocation of the proceedings
listed in Schedule 1, of emergency
applications, of applications for the
assessment of costs and of appeals.
Provision is made for the initial
allocation of applications made in
existing proceedings or in connection
with proceedings that have concluded,
including setting out in Schedule 2
various remedies which may not be
granted by certain judges, or levels of
judges, in the family court. Provision is
also made for the initial allocation of
other proceedings, by reference to the
factors specified in rule 20(2).
Part 6 makes provision for the
President of the Family Division to
issue guidance on the application and
interpretation of Part 5, after consulting
the Lord Chancellor or, in certain
circumstances,
with
the
Lord
Chancellor's agreement.
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Family Court (Constitution of the Lord Chancellor to specify reflect the coming into force of the
Committees: Family Panels) Rules provisions under which warrants of family court—
2014, SI 2014/842
arrest, commitment, detention or
distress can be issued by a justice of the
Ÿ Part
2
(Application
and
These Rules make provision for the peace or specify court orders of any
interpretation);
formation of family panels and for their description. The effect of such a
Ÿ Part 9 (Applications for a financial
meetings, chairmen and deputy specification is that a warrant of arrest,
remedy);
chairmen and functions.
commitment, detention or distress
Ÿ Part 10 (Applications under Part 4
issued by a justice of the peace under a
of the Family Law Act 1996);
specified provision or for the
Ÿ Part 11 (Applications under Part 4A
Family Court (Contempt of Court)
enforcement of a specified court order
of the Family Law Act 1996);
(Powers) Regulations 2014, SI
may be executed by a civilian
Ÿ Part 23 (Miscellaneous rules about
2014/833
enforcement officer.
evidence);
Ÿ Part 25 (Experts and assessors);
These Regulations limit the powers This Order specifies orders of the
Ÿ Part 27 (Hearings and directions
exercisable by certain judges of the family court for the purposes of section
appointments);
family court when dealing with an 125A(3) of the 1980 Act with the effect
Ÿ Part 29 (Miscellaneous);
individual for certain types of that civilian enforcement officers may
Ÿ Part 30 (Appeals);
contempt of court in the family court. execute
warrants
of
arrest,
Ÿ Part
32
(Registration
and
Unless specified in these Regulations commitment, detention or distress
enforcement of orders);
the maximum committal powers issued by a justice of the peace (who
Ÿ Part 33 (Enforcement).
available to judges of the family court will for the purposes of the family
will be the powers currently available court be District Judges (Magistrates' In addition, these Rules insert into the
to the High Court (section 14(4B) of the Courts) or justices of the peace who are FPR 2010 a new Part 37 to make
Contempt of Court Act 1981 (c.49) and not District Judges (Magistrates' freestanding provision in the FPR 2010
section 31E(1)(a) of the Matrimonial Courts)) for the enforcement of an in relation to applications and
and Family Proceedings Act 1984 (c.42) order of the family court.
proceedings in relation to contempt of
as inserted by Schedule 10 to the Crime
court.
and Courts Act 2013 (c.22)).
A civilian enforcement officer is
defined by section 125A(2) of the 1980 These Rules also introduce a
Regulation 3 limits the committal Act as a person who is employed by a requirement to obtain permission to
powers exercisable by a judge of prescribed class of authority which appeal from the decision of a District
district judge level when dealing with performs functions in relation to any Judge (Magistrates' Courts) and new
an individual for contempt in the face area specified in the warrant and who time limits for filing an appellant's
of the court to a maximum period of is authorised to execute warrants.
notice and a respondent's notice where
one month.
there is an appeal or application for
permission to appeal against a case
Regulation 4 limits the committal Family Procedure (Amendment No.
management decision.
powers exercisable by a lay justice 2) Rules 2014, SI 2014/667
Transitional and saving provision is
when dealing with an individual for
made in rule 45.
contempt of court for breaching a These Rules amend the Family
judgement, order or undertaking in the Procedure Rules 2010 (S.I. 2010/2955)
family court, other than for the ("the FPR 2010"). The amendments Family Procedure (Amendment No.
payment of money, to a maximum made to the FPR 2010 by rules 3 to 44 of 3) Rules 2014, SI 2014/843
period of two months. Regulation 4 these Rules are made to reflect the
also limits the committal powers creation of the family court, to insert a These Rules amend the Family
exercisable by a lay justice when new Part 37, and to make some Procedure Rules (S.I. 2010/2955) ("the
dealing with an individual for adjustments to the appeals rules in Part FPR 2010"). The amendments made to
contempt in the face of the court to a 30.
the FPR 2010 by these Rules are made
maximum period of one month.
Provision in respect of the family court under or in consequence of and to
is made in section 17 of, and Schedules support certain provisions of the
Regulation 5 limits the level of fine a 10 and 11 to, the Crime and Courts Act Children and Families Act 2014 (c.6)
judge of the family court, except a 2013 (c.22). The family court, and the ("the 2014 Act"). The amendments also
judge of High Court judge level, may High Court, have jurisdiction to deal adjust service rules applicable to
impose when dealing with a person for with family proceedings.
certain
private
law
children
contempt of court in the family court to
proceedings.
an amount not exceeding level 5 on the The jurisdiction formerly exercised by
standard scale. For a judge of High magistrates' courts and county courts In particular, the Rules amend the FPR
Court judge level there is no maximum in relation to family proceedings, and 2010 as follows:
level of fine for contempt of court.
enforcement of orders made in family
1. to provide for a court process for
proceedings, held by magistrates'
proceedings for orders under new
courts and county courts, is removed
Family Court Warrants (Specification by provision in the Crime and Courts
section 51A(2) of the Adoption and
of Orders) Order 2014, SI 2014/832
Children Act 2002 (c.38) as inserted
Act 2013.
by section 9 of the 2014 Act relating
Section 125A(3) of the Magistrates' In particular, these Rules amend the
to post-adoption contact and
Courts Act 1980 ('the 1980 Act') allows following Parts of the FPR 2010 to
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variation and revocation of these
orders;
2. to make rules under and amend
rules in consequence of section 10
of the 2014 Act which creates a new
statutory requirement for a
prospective applicant to attend a
family mediation information and
assessment meeting before making
certain family applications;
3. to make amendments in
consequence of section 12 of the
2014 Act which replaces contact
orders and residence orders with
new child arrangements orders and
on Schedule 2 to the 2014 Act which
makes consequential amendments
to primary legislation in relation to
the new orders;
4. to make amendments in
consequence of the requirements
relating to expert evidence and
children
proceedings
being
contained in section 13 of the 2014
Act instead of rules of court;
5. to adjust the court process in
consequence of the requirement
inserted by section 14 of the 2014
Act into section 32 of the Children
Act 1989 (c.41) for care and
supervision proceedings and other
proceedings under Part 4 of the
1989 Act to be resolved within 26
weeks and to facilitate the
resolution of proceedings within
that period;
6. to make amendments in
consequence of the repeal by
section 17 of the 2014 Act of section
41 of the Matrimonial Causes Act
1973 (c.18) and section 63 of the
Civil Partnership Act 2004 (c.33);
and
7. to create a duty on the court
officer to serve applications and
certain accompanying documents
in certain private law children
matters.

Family Proceedings Fees
(Amendment) Order 2014, SI
2014/877

It incorporates those fees relating to
family proceedings which have been
removed from the Magistrates' Courts
Fees Order 2008 (S.I. 2008/1052) on the
establishment of the single family court.

The local authority plan, supported by
the Guardian, was to place the child
with an extended family member with
a view to a Special Guardianship Order
being made following a trial placement.

Where fee 2.2 has been paid before this The mother was opposed to such a
order comes into force, a refund of placement and she made an
£1,360 is payable if a final order is application for residential assessment
made at a case management conference under s.38(6) CA 1989.
or case management hearing.
Residential assessment application
The schedule to this Order contains a Sir James Munby P reviewed the case
new schedule showing all the fees law with regards to section 38(6), and
went on to consider the amendments
payable in family proceedings.
made by the Children and Families Act
2014.
Justices' Clerks and Assistants Rules
2014, SI 2014/603
"19.Later
this
month,
the
amendments to section 38 of the
These Rules authorise justices' clerks
1989 Act effected by the Children
and assistants to justices' clerks to carry
and Families Act 2014 will be
out certain functions of the new single
brought into force. Sections 38(7A)
family court. These Rules require
and (7B), inserted by section 13(11)
justices' clerks and assistants to justices'
of the 2014 Act, provide as follows:
clerks to refer matters back to the court
where it would be inappropriate to
"(7A)
A direction under
carry out an authorised function.
subsection (6) to the effect that
These Rules are made as part of the
there is to be a medical or
establishment of the single family court.
psychiatric examination or
other assessment of the child
may be given only if the court is
of the opinion that the
President gives guidance on
examination
or
other
extensions beyond 26 weeks
assessment is necessary to assist
in care proceedings
the court to resolve the
proceedings justly."
In Re S (A Child) [2014] EWCC B44 the
President of the Family Division, Sir
(7B) When deciding whether to
James Munby, has given guidance as to
give
a
direction
under
the factors which the court might
subsection (6) to that effect the
consider when determining whether to
court is to have regard in
extend care proceedings beyond 26
particular to –
weeks. In the same judgment he
returned to the meaning of 'necessary'
(a) any impact which any
for the purposes of determining
examination
or
other
whether to approve an application by
assessment would be likely to
the mother for an assessment under s
have on the welfare of the
38(6) of the Children Act 1989.
child, and any other impact
Facts
S was the mother's fourth child. The
mother's elder three siblings had been
removed from her care a number of
years ago. The mother is a vulnerable
woman who struggles to care for
herself, she has mental health
problems, an anxiety disorder and low
IQ.

This Order amends the Family S was born in October 2013. By the time
Proceedings Fees Order 2008 (S.I. of the final hearing care proceedings
had been running for approximately
2008/1054).
five months. The court had the benefit
It increases fees payable in family of a local authority parenting
assessment in respect of the mother
proceedings.
and also a psychiatric assessment from
an independently instructed expert.
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which giving the direction
would be likely to have on the
welfare of the child,
(b) the issues with which the
examination
or
other
assessment would assist the
court,
(c) the questions which the
examination
or
other
assessment would enable the
court to answer,
(d) the evidence otherwise
available,
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(e) the impact which the
direction would be likely to
have on the timetable,
duration and conduct of the
proceedings,

Ÿ However, he approved of Pauffley
J's judgment in Re NL (A child)
[2014] EWHC 2740 (Fam) that
"justice must never be sacrificed
upon the altar of speed".

Family Justice Council asked
to act on Law Commission's
recommendation concerning
matrimonial needs

(f) the cost of the examination
or other assessment, and

Ÿ The President in Re B-S had dealt
with the possibility of extension
beyond 26 weeks in a potential
adoption case if the court was not
properly equipped to make
decisions. In Re S he said at
paragraph 27 "That approach,
which is entirely compatible with
the requirements of section 32,
applies not just in the particular
context under consideration in Re
BS- but more generally".

The Ministry of Justice has asked the
Family Justice Council to take forward
the
Law
Commission's
recommendation to clarify the law of
"financial needs" on divorce or
dissolution of a civil partnership.

(g) any matters prescribed by
Family Procedure Rules."
The factors that the court should have
regards to are set out in the new
s.38(7B). The President went on to say:
21. For present purposes the key
point is the use in common in
section 38(7A) of the 1989 Act,
section 13(6) of the 2014 Act and
FPR 25.1 of the qualifying
requirement that the court may
direct the assessment or expert
evidence only if it is "necessary" to
assist the court to resolve the
proceedings. This phrase must
have the same meaning in both
contexts. The addition of the word
"justly" only makes explicit what
was necessarily implicit, for it goes
without saying that any court must
always act justly rather than
unjustly. So "necessary" in section
38(7A) has the same meaning as the
same word in section 13(6), as to
which see Re TG (Care Proceedings:
Case
Management:
Expert
Evidence) [2013] EWCA Civ 5,
[2013] 1 FLR 1250, para 30, and In re
H-L (A Child) (Care Proceedings:
Expert Evidence) [2013] EWCA Civ
655, [2014] 1 WLR 1160, [2013] 2
FLR 1434, para 3."
Scope to extend care proceedings
beyond 26 weeks
The President also considered the
wider context of the case. The timescale
of proceedings had already taken five
months.
The President considered the new
provisions of the 2014 Act amending
s.32 of the 1989 Act.
Regarding
the
new
statutory
framework he made a number of
points:
Ÿ The 26 week time limit is a
mandatory limit which must be
complied with, subject to the
statutory exception set out in the
new s.32(5). He reiterated his
message that deadlines can and
must be met.

In March 2014 the Law Commission
'Matrimonial Property, Needs and
Agreements' report found there was
confusion about how one person
should be required to meet the other's
financial needs after their relationship
has ended. However, the Ministry of
Justice considers that under the current
law the exact meaning of 'needs' is
unclear and there is confusion about
the extent to which one spouse should
be required to meet the other's needs
and for how long.

Ÿ Whether a case would warrant a
s.32(5)
extension
must
be
determined on a case by case basis.
But by way of illustration, it may be
appropriate in drug abuse/alcohol
abuse cases or cases involving
parental mental ill-health to
consider an extension beyond 26
weeks to see if a parent can make Justice Minister Simon Hughes said:
changes
within
the
child's
"We want separating couples to
timescales. However, extensions
have the best information available
should not be granted in the hope
to help when they approach the
that something may turn up. But
difficult and emotional separation
rather: "Typically three questions
process. This new guidance will
will have to be addressed. First, is
lead to a better understanding and
there some solid, evidence based,
more realistic expectations of what
reason to believe that the parent is
they will expect to receive as
committed to making the necessary
financial settlements and enable
changes? If so, secondly, is there
swifter and better resolution of
some solid, evidence based, reason
disputes.
to believe that the parent will be
able to maintain that commitment?
"We are committed to making sure
If so, thirdly, is there some solid,
that when couples do make the
evidence based, reason to believe
decision to separate they make use
that the parent will be able to make
of mediation rather than go
the necessary changes within the
through the confrontational and
child's timescale?" Para.38 Re S.
stressful experience of going to
court. This new guidance will help
Anthony Hand of College Chambers,
mediators give advice to separating
Southampton (instructed by Tanya
couples so that they can settle
Hall, Bournemouth Borough Council
disputes out of court. In those cases
legal services) represented the local
that do go to court it will also help
authority; Andy Pitt (of Aldridge
the judiciary and prevent regional
Brownlee Solicitors LLP) represented
variations in the interpretation of
the mother; Nicola Preston (of Dutton
'financial needs'."
Gregory) represented the father; and
Steven Howard of 3 PB (instructed by
Pengillys) represented the children's New guidance will be published later
in the year and is intended to help:
guardian.
For the judgment and summary, by
Anthony Hand of College Chambers,
from which this item is derived, please
click here.

Ÿ Divorcing couples - by dispelling
myths about need and help couples
to approach the separation process
with realistic expectations.
Ÿ The Judiciary - by removing the
regional
variations
in
the
interpretation of 'financial needs' as
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identified by the Law Commission.
Ÿ Mediators – so they will be able to
give financial advice to help
separating couples settle disputes
out of court.
The MoJ says that the Law
Commission's report put forward three
main recommendations:
1. written guidance to define and
explain financial need;
2. an assessment of the feasibility of
producing numerical guidance to
calculate the likely financial
outcome of divorce or dissolution;
and
3. making qualifying nuptial
agreements statutorily binding
through amendments to the
Matrimonial Causes Act 1975.
The Ministry of Justice is taking
forward
the
first
of
these
recommendations and is currently
considering the law Commission's
report
more
fully,
including
considering the next steps on prenuptial agreements and the feasibility
of producing numerical guidance. An
interim response to the report will be
published in August 2014.

"A mediator's role is to assist
people to reach an agreement, with
such work being coordinated
alongside separate legal and
financial
advice.
Mediators
certainly give valuable information,
but advice could be regarded as
something that would damage
their neutrality and – potentially –
their overall value to the couple
they are working with."
For an article, by Spencer Clarke, a
lawyer with the Law Commission who
was part of the report team, explaining
the Law Commission's report, please
click here.

Legal Services Consumer
Panel calls for contribution
of fee-charging McKenzie
Friends to be recognised
The Legal Services Consumer Panel
has published the first-ever detailed
study into the emerging market of
fee-charging McKenzie Friends.

Ÿ A culture shift which recognises
fee-charging McKenzie Friends as a
legitimate feature of the modern
legal services market. They should
be viewed as providing valuable
support that improves access to
justice in the large majority of cases.
Ÿ Fee-charging McKenzie Friends
should commit to self-regulation by
establishing a trade association and
code
of
practice
covering
courtroom
and
commercial
practices.
Ÿ Some limited changes to the
guidance issued to judges, which
would give them more discretion to
grant a right of audience to
McKenzie Friends when this would
be in the interests of justice.
However, automatic rights of
audience should not be granted.
Ÿ Tackling the minority of bad
McKenzie Friends through use of
civil restraint orders, enforcement
by
trading
standards
and
transparency when formal action is
taken.

Traditionally, a McKenzie Friend
supports litigants in person by
Ÿ Widely available and objective
providing moral support, taking notes,
consumer advice on using a
helping with case papers and quietly
McKenzie Friend.
giving advice in court. There have been
reports of increasing numbers of fee- Elisabeth Davies, Chair of the Legal
Alison Hawes, Partner at Irwin charging McKenzie Friends, especially Services Consumer Panel, said:
in family cases, following changes to
Mitchell, said:
legal aid eligibility in April 2013. Some
"If you are getting divorced or
of these McKenzie Friends are
"It is very welcome to see the
fighting for access to your children,
expanding the role by providing legal
Government investing both time
but cannot afford the services of a
advice and seeking a right of audience,
and money into providing clarity
lawyer, often the real choice is
in order to mirror the service offered by
around this hugely important issue,
between using a McKenzie Friend
lawyers.
which will not only even out
or going to court alone. While there
regional variations in how cases are
are legitimate concerns about the
While highlighting the potential
dealt with, but also provide
quality and behaviour of some
dangers of fee-charging McKenzie
practical guidance to couples about
McKenzie Friends, they can
Friends, who often assist people in
the law so they can better plan for
provide valuable support which
vulnerable situations, the Panel
the future.
improves access to justice and helps
concluded that the access to justice
the courts to get through their busy
benefits outweigh these risks. Despite
"Such guidance will also be
workload.
there being some individual cases
welcome by the family law
which had a serious impact on people,
community, as it will allow
"Despite McKenzie Friends doing
the study found no evidence of
specialist lawyers to provide an
more good than harm, conservative
widespread detriment. As a result, the
even greater level of support to
attitudes
mean
they
often
Panel rules out statutory regulation at
their clients.
encounter resistance in court and
this stage, but instead calls on the
barely get a mention in advice
sector to develop a credible system of
"However, there is a certain level of
guides. There needs to be a culture
self-regulation to earn greater trust
caution which needs to be
shift which recognises the reality of
from judges, the legal profession and
considered from the outset. For
the modern legal services market:
the general public alike.
example, it is a concern to see the
where legal aid is withdrawn and
Government suggest mediators
lawyers' fees are out of reach,
The
report
makes
15
will be tasked with giving both
alternative
providers
offering
recommendations, including action in
legal and financial advice.
different services will inevitably
the following areas:
emerge to fill the gap. Greater
acceptance of McKenzie Friends is
one of many adjustments the family
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courts will need to make in a world
where litigants in person are
becoming the norm.
"Fee-charging McKenzie Friends
must also do their bit to earn
greater recognition. This should
start with forming a credible trade
association to address the concerns
about
poor
courtroom
and
commercial practices highlighted in
our report. Going to court isn't
easy, leaving people open to
exploitation that can cause a lot of
damage. By raising standards and
marginalising the few rogue
operators, McKenzie Friends will
build public trust and at the same
time help themselves."
The report can be accessed here.

Child Arrangements
Programme and documents
published
The Child Arrangements Programme
and
accompanying
documents,
prepared by the Private Law Working
Group as part of the wholesale changes
coming into force on 22 April, have
been published.
They
comprise
the
following
documents (click on the title of each to
open it):
Ÿ Allocation
and
Gatekeeping
Guidance:
The Guidance ensures that all new
private law proceedings are
allocated to the appropriate level of
judge and, where appropriate to a
named case management judge (or
case manager in those cases
allocated to lay justices) who shall
provide
continuity
for
the
proceedings in accordance with the
President's Guidance on Judicial
Continuity
and
Deployment
(Private Law).
Ÿ Schedule to the Allocation and
Gatekeeping Guidance:
When, on allocation, Gatekeepers
are considering specifically the
issue of complexity, it is envisaged
that they will allocate all relevant
family applications (as defined) to
the lay justices (or at the first
hearing and dispute resolution
appointment by legal advisers)
unless they are of the type set out in
this Schedule which are allocated as
specified.

Ÿ Child Arrangements Programme On 1 February 2013 care and placement
Flowchart
demonstrating
the orders were made in respect of P, the
process of disputes over children.
child. The mother's last contact with P
was on 22 May 2013. On 25 October
Ÿ President's
Guidance
on 2013 Judge Newton made an order
Continuity and Deployment:
giving the local authority, Essex
The purpose of this Guidance is to County Council, leave to place P for
ensure that family proceedings are adoption and not long after P was
accorded the appropriate level of placed with prospective adopters, Mr
priority in their listing and that they and Mrs X. She has remained with
are case managed and heard by them ever since.
judges (including lay justices) and
legal advisers who provide On 3 February 2014 Mr and Mrs X
continuity of the conduct of the applied for an adoption order in
proceedings.
respect of P.
Ÿ President's Guidance on the use of
Prescribed Documents:
The
President
will
identify
documents that are to be in
prescribed form from time to time
with the object of ensuring that
documents filed by the parties and
their lawyers comply with the
content and standards set out in
any
prescribed
form.
The
identification of prescribed forms is
additional to and not in place of the
forms which are referred to in
Practice Direction 5A which
supports FPR 5.1.
Ÿ Practice Direction 12B which
contains the detail of the Child
Arrangements Programme.
Ÿ Practice Direction 12J – Child
Arrangements and Contact Order:
Domestic Violence and Harm.
The documents can be found here.

Adoption order made in
‘forced caesarean’ case

Ms Pacchieri did not oppose the
adoption. She has written to Essex
County Council enquiring of her
daughter's progress but decided not to
attend the court hearing. In her final
email to the local authority she wrote:
"I wish for my daughter the best.
Me personally I am trying to forget
this bad experience I had in
England. I love my daughter with
all my heart and I pray to see her
one day again."
Having considered social workers'
reports, Munby P concluded:
"Mr and Mrs X are good and loving
people. They are admirably
equipped to meet P's needs now
and into the future. P is obviously
thriving in their care and doing
very well. In all the circumstances,
and having regard to the 'welfare
checklist' in section 1(4) of the 2002
Act, P's welfare throughout her life
requires – demands – that she be
adopted. Nothing else will do."

The President of the Family Division, ‘Largest family justice reform
Sir James Munby, has approved the for a generation’ comes into
adoption of the daughter of Alessandra
effect
Pacchieri, who gave birth by forced
caesarean section in August 2012. The
Family justice reforms, which the
President's judgment is here.
Ministry of Justice has termed, 'the
largest for a generation' come into
Two months earlier Ms Pacchieri had
effect on 22 April.
suffered a panic attack and had been
detained pursuant to section 3 of the
Justice Minister Simon Hughes has
Mental Health Act 1983 on 13 June
said that the reforms "put children
2012. The NHS Trust made an urgent
clearly at the heart of the family justice
application to Mostyn J sitting in the
system and focus on children's needs
Court of Protection. Having concluded
rather than what parents see as their
that the mother lacked capacity to
own 'rights'." For an article by Simon
decide for herself, he authorised the
Hughes about the reforms for Family
performance of a caesarean section
Law Week, please click here.
and, if necessary and appropriate, the
use of restraint. That judgment is here.
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On the 22nd April the new single
Family Court comes into being and
most of the family justice provisions
from the Children and Families Act are
implemented.
Simon Hughes said:
"In 2011 the independent Family
Justice Review, chaired by David
Norgrove, found the family justice
system was no system at all. The
review found that vulnerable and
damaged children who were meant
to be protected were having their
'futures undermined' by excessive
delays, with care and supervision
cases taking an average of 56
weeks. This seriously harmed
children's chances of finding a
permanent home and potentially
damaged their development, as
well as causing them distress.
"These reforms mark a significant
moment for the family justice
system, when the proposals made
by the Family Justice Review are
delivered. But this is not the end of
the process I want to continue to
work with David Norgrove, so we
have a family justice system which
has the welfare of children at its
heart."

between different courts.

His Honour Judge Newton
appointed to High Court
bench

Justices' clerks and their assistants
will be authorised to assist all
judges across the Family Court
(including on undefended divorce His Honour Judge Roderick Brian
cases), allowing judges to focus Newton has been appointed a Justice of
the High Court with effect from 9 May
their time on more difficult cases.
2014 on the death of Mrs. Justice Baron.
Ÿ The introduction of a 26 week time The Lord Chief Justice will assign
limit for care proceedings to further Judge Newton to the Family Division.
reduce the excessive delays in these
cases and give greater certainty to
the children involved.
New child arrangements orders
that will encourage parents to focus
on the child's needs rather than
what they see as their own 'rights'.
Ÿ Expert
evidence
in
family
proceedings concerning children
only permitted when necessary to
resolve the case justly, taking
account of factors including the
impact on the welfare of the child.

Judge Newton, 55, was called to the Bar
by the Middle Temple in 1982. He was
appointed a Recorder in 1998, a Circuit
Judge in 2005 and is approved to sit as
a deputy High Court Judge.
Mrs. Justice Baron was called to the Bar
by the Middle Temple in 1976 and took
Silk in 1995. She was appointed a
Recorder in 1999 and a judge of the
Family Division of the High Court in
2004.

Ÿ Compulsory family mediation Cafcass praised for
information meetings so separating outstanding leadership by
couples must consider alternatives Ofsted
to the harmful and stressful court
battles when resolving financial Ofsted has found that outstanding
matters and arrangements for child leadership in Cafcass has led to a
contact.
wholesale
transformation
in
organisational
culture,
radically
These reforms form part of the improving the services children and
Edward Timpson, Children and Government's social justice strategy, families receive, and has steered the
which, it says, is aimed at making organisation to receiving an overall
Families Minister, said:
society function better by transforming grading of good in its first national
"The new 26 week time limit will
people's lives. The reforms to the inspection by Ofsted.
reduce unnecessary delays by
family justice system are designed to
ensuring that judges focus on the
allow children in difficult family In its report released today, Ofsted
facts without getting caught up in
situations, through no fault of their found that over the past five years
unnecessary
evidence
or
own, to get the support they need to Cafcass has significantly improved,
bureaucracy. These reforms will
allow them to move forward with their developing itself from an inadequate
mean a swifter system where
lives and build a positive future.
base in 2009 and one which the Public
children's best interests are placed –
Accounts Committee said was 'not fit
For a guide to the changes in public law for purpose' in 2010, to one that is now
where they rightly should be - at
children proceedings by Jennifer consistently good. Ofsted found that
the heart of decision making."
Kotilaine of 42 Bedford Row, please Cafcass' social workers consistently
The reforms being implemented on 22 click here.
work well with families to ensure
April will see:
children are safe and that the court
For a guide to the changes in private makes decisions that are in children's
Ÿ The introduction of the new Family children law proceedings by Anna best interests.
Court in England and Wales with a Heenan of Gregg Latchams LLP,
single system and a network of please click here.
Ofsted's inspectors also found the
single application points which is
following:
intended to make it easier for the For details of the Child Arrangements
public to navigate.
Programme, please click here.
Ÿ When parents need the court to
The Family Court is designed to For a guide to the statutory
ensure the right level of judge is instruments coming into force on 22nd
appointed for a particular case, in April, please click here.
the most suitable location. All
levels of judge being able to sit in
the same building, which will help
reduce the unnecessary delays
caused by cases transferring
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help them decide where their
children should live or who they
should have contact with, children,
young people and their families
receive a good service.
Ÿ Cafcass successfully helps children
and young people express their
wishes and feelings, and makes
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sure the court understands them.
Ÿ When a child needs to come into
care, Cafcass swiftly appoints a
Children's Guardian who quickly
gets to know the child and their
family, and gives good quality
advice to the court. This is helping
to avoid delay in children's lives.
The Guardians are good at helping
local authorities understand what
is best for children.
Ÿ Cafcass staff feel Cafcass is a good
place to work and levels of sickness
are very low.
Ÿ Cafcass has displayed outstanding
leadership. Managers are doing the
right things to make sure the work
is of good quality and that this
quality of work gets even better.
Managers at all levels do a good job
working closely with the courts,
local authorities and everyone
involved in making decisions for
children and families. Senior
managers have been very effective
in working with judges and other
leaders to drive changes in how
everyone co-operates to make
things better for children.

"This is a very good result for
Cafcass and validates the Cafcass
Board's focus and priority on
improving outcomes for children.
"I am particularly pleased that
Ofsted
has
recognised
the
effectiveness of the links Cafcass
has made with judges and other
sector leaders in making things
better for children across the family
justice system. For example,
Cafcass has played a key part in the
implementation of the revised
Public Law Outline (PLO) which
has reduced delays for children. I
also welcome Ofsted's support for
how a Board can add value to
service
delivery,
quality
improvement and good change
management."

An ECF application for civil legal
services is made where a case falls
outside the scope of legal aid but the
client or conducting solicitor believes
there is evidence to support there being
a requirement to provide funding
because failure to do so would be a
breach of, or having regard to any risk
that failure to do so would be such a
breach of, their Convention rights
(within the meaning of the Human
Rights Act 1998), or any rights of the
individual to the provision of legal
services that are enforceable EU rights.
An ECF determination can only be
granted if:
Ÿ the above exceptional case criteria
are met, and

Ÿ the relevant criteria set out in the
Ofsted found that improvements in
Civil Legal Aid (Merits Criteria)
Cafcass have also brought about
Regulations are met, and
considerable savings, with the cost of
sickness reducing from £3.3m in
Ÿ the relevant criteria set out in the
2009/10 to a projected £1.8m for the
Civil
Legal
Aid
(Financial
2013/14 financial year, and noted that
Resources and Payment for
developments in IT, such as
Services) Regulations are met.
smartphones for practitioners and
electronic records have improved A typical family application is in
social work practice.
private family law proceedings. In
particular these concern the right of
Cafcass Chief Executive Anthony The Ofsted report is here.
contact with and residence of the
Douglas CBE, said:
applicant's child or the division of
matrimonial assets. These cases
"This result is the culmination of
generally involve the determination of
No family law applications
five years of grit and determination
for exceptional case funding civil rights and obligations. The
from our organisation, with a
overarching question to consider is
have been granted in last
continued focus on driving forward
whether the withholding of legal aid
three months
improvements for the 140,000
would make the assertion of the claim
children we work with every year.
practically impossible or lead to an
The Ministry of Justice has released obvious unfairness in proceedings.
early statistics concerning exceptional
"We have been relentless in
case funding in legal aid. The period The statistics are here.
pursuing a strong performance
covered is April 2013 to March 2014.
management framework – there is
During that time there were 821 Benefits
now no hiding place for poor
of family law
applications in the family category. Of
practice in Cafcass. Equally, we
changes undermined by legal
these 8 were granted, 574 were refused,
have massively strengthened our
216 were rejected, 4 were withdrawn aid cuts: Law Society
learning and development support
and 14 were awaiting decision.
for hard pressed staff, to give them
The benefits of speeding up the way
the skills and tools they need to
The figures for the period April to that the family law courts work from 22
carry out difficult work.
December 2013 had already been April 2014 will be undermined by cuts
released. In the following three months to civil legal aid, the Law Society has
"We have responded to challenges
none
of the 204 applications for said.
such as high demand and reduced
exceptional
funding have been
funding by changing the way we
The Society says that whilst the
successful.
work, demonstrating a culture of
changes will speed up court processes
innovation which shows the public
Clause 10 of the Legal Aid Sentencing for dealing with issues arising from
sector can be as innovative as the
and Punishment of Offenders Act 2012 divorce and separation, and for taking
private sector."
(LASPO) introduced the practice of children who are at risk into local
Cafcass Chair, Baroness Tyler of applying for Exceptional Case Funding authority care, nevertheless, the fact
that more and more people are
(ECF) from the 1 April 2013.
Enfield, said:
representing themselves in the family
courts as a result of civil legal aid cuts
introduced in the Legal Aid,
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Sentencing and Punishment of tested legal aid for mediation for all possible, that cases are completed
Offenders Act 2012 is leading to more applicant parents in 1980 Hague within 26 weeks.
delay.
Convention child abduction cases.
It was felt cases were being conducted
Law Society president Nicholas Fluck This will mean that the applicant in a more focused and efficient way
said:
parent is now eligible for legal aid to under the revised PLO. Children's
cover the costs of mediation to help needs were felt to be identified earlier
resolve
these
cases.
Reunite in proceedings, with parties seen to be
'The Law Society supports the
changes, but the problem for many
International strongly believes that acting quicker and levels of delay,
separating and divorcing couples is
this new provision will encourage particularly in court proceedings,
getting access to legal advice to
more parents to engage in mediation in being reduced.
help them through the court
these difficult circumstances, resulting
process, or to find alternatives to
in an agreed solution and avoiding Practitioners described challenges they
court. The cuts in legal aid for
lengthy contested court hearings.
had experienced during the early
family law have put people off
stages of implementation and many
from seeking advice and support
The charity says that where parents are felt it would take time to adapt to the
from solicitors who can explain
not covered by legal aid, and do not new
requirements.
However,
where they stand and what their
have the means to cover the cost of practitioners believed that the positive
rights are.
mediation, we will continue to mediate aspects outweighed any challenges,
pro-bono.
and there were very good levels of
'It's important that victims of
engagement and motivation to 'make
domestic violence can still get legal
this work'. Practitioners were keen to
aid and that legal aid is still
Practitioners ‘positive’ about stress that the reduced timeframes had
available for family mediation.
encouraged and facilitated joint
the revised Public Law
However, the fact that more and
working
and
improved
Outline
more people are representing
communication between agencies.
themselves in the family courts is
Research carried out by University of Practitioners highlighted some areas
leading to more delay.
Plymouth and Ipsos MORI on behalf of that may require further consideration.
the Ministry of Justice suggests that Some felt that the focus to complete
'Mediation can help couples avoid
practitioners have welcomed the cases within 26 weeks may not
the stresses and strains of court
changes brought about by the revised necessarily reduce the overall time that
hearings, but it is not suitable in all
Public Law Outline.
disputes, particularly those where
children are living in uncertainty. This
one party is in a significantly
may be due to a potential increased
The research was carried out between amount of time that cases spend during
weaker position than the other. In
August and November 2013 shortly the pre-proceedings phase and because
these cases a solicitor is required to
after implementation of the revised final orders made at 26 weeks may not
protect a client's interests and be on
PLO which used workshops, in-depth always result in cases being closed.
their side.'
qualitative interviews with family
The fears of The Law Society appear to justice practitioners, and the results of Pre-proceedings
be supported by Freedom of an online survey completed by An increased drive to complete court
Information
data
provided
to members across all Local Family documentation and assessments earlier
Justice Boards in England and Wales.
during pre-proceedings and a shift to
LawyerSupportedMediation.com.
which show that unrepresented parties
are now the majority in family cases
dealing with child proceedings.
According to the data, reproduced in
The Law Society's Gazette, the number
of unrepresented parties, either parents
or grandparents, in child-related
proceedings has increased from 25,656
between April and December 2012, to
34,249 between April and December
2013. In the most recent two months for
which data are available, over half of
all parties (52%) attending childrelated
proceedings
were
unrepresented.

The aim of the research was to explore
the perceptions and experiences of
implementing the revised PLO at a
local level. Specifically, it sought to
understand how the changes to the
PLO were perceived to be affecting
pre-proceedings work and court
proceedings, and any impacts on the
wider family justice system.
The key findings are as follows.

Practitioners were very positive about
the drive to reduce the time that public
law cases spent in court. Many felt the
revisions to the PLO were a muchLegal aid available for
needed change, with better focus on
mediation in 1980 Hague
children's
timelines
and
their
Convention child abduction
outcomes. Practitioners felt that the
revised PLO and associated guidance
cases
and training had helped secure
The Legal Aid Agency has agreed to substantial progress in ensuring, where
grant automatic non-means non-merit
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provide more focused and analytical
local authority documentation under
the revised PLO were welcomed. Most
practitioners believed that local
authorities were delivering the
required documentation at the outset
of cases.
Practitioners were particularly positive
about the emphasis on local authorities
owning and asserting their cases, with
less reliance on independent experts to
provide key evidence. However, a
number of practitioners believed that
some social workers were struggling to
adopt a more analytical approach to
the chronology and social work
statement, and felt that further training
may be required. Some social workers
questioned the extent to which they
were able to build a compelling case
without including a full documented
history of events. Practitioners felt that
some social workers will require
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further time to adapt and feel more clear grasp of the key issues in the case.
Practitioners believed that this meant
confident in their assertions.
few cases required a further CMH.
Some practitioners expressed concern
about a perceived level of additional Practitioners stressed that certain cases
delay in the pre-proceedings phase are likely to be particularly complex
under the revised PLO. There was a and require a more flexible approach
perception that some cases, including with the timing of the CMH. While
some deemed to be pressing, were practitioners were confident that there
being held for longer than they should is sufficient flexibility within the
before an application was submitted to revised PLO to accommodate such
they
requested
further
court, while the local authority cases,
compiled
documentation
and clarification on when and how a more
completed assessments. There was a flexible approach to the PLO timetable
concern
that
this
potentially is likely to be needed to ensure a
consistent approach is taken across
transferred delay for the child.
different court areas.
Practitioners largely agreed that there
had been a decline in the instruction of Practitioners highlighted a range of
independent experts, and this change 'typical' case types that may require
was welcomed. The majority of flexibility and for which the 26-week
practitioners felt that expert evidence timeline may present a challenge.
was being restricted to what is These were complex cases; for
necessary, and this enabled the social example, where there was alleged
abuse,
parallel
criminal
workers to be viewed as the key expert sexual
in the case. Conversely, some proceedings or those involving
practitioners felt that 'the pendulum multiple children. There were calls
had swung too far the other way' and from practitioners for greater flexibility
voiced concerns that the judiciary may to be applied to cases where parties
be too quick to dismiss the have a disability or capacity issue.
appointment of experts.
There were some concerns that the
Practitioners reported that a greater reduced timeframes may impact on the
emphasis had been placed on ability of families to demonstrate
identifying
appropriate
family sufficient change, for example in cases
members and alternative carers at an with drug or alcohol issues. A further
early stage of proceedings. This was issue was that the reduced time for the
felt to be yielding positive results, court to consider evidence may be
preventing some of the delay that can leading to a possible shift in the pattern
occur when wider family members of orders made. While there was no
clear evidence to determine this, there
become involved late in a case.
was some concern over perceived
Some concerns were raised that parents increased use of care orders at home
and their legal representatives are put and Special Guardianship Orders.
under pressure by the positioning of
the CMH at Day 12, giving them a Impact on the wider family justice
relatively short amount of time to system
engage and consult with legal advisers While many practitioners felt that the
before this first key court hearing. changes within the revised PLO had
Private practice solicitors felt that increased their workloads as they
engaging with families early and in adapted to the new requirements, they
depth during the pre-proceedings did not see this as an insurmountable
stage may be beneficial for alternative challenge. Indeed, many practitioners
residence arrangements to be explored felt that workloads had not increased
and to ensure that key evidence can be overall, but the increased front-loading
of pre-proceedings and the reduced
gathered and presented at the CMH.
timetable for court proceedings meant
that their workloads were more
Court proceedings
Concerns
were
Under the revised PLO, the CMH must concentrated.
be held no later than Day 12 and expressed that courts did not have
should give detailed case management sufficient capacity to list hearings in
directions to enable cases, where line with the revised PLO timeframes.
possible, to be completed within 26
weeks. Practitioners overall felt that the Areas for further consideration
CMH was more focused and effective In light of the findings, key areas
than first key hearings held under the proposed for further consideration
previous PLO, with all parties having a include the need for additional
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flexibility to extend the CMH beyond
Day 12, and greater clarity around
complex cases that may require
extensions beyond 26 weeks where the
interests of the children require it.
Finally, practitioners felt that the Case
Management
Order
form
was
repetitive and required significant
revisions.
Further research and a thorough
examination of timeframes and case
outcomes after the revised PLO is fully
established will provide a more
comprehensive assessment of the
overall impact of the changes. At the
time of the research, the changes have
been well received and practitioners
were confident that the revised PLO
will contribute positively to a more
efficient and effective process as public
law cases move through the courts.
The research document is here.

Results of the Office for
National Statistics’
Consultation on Marriage
and Divorce statistics
published
Almost 2000 users responded to The
Office of National Statistics ("ONS")
consultation on the way in which
official statistics on marriages, divorces
and civil partnerships are published
from 2015 onwards.
The change in the law providing for
marriages of same sex couples
introduced by The Marriage (Same Sex
Couples) Act 2013 would inevitably
impact on the official statistics for
marriage,
divorce
and
civil
partnerships and the consultation
sought responses to help inform how
published statistics will be presented in
future.
As a result of the consultation ONS will
publish summary tables for each
subject area to facilitate easier
comparison and analysis.
Accompanying the summary tables,
ONS will publish "explorable datasets
and anonymised microdata" which will
enable users to drill down to obtain
even more detailed statistics for each
particular calendar year.
For links to the consultation document
and the summary of responses and
future plans click here. For the News
Release click here
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and pension.

ARTICLES
Finance & Divorce April 2014 Update

Ÿ Pension reports were rarely obtained and usually
because the time, cost and fees associated with them
acted as a deterrent. However, when reports were
obtained they were viewed as positive by both
practitioners and judges.
For a full copy of the report click here.

Midwives, GPs and registrars to assist with preventing
family breakdown
The Telegraph reports that Work and Pensions Secretary, Iain
Duncan Smith, is considering enlisting midwives, GPs and
registrars to help reduce the levels of family breakdown.
Plans presented to ministers at the social justice cabinet
meeting earlier this month promoted various professionals
encouraging couples to talk about their relationships. They
will then direct the couples to one of a series of accredited
relationship support services.
The proposal ties in with a report from Lord Freud that
family breakdown is costing the taxpayer £46bn a year (see
Jessica Craigs, senior solicitor, and David Salter of Mills below).
and Reeve LLP
Click here for a copy of the article.
This update is provided into two parts:
Family breakdown 'could cost £46bn'
The Telegraph reports on Lord Freud's evaluation of the
true impact of relationship breakdown on the tax payer.

1. News in brief
2. Case law update

News in brief
This section of the update highlights some of the news items
that will be of particular interest to practitioners who advise
on divorce and financial remedy cases.

Lord Freud suggests that the current £9bn cost to the tax
payer is just 'the tip of the iceberg' when the full social cost
of separation is taken into account.
The £9bn figure comes from the combined cost of single
parent benefits and collecting maintenance payments. He
commented that this does not include the cost of children in
care nor the link between family breakdown and children
failing at school, becoming unemployed, getting involved in
crime and suffering mental health problems; all of which
create a cost to the taxpayer.

Detailed study into pension sharing on divorce
A report on pension sharing on divorce since its
introduction in England and Wales in 2000 has been carried
out by Hilary Woodward and Mark Sefton of Cardiff Law
School. The study reviewed court files, practitioners' own
experience, judges' and experts' assessment of data from a
sample of court files. The conclusion reached was that To read the article in full, click here.
pension sharing was a good weapon in the court's armoury
but that it was used by only a privileged minority. The
more common approach was to offset pension against non- Children and Families Act 2014 given royal assent on 17
March 2014
pension assets.
The family justice provisions, including the introduction of
the new single family court, will come into force on 22 April
Key points drawn from the study were as follows:
2014.
Ÿ All pension orders were for pension sharing and
Family Justice and Civil Liberties Minister Simon Hughes,
predominantly in favour of the wife.
said:
Ÿ Pension orders were more likely to be made between
older parties from longer marriages.
Ÿ Pension orders were more likely to be made where each
party were legally represented.
Ÿ The lack of pension and spousal maintenance orders
coupled with the fact that husbands generally had
higher income and pensions than wives, meant that
husbands usually fared better after divorce on income

"We are making sure the welfare of children is at the
heart of the family justice system.
"We want to keep families away from the negative
effects that going to court can have and to use alternative
solutions when they are suitable. This is why we have
changed the law to make sure that separating couples
always consider mediation as an alternative to a
courtroom battle.
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"When cases go to court we want them to happen in the
least damaging way. So we are improving processes,
reducing excessive delays, and we have also changed
the law so that care cases must be completed within 26
weeks."
For the full Act click here.

European Parliament approves draft anti-money
laundering directive
If draft anti-money laundering rules are implemented by
the European Parliament, the ultimate owners of companies
and trusts will have to be listed in public registers in EU
countries. The draft law would also require lawyers, banks,
auditors, amongst others, to be more vigilant about
suspicious transactions made by their clients.
Under the anti-money laundering directive (AMLD), as
amended by MEPs, a public central register in each EU
country would list information on the ultimate beneficial
owners of all sorts of legal arrangements, including
companies, foundations, holdings and trusts.
The registers would be interconnected across the EU and
would be "publicly available following prior identification
of the person wishing to access the information through
basic online registration".

Changes made by the budget to CGT on main residence
The Budget has made changes to the capital gains tax rules
with effect from 6 April 2014 relating to properties which
have been a main residence but are no longer occupied as
such.

On five occasions no payment was made. The mortgage
had been brought up to date on various occasions and there
were no arrears. The wife had had to bring the matter back
to court on numerous occasions and each time the husband
cleared the mortgage just prior to the respective hearing.
On this occasion the husband indicated he wanted to meet
the mortgage payments on a repayment basis. The judge
was sympathetic to the wife's reservations about this
proposal, given the history. Consequently the judge made
an order that the husband be imprisoned for fourteen days
but to be suspended upon the basis that the mortgage was
paid. The sentence was suspended for six months but
referable back to court if the wife received any letters from
the mortgage company that the mortgage had not been paid.

Mann v Mann [2014] EWHC 537
The original consent order for ancillary relief was made
on 8 April 1999. Each party applied to vary it; the wife to
capitalise maintenance.
On 11 May 2005 Charles J handed down a full judgment
disposing of the cross-applications.
He ordered the
husband to pay a lump sum of £1.3m on a clean break basis;
to pay child support and to pay costs of £324,000. The
husband sought leave to appeal and permission was
granted on 13 October 2005 on terms that the husband
provide security for costs. The parties were invited to
participate in the Court of Appeal mediation scheme and an
agreement was reached which substituted a new figure of
£926,000 (in lieu of the £1.3m). The first instalment was
£700,000 and was to be paid on 31 December 2006. If an
instalment was missed, the mediated agreement and
consent order was dissolved and the original order of
Charles J revived in full. By 31 December 2006 the husband
had paid only £315,000.

With effect from 6 April 2014, the "last 3 years'" rule is to
halve, so that tax is potentially due if the former
matrimonial home is not occupied by its owner for more On 21 April 2010 the wife issued a statutory demand for
payment. This claimed the husband owed her, with
than 18 months before being sold.
interest, just under £2m. The husband applied to set the
An excellent summary of the impact of the 2014 Budget on demand aside. After a series of hearings, the parties entered
finance and divorce cases is provided by Jan Ellis of Ellis into an agreement on 2 November 2011 whereby the wife
withdrew her statutory demand.
Foster LLP.
Click here to access the article.
The 2 November 2011 agreement ran to a number of pages
and, on the face of it, included a statement that each party
Case law update
had received legal advice. Following that agreement,
attempts were made to set up mediation.
Pocock v Pocock [2013] EW Misc 26 (CC)
Suspended committal order made against the ex husband Unfortunately they were unsuccessful and each party
who repeatedly failed to pay the mortgage on the FMH blamed the other for the failure to mediate.
despite signing a consent order agreeing to do so.
On 16 December 2013, the wife issued an application for
The order was made by consent on 22 August 2011. Both general enforcement under FPR 2010 rule 33.3(2)(b). The
parties were legally represented. The order was that the wife sought £831,252 plus interest of £1,111,408. The
husband transferred to the wife the legal estate and husband said that the wife was debarred from proceeding
beneficial interest in the former matrimonial home and that to enforce by virtue of the agreement to mediate on 2
he undertook to pay all mortgage interest and capital November 2011. The wife disputed this saying that the
payments due in respect of the mortgage and then to court could not force or coerce her to mediate, whatever she
redeem the mortgage on or before 9th September 2011. At agreed.
the date of this hearing, the mortgage had not been
redeemed; there had only been payments in respect of the At paragraphs 12–19 Mr Justice Mostyn examines ADR in
interest and the regularity of those payments was the civil sphere. He emphasises the use of costs sanctions as
questionable.
a measure to persuade a party to enter negotiations.
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At paragraphs 20–29, ADR in the family context is reviewed.
He comments at paragraph 22 that the FDR is a family law
anomaly and consequently the need for alternative ADR
processes is not as pressing a need as in the civil sphere.

only 41) was seriously ill with terminal cancer. Her
prognosis was not to survive beyond two years. The
husband wanted to be in a position to parent their two
young children, full time after the death of his wife.

At paragraph 26, Mostyn J examines the court's power
under FPR rule 3.3(1)(b). He concludes that, in family
proceedings, an adjournment of proceedings to enable the
parties to obtain information about ADR can be invoked but
only if the parties agree to it.

The husband and wife were both aged 55. The parties met
in 1980 when they were trainee accountants at a well known
firm. They were married on 30 July 1983 and the same year,
the husband qualified as an accountant. The wife qualified
in 1984 and initially secured work at a major London
department store as the manager of their internal audit
He comments that if the parties have made an agreement to department.
engage in ADR then the court can exercise its powers under
rule 3.3(1)(b) even if one party is trying to back out of that The husband pursued a successful career with a major
agreement.
international financial services firm. He remained with that
organisation since starting in 1984. In 1985 the wife became
At paragraph 33, Mostyn J states that the parties in this case the group accountant for an investment trust which was the
were bound by their agreement to mediate. However, the parent company of the department store.
agreement could not be given effect so as to prevent the wife
from applying for enforcement until and unless mediation In 1986 the parties moved to west London. In the same year,
had taken place. The most effective resolution was for the the wife began to work for a competitor department store as
obligation to mediate under the agreement to be applicable. their chief accountant. She continued to do so until 1990
However, if mediation had not taken place within eight where she ceased working and took favourable redundancy
weeks the hearing in relation to enforcement should go terms. In total the wife worked in steadily improving
ahead.
positions for about six years prior to starting a family.
Mr Justice Mostyn concluded at paragraph 36 by saying:
"I cannot compel the parties to engage in the mediation.
But I can robustly encourage them by means of an
Ungley Order."

H v H [2014] EWHC 760 (Fam)
The parties were divorced in 2005. The application before
the court dated 5 November 2012 was by the husband to
terminate the joint lives periodical payments order in
favour of the wife made originally in 2005 and later varied
on 20 June 2007. The order was for the sum of £150,000 per
annum.
The husband's application was for the 2007 order to be
terminated without any further payment with effect from
the date of his actual retirement from full time work as an
accountant. He had decided to retire at age 56. The
application had been entirely resisted by the wife and she
maintained that his application should not be heard until
the husband actually retired as the husband's financial
position after retirement was not sufficiently clear or well
known and, in any event, she did not believe that the
husband would actually fully retire.

The parties had a son and daughter. In January 1992 the
parties moved to the Far East where the husband was made
a partner of the Far Eastern office.
In 1995, just prior to returning to England, the parties
bought a new home in West London which was their final
matrimonial home. In 1996 the couple returned to this
country and in the same year the husband was made a full
partner in the parent UK company.
In August 2004 the parties separated and on 22 December
2004 the wife presented her petition for divorce. On 17 June
2005, decree nisi was pronounced.
On 3 August 2005, matters were compromised at the FDR
appointment. At that time the assets were put at £2.43m.
They consisted of: the matrimonial home, the husband's
pension, the wife's own savings of about £287,000 and the
husband's savings of a similar amount. At the time, the
husband's income was said to be £475,000 per year net and
he was destined to retire at 55.
As a result of the negotiation, the matrimonial home was
transferred to the wife and a periodical payments order was
made in her favour at the rate of £90,000 per annum. In
addition, the husband was ordered to pay periodical
payments for the children at the rate of £15,000 per annum
for their daughter and £5,000 per annum for the son. The
husband paid the school fees.
This equated to
approximately 74% of the liquid assets in the case to the
wife. The husband retained his pension assets and the
balance. There was no pension sharing order because the
wife retained her whole life claim for periodical payments.

The wife's position chanced in the course of her oral
evidence. In closing submissions the question of the
quantum of a terminating payment was considered and
calculated. Counsel for the wife (who was apparently
caught a little off-guard by the wife's change in position)
calculated that a final payment should be £2.6m by way of
addition to the wife's current capital. He maintained that it
should be paid upon the husband's retirement in 2015 or On 20 July 2006 the wife issued an application for variation
whenever it actually occurred (if later).
of the periodical payments order. There was some
discussion about her motive but the case of Miller v Miller;
The husband's did not accept that the order should take McFarlane v McFarlane [2006] UKHL 24 had been reported
effect only from his actual retirement. His case was and the emphasis on the wife's compensation claim was
predicated on the fact he wanted to be able to plan which, assessed.
he said, was his underlying motive for the application now.
The tragic feature of the case was that his second wife (aged
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By consent, the wife's maintenance was varied so that Luckwell v Limata [2014] EWHC 502
periodical payments were increased to £150,000 per annum A claim by the husband for financial provision on divorce.
The parties had entered into a pre-marital agreement and
to the wife.
agreed that he would not make any claim either during or
The husband remarried in May 2006 and have two children after the marriage in relation to the wife's separate
property or to gifts made or to be made to her by her
aged 5 and 2.
wealthy family.
In July 2012 the husband's solicitors informed the wife of his
If the pre-marital agreement had not been made, the
intention to retire when he was 56.
marriage would not have taken place.
At paragraph 49, Mr Justice Coleridge draws the following
At the time of the hearing, costs were substantial. The
eight conclusions:
husband had no assets in his name. The wife had an
unencumbered house worth about £6.7m. Neither spouse
1. The wife had been properly and fairly treated by the
had any significant income.
previous orders. This was not an opportunity to try and
backtrack and reargue or reopen the history of the case.
The hearing was heard in public and the wife's family
attended (albeit with a brief exclusion of the father during
2. It was highly desirable to bring about a clean break if
the wife's evidence).
it could be done fairly.
3. The parties had been separated for 10 years. The
husband wanted certainty for his financial future.
4. The husband's retirement was around the corner and
now in prospect. He wanted to know what his position
was post-retirement.
5. The husband's present wife's illness made it even
more desirable for the husband to achieve a termination.
6. There is still acrimony between the husband and his
(first) wife.

The wife came from a wealthy family. Her parents were
divorced when she was 20. The wife was bought her first
home by her parents in London around the same time. In
2002 her mother purchased and gave her another home in
London. The first property was sold and the wife's mother
kept the net proceeds.
In 2004 the husband and wife began living together. In
February 2005 the couple got engaged and in March 2005
the wife fell pregnant. In April 2005 the wife ceased
working and did not return to paid employment after that
date. The wedding date was advanced due to the
pregnancy and was set for 23 July 2005.

7. It was possible and right to terminate the order now
without causing undue hardship.

On 11 July 2005 both parties signed the pre-marital
agreement. Legal advice was given to both parties and full
and accurate financial disclosure was made and
8. This case does retain a tangible, obvious
summarised in the agreement. The agreement referred to
compensation element which deserves recognition one
and identified separate property and recorded that each
way or another.
party had acquired separate property independently of the
The judge accepted the wife's budget was approximately other.
£70,000 per annum. This was cross-checked against her
ability to save from the periodical payments order. She had A supplemental agreement was entered into on 18 June 2006
savings of approximately £1m. However, to ensure after the wife's parents contributed further funds to a large
generosity to the wife he added approximately £10,000 per house used by the couple as their home. Again, this was
based upon, and recorded, full and frank financial
annum.
disclosure and was signed after independent legal advice.
The compensation element was not overlooked. First the
judge attributed only £500,000 of the equity in the FMH as In December 2007 the parties moved from this house into
part of her long term income fund. A return of 3.75% was the wife's father's house at 26 Connaught Square. Soon
assessed as appropriate for this fund. Secondly, the savings afterwards the father offered to the wife (and not the
of £1m were attributed an annual return of 3.75% rather husband) to give the house to the wife. There were two
than a fully amortised capital basis. Thirdly, no step down conditions: (1) there must be a second supplemental
was factored in. Lastly, the judge ignored any extra savings agreement making specific reference to Connaught Square;
the wife was able to make between now and when the and (2) the wife had to promise to her father, which she did,
that she would never sell, mortgage or charge Connaught
husband actually retired.
Square without his prior consent.
Therefore, to achieve £80,000 per annum the wife's
resources of approximately £55,000 were deducted. To The promise given by the wife to her father was a key
ensure the additional £25,000, a simply Duxbury calculation consideration of the case. The father had said that if the wife
was required to bridge the gap. The sum of £400,000 as a were to sell or mortgage the property he would withdraw
lump sum was ordered to be payable on the husband's his financial support and refuse to pay the children's school
fees. The judge accepted the father's evidence on this point.
actual retirement.
The second supplemental agreement was dated 28 February
2008. It was intended to be read in conjunction with the first
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supplemental agreement and was, in many respects, a
carbon copy.
Mr Justice Holman concludes at paragraph 166 as follows:
The couple went on to have two more children. In April
2012, the husband became unemployed and remained so for
the rest of the marriage. On 18 November 2012, after an
incident in the pub where the husband broke a glass against
his head, the husband left the FMH and never returned on
a full time basis.
Due to an unpleasant incident, the wife made an application
for a non-molestation order.
Since that date, the
relationship between the parties deteriorated rapidly.

"This is a decision and judgment based entirely upon the
needs of Frankie [the husband], considered in
conjunction with his role as father. Whilst not
implementing the agreements, it still affords great
weight to them. But for the agreements, I would have
awarded a larger housing fund and the whole of it
outright. As it is, all of it is provided only for a term, and
much of it only during the dependency of the children.
He only ever gets the use of it in the form of housing. He
can never touch the capital."

The wife continued to live in the FMH and enjoy a number [Note: a further judgment in this case was handed down by
of foreign holidays. The husband, by comparison, moved Holman J on the 9th April. It will be reviewed in a future update.
from room to room in his own mother's bed and breakfast. That judgment can be read here.]
When the hotel was full, he slept on the sofa.
In November 2013, the husband rented a property close to Gohil v Gohil [2014] EWCA Civ 274
the FMH. He could not afford to do so and he had no means Financial remedy proceedings were concluded in 2004
of paying the rent.
with the wife agreeing to a clean break despite her
suspicions that the husband had not made a full
disclosure of his assets.
At paragraph 133, Mr Justice Holman states:
"There is no doubt that very great weight indeed should
be given to the agreements in this case. There are no
vitiating factors such as duress or non-disclosure. They
were entered into freely by a mature man after expert
legal advice."
At paragraph 138 he goes on to say:
"On the facts of this case there is only one consideration
which is capable of outweighing the above
considerations and capable of having the effect that the
agreements should not be applied rigorously and to the
letter. That consideration is current and likely future
need."
He revisits paragraphs 77 (children), 78 (autonomy), 79
(non-matrimonial
property)
and
80
(unforeseen
circumstances) of Radmacher and repeats paragraph 81 and
82 in relation to needs which states: "…it is…needs…which
can most readily render it unfair to hold the parties to an
ante-nuptial agreement."

Mrs Gohil issued a divorce petition in May 2002 upon her
husband's alleged adultery and unreasonable behaviour.
Decree nisi was pronounced in March 2003 and made
absolute following conclusion of the financial remedy
proceedings, in 2004.
The ancillary relief proceedings were not straightforward.
The principal issue between the parties related to the extent
to which the husband had provided full or even adequate
disclosure. At the time he was a solicitor in a small practice
based in London. His disclosure demonstrated that he had
very limited resources in his own name. In contrast to the
information disclosed, the wife asserted that the husband's
expenditure and lifestyle indicated that his financial worth
was significantly greater than the figures disclosed.
The matter was compromised at the FDR. The wife was
unable to prove her assertions that the husband had
considerable resources available to him.
In 2007, following a Crown Court trial, it transpired that the
husband had been involved and was found guilty of four
offences of fraud and money laundering valued at over
£20million. Two weeks later he pleaded guilty to a number
of further charges including fraud and six counts of money
laundering valued at approximately £37 million. He was
sentenced to a total term of 10 years imprisonment.

The need of the husband to be able to provide a home for the
children when they were with him was a significant factor.
Consequently, despite the effect this may have on the wife's
housing and her father's withdrawal of financial support
(including an allowance to the wife and the children's
school fees), the judge made capital provision in favour of
On 3 July 2007 the wife issued an application to set aside the
the husband.
consent order of 30 April 2004 on the grounds of alleged
material
non-disclosure,
fraud
and
A capital sum was ordered to be made available to the serious
husband of £900,000. The husband was allowed use, but not misrepresentation by the husband. The application to set
ownership of the property until the youngest child reached aside was not determined for over five years but concluded
22 years. At that stage, the property was to be sold. 45% of on 25 September 2012 with a decision by Mr Justice Moylan
the net proceeds then reverted to the wife. The balance was to set aside the following paragraph of the order:
to be reinvested in a smaller home for the use of the
"[T]he petitioner's claims for all forms of capital
husband for the rest of his life. In addition the wife was
provision (to include property adjustment, lump sum
ordered to make capital available to the husband to meet his
and pension sharing orders) and pension orders do
CGT liability, clear his debts and put him in funds to
stand dismissed."
purchase furniture. The total was approximately £1,240,000
leaving the wife net equity in the home of approximately
£5,500,000.
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The husband appealed on bases that included:
1. A judge at first instance has no jurisdiction to set aside
an order granting substantive financial relief made by
another judge of equivalent status at first instance.
2. In any event, the judge sitting at first instance, had no
jurisdiction to proceed (as he purposed to do) on the
basis of the principles set out in Ladd v Marshall (which
authority sets out principles upon which an appellate
court may admit fresh evidence).
3. If the judge did have jurisdiction to set aside the
original order on the basis of material non-disclosure, he
could only properly exercise that jurisdiction once it had
been proved that material non-disclosure had occurred.

and the husband one flat, unless it was sold (which was the
default position).
The wife had made an application for nominal periodical
payments to be effective until such time as the children
achieved their majority. The judge determined that there
was no reason for this as the wife had a higher earning
capacity and therefore a clean break should be instituted.
The wife appealed that part of the judgment. The grounds
for appeal for which permission was given was that the
judge was wrong to dismiss the application for nominal
spousal maintenance in circumstances where the appellant
had two dependant children living with her. The wife
submitted that the judge failed to take into account that she
might struggle to obtain full-time work and she therefore
might be without work for substantial periods of time.

The appeal was allowed.
At paragraph 15 of the judgment, Lord Justice Tomlinson
Lord Justice McFarlane (at paragraph 95) sympathised with says:
the wife and Moylan J. However he said it was correct to
"We are here concerned with an exercise of discretion
identify the two distinct stages involved in a Livesey v Jenkins
but it is an exercise of discretion in which Parliament has
application i.e. (1) determining as, a matter of fact, whether
indicated that there should be a clear presumption in
there has been material non-disclosure and (2) if so,
favour of making a clean break, in the sense that that is
determining whether the original order should be set aside.
something which the court is mandated to consider,
Any consideration of whether fresh evidence should be
whether it would be appropriate to bring about a
admitted can only be within the first stage and, probably, at
complete break between the parties, so far as concerns
a preliminary point in that stage.
financial matters, as an initial consideration."
He commented that had Moylan J adjourned the matter to a
full fact finding hearing, then the judge would be likely to The appeal was therefore unanimously dismissed.
be in a position to determine with precision and clarity
whether any material non-disclosure had actually been
established to the requisite standard of proof. But, what Chai v Peng [2014] EWHC 750 (Fam)
was not legally permissible was to go from the preliminary Application by the wife for further maintenance pending
stage of allowing the reception of fresh evidence to making suit.
an order actually setting aside the 2004 order without any
Mr Justice Holman was critical of the time estimate
proper fact finding hearing.
provided of one day. He was presented with several lever
arch files all of which he was expected to read and digest
before giving judgment. He therefore dealt with it on an
Matthews v Matthews [2014] EWCA Civ 1874
Appeal by the wife against an order by Mostyn J in 'extremely broad brush' approach.
financial remedy proceedings.
The parties were married for around 42 years. They had
The parties began living together in 2006 and after various five adult children. The husband is aged 74 and appeared
separations and reconciliations, were married in June 2009. to primarily live in Malaysia. The wife (aged 68) lives in
They had two children (F – age 6 and N – age 3). The parties England. The husband was said to be a very rich man. The
separated in February 2010 and they were divorced in 2012. wife had little significant assets.
The husband was a self-employed plumber. His earning
capacity was assessed at around £27,000 per annum. At the
time of the hearing he lived in West London with his new
partner.
The wife worked in the compliance sector of the financial
industry. In 2012 she worked for a high street bank and was
earning £43,000 per annum. Unfortunately she was made
redundant from that post and was unable to find
employment since, apart from on a self-employed basis
within the insurance sector. The judge assessed her earning
capacity as around £40,000 per annum. At that time she was
living in a rented house in Berkshire with the two children.
The husband had no contact with the children.
The judge at first instance carried out a careful examination
of the parties' assets and liabilities. The net effect of the
order made was that the wife would own three flats outright

The wife commenced divorce proceedings in England. The
husband immediately countered by saying that at the date
of the proceedings the court had no jurisdiction to deal with
the application. He also started his own proceedings in
Malaysia.
The legal costs were described as 'eye-watering'. The wife
had incurred legal costs in England of around £920,000. In
Malaysia she has incurred costs to date of around £95,000.
The husband's costs (net of VAT as he was not liable to pay
it) were around £567,000.
The judge noted at paragraph 6 that neither party was a
British citizen. Neither paid taxes in England and yet they
had spent about 6 days in the English courts. He commented:
"Very serious issues ought to arise as to just how much
time of an English court these parties should be able to
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take up on these preliminary skirmishes, whilst
squeezing out the many needy litigations who need
precious court time to recover their children from
abduction or seek their return from case, and other such
issues."
The judge continued to stress the phenomenal amount of
costs envisaged and encouraged both the parties and their
advisors to negotiate. In a frank statement, at paragraph 8,
he states:
"Beyond any possible doubt this husband is going to
have to make fair payment to the wife. the yardstick of
fairness can be discussed and assessed quite separately
from consideration of whether English or Malaysian
rules may ultimately apply to resolution of financial
relief."
In 2013 the husband had agreed to make two upfront
payments of about £1.85m 'on account of the wife's claims in
any jurisdiction for financial provision from the breakdown
of the marriage'. Mr Justice Holman found that the wording
was ambiguous as to how long that payment was due to last.
The judge considered the wife's needs on the basis of what
was reasonable and made a 'short, interim and
impressionistic' order for payments on account of any
substantial award made anywhere in the world. The
husband was ordered to pay £35,000 per month for the
period of two months up to the next hearing and £100,000
on account towards the wife's costs.
11/4/14
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Care Proceedings: Who is Best Placed to
Provide Best Evidence?

The case law is clear, therefore, that when considering
adoptions, in particular, the court must have before it the
best possible evidence upon which to determine such
application.
It is, of course, also vital for children, who are the subject of
proceedings, that decisions are made expeditiously. The
importance of avoiding delay is repeatedly highlighted in
the Family Justice Review which has encouraged the current
court practice of concluding cases as speedily as possible.
For many years, courts have been assisted by a combination
of assessments from social workers (those employed by the
local authority and those independent of it), psychologists,
psychiatrists, paediatricians and children's guardians. Such
professionals provide reports for court which detail the
family backgrounds, parental capacity, risk assessments
and the particular characteristics of the child and, thereafter,
may make recommendations to the court with regards to
the best placement options for that child for the rest of his
childhood as well as any ongoing contact he may have with
his immediate and extended family post-placement.

Eleanor Battie, barrister, Crown Office Row, Brighton
It is repeatedly recognised within the family courts that
placing a child for adoption, without the parents' consent, is
the most draconian of orders a court can make.
Such an order will have profound consequences on parent
and, most importantly, child, for the rest of his or her life. It
will sever the relationship with the birth parents and wider
family for at least the duration of childhood and likely
considerably longer.

However, there has been a dramatic shift in recent months
to reduce the number of independent experts who provide
reports for the court. Guidance has been provided to judges
that the instruction of such experts in a case is to be the
exception. This is primarily as a result of the
recommendations made by David Norgrove in the Family
Justice Review and the resulting guidance by the President
of the Family Division. Within the Norgrove proposals,
judges are specifically directed to "order only those reports
strictly needed for determination of the case. We
recommend that primary legislation […] should assert that
expert testimony should be commissioned only where
necessary to resolve the case" [para 86]. Indeed, s. 13 of
Children and Families Act 2014 prescribes that the court
may give permission for an expert report only if the court is
of the opinion that the expert evidence is necessary to assist
the court to resolve the proceedings justly.

Therefore, it is vital that the courts are presented with the
best possible evidence upon which to make the decision.
This has been highlighted often and is clear from the
Supreme Court case of Re B (A Child) [2013] UKSC 33 in
which it was emphasised that the severance of family ties
inherent in an adoption without parental consent is an David Norgrove's concerns in respect of experts relate both
extreme step and one that requires the highest level of to the cost and delay of instructing them and also to the
quality of such reports and the qualifications of those
evidence.
carrying them out. He recommends that there be agreed
The President of the Family Division, Sir James Munby, was quality standards for expert witnesses in the family courts
also clear, in Re B-S [2013] EWCA Civ 1146, that there must [para 92] and that the court must ensure that the experts
be proper evidence, which must include a thorough analysis appointed to advise on cases have the relevant experience
for and against adoption. This is essential to meet the test and skills. This, of course, must be correct in light of the
set out in Re B and the obligations imposed by Articles 6 significance of the decision of which they are a part. But this
principle must surely apply to all those who advise the
and 8 Human Rights Act 1998.
court, including social workers?
His Honour Judge Bellamy reiterated this in the recent case
of Re Z (A child: Independent Social Work Assessment) Mr Norgrove's solution to the perceived problem of costly,
time-consuming and inadequately qualified experts' reports
[2014] EWHC 729 (Fam) in which he notes:
is for the courts to have greater faith in the local authority
social workers who, he says, should, in the majority of cases,
"In any case in which a local authority applies to the
be the sole individual to carry out the parenting and risk
court for a care order, the assessment of a parent is of
assessment and make the initial recommendation to the
critical importance. That assessment will be a key piece
court. He asserts that "one of the first priorities for local
of the evidential jigsaw which informs the local
authorities and the judiciary is to address the reluctance of
authority's decision-making, in particular with respect
courts to rely on local authority assessments" [para 80],
to the formulation of its care plan. If the assessment is
critical as he is of the mistrust for social workers, a status
deficient then that is likely to undermine the reliability
which, he asserts "does not match the level of skill and
of the decision-making process. It follows, therefore,
commitment." He observes that "it cannot be right to allow
that any assessment of a parent must be, and must be
the legal system to function on a starting assumption that
seen to be, fair, robust and thorough." [para 130]
local authorities are incompetent" [para 3.27]. This must be
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right, if such assumption is misplaced. However, there is
evidence to suggest that, in some cases, it is not. It is fair to
assume that some social workers are not appropriately
skilled, qualified or competent to provide the best evidence
to the court.
There can be no doubt as to the commitment of social
workers to their profession, nor as to the skills and abilities
of many social workers. However, it is unarguable that
some social workers are not sufficiently qualified or
experienced to provide the "highest level of evidence"
required when applying for a care and/or placement order.
This may either be due to their inexperience or qualification,
and yet they are frequently and increasingly being expected
to do so. This is not fair on them, but most importantly, it is
not fair on the child who is subject to proceedings.

Unfortunately, David Norgrove declined to postpone the
implementation of his reforms until the courts and, indeed,
the public could have confidence in the quality of the
assessments produced, boldly stating that "any idea of
waiting until local authority work is in a sufficient state for
courts to 'let go' is, in our view, not sensible […] where it
was plain in a case that a care order was needed and the core
of the care plan was agreed…the court should assume that
the child's needs, as identified during the case, could and
would be addressed by the local authority. A care order
should be made and the case concluded" [para 3.33]. Surely,
a court whose overriding function is to act in the best
interests of the child cannot be expected simply to "assume"
that the child's needs will be addressed, particularly in light
of the concerns regarding the abilities of some social
workers?

Such concerns have been raised for many years. It is not And yet, it seems that the family courts are being directed to
news. Lord Laming reported in 2009 that:
conclude cases concerning children's future care in shorter
timescales, with fewer assessments and to assume that all
will be well once the order is made. They are being directed
"Social workers themselves do not think that their
that the assessments of families, with all the complexities
training is equipping them to take on the responsibilities
involved, in the great majority are to be prepared by social
for which they are being trained – two-thirds of newly
workers who, according to the most recently published
qualified social workers felt that the degree prepared
reports, are often ill-equipped and under-qualified. Surely
them just enough or not at all for their current role."
this is an extremely risky strategy and one which would not
[para 5.9]
be advocated in any other legal or welfare decision? So why
Sadly, matters had not improved by the publishing of the for children, the most vulnerable in society?
Munro Report in 2011, which notes that
Of course, delay is inimical to the best interests of the child.
The family courts, like every other, must bear their portion
"Not all newly qualified social workers are emerging
of cuts to the public purse. However, the courts should not
from degree courses with the necessary knowledge,
be encouraged to rush cases to their conclusion, based upon
skills and expertise; and they are especially unprepared
inadequate assessments, which result in orders being made
to deal with the challenges posed by child protection
that permanently remove a child from their parent, legally
work. Degree courses are not consistent in content,
severing that relationship forever. Nor should they be
quality and outcomes." [para 6.43]
encouraged to make initial decisions which are bound to
Most worryingly, however, matters have still yet to improve result in additional delay due to inadequate assessment
as is clear from Sir Martin Narey's recent Independent having to be repeated.
Review of the Education of Children's Social Workers.1
This was an independent report which involved thorough The unanimous judgment in Re B-S (Children), therefore,
consultation, and which concluded that there remain must remain at the forefronts of the minds of childcare
universities and colleges where entry and academic professionals and the judiciary. In applications as serious as
standards appear too low and where the preparation of adoption, proper and thorough analysis of the facts of the
students for children's social work is too often inadequate. case is vital.
There is no single publication guiding the social work
profession. Universities are left to construct their own Munby P considers how his comments fit into the current
curricula drawing on a number of sources, all of which Sir reforms of the family justice system and concludes that
there is no incompatibility but that:
Martin Narey found lacking.2
He concludes that employers cannot currently be confident
that graduate social workers have even an adequate grasp
of the basics necessary for them to develop into competent
and confident children's social workers. The reality is, he
says, "although we continue to produce some very fine
social workers, we are producing too many ill prepared for
local authority employment." And yet, the courts have been
directed to entrust them to produce reports and make
profound decisions in respect of a child's future care save in
exceptional circumstances.
And therein lies the very worrying contradiction. The courts
are, on the one hand, making clear that only the very best
evidence will do, whilst on the other hand only directing
evidence from social workers who, we are told, are often
insufficiently qualified to produce such evidence.

"If, despite all, the court does not have the kind of
evidence we have identified, and is therefore not
properly equipped to decide these issues, then an
adjournment must be directed, even if this takes the case
over 26 weeks. Where the proposal before the court is for
non-consensual adoption, the issues are too grave, the
stakes for all are too high, for the outcome to be
determined by rigorous adherence to an inflexible
timetable and justice thereby potentially denied."
The issues are too grave. The stakes for all are too high for
the only assessment before the court to have been prepared
by a social worker whose qualification and experience
cannot adequately equip them for the extremely serious
responsibility of recommending adoption. If such social
workers are allocated a case (it is not suggested this applies
to all social workers), surely the courts should consider
more actively the instruction of an independent assessor or
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expert? At the very least, consideration must be given at the
earliest opportunity to the level of skill and experience of
the particular social worker to deal with the nuance of the
case, as would be the case for 'experts' and an informed
decision (not an assumption) made as to who, fairly, is best
placed to provide the best evidence.
_______________________
Footnotes:
[1] 'Making the Education of Social Workers Consistently
Effective' – published January 2014.
[2] The Health and Care Professions Council (HCPC):
Produced threshold standards – considered to be an
incomplete and adequate summary of the things a
children's social worker needs to know. Standards are "lost
in a sea of genericism." Publications by HCPC are "general
in nature and undemanding."
The college of social work: Produces a number of
curriculum guides for about 12 subject areas. The quality of
the guides is variable, and there impact on universities
seemingly limited.
The benchmark statements for Social Work (produced by
Quality Assurance Agency): Provides an unbalanced
description of what social work is, and the skills which a
successful children's social worker needs to have.
Eleanor Battie, Crown Office Row, Brighton, with thanks to
Martin Downs, Crown Office Row, Brighton.
1/4/14
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Pre-acquired Assets – a new approach?

The "needs" of the parties
According to the Law Commission:
"The courts' approach at present is generally not to make
orders requiring former spouses to share property
acquired by gift or inheritance, or acquired before
marriage or civil partnership, unless that property is
required to meet financial needs." 2
A definition of what constitutes a party's "financial needs"
has been discussed as part of the Law Commission's recent
report but consideration of a definition is beyond the scope
of this article. What is clear, however, is that the assessment
of a party's financial needs plays a pivotal role in the
treatment of pre-acquired assets.
In GS v L [2011] EWHC 1759 (Fam), Eleanor King J held
that, whilst the husband had brought substantial assets into
the marriage, those assets were needed to satisfy the
"immediate and long-term needs of the wife and the
children".3 It was not appropriate to begin an investigation
as to whether or not they constituted matrimonial or nonmatrimonial property.
In N v F [2011] EWHC 586 (Fam), Mostyn J held that:

Liz Cowell, principal lawyer and Abigail Lowther,
solicitor, both of Slater & Gordon

Pre-acquired assets encompass a wide range of assets and
can be acquired in many different circumstances. They
include assets bought by one party before the marriage and
those assets inherited or gifted to a particular spouse.
The argument, which faces the court when such assets exist,
is whether they are to be treated as "matrimonial property"
or "non-matrimonial property". If they are to be treated as
the latter, does this mean that they should be excluded from
the sharing principle or can they still be brought into the
matrimonial pot for other reasons? If they are brought into
the pot, are they to be shared in their entirety or can a
spouse still seek to have a proportion of their value
excluded?
The cases that come before the courts continue to highlight
that the way in which pre-acquired assets are dealt with is
fact specific. There is no accepted definition of what
constitutes "non-matrimonial property" and the Law
Commission has declined to offer any further
recommendations in its report published on 26 February
2014 stating:
"Although we would have liked to recommend statutory
provisions to address those situations, consultation
responses have demonstrated that it is not possible to
achieve sufficient consensus for us to recommend
reform." 1
So where does that leave practitioners and their clients?
What principles or general rules can be garnered from
existing case law?

"it would be wrong and unfair for none of H's premarital wealth to be excluded from the sharing
principle. It was the bedrock on which this marriage was
founded….I have concluded that £1,000,000 should be
excluded. This satisfies the justice of the sharing
principle, and as I will show below, the residual sum
will meet W's needs. Any greater excluded sum would
not permit W's needs to be reasonably met. But for this
factor, I would have excluded more." 4
Likewise, in B v B [2012] EWHC 314 (Fam), the court
determined the extent to which it would be fair to include a
husband's pre-marital wealth in the division of assets. The
parties had been married for 15 years and there were no
children. There was a 20 year age gap between the parties.
The case came before Mr David Salter, sitting as a Deputy
High court Judge, who stated that:
"In my judgment, it would be unfair not to exclude any
of the husband's pre-marital wealth from the sharing
principle. It underpinned the couple's future financial
prosperity notwithstanding the wife's subsequent
contributions. With some difficulty, I have concluded
that a rounded figure of £820,000 should be excluded.
The residual sum is sufficient to meet the wife's needs as
identified at paragraph [90] and to do justice to the
sharing principle."
He went on to say that:
"In summary, the wife's total capital needs in my
judgment amount to £701,349. As Mostyn J observed in
N v F, the assessment of need is not an insulated metric
and the presence of pre-marital property may lead to a
more conservative assessment of needs. In reaching my
conclusion in relation to the wife's capital needs, I also
have regard to the husband's pre-marital wealth." 5
But other factors will play a part in the court's
consideration? How does this affect the majority of the cases
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before practitioners today? Do we require further guidance
or have we really reached a plateau in decision-making?

Lifestyle, contributions and the source of pre-acquired
assets
In Miller v Miller; McFarlane v McFarlane, [2006] UKHL 24
Baroness Hale said that: "the importance of the source of the
[pre- matrimonial] assets will diminish over time". 6 The
Law Commission's report reminds us that this points not to
the length of the marriage being a determining factor when
looking at pre-acquired assets, but that the nature of the
marriage may result in an intermingling of pre-acquired
and marital assets with the end result being that the parties
cease to consider the pre-acquired assets as a separate entity.
How the parties have enjoyed or used the pre-acquired
assets will therefore be relevant to the particular
circumstances of the case.
Consider, for example, the somewhat contrasting outcomes
in percentage terms of the cases of K v L [2011] EWCA Civ
550 and Robson v Robson[2010] EWCA Civ 1171. In K v L,
the husband was awarded just 9% of the overall assets
worth £57 million, whereas the wife in Robson v Robson
received 33.33% of the assets of £22 million and was
required to sell some of his pre-acquired estate to meet the
settlement. What both cases had in common, however, was
the importance that was placed on how the parties had lived
during their marriage and the effect this had on the
importance of status of the pre-acquired wealth.
In K v L, the wife had assets of just over £57 million which
were entirely non-matrimonial, consisting of shares she had
inherited before she and the husband were married. The
wife had gifted the husband some of her pre-acquired assets
to account for his assets of approximately £300,000. This
case concerned a 21 year marriage where there were three
children. Neither party worked during the marriage to
generate an earned income.

(a) Over time matrimonial property of such value
has been acquired as to diminish the significance of
the initial contribution by one spouse of nonmatrimonial property.
(b) Over time the non-matrimonial property initially
contributed has been mixed with matrimonial
property in circumstances in which the contributor
may be said to have accepted that it should be
treated as matrimonial property or in which, at any
rate, the task of identifying its current value is too
difficult.
(c) The contributor of non-matrimonial property has
chosen to invest it in the purchase of a matrimonial
home which, although vested in his or her sole name,
has – as in most cases one would expect – come over
time to be treated by the parties as a central item of
matrimonial property.
The situations described in (a) and (b) above were both
present in [White v White]. By contrast, there is nothing
in the facts of the present case which logically justifies a
conclusion that, as the long marriage proceeded, there
was a diminution in the importance of the source of the
parties' entire wealth, at all times ring-fenced by share
certificates in the wife's sole name which to a large
extent were just kept safely and left to reproduce
themselves and to grow in value."
The husband's appeal was dismissed. The award was not to
be limited to an assessment of the husband's needs
generously interpreted, but the parties' frugal lifestyle and
the way they had conducted their marriage, had meant that
the wife's pre-marital wealth was little called upon and
therefore it wasn't a fair outcome to apply the sharing
principle in this case.
It was the husband's pre-acquired wealth that formed the
largest asset in Robson v Robson where the parties had been
married for 20 years and had two children. The wife's assets
were minimal but the husband's were worth just over £22
million comprising an Oxfordshire and a Scottish estate, all
of which were inherited or could be traced back to inherited
wealth.

The distinguishing feature in this case was that despite the
wife's wealth, the parties enjoyed a modest standard of
living. They lived in a semi-detached property worth
around £225,000 until the wife moved out with the children
to a similar home worth £345,000. The family's average
annual expenditure was around £79,000 and until shortly
before the hearing all three children had attended state run In contrast to K v L, Mr and Mrs Robson enjoyed an
extravagant lifestyle. Their lifestyle at first instance was
schools.
described in the following terms:
At first instance, the husband was awarded £5.3 million
"The husband's sporting and leisure activities focus on
which represented just over 9% of the total assets. The
shooting, stalking and fishing and the wife's on horses
husband appealed, arguing, amongst other things, that the
and in particular dressage. They respectively can fairly
judge had failed to give sufficient weight to the fact that the
be described as having a passion for these sporting and
source of the pre-acquired assets would diminish over time.
leisure activities and, because of wealth and land
He sought an order for approximately £18 million or one
inherited by the husband, they have had the ability to
third of the assets which he said was justified by previous
case law.
indulge and enjoy them to the full." 7
Lord Justice Wilson (as he then was) disagreed. At Both at first instance and in the Court of Appeal, the parties
paragraph 18 of his judgment he said that:
were criticised for their spending habits. Whilst the husband
tried to argue that his pre-acquired assets should be
"Thus, with respect to Baroness Hale, I believe that the
preserved for the future generation as they had been for
true proposition is that the importance of the source of
him, Ward LJ disagreed and commented:
the assets may diminish over time. Three situations
come to mind:
"I must stand back and look at the case in the round. It
seems to me it leaves her well provided for. He can
afford to make the payment out of the proceeds of sale
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of the Estate. The essential balance between needs and
resources is struck. A good part of his inheritance is still
intact provided he can learn to be a more careful steward
of it. They must both learn to tighten their belts but that
they ought to have done years ago. They lived off the
fruit of the land without properly husbanding it." 8
Lord Justice Hughes agreed and added:
"That the origin of assets in inheritance is a relevant
factor for the court in no sense means that the approach
to inherited assets ought always to be the same. What is
fair will depend on all the circumstances; those cannot
exhaustively be stated but will often include the nature
of the assets, the time of inheritance, the use made of
them by the parties and the needs of the parties at the
time of trial. In the present case, although the assets were
inherited from the husband's family, the parties had
jointly elected to live off them and, in effect, to use them
as a substitute for earned income. There can be no
possible complaint about an order which treated the
capital in this case in the way the parties had themselves
jointly treated it." 9

Of note is the Law Commission's comment that once nonmatrimonial assets have been identified and it is agreed
they are to be excluded, they are to be deducted from the
total net assets before any calculation of sharing is to be
applied. This was the approach taken in Jones v Jones 10 as
compared with Robson v Robson where the whole of the
property was shared but in differing proportions to reflect
the pre-acquired assets. The Law Commission believe that
this will create the clarity needed to have fruitful
negotiations but accept that it is only to be applied in those
cases where there is no concern about covering either
party's needs. 11
_______________________

The Law Commission, Matrimonial Property, Needs And
Agreements, February 2014, para 1.39
2 Ibid
3 [2011] EWHC 1759 (Fam), para 85
4 [2011] EWHC 586 (Fam), para 44
5 [2012] EWHC 314 (Fam), paras 85, 89.
6 [2006] 2 A.C. 618, para 148
The wife had shared in the pre-acquired assets during 7 As quoted in [2010] EWCA Civ 1171, para 37
marriage and so it was fair that she should be awarded a 8 [2010] EWCA Civ 1171, para 94
share in them on divorce.
9 Ibid, para 96
10 [2011] EWCA Civ 41
11 The Law Commission, Matrimonial Property, Needs And
Conclusion
Agreements, February 2014, para 8.81
The Law Commission has declined to make
recommendations in relation to the treatment of "non5/3/2014
matrimonial property", given the fact specific nature of past
judicial decisions. The cases touched upon in this article are
just a few of the examples of recent cases that have
considered the treatment of pre-acquired assets. It is clear
that the parties' needs continue to dominate the judiciary's
approach to the exclusion or otherwise of pre-acquired
assets but in a "big money" case, other factors related to the
parties' lifestyle and recourse to the pre-marital wealth has
a part to play.
1

www.familylawweek.co.uk

Family Law Week May 2014 - 36

Local Authority Focus – Families with No
Recourse to Public Funding and Part III of
the Children Act

authority support, there can be no doubt now as to what is
expected of local authorities when faced with a family in
this position.

In R (MK) v London Borough of Barking and Dagenham [2013]
EWHC 3486 (Admin), a mother and her two children were
being provided with support and accommodation under
s.17, Children Act 1989 pending the outcome of their
application for leave to remain on human rights grounds (in
accordance with the rule in Clue). The claimant was the
mother's adult niece who was an overstayer and had been
living with the family whilst she was appealing against
removal directions. The local authority refused to include
her in the support it provided to the family, a decision
which she argued would make her homeless and destitute
and would therefore breach her human rights (particularly
Articles 3 and 8 ECHR). The decision of the local authority
was upheld by the High Court. It said that the purpose of
Sally Gore, Barrister, Fourteen
s.17 is to safeguard and promote the welfare of children.
Since the presence of the niece in the household was not
essential to the welfare of the children, it would be an
The questions as to whether local authorities should assist improper exercise of the local authority's power under s.17
individuals who have no recourse to public funds, because for it to include her in the support provided to the family.
of their immigration status, are both complex and dynamic.
Consequently this is an area that generates considerable It was argued on behalf of the niece that the local authority
amounts of case-law. In this article, I consider the recent was empowered to provide support under s 1 of the
developments in the law in relation to the duties owed to Localism Act 2011 of which sub-s (1) states: "A local
this class of individuals under Part III of the Children Act authority has power to do anything that individuals
1989.
generally may do." However the court held that the local
authority was also prevented from using this 'general
Local authorities are now extremely familiar with the case power of competence' to provide that support because the
of Clue v Birmingham City Council [2010] EWCA Civ 460, niece was seeking statutory services and the expenditure of
[2011] 1 WLR 99. In that case the Court of Appeal held that public resources which did not fall within 'thing[s] an
a local authority cannot refuse to support an individual with individual may do'. Schedule 3 to the Nationality,
no recourse to public funds if they have an outstanding Immigration and Asylum Act 2002 explicitly prohibits the
application for leave to remain based on human rights use of section 17, Children Act 1989 and section 1, Localism
grounds unless that application is 'obviously hopeless or Act 2011 to circumvent the rules excluding certain classes of
abusive'.
individuals (including those in the UK in breach of
immigration rules who are not asylum-seekers) from
This was a significant and wide-ranging decision but the welfare benefits. In the circumstances, the claimant would
more recent case of R (KA) v Essex County Council [2013] have to seek support from the Home Office under section 4
EWHC 43 (Admin) made even worse news for local of the Immigration and Asylum Act 1999 (as to which see
authorities. The case concerned a family from Nigeria who below).
had made a number of unsuccessful applications for leave
to remain in the UK based on Article 8, ECHR. The local R (ES) v London Borough of Barking and Dagenham [2013]
authority had been providing support and accommodation EWHC 691 (Admin) concerned the interface between
under the Children Act 1989 but following a Human Rights section 4 of the Immigration and Asylum Act 1999 and
Assessment, it indicated an intention to withdraw that section 17 of the Children Act. Section 4 IAA gives the
support. There were no removal directions in place, Home Office the power to provide accommodation to
although the family had asked for these to be made as they former asylum-seekers whose claims have been rejected and
would then have had a right to appeal against them on their dependants. Local authorities also have the power to
human rights grounds. This presented a scenario that the provide accommodation to enable families of children in
Court of Appeal in Clue did not have to consider, namely need to remain together under section 17(6), Children Act
the position of individuals who have no existing right of 1989.
appeal because no removal directions have been made and
who are therefore in the UK in a state of 'legal limbo'.
In this case, the family sought support under s.17 but the
local authority's core assessment found that the child was
Robin Purchas QC, sitting as a Deputy High Court Judge, not in need. A short time later, the family became homeless
extended the principle in Clue to the circumstances of this and the local authority decided to wait to see whether the
case on the basis that if the local authority withdrew Secretary of State would provide accommodation under s.4
support, the family's human rights would not be adequately IAA 1999. When the Secretary of State acceded to the
protected as they would have no choice but to return to request for accommodation, the local authority concluded
Nigeria.
that it did not need to re-assess the child's needs because the
only change since the original assessment was that the
The difficulty presented by this case is that families can family had become homeless.
often wait for several years for removal directions to be set.
Whereas previously they might not have received local
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The Deputy High Court Judge found that the local authority
had acted unreasonably, firstly by adopting the 'wait and
see' approach. It was unlawful to decline to provide s.17
support in these circumstances unless the local authority
knew that accommodation would be provided under the
IAA 1999. Secondly, it had acted unreasonably in declining
to undertake a further assessment as it was possible that a
fresh assessment would have concluded that a child with
the limited accommodation being provided might be a child
in need. In this case, there was a suggestion that the
accommodation provided by the Home Office was
inadequate for the child. By failing to re-assess, the local
authority was failing to consider whether the child might
need additional services.

local authority had carried out an assessment of need and an
Human Rights Assessment and had concluded that the
claimants were not children in need for the purposes of
section 17 of the 1989 Act and that there would be no breach
of articles 3 or 8 if support was refused. The claimants
commenced proceedings seeking judicial review of
Hackney's decision to refuse accommodation and support
and were granted interim relief. At the substantive hearing,
Leggatt J found that the parents had not been prepared,
during the assessment process, to provide information
about the friends and family who had provided
accommodation and support since the family arrived in the
UK. In those circumstances, the social worker had been
entitled not to accept that it was no longer possible for the
family to live without support from Children's Services.

This case is potentially very significant. The child had been
assessed recently and found not to meet the criteria for s.17
support. However, the strong suggestion is that the fact that
he became homeless shortly afterwards gave rise to a need
to re-assess, even though he was not street homeless at the
time.

A crucial element of the judge's reasoning in this case was
the principle that the question of whether children are 'in
need' is a matter for the evaluative judgment of the local
authority and not a question of objective fact (see the
comments of Lady Hale in R (A) v London Borough of
Croydon; R (M) v London Borough of Lambeth [2009]
This case, like the others, turns on its own facts. However, UKSC 8 at para 26 for an explanation of the types of
the Administrative Court once again showed that it would question that Parliament intended to fall within the scope of
penalise local authorities that are found to have acted at all evaluative judgments to be made by a local authority).
cynically in discharging their duties under Part III of the
The Court of Appeal subsequently gave the claimants
Children Act.
permission to appeal but the case settled before reaching a
When considering whether to provide support to a family substantive hearing.
with no recourse to public funds, a local authority will
assess whether in fact the family is 'destitute'. Two recent This was followed in the later, and strikingly similar, case of
R (N & N) v London Borough of Newham [2013] EWHC
cases have considered what this means in practice.
2475 (Admin), in which the local authority were found to
In the first case, R (MN and KN) v London Borough of have acted reasonably in concluding that two children were
Hackney [2013] EWHC 1205 (Admin), the claimants' not 'in need' when their parents had refused, during the
parents had entered the UK unlawfully and the family had course of the assessment, to provide information about the
lived for several years without seeking assistance from the possibility of support from friends and family.
local authority. They had lived with various friends and
relations who had provided financial support and the father 9/4/14
had earned money selling pirated DVDs. They had
approached Hackney in 2011 claiming that they were about
to become street homeless as they had been asked to leave
the home of the friend with whom they were staying. The
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assets in England and TRNC than that made by virtue of the
English order.

“Please Sir I Want Some More”

The Husband's request that the Wife desist from advancing
the proceedings in the TRNC was refused. Therefore the
Husband applied to the trial judge for a permanent postjudgment anti-suit injunction against the Wife. This
application was made in the context of other applications by
both parties in relation to the enforcement of the final order
and was granted by the Judge.
The Wife appealed against various orders, in relation to
which she had limited success. However, in relation to her
main complaint that she should be allowed to relitigate
finances in the TRNC, the Court of Appeal dismissed her
appeal.
The main issue in the case related to the jurisdiction to grant
a permanent anti-suit injunction "ASI" in financial remedy
The Court of Appeal's judgment in the long running case of cases after a final order has been made in the English courts.
Ahmed v Mustafa (in which I was counsel for the Husband)
will be of interest to financial remedies practitioners.
The Law on Anti Suit Injunctions
To understand the significance of the case it is necessary to The starting point as a matter of law is that set out in the
briefly explain the background. Whilst the facts of the case House of Lords case of South Carolina Insurance Co v
may be unusual, it is submitted that the judgment may have Assurantie Maatschappij "De Zeven Provincien" NV [1987] AC
implications for the growing number of UK financial 24, namely that the power to grant injunctions under the
remedies cases in which foreign jurisdictions come into play. Senior Courts Act 1981 s37(1) is limited to two situations:
Sarah Lucy Cooper, Barrister, Thomas More Chambers

The parties had assets both in England and in the Turkish
Republic of Northern Cyprus ("TRNC"). The parties had
both been born in Cyprus prior to its division and intended
to retire there after spending their married and working
lives in England.

(i) Where one party to an action can show that the other
party has either invaded or threatened to invade a legal
or equitable right of the former for the enforcement of
which the latter is amenable to the jurisdiction of the
court;

It may be helpful to explain that TRNC is the area in the
north of Cyprus which declared independence in 1974. It is
not recognised as a state by any other countries with the
exception of Turkey. The island had been a part of the
Ottoman Empire prior to in 1878 when the UK leased the
whole of the island. This lease came to an end during the
First World War when the UK annexed the island and in
1960 the island became independent. The current legal
system is therefore an interesting mix of Ottoman law, pre
1960 English law and modern Turkish law. According to
serious commentators, whilst the procedural law is still
largely based upon the common law, the substantive law is
rather more Turkish. The overall effect is described as a "law
mosaic".

(ii) Where one party to an action has behaved or
threatens to behave in a manner which is
unconscionable to the prejudice of the other party

On separation after a long marriage, the Wife chose to issue
a divorce petition in England. The financial remedy
proceedings were also commenced by the Wife in England
and prior to the final hearing the Wife gave an undertaking
not to bring any further proceedings in any other
jurisdiction, in particular in TRNC until "final order".
The financial remedy proceedings were concluded after a
long trial and an order was drawn up in the usual terms,
expressing that the orders would effectively come into effect
upon Decree Absolute. The final order provided for the
usual recital about it resolving all claims in any jurisdiction
in relation to the marriage.

The Privy Council in Aerospatiale [1987] AC 871 set out the
general law on anti-suit injunctions making it clear that the
principle is that the English court will only restrain
proceedings in a foreign court if "such pursuit would be
oppressive or vexatious" in order to found the unconscionable
behaviour.
In Ahmed v Mustafa the Husband at first instance and on
appeal relied on Masri v Consolidated Contractors (No.3)
[2008] EWCA Civ 625 in which a company which had been
sued in England and was dissatisfied with the English
judgment effectively sought to re-litigate it in another
jurisdiction. In that case the Court of Appeal made it
absolutely clear that such a course of action was entirely
inappropriate and would form a basis for an anti-suit
injunction. Lord Justice Collins stated, at paragraph 26:
"in my judgment the English court has power over
persons properly subject to its in personam jurisdiction
to make ancillary orders in protection of its jurisdiction
and its processes, including the integrity of its
judgments. That power is of course a discretionary one,
to be exercised in accordance with the requirements of
international comity."

The Wife delayed requesting Decree Absolute and in the And at paragraph 31:
meantime commenced a further set of proceedings in the
TRNC in which she sought a more generous division of the

www.familylawweek.co.uk

Family Law Week May 2014 - 39
"the judgment debtor's submission to the jurisdiction
gave the English court power to make any incidental
orders in the litigation..."

Research reveals that a number of both common and civil
law jurisdictions have similar provisions to Part III 1984
MFPA, including but not limited to, Australia, Canada,
Hong Kong, New Zealand and South Africa

Lord Justice Collins further went on to clarify, at paragraph
95:
As an example, Hong Kong has implemented Part 11A
Matrimonial Proceedings and Property Ordinance (Cap.
192) ("MPPO"), under which an application can be made for
"the present case is not a case where the foreign court has
financial relief, following a foreign award, including orders
given a judgment with which an English injunction will
in relation to property. Leave is required and certain
be inconsistent. It is simply a case in which the judgment
jurisdictional requirements need to be made.
debtors are seeking to re-litigate abroad the merits of a
case which, after a long trial, they have lost in England.
In my judgment it is classic case of vexation and
In Australia, provided the applicant to the family courts can
oppression, and of conduct which is designed to
satisfy jurisdiction fact (i.e. can establish that Australia is not
interfere with the process of the English court in
a clearly inappropriate forum), the courts have a common
litigation to which the judgment debtors submitted."
law power of ex post facto variation of foreign orders
and/or awards, which does not impact on the finality of the
As far as judicial comity is concerned, Collins LJ stated, at foreign order.
paragraph 82:
The Court of Appeal considered MFPA 1984 Part III
carefully as well as the case of Agbaje v Agbaje [2010] UKSC
"I do not accept the judgment debtors' argument that
there is a principle ...that the English court will not
13 in which Lord Collins, delivering the judgment of the
restrain re-litigation abroad of a claim which has already
Court stated:
been the subject of an English judgment adverse to the
person seeking to re-litigate abroad. It has been
"There is nothing internationally objectionable in
established since at least 1837 that the fact that the
legislation which gives a court power to order financial
respondent is seeking to re-litigate in a foreign
provision notwithstanding a foreign decree of divorce,
jurisdiction matters which are already res judicata
whether or not the foreign court has ordered financial
between himself and the applicant by reason of an
provision, provided that the forum has an appropriate
English judgment can be a sufficient ground for the
connection with the parties or their property."[para 52]
grant of an anti-suit injunction."
Ultimately though, the Court of Appeal rejected the Wife's
These principles are set out in Dicey 15th Edition which states argument in Ahmed. McFarlane LJ considered that in
family cases there could indeed be cases where it is
at Rule 38 (5):
"Subject to the provisions of the Brussels I Regulation
and the Lugano Convention, an English Court may
restrain a party over whom it has personal jurisdiction
from the institution or continuance of proceedings."
Dicey paragraph 12-081 goes on to state:
"The court will also restrain proceedings which interfere
with the "due process of the court" or with the court's
jurisdiction to decide cases pending before it. …..It will
also restrain a judgment debtor from taking steps
overseas which are designed to undermine the
conclusiveness of an English judgment or its
enforcement, because the court has jurisdiction to make
ancillary orders in connection with litigation of the
merits and of which it may be said to have "full
possession"."

Second Bite of the Cherry?
On appeal, a very interesting and novel point was raised by
the Wife, namely that given the existence in the UK of the
Matrimonial and Family Proceedings Act 1984, it could not
be unconscionable for a litigant to seek a second bite of the
cherry in an overseas court. Given that the English courts
would have entertained an application under the MFPA
1984 Part III after a final order in the TRNC, how could it be
fair not to allow the Wife to make an application in TRNC
after a final order in England?

"…unconscionable to contemplate either party seeking
to have the very same issues re-determined before a
different court."[para 21]
On the facts of this case it was the Wife who had initiated
the English proceedings, applied for financial remedy,
given an undertaking to the English court not to pursue
matters in TRNC pending a final order and had given no
indication during the English hearing that she would issue
fresh TRNC proceedings once the English case had
concluded. In the circumstances of this case McFarlane LJ
concluded that the trial judge was entitled to consider the
wife's actions as vexatious and oppressive and:
"to send out a message to the courts of the TRNC to the
effect that the English court took a serious and adverse
view of the wife's conduct in seeking to re-open these
matters."[para 24]
There is no English authority on the issue as to whether an
ASI should be granted after a final financial order nor was
it dealt with in any of the standard textbooks.
The nearest authority was the Australian case of Kemeny
[1998] Fam CA 34 in which the Australian courts essentially
upheld an ASI granted by the USA courts against a wife in
very similar circumstances to Ahmed v Mustafa, namely a
wife after a full hearing and appeal in the USA trying to
relitigate the financial order in Australia.
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In Kemeny:
(a) The USA courts were prepared to grant a post
judgment ASI specifically preventing relitigation in
connection with the distribution of assets distributed by
the USA court. This USA order was made after a full
final hearing and also appeals in a case where there were
assets in Australia;

known amongst lawyers and judges in the TRNC. It may be
that this contributed to the uncertainty as to the recognition
of English judgments in the TRNC.
In any event, this issue of the "limping marriage" was neatly
sidestepped by the Court of Appeal who allowed the Wife
to apply to vary the anti-suit injunction should she be able
to produce cogent expert evidence as to the non recognition
of Decree Absolute in TRNC.

(b) The Australian courts were happy to uphold the
spirit of the ASI despite the fact that Australia has
similar provisions to MFPA 1984 Part III.

Practice Points
In relation to drafting, of course the new precedent orders
In Australia, its Court of Appeal made it clear that the fact will be helpful as at 18(g) the standard recitals will include
that an order is capable of ex post facto variation does not a recital stating that the final order is in full and final
reflect upon its finality for the purposes of the application of satisfaction of:
the doctrine of cause of action estoppel (paragraph 5.1.7
"All other claims of any other nature which one may
Kemeny).
have against the other as a result of their marriage/civil
partnership howsoever arising either in England and
The Australian court further distinguished between the
Wales or in any other jurisdiction"
power to vary an order ex post facto and orders sought which
are oppressive and vexatious to the other side because it
would be unfairly burdensome to re-argue and require that Clearly, with the benefit of hindsight the undertaking
party to obtain and finance legal representation in re- proffered by the Wife could also have been drafted more
litigation in another jurisdiction, which may amount to an tightly such that it was until final order or Decree Absolute,
abuse of process or harassment of that party. Not only did whichever is the later. Anti-suit injunctions do not appear in
the Australian court consider the ASI a relevant the draft precedents so it will continue to be important to
consideration, its apparent approval or, at least, complete draft them very carefully to cover for all eventualities.
absence of criticism of the USA court's decision to grant the
ASI, notwithstanding the Australian courts' powers of ex
post facto variation, is fundamental to the decision of Kemeny. Conclusion
Similarly, the USA court saw no difficulty and was clearly The conclusion to be drawn from Ahmed v Mustafa is that
able and willing to grant an ASI regardless of the Australian whether an award made by a foreign court is adequate and
whether proceedings are vexatious and oppressive are two
courts' powers to vary a final order.
separate and distinct enquiries. The availability of any
power of ex post facto variation does not automatically mean
it is not vexatious and oppressive to seek such relief. Of
course, if there were in fact no possibility of further orders
A Limping Marriage?
being made by an overseas court, then no post-judgment
The state of the law in the TRNC was somewhat unclear as ASI would ever be needed.
to what recognition, if any, would be given either to the
Decree Absolute or to the financial order. The Wife alleged Whether the overseas courts do or do not attach any weight
that the English Decree Absolute would not be recognised to an English ASI, the English court is entitled to protect its
in the TRNC and that she would therefore be trapped in a own orders and to make its own enquiry as to whether the
"limping marriage" whereby she would still be considered overseas proceedings would be vexatious and oppressive.
married in the TRNC.
For further reading on the Legal System in the TRNC see the
No satisfactory expert evidence as to the law in TRNC was Ankara Bar Review "The Turkish Cypriot Legal System from a
available to the Court of Appeal in this respect. The High Historical Perspective" 2010/2011 by Professor Turgat Turhan.
Court had decided way back in 2001 in Emin v Yeldag [2002]
1 FLR 956 that despite the TRNC not being recognised as a
state, that the courts of the UK would indeed recognise and
give effect to a divorce from the TRNC. Perhaps
surprisingly, it appeared that this judgment was not widely
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A Family Justice System Fit for Families

more effective and efficient use of judges' time and court
staff and buildings.
April 22 is also the date when further crucial changes to the
family justice system come into effect. These are included in
the Children and Families Act, and will affect both public
and private law proceedings.

The key change for public law, intended to help cut the time
which care and supervision cases take, is the introduction of
a 26 week time limit. Figures show the average length of
cases has fallen significantly from 56 weeks in 2011 to 33
weeks now. Local Family Justice Boards, the courts service
and the judiciary have all played their part, and the pilot
The Rt Hon Simon Hughes MP, Minister of State for Justice Public Law Outline implemented in 2013 has given further
impetus. This is a great achievement, made possible by a
and Civil Liberties
huge amount of work by many people working in the
On taking up my position in the Ministry of Justice I made family justice system.
it one of my priorities to improve our courts, so they are
In private law, we want more people to resolve family
made to work better for the people who use them.
disputes outside court. To address this we are encouraging
On 22 April, the largest family justice reforms for a separating couples to resolve their disputes through family
generation will come into effect, firmly putting children at mediation – earlier and with less conflict. We have changed
the heart of the system. The new single Family Court will the law so that people will have to consider mediation
become a reality and provisions from the Children and before litigating in financial and children disputes – unless
they are for a special reason exempt. We are further
Families Act will be implemented.
supporting this process through an uncapped budget for
The 2011 Family Justice Review, chaired by David legal aid to cover both the initial meeting and the resulting
Norgrove, found the family justice system was no system at mediation sessions for all those eligible.
all and the vulnerable and damaged children who were
meant to be protected were having their 'futures Underpinning these changes is a whole raft of secondary
undermined'. Excessive delays were rife, with care and legislation as well as significant changes to rules and
supervision cases taking 56 weeks. These delays harmed practice directions. These cover everything from the
children's chances of finding a permanent home, potentially allocation of business to appeals, and will help make sure
that the system works as a coherent whole.
damaging development, as well as causing distress.
The family court system in existence until now has been
confusing, with the High Court, county courts and
magistrates' courts all dealing with family matters. This was
also inflexible and did not allow for judges and court staff
and buildings to be used in the best way. This led to
unnecessary delays when cases transferred between
different jurisdictions.

This year's changes mark a significant moment for the
family justice system, when the proposals made by the
family justice review are delivered. I want to make sure that
I continue the job which David Norgrove has started so that
we have from now on a family justice system which has the
welfare of children at its heart.
16/4/14

I am very proud of the achievements made so far by those
working in the family justice system to reverse this
situation, so that the system works much better for children
and protects children much better too.
From 22 April, family proceedings courts will no longer
exist, while magistrates' courts and the new single County
Court will no longer hear family proceedings. Instead,
nearly all cases will be heard in the Family Court. The High
Court will still hear family proceedings but only those
specialist matters reserved exclusively to them.
The new single jurisdiction in England and Wales – the
Family Court – will create a much simpler system, with all
levels of judge being able to sit in the same building and
greater flexibility for cases to be allocated to the right judge
from the start. It will be easier for people using the courts
too. They will simply submit their application to the Family
Court in their area and it will be allocated to the right level
of judge in the most suitable location. Four levels of Family
Court judges working in one court – lay magistrates, District
Judges, Circuit Judges, and High Court judges – will allow
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Is Time Running Out For Section 20 of The
Children Act?

accommodation if anyone who has parental responsibility
and is able to provide a home (whether himself or through
another) objects to that course of action (s20(7)). Further,
anyone with parental responsibility can remove the child
from accommodation provided by the local authority at any
time and without notice (s20(8)). (In practice a notice period
is often built into the preamble of the order, but this is not
strictly enforceable.) The ability to object or remove in
ss20(7) and (8) does not apply, however, where ongoing
consent to accommodation has been provided by a person
who has a residence order in respect of or is a special
guardian of the child, or who cares for the child by virtue of
an order made in the exercise of the inherent jurisdiction of
the High Court (s20(9)). In these circumstances the consent
of that person overrides the objections of the person who
merely has parental responsibility.
Taking all of the statutory provisions together, it can be seen
that there are circumstances where parents (or others with
parental responsibility) can agree to their children being
accommodated by the local authority both in situations
where they can and cannot provide accommodation for that
child. It is in situations where parents are willing and able
to provide a home for their children, but agree to those
children being accommodated by the local authority under
s20(4), that the most divergence of legal opinion arises.

Julie Stather, barrister, 42 Bedford Row

Section 20(1) has long been the section of the Children Act
1989 most likely to give rise to differences of opinion. Give
a room full of lawyers a set of pertinent facts to work from
and half of them would advise the parents to agree to s20
accommodation and the other half would advise them to
fight it tooth and nail. This article examines the recent use of
s20(1)(c) and the efforts of the judiciary to give guidance
about that use, and considers what the future may hold in
the increasingly tightly regulated world of care proceedings. How far can a local authority go under s20?
Consent under s20 is often given on the basis of a
misconception that the local authority cannot proceed with
The statutory power to provide voluntary accommodation care planning to any significant degree under that
Section 20(1) CA 1989 places a duty on the local authority to agreement. This was addressed specifically in The London
provide accommodation for a child in the following Borough of Merton v CB (a child) [2013] EWCA Civ 476. The
child was taken into police accommodation in March 2008
circumstances:
when she was almost two years old and had been found
home alone. Her mother consented to s20 accommodation a
"(1) Every local authority shall provide accommodation
couple of days later and whilst she expressed the intention
for any child in need within their area who appears to
to withdraw that consent on several occasions, she never
them to require accommodation as a result of—
actually did so because she was never able to provide
suitable accommodation. Proceedings were issued in June
(a) there being no person who has parental
2011, but the child remained voluntarily accommodated
responsibility for him;
owing to the application of the 'no order' principle. In July
2012 a placement order was made in the family proceedings
(b) his being lost or having been abandoned; or
court. McFarlane LJ granted permission to appeal that
order, one of the grounds of appeal being whether it had
(c) the person who has been caring for him being
been permissible for the local authority to issue an
prevented (whether or not permanently, and for
application for a placement order where the child was
whatever reason) from providing him with suitable
voluntarily accommodated.
accommodation or care."
As one can see, subsections (a) and (b) deal with obvious On appeal the leading judgment was given by Ryder LJ.
cases where the child appears to be without his or her Reliance was placed on s22 of the Adoption and Children
parents. Subsection (c) places a duty on the local authority Act 2002 Act:
to accommodate a child where his or her parents cannot, at
"22 Applications for placement orders
that time, provide an appropriate home or appropriate care.
In addition the local authority may also provide
accommodation even where a parent is able to do so:
"(4) A local authority may provide accommodation for
any child within their area (even though a person who
has parental responsibility for him is able to provide him
with accommodation) if they consider that to do so
would safeguard or promote the child's welfare."

(1) A local authority must apply to the court for a
placement order if(a) the child is placed for adoption by them or is
being provided with accommodation by them,
(b) no adoption agency is authorised to place the
child for adoption,

The powers provided by s20(1) and (4) are however
restricted.
The
local
authority
cannot
provide
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(c) the child has no parent or guardian or the
authority consider that the conditions in section
31(2) of the 1989 Act are met, and
(d) the authority are satisfied that the child ought
to be placed for adoption.
(2) If(a) an application has been made (and has not been
disposed of) on which a care order might be made
in respect of a child, or
(b) a child is subject to a care order and the
appropriate local authority are not authorised to
place the child for adoption,
the appropriate local authority must apply to the
court for a placement order if they are satisfied that
the child ought to be placed for adoption".
Therefore, where a child is accommodated under s20, and
the local authority are satisfied both that the s31(2)
threshold has been met and that the child should be placed
for adoption, then it must apply for a placement order by
virtue of s22(1). In the circumstances of this case, the local
authority, having issued an application for a care order and
being satisfied that the child should be placed for adoption,
was also bound to apply for a placement order under s22(2).
The appeal was dismissed on the basis of the statutory
requirement to make the application as set out above.
Nowhere is it suggested that the ability of the local authority
to undertake preparatory planning for the child should be
curtailed because of the lack of an order.
Therefore, consent to s20 should only be given or continued
in the knowledge that such consent allows the local
authority to present the case to the Agency Decision Maker
and then take it to a final care and placement order hearing.

Common uses of section 20
Practitioners will be aware that s20 is often used as a short
term solution when a matter is first listed for hearing and
there is insufficient time for a contested application for an
interim care order to be heard. In a similar way, when a
situation arises unexpectedly (for example a premature
birth or an injury) s20 is often used outside of the court
arena to allow the child to be looked after by the local
authority until proceedings are issued and an interim care
order hearing can take place.
But is s20 being used for longer periods of time, and in
situations in which it is not appropriate? There is no
statutory or judicial guidance as to the use of s20 in general
terms, but comments have been made and situation specific
guidance has been given in several cases.

Removal shortly after birth
In Coventry City Council v C, B, CA, CH [2012] EWHC 2190
(Fam) a child was removed from her mother under a s20
agreement made on the day of her birth. The pre-birth plan
had allowed for the child to remain with her mother for a
couple of days. The mother had suffered dreadfully during
the birth to the extent that she needed life-saving surgery,

and at the time of signing the s20 agreement she was
receiving morphine. The mother was never told by social
workers that if she refused consent her child would remain
with her in the safety of the hospital for a few more days,
nor was she told that the local authority would oppose any
return of the child to her care. She was not encouraged to
speak to her solicitor. Perhaps unsurprisingly the local
authority resolved the mother's claim under section 7 of the
Human Rights Act 1998 on the first day of the hearing,
agreeing in a preamble that a s20 agreement should not
have been sought on the day that it was and that removal
was in any event not a proportionate response to the risks
that existed at that time.
Hedley J observed that s20 should only be used in good
faith. It should not be used to exert force on the parent, it
should be suggested only where the parent clearly has the
mental capacity to give consent, and it should never be used
to achieve accommodation when the local authority knows,
believes or suspects that an interim care order would not be
made. The remainder of the judgment then deals with the
specific situation of post-birth accommodation. Hedley J
comments that s20 can be properly used as a longer term
solution when the mother has always intended that the
child be placed for adoption, where the parents have
consistently expressed their consent to accommodation, and
where the parents have sought such accommodation
because of their own circumstances. Most helpfully for
practitioners, Hedley J then provides a set of guidelines for
social workers seeking s20 consent immediately after birth.
Those guidelines have been specifically approved by the
then President, Sir Nicholas Wall. The guidelines are at
paragraph 46 of the judgment and are intended to apply to
those cases which are likely to result in proceedings (i.e. not
those cases identified above when s20 can be properly used
in the longer term):
"i) Every parent has the right, if capacitous, to exercise
their parental responsibility to consent under Section 20
to have their child accommodated by the local authority
and every local authority has power under Section 20(4)
so to accommodate provided that it is consistent with
the welfare of the child.
ii) Every social worker obtaining such a consent is under
a personal duty (the outcome of which may not be
dictated to them by others) to be satisfied that the person
giving the consent does not lack the capacity to do so.
iii) In taking any such consent the social worker must
actively address the issue of capacity and take into
account all the circumstances prevailing at the time and
consider the questions raised by Section 3 of the 2005
Act, and in particular the mother's capacity at that time
to use and weigh all the relevant information.
iv) If the social worker has doubts about capacity no
further attempt should be made to obtain consent on
that occasion and advice should be sought from the
social work team leader or management.
v) If the social worker is satisfied that the person whose
consent is sought does not lack capacity, the social
worker must be satisfied that the consent is fully
informed:
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a) Does the parent fully understand
consequences of giving such a consent?

the

b) Does the parent fully appreciate the range of
choice available and the consequences of refusal as
well as giving consent?
c) Is the parent in possession of all the facts and
issues material to the giving of consent?
vi) If not satisfied that the answers to a) – c) above are
all 'yes', no further attempt should be made to obtain
consent on that occasion and advice should be sought as
above and the social work team should further consider
taking legal advice if thought necessary.
vii) If the social worker is satisfied that the consent is
fully informed then it is necessary to be further satisfied
that the giving of such consent and the subsequent
removal is both fair and proportionate.
viii) In considering that it may be necessary to ask:
a) what is the current physical and psychological
state of the parent?
b)
If they have a solicitor, have they been
encouraged to seek legal advice and/or advice from
family or friends?
c) Is it necessary for the safety of the child for her to
be removed at this time?
d) Would it be fairer in this case for this matter to be
the subject of a court order rather than an agreement?
ix) If having done all this and, if necessary, having taken
further advice (as above and
including where
necessary legal advice), the social worker then considers
that a fully informed consent has been received from a
capacitous mother in circumstances where removal is
necessary and proportionate, consent may be acted upon.
x) In the light of the foregoing, local authorities may
want to approach with great care the obtaining of
Section 20 agreements from mothers in the aftermath of
birth, especially where there is no immediate danger to
the child and where probably no order would be made."
In summary, the social worker dealing with the obtaining of
consent has a personal duty to ensure that the mother has
capacity to give fully informed consent, and must actively
address that question in the decision making process. The
removal must be fair, proportionate and necessary to ensure
the safety of the child and much caution should be exercised
in dealing with consents given in the aftermath of birth.

Section 20 where factual issues are to be determined
Lord Justice McFarlane addressed the issue of delay in In
the Matter of U (a child) [2013] EWCA Civ 1022. In that case,
a child aged almost 2 had been accommodated under s20
when unexplained bruising had been discovered in August
2012. Unfortunately, the local authority did not then issue
proceedings until the mother stated in April 2013 that she
would withdraw her agreement to s20. The concern raised
by McFarlane LJ was that since a finding of fact hearing was

obviously going to be required to determine the causation
of the bruises and to make any other ancillary findings, the
timetabling of that hearing and the evidence required for it
had been needlessly delayed for the entirety of the period of
accommodation prior to the issue of proceedings (ie 8
months). To compound matters, a sibling had been born
within that 8 month period, the planning for whom would
also be affected by the delay. In short, the guidance from
McFarlane LJ seems to be that where s20 is used but
proceedings will obviously be required to determine a
disputed fact, then there should be no delay in issuing those
proceedings.
A similar situation occurred in Medway Council v Mother &
Ors [2014] EWHC 308 (Fam). A child, aged 8 weeks, had
sustained a serious head injury which resulted in subdural
haematomas and retinal haemorrhages. The injuries were
only detected some weeks after their being sustained
because of significant swelling to the head. There was a
differential diagnosis to include a possibility that the child
had been shaken, and a number of CT and MRI scans and
retinal examinations were planned to assist in determining
the exact nature and causation of the injuries. Whilst the
results of those examinations were awaited the local
authority relied on the s20 consent given by both parents
and did not initiate proceedings. The investigations and the
resultant disclosure of results took far longer than expected
and the local authority did not issue proceedings for 12
weeks, during which time the baby had been released from
the hospital into the care of local authority foster carers.
When the case came before Theis J for a finding of fact
hearing some nine months after the injuries were first
detected in hospital, the local authority applied to withdraw
its application for a care order on day five of that hearing as
the burden of proof could not be discharged to the requisite
standard. On granting leave for the application to be
withdrawn, Theis J took the opportunity to make
observations about delay in issuing proceedings:
1. Until the local authority issued proceedings the
parents did not have access to effective legal advice,
and there was no mechanism for their being involved in
further medical investigations.
2. Where there is a differential diagnosis it is important
to await the results of CT, MRI and eye examinations,
but if the local authority still maintain their allegation of
shaking in the light of
those results, serious
consideration should be given to issuing proceedings
promptly.
3. Once proceedings have been issued the court is in a
position to manage the timetable of the case generally
as well as any further medical investigations to be
undertaken. In the instant
case further delay was
occasioned because full disclosure was not made to the
local authority despite repeated requests.
4. Great caution was urged regarding the use of s20
where complex medical evidence may
become
involved. Parents may feel that they have to agree to s20
in order that they are seen to cooperate and they may
have little or no access to legal advice.
5. The 'no delay' principle in s1(2) Children Act 1989
applies not only to the conduct of proceedings but also
to the issue of proceedings.
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The guidance given in this case echoes that given by
McFarlane LJ in In the Matter of U: where it is highly likely
that proceedings will be required to determine a factual
issue, proceedings should be issued as soon as possible
rather than relying on the s20 agreement in existence.

Section 20 and the 26 week time limit
It is clear that s20 is a powerful tool in the family justice
system, and one which can relieve the pressure on the court
system when used properly. It can avoid the need for
contested interim hearings in cases of general neglect and
emotional harm, it can properly be used to take an
uncontested case right through to final hearing, and its use
allows local authority care planning to continue in
accordance with statutory provision. However, it should be
treated with extreme caution. With mothers only recently
out of labour, consideration needs to be given to whether
the risks can be managed by the security in place within the
hospital, and whether those mothers have capacity to give
informed consent.

occurred and the local authority finds itself not quite ready
to issue proceedings. In a 26 week world, even 2 weeks'
extra time might be seen as invaluable. However, what can
be seen from In the Matter of U and Medway Council v Mother
& Ors above is that delay where there are and always will
be factual issues to determine may be storing up problems
for the future. The comments of Theis J in the latter case,
namely that s1(2) CA 1989 includes the period prior to issue,
could well become a more common criticism in the event
that s20 continues to be used when proceedings are
inevitable. It has until now not been possible to legislate to
determine maximum lengths of s20 accommodation prior to
the issue of proceedings given the infinite variety of cases
and evidential bases which present themselves to the court,
but where there is unjustified delay, judicial criticism
should be expected. If, in line with Theis J's comments, the
'no delay' principle applies to any period of accommodation
before proceedings are issued as well as the period after
issue, we are likely to see even factually disputed cases
finalised more swiftly than ever before. Whether the same
thinking which has produced the statutory 26 week time
limit will be applied to the period prior to proceedings
remains to be seen.

Perhaps one of the most important factors to bear in mind is
the 26 week statutory time limit. It may be that s20 is seen as 17/4/14
a convenient way to buy more time before the clock starts
ticking, especially where an unexpected or early event has
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Bankers’ Bonuses – how the divorce capital
of the world treats the rewards reaped from
the financial capital of Europe

• VB v JP [2008] EWHC 112 (Fam), [2008] 1 FLR 742, Sir
Mark Potter (President).

In terms of the principles specifically discussing bonuses as
post-separation acquest, key cases include:
• Lawrence v Gallagher [2012] EWCA Civ 394, Court of
Appeal
• R v R (Financial remedies: Needs and practicalities)
[2011] EWHC 3093 (Fam), Coleridge J
• B v B [2010] EWHC 193 (Fam), Moylan J
• H v H (Financial provision) [2009] EWHC 494 (Fam),
Singer J
• P v P (Post-separation accruals and earning capacity)
[2007] EWHC 2877 (Fam), [2008] 2 FLR 1135, Moylan J
• S v S [2008] EWHC 519 (Fam), Singer J
• H v H [2007] EWHC 459 (Fam), Charles J
• Charman v Charman [2007] EWCA Civ 503

Lois Rogers, solicitor at Vardags, and Lily Mottahedan,
barrister at 1 Hare Court

• Rossi v Rossi [2006] EWHC 1482 (Fam), Mr Nicholas
Mostyn QC (as he then was)
• M v M (Ancillary relief: Division of assets accrued postseparation) [2004] EWHC 688 (Fam), Baron J

Introduction
In the last few months, bankers' bonuses have occupied
centre stage in both the international business and the
political press and in the recent judgment of Mrs Justice H v W: The key facts
Eleanor King in the High Court in H v W [2014] EWHC 4105 The husband and wife were 43 and 55 respectively. This was
a 19 year marriage (including cohabitation) with one (now
(Fam).
adult) child of the marriage.
George Osborne may have lost his campaign against the EU
cap on bankers' bonuses (which will limit bonus payments
to no more than one's fixed salary or twice that with
shareholder approval), but a banker husband, in the context
of an appeal of a financial remedy order ancillary to divorce,
has persuaded the High Court that his wife's share of his
future bonus should be capped. This was undoubtedly
welcome news to the residents of the Square Mile and
Canary Wharf and will provide much needed clarity for
litigants and their legal teams going forward.
H v W raises two inextricably linked areas of legal principle:
a) The principles underpinning maintenance awards (in
particular needs versus sharing) and;
b) The principles guiding the court's treatment of postseparation acquest in bonus cases;

From 2010 the husband was the managing director of a
Russian bank whose income was comprised of a basic salary
and a discretionary bonus made up of cash and shares.
In the year ending April 2012, he received a total of
c.£450,000 per annum comprised of:
a) A basic salary of £250,000 gross.
b) A discretionary bonus and deferred cash of £195,750
gross plus an award of £18,000 of shares vesting over
three years from April 2013.
Until the 1990s the wife was a legal secretary but had not
worked for the last 15 years and was thus dependent on the
husband's income.

While the husband painted a pessimistic picture of the
In terms of the principles underscoring maintenance orders, future of bonus payments, the bonus level was broadly
consistent with the pattern he had enjoyed over the last
key cases include:
three years.
• B v S (Financial Remedy: Marital Property Regime)
[2012] EWHC 265, Mostyn J
• Hvorostovsky v Hvorostovsky [2009] EWCA Civ 791,
Court of Appeal

The wife's open position in relation to maintenance was
periodical payments of £4,500 pcm together with 35% of all
net bonuses on a joint lives basis.
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The first instance decision
District Judge White awarded the wife a substantial
proportion of the equity in the former matrimonial home,
joint lives periodical payments of £3,750 pcm, and 25% of
the husband's net annual bonuses on a joint lives basis.
In his explanatory judgment, the judge emphasised the
difficulties facing practitioners and the court in setting the
appropriate level of maintenance in circumstances where a
significant proportion of the payer's remuneration is not
guaranteed, or is deferred, or is paid in options and/or
shares:
"As is common in the financial world this husband's
income has historically comprised both basic salary and
bonus. This immediately poses a problem for a Judge at
first instance, trying to make an order which is both
realistic in terms of past household income and
affordable in respect of future income". (para.28 of H v
W)
The husband appealed.
The appeal
The husband brought an appeal against two aspects of the
final order:
i) The order for periodical payments on a joint lives
basis, seeking its substitution by a non-extendable term
of maintenance until the husband attains the age of 60;
and
ii) The order providing for the payment of 25% of the
husband's net annual bonus to the wife, which he sought
to be removed in its entirety. On his behalf it was argued
that the first instance judgment had adopted the
language of 'sharing' in relation to the bonus, not 'needs'.

aspect to be advanced on appeal is whether there should
have been a numeric or monetary cap on the sums
received. Mostyn J made his view clear on this point
when he said that the district judge would have been
"plainly wrong" to award the wife a share of the
husband's bonuses to meet her needs without such a cap.
The outcome in H v W
Allowing the appeal and imposing a cap of £20,000 pa on
the wife's 25% share of future bonuses, Mrs Justice Eleanor
King held that District Judge White had not erred in his
application of the relevant principles as he had not in fact
sought to apply the sharing principle to future bonuses.
However, she found that in making a needs-based award
that included a percentage of the husband's future bonuses,
the correct approach would have been to impose a
monetary cap on the wife's needs "generously assessed".
In finding that the judge at first instance had in fact applied
the needs principle to the bonus portion of his maintenance
award, her ladyship gave particular weight to the
comments the judge made in his explanatory judgment:
"I refer in my order to the wife's "basic" needs being met.
This is far from needs being "generously interpreted". I
would certainly have made a higher periodical
payments order had the husband not denied the
probability of future significant bonuses. The fairer
solution was to give the wife a modest proportion of the
husband's future bonus if he received any. If not then
both would have to live more frugally than would
otherwise be the case" (para.28 of H v W).
Her ladyship however found that (own emphasis):
"The proper approach would be for the district judge to
calculate a total figure for maintenance … Having
carried out this exercise the court will then make a
monthly order to be paid from salary at whatever rate
the district judge feels to be fair, and for the balance to
be expressed as a percentage, or the net bonus up to a
stated maximum each year" (para.39 of H v W)

Permission to appeal
At the permission to appeal hearing, Mr Justice Mostyn
gave permission only in relation to ii) above. The judge
found that the award of 25% of future net bonuses engaged
important points of legal principle in relation to
maintenance awards. In particular, he found that there was Discussion
a tension in this case between the following interpretations The importance of a cap on periodical payments funded
from bonuses
of the judgment (para.7 of H v W):
Mrs Justice Eleanor King approved of the percentage
mechanism used in allocating a proportion of bonus
i) If, per the husband, the percentage bonus award
payments in maintenance, remarking that "given the intrinsic
granted by the District judge were formulated solely on
uncertainty of bonuses, [it] can only be expressed in percentage
a sharing basis, then an important point of legal
terms" (para.38, H v W).
principle would arise warranting appellate review.
Mostyn J himself had sought to clarify this in B v S
However, she agreed with Mostyn J's strong "steer",
(Financial Remedy: Marital Property Regime) [2012]
expressed at the permission to appeal hearing, that the
EWHC 265 (Fam), namely, that maintenance claims
wife's entitlement to the husband's future bonus payments
should be needs-based only. In that case, he found that:
must be capped with reference to a maximum figure equal
to the amount by which the wife's needs, "generously
"Of course needs are elastic in concept and there is
determined", would be met.
much room for sharing the exercise of discretion in
their assessment. But to allow consideration of the
This percentage approach with a cap was also adopted by
concept of sharing to intrude in the assessment of a
Coleridge J in the earlier case of R v R (Financial Remedies:
periodical payments award seems to be based on a
Needs and Practicalities) [2011] EWCH 3093 (Fam) when he
doubtful principle and is replete with problems of
made an award of spousal maintenance of £55,000 pa with
quantification by any sure standard" (para.79, B v S).
an additional 20% of any sum paid out of the husband by
way of bonus, capped at £20,000 pa and to terminate upon
ii) If, alternatively, per the wife, the percentage bonus
the wife's receipt of a deferred lump sum.
award had been determined by the district judge on the
basis of needs "generously interpreted", then the only
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In the authors' view, confirmation of the importance of a cap
on bonus payments goes some way to alleviating an
inevitable tension specific to bonuses: intrusion into the
future income of a spouse which is directly attributable to
his or her efforts during a period of post-separation and
which does not involve trading or increasing/decreasing
the value of a matrimonial asset.

[63] Moreover, the bonus is also due to the husband's
personal work in fulfilling ABC Co's current policy of
developing its overall business. This takes 50% of his
time albeit that is not currently profitable. Such
undefined part of his bonus as is referable to this aspect
cannot be seen as relating to his earlier 'invention'".

The risk of reward must be shared
What is the cut-off point for sharing?
This case also confirmed that the inherent risk latent in H v W demonstrates the application of the needs principle
bonus payments should be shared by both parties.
in post-separation bonus cases, but the permission hearing
in that case also raised the question of whether there could
The risky nature of bonuses comes into play in two ways: i) be an element of sharing of post-separation bonuses. This
on the overall quantum of the bonus and, indeed, whether point was brought to light by Singer J in H v H when he asked:
there will be one at all (hence the % approach); and ii) its
make-up (cash plus shares).
"When does the clock (or the meter) stop in a case where
one spouse continues, once cohabitation has ceased, to
Thus, Eleanor King J found that any percentage share of
accrue savings or wealth from earnings or elsewhere?"
future bonuses should apply pro rata across all elements of
(para.79)
the paying party's remuneration package as it would not be
fair for the wife to benefit from the cash element in priority While the case law demonstrates a fact-specific and
to the husband, leaving him to take the risk on share price discretionary evaluation to achieve fairness, generally the
movements and the consequences of deferred cash courts have applied a restrictive approach to allowing one
payments.
party to share in the post-separation income generated by
the other (unless needs determine that he/she should as in
This judgment thus gives recognition to the current reality H v W).
that city workers' packages are generally more weighted
towards deferred bonus schemes and share options than In Rossi v Rossi, Mostyn J introduced a post-separation
they used to be, and that discretionary awards in current cut-off point of 12 months:
financial conditions may not be guaranteed.
"[24.4] If the post-separation asset is a bonus or other
Context: post-separation bonus cases
earned income then it is obvious that if the payment
The special place of bonuses in post-separation asset cases
relates to a period when the parties were cohabiting then
In Rossi v Rossi, Mostyn J summarized the competing
the earner cannot claim it to be non-matrimonial. Even if
arguments vis-à-vis post-separation bonuses in the
the payment relates to a period immediately following
following way:
separation I would myself say it is too close to the
marriage to justify categorisation as non-matrimonial
"Similar controversy arises in relation to bonuses earned
unless it related to a period which commenced at least
in the period of separation. The earner of such bonuses
12 months after the separation".
can validly argue that he did his work outside of
married life and without the support of his spouse. But
This "rule" was part-approved by Singer J in S v S but was
the other can equally and validly argue that the ability
rejected by Charles J in H v H when he said: "an approach that
to earn was generated during the marriage; that she was
is acknowledged to be arbitrary, and which therefore does not have
maintaining the family infrastructure pending
regard to the realities and circumstances of a given case is not
dissolution of the marital partnership and division of the
correct" (para.57, H v H). So too was a trial date cut-off
assets; and that during the period of separation the
rejected by Moylan J in B v B "as a matter of policy" (para 47,
parties were financially linked." (para.15, Rossi v Rossi)
B v B), as it would fail to give sufficient weight to the
husband's endeavours post-separation. In H v H, Singer J
However, despite the tension between these two lines of excluded discretionary bonuses earned between 12 and 33
argument, it appears that bonuses have a special place in months after separation.
post-separation asset cases. Indeed, in cases dealing with an
increase in the value of capital assets during the period of However, the recognition of a more intuitive dividing line,
post-separation e.g. the matrimonial home, shares (CR v CR being the point of the parties' separation, has not prevented
[2007] EWHC 3206 (Fam), [2008] 1 FLR 323), or a company the court from allocating a share of post-separation bonuses
that was created or developed during the marriage, it to achieve fairness between the parties, for reasons such as
appears that ring-fencing arguments carry less weight than the disparity in future income, one party's earning potential
in bonus cases.
and the parties' respective contributions.
In M v M for example, Baron J elucidated the difference In H v H, Charles J ruled that the matrimonial property
between the two:
should be assessed at the date on which the marital
partnership came to an end but made a "run-off" award so
"[62] In this case, the post-separation accrual does not
that the wife could make a smooth transition to independent
arise from the trading of capital that existed at
living by awarding her with 1/3rd of the husband's income
separation; rather it has accrued from the husband's own
in the year following separation, 1/6th in the following year,
hard work post-separation, albeit that part of his bonus
and 1/12th in the third year. Whilst recognizing the wife's
is referable to a scheme which was 'invented' during the
continuing contribution to the family in caring for the
marriage.
children (for which she is in receipt of child maintenance),
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the judge found that the post-separation bonuses were
predominantly the product of the husband's "talents, energy
and good fortune" (para 85).

Should future projections be variable upwards if the
bonus is paid at the end of the three year deferment or
should the order be variable downward if the bonus
does not become due for payment? No submissions
were made as to what the general approach is or ought
to be. We are not in the present appeal concerned with a
continuing periodical payments order and the
appellant's hope or expectation of future receipt does
not to my mind have much bearing on the present
division of the available assets." [paras 53 and 54]

In P v P, Moylan J, while acknowledging the argument that
the partnership of mutual support ends at separation, found
that "we are not engaged in the rigid application of any specific
formula with a requirement to find clear and precise boundaries"
(para.117), and he awarded the wife a share of the postseparation bonuses which on one hand reflected the fact
that a significant part of the wealth had been earned by the
husband since separation (two bonuses and deferred shares
totalling £7m), but also that the husband had a very Conclusion: A move towards an analytical approach?
In the authors' view, Mrs Justice Eleanor King's judgment
substantial future earning capacity:
vis-à-vis caps on bonuses sits neatly with the principles and
methodology adopted in non-matrimonial asset cases such
"I … could not ignore future earning capacity when it is
as Jones v Jones [2011] EWCA Civ 41 and N v F [2011]
one of the express factors listed in paragraph 25(2) of the
EWHC 586 (Fam).
Matrimonial Causes Act. …. In my view, a fair outcome
might not be achieved unless the court takes into
Practitioners will have noted, and indeed participated in,
account the different times and the different forms in
the many incisive commentaries on the 'broad-brush' versus
which financial resources can accrue during the course
'mathematical' approach in financial remedy claims
of a career. In reaching my decision, therefore, I take into
involving non-matrimonial assets in the last few years and
account both the fact that a significant part of the wealth
the tension between these two lines of judicial decisionhas been earned by the husband since the separation and
making (see for instance Jones v Jones [2011] EWCA Civ 41,
the fact that he has a very significant earning capacity"
Robson v Robson [2010] EWCA Civ 1771, N v F [2011] EWHC
(paras124 and 125).
586 (Fam), GS v L [2011] EWHC 1759 (Fam)).
In B v B, Moylan J awarded the wife 15% of certain future
deferred bonus instalments, confirming that the overall Subsequent to the aforementioned cases, the analytical
division was fair by according "proper weight to all the approach has found favour with the Law Commission in its
relevant factors in the case, including the contributions each party recent report Matrimonial Property, Needs and Agreements
has made and will make to the welfare of the family and to the fact where the Commission concluded that:
that a significant part of the wealth has accrued from income [post
separation]"(para.51).
"We believe that the better method is that which
identifies the non-matrimonial property, disregards it,
Treatment of bonuses as capital is wrong?
and shares the remainder equally (subject to the parties'
As an aside, in the context of discussions on the treatment of
needs being met), exemplified in the case of Jones v
bonuses, practitioners may also wish to note the Court of
Jones. This is in preference to the more broad brush
Appeal's comments in Lawrence v Gallagher [2012] EWCA
approach which shares the couple's property in
Civ 394 that future bonuses should not be treated as capital:
proportions which the court considers to be fair, taking
into account the presence of non-matrimonial property
"Apart from the factual errors these were annual
…We consider the former approach to be clearer and
bonuses' deferred in collection and conditional on
more
conducive
to
promoting
financial
performance. They were not capital assets but part of the
settlement'.(Introduction para)
appellant's income stream upon which he is taxed at top
rate. I can see no principled basis upon which the
Thus it appears, in light of H v W and the recent Law
respondent should be awarded 45% of that as though it
Commission report, that in the marathon of the 'broadwere a present capital asset. I would delete this element
brush' team versus the 'mathematical' team, the latter
of the judge's award entirely.
approach is presently taking the lead.
"No doubt in those cases where the applicant seeks a
joint lives periodical payments order the frequent
replacement of cash bonuses by deferred bonuses
presents a problem for practitioners and for judges.
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Children and Families Act 2014 – A Guide
for Public Children Lawyers

independent experts are instructed, and where the issue is
that of neglect, but may be problematic in other cases.

The Act makes provision for proceedings to extend beyond
26 weeks in certain circumstances, although not by
accidental drift. Instead the timetable can be deliberately
changed by way of 'revision', and one case of revision is
The Children and Families Act 2014, which received Royal
'extension' (including beyond 26 weeks).
Assent last month, will come into force on 22 April 2014. For
public law practitioners, it sets out on a statutory basis
Revision
certain changes that have already been implemented in
Having drawn up a timetable at the commencement of
practice, relating to the timetable of proceedings and expert
proceedings, the court may subsequently revise it under s
evidence. But there are also more substantive changes
32(4). In deciding whether such revision is necessary, the
relating to care plans, adoption, and contact after adoption.
court must have regard to
This article provides a brief summary and discussion of
some of the more important changes of which public law
(a) the impact which any revision would have on the
practitioners need to be aware.
welfare of the child to whom the application relates; and
Jennifer Kotilaine, barrister, 42 Bedford Row

Main areas of change:

(b) the impact which any revision would have on the
duration and conduct of the proceedings.

Ÿ Time limits (s 14)

There will of course be instances where, as part of the
revision of the timetable, the overall duration of the
proceedings will have to be extended. A special case of
revision is revision by 'extension'.

Ÿ Evidence (s 13)
Ÿ Care plan (s 15)
Ÿ Contact while in care (s 8)

Extension
Once proceedings are underway, it is possible, under s 32(5)
to extend the overall timetable (even beyond 26 weeks) by
increments of up to eight weeks, but

Ÿ Adoption (ss 2 & 3 )
Ÿ Contact after adoption (s 9).

only if the court considers that the extension is necessary
to enable the court to resolve the proceedings justly.

Time limits
Section 14 of the 2014 Act deals with time limits and
Extensions will be very much an exception to the general 26
timetables in care, supervision and other family
week rule. Guidance is provided to the court in s 32(7):
proceedings.
Extensions are not to be granted routinely and are to be
The Act places the 26 week timetable set out in the revised
seen as requiring specific justification.
Public Law Outline [PD 36C] on a statutory footing by way
of insertions into s 32 CA 1989. It also removes the time
When deciding whether an extension to the timetable
limits imposed on interim care or supervision orders
should be granted, s 32(6) stipulates that the court must
through amendments to s 38 CA 1989.
have regard to exactly the same considerations as in
revision, namely
Timetable of 26 weeks
Section 32(1)(a) requires the court to draw up a timetable
(a) the impact which any ensuing timetable revision
with a view to disposing of an application
would have on the welfare of the child to whom the
application relates, and
(i) without delay, and
(ii) in any event within twenty-six weeks beginning with
the day on which the application was issued.
'With a view to' suggests some room for flexibility. However
Sir James Munby P has made clear that this is not the plan.
In his President's View No. 1 (April 2013), which he has
now incorporated into his recent judgment in the
Bournemouth and Poole County Court Re S (A Child) [2014]
EWCC B44 (Fam), he writes:

(b) the impact which any ensuing timetable revision
would have on the duration and conduct of the
proceedings;
and here "ensuing timetable revision" means any
revision, of the timetable under subsection (1)(a) for the
proceedings, which the court considers may ensue from
the extension.

Guidance on when extensions are likely to be necessary is
included in a recent case Re S, which was decided by Sir
'this deadline can be met, it must be met, it will be met.
James Munby P last month. Although it is a county court
And remember, 26 weeks is [ . . .] a maximum, not an
judgment and therefore not binding on the High Court
average or a mean. So many cases will need to be
under stare decisis, it is surely designed to be treated as if it
finished in less than 26 weeks.'
were a High Court decision. At para 33 in his judgment, he
lists three different contexts in which extensions beyond the
The 26 week deadline may suit cases dealing with single
26 week timetable may be necessary under s 32(5):
children that do not require split hearings, where no
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i) The first is where the case can be identified from the
outset, or at least very early on, as one which it may not
be possible to resolve justly within 26 weeks. [ . . . ] Four
examples which readily spring to mind (no doubt others
will emerge) are (a) very heavy cases involving the most
complex medical evidence where a separate fact finding
hearing is directed [ . . .] (b) FDAC type cases [ . . .] (c)
cases with an international element where investigation
or assessment have to be carried out abroad and (d)
cases were the parent's disability require recourse to
special assessments or measures [ . . .]
ii) The second is where, despite appropriately robust
and vigorous judicial case management, something
unexpectedly emerges to change the nature of the
proceedings too late in the day to enable the case to be
concluded justly within 26 weeks. Examples which
come to mind are (a) cases proceeding on allegations of
neglect or emotional harm where allegations of sexual
abuse subsequently surface, (b) cases which are
unexpectedly 'derailed' because of the death, serious
illness or imprisonment of the proposed carer, and (c)
cases where a realistic alternative family carer emerges
late in the day.
iii) The third is where litigation failure on the part of one
or more of the parties makes it impossible to complete
the case justly within 26 weeks.
This last class of extension corresponds with the situation in
Re B-S (Children) [2013] EWCA Civ 1146 where, at para 49
Sir James Munby P allows that 'If, despite [robust case
management], the court does not have the kind of evidence
we have identified, and is therefore not properly equipped
to decide these issues, then an adjournment must be
directed, even if this takes the case over 26 weeks.'
Although Re B-S dealt with a proposed non-consensual
adoption, the larger point is that 'rigorous adherence to an
inflexible timetable [may lead to] justice thereby potentially
denied.'

change in circumstances that might militate against
continuing with an interim order as there is no procedure by
which the matter is routinely kept under review. Of course,
since the Act does not make provision against such review,
judges may consider that they are left at liberty to conduct
such reviews as and when they see fit.

Evidence
Section 13 of the 2014 Act deals with the control of expert
evidence and assessments in children proceedings. It puts
on statutory footing the rules set out in FPR 25, specifically
FPR r 25.1-5, relating to the court's duty to restrict expert
evidence.
In s 13(8) of the 2014 Act 'experts' are defined in the negative:
(8) References in this section to providing expert
evidence, or to putting expert evidence before a court,
do not include references to—
(a) the provision or giving of evidence—
(i) by a person who is a member of the staff of a
local authority or of an authorised applicant,
(ii) in proceedings to which the authority or
authorised applicant is a party, and
(iii) in the course of the person's work for the
authority or authorised applicant,
(b) the provision or giving of evidence—
(i) by a person within a description prescribed for
the purposes of subsection (1) of section 94 of the
Adoption and Children Act 2002 (suitability for
adoption etc.), and
(ii) about the matters mentioned in that subsection,

Secondary legislation
(c) the provision or giving of evidence by an officer
It is worth noting that the 26 week limit can also be
of the Children and Family Court Advisory and
amended by subsequent secondary legislation. A longer (or
Support Service when acting in that capacity, or
shorter!) default timetable can be imposed by the Lord
Chancellor by way of secondary legislation under s 32(9).
(d) the provision or giving of evidence by a Welsh
Under the same section, the Lord Chancellor can also
family proceedings officer (as defined by section
change the statutory extension period which, under s 32(8)
35(4) of the Children Act 2004) when acting in that
is currently 8 weeks. Even if the 26 week time limit stays the
capacity.
same, extensions may become shorter (or longer). Expect
tinkering, or at least threat of tinkering.
Although social workers and CAFCASS officers are
expressly excluded from the statutory definition of 'expert,'
Interim orders
they are nonetheless very much meant to be viewed as
Section 14 of the 2014 Act also removes time limits for experts by the court. As Munby P explained in evidence
interim care and supervision orders by doing away with before the Public Bill Committee of the House of Commons:
paragraphs (a) and (b) of s 38(4) of the 1989 Act. The first
interim order no longer expires after 8 weeks, and
'When I say "expert", I mean expert with a capital E,
subsequent 4 week extensions are no longer required.
because, in my book, social workers are experts. In just
Interim orders, once granted, will now last until the disposal
the same way, CAFCASS officers are experts. What has
of proceedings.
gone wrong with the system is that we have at least two
experts in every care case—a social worker and a
While there is now a statutory limit for the timetable
guardian—and yet we have grown up with the culture
(subject to revision and/or extension, as above), time limits
of believing that they are not really experts and we
for interim orders have fallen by the way side. It may be
therefore need experts with a capital E. Much of the time
that with shorter proceedings, there is less danger of a child
we do not.' HC Deb 5 March 2013 col 33.
languishing in what is meant to be a temporary situation.
However, there is also less scope for parents to argue
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However, the issue surely is not that social workers and
guardians lack expertise, but that their role in the
proceedings is not that of an impartial or independent
expert. (For a recent case on a guardian as a not 'neutral'
party see MW v Hertfordshire County Council [2014]
EWCA Civ 405.) There is now a higher statutory hurdle for
independent expert evidence. It is restricted to those
instances where it is 'necessary' (as to which, see below).
It is interesting, therefore, to note that the Act introduces a
minor tweak to the 'necessary' test which may well address
this imbalance. In FPR 25.1, expert evidence (in the capital
E sense) is restricted to what is 'necessary to assist the court
to resolve the proceedings.' Under s 13(6) of the Act,
however, the court may give permission for the instruction
of independent experts where 'necessary to assist the court
to resolve the proceedings justly.' This seemingly small
addition—which simply reasserts the overriding objective
in FPR r 1.1—refines the 'necessary' test in a way that may
well assist parents and that in any case echoes the concern
raised in Re B-S about 'justice potentially denied.'
It is worth noting that the refined 'necessary test' has now
also been added to s 38 of the 1989 Act where the court is
considering making direction regarding medical or
psychiatric assessment of a child during proceedings.

(c) long-term care not within paragraph (a) or (b).
Apart from the 'permanence provisions', the only other
aspect of the care plan that the court need consider (as
required by s 34(11) of the 1989 Act) are the proposals for
contact . The court is not required to consider any other
proposed provisions that deal with the emotional, health,
education, social, etc needs of the child(ren) before arriving
at a decision. So far as adoption is concerned, this
contradicts and compromises the recent line of cases
flowing from Re B (Care Proceedings: Appeal) [2013] UKSC
33 where it was held that adoption can only be ordered
when 'nothing else will do' (paras [145] & [198]). Re B's
proportionate approach has been developed in subsequent
case law, including, among others, Re B-S and Re G (A
Child) [2013] EWCA Civ 965 where McFarlane LJ held at
para 50 that 'the judicial task is to undertake a global,
holistic evaluation of each of the options available for the
child's future upbringing.' It is difficult to see how a 'global,
holistic evaluation' can possibly be achieved in the light of
the statutory limitation on what part of the care plan must
be considered by the court. Either the permanence
provisions of a care plan will have to include much more
detail than hitherto, or judges will simply continue to
consider the rest of the care plan even in the absence of a
strict requirement to do so.

The word 'necessary' has been defined in Re H-L ( A Child)
[2013] EWCA Civ 655 at para 3 by way of reference to Re P Contact while in care
(Placement Orders. Parental Consent) [2008] EWCA Civ Section 8 of the 2014 Act tidies up an inconsistency in the
1989 Act by inserting in s 34 a reference to a local authority's
535, [2008] 2 FLR 625, paras [120], [125]:
duty under s 22(3)(a), namely the duty to safeguard and
promote the welfare of any looked-after child. The
'it "has a meaning lying somewhere between
amended s 34(1) now reads:
'indispensable' on the one hand and 'useful', 'reasonable'
or 'desirable' on the other hand", having "the
34(1) Where a child is in the care of a local authority, the
connotation of the imperative, what is demanded rather
authority shall (subject to the provisions of this section
than what is merely optional or reasonable or desirable."
and their duty under s 22(3)(a)) allow the children
In my judgment, that is the meaning, the connotation,
reasonable contact with
the word 'necessary' has in rule 25.1.'
(a) his parents;
Care plan
Section 15 of the 2014 Act repeals section 121(1) of the
Adoption and Children Act 2002 and substitutes s 31(3A) of
the 1989 Act. The effect is to restrict the aspects of a care plan
that a court is to take into account when considering
whether to make a care order. The court is now only
(3A) ...
(a) required to consider the permanence provisions
of the section 31A plan for the child concerned, but
(b) is not required to consider the remainder of the
section 31A plan, subject to section 34(11).
(3B) For the purposes of subsection (3A), the
permanence provisions of a section 31A plan are such of
the plan's provisions setting out the long-term plan for
the upbringing of the child concerned as provide for any
of the following—
(a) the child to live with any parent of the child's or
with any other member of, or any friend of, the
child's family;

(b) any guardian or special guardian of his;
(ba) any person who by virtue of section 4A has
parental responsibility for him;
(c) where there was a residence order in force with
respect to the child immediately before the care
order was made, the person in whose favour the
order was made; and
(d) where, immediately before the care order was
made, a person had care of the child by virtue of an
order made in the exercise of the High Court's
inherent jurisdiction with respect to children, that
person.
The 2014 Act also resolves an inconsistency in the 1989 Act
by which local authorities were under a duty under para
15(1) of Schedule 2 to promote contact between a child in
care and his parents, anyone who is not a parent but has
parental responsibility for him, and any relative, friend or
other person connected to him without allowing the local
authority to refuse to offer contact under the s 34(6)
exception. A new para 6A is therefore inserted into s 34:

(b) adoption;
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(6A) Where (by virtue of an order under this section, or
because subsection (6) applies) a local authority in
England are authorised to refuse to allow contact
between the child and a person mentioned in any of
paragraphs (a) to (c) of paragraph 15(1) of Schedule 2,
paragraph 15(1) of that Schedule does not require the
authority to endeavour to promote contact between the
child and that person.

apply in subsections (7) –(9) of s 22C, such as proximity to
the child's home, disruption of the child's education or
training, placement with siblings, disability needs (if any).
A fostering for adoption placement is meant to afford a
child with stability, even though this may mean that a child
suddenly finds herself at a new school, far away from home,
and separated from siblings. This means that the placement
may have adverse consequences for contact with a child
who is in such a placement.

Adoption
While fostering for adoption placements are available when
The 2014 Act makes a number of changes to the law relating the local authority considers that adoption is the most
to adoption. The most significant for practitioners are:
suitable final outcome for a child, it is of course ultimately
for the court to decide whether adoption is in the child's best
1. Placement of children with prospective adopters
interests. Any stability achieved through such a placement
during the course of proceedings can therefore only be
2. Repeal of ethnicity requirement
viewed as provisional.
Repeal of ethnicity requirement in England
Section 3 of the 2014 Act amends s 1(5) of the Adoption and
Placement of children with prospective adopters
Children Act 2002. The requirement than an adoption
Section 2 of the 2014 Act introduces new sections 9A, 9B, & agency 'must give due consideration to the child's religious
9C into s 22C of the 1989 Act:
persuasion, racial origin and cultural and linguistic
background' now applies only to adoption agencies in
(9A) Subsection (9B) applies (subject to subsection (9C))
Wales.
where the local authority are a local authority in
England and—
Post adoption contact
Section 9 of the 2014 Act deals with post adoption contact.
(a) are considering adoption for C, or
It introduces two new sections (s 51A & s 51B) into the
Adoption and Children Act 2002.
(b) are satisfied that C ought to be placed for
adoption but are not authorised under section 19 of
Section 51A deals with who may make applications for post
the Adoption and Children Act 2002 (placement
adoption contact while s 51B (not reproduced here) covers
with parental consent) or by virtue of section 21 of
the content and duration of orders made under s51A:
that Act (placement orders) to place C for adoption.
51A Post-adoption contact
(1) This section applies where—
(9B) Where this subsection applies—
3. Contact post adoption: new jurisdiction.

(a) subsections (7) to (9) do not apply to the local
authority,

(a) an adoption agency has placed or was authorised
to place a child for adoption, and

(b) the local authority must consider placing C with
an individual within subsection (6)(a), and

(b) the court is making or has made an adoption
order in respect of the child.

(c) where the local authority decide that a placement
with such an individual is not the most appropriate
placement for C, the local authority must consider
placing C with a local authority foster parent who
has been approved as a prospective adopter.

(2) When making the adoption order or at any time
afterwards, the court may make an order under this
section—

(9C) Subsection (9B) does not apply where the local
authority have applied for a placement order under
section 21 of the Adoption and Children Act 2002 in
respect of C and the application has been refused.
The effect of these sections is to fundamentally rebalance the
priorities for local authorities who are considering adoption
so that achieving stability for the child is paramount. As was
suggested by Lisa Nancy MP in the committee stage of the
Bill's passage through the House of Commons, 'stability
should be seen in its own right as a safeguarding factor for
children in the care system.' (HC Deb, 12 March 2013, col
159) If, after ruling out placing the child with a 'relative,
friend or other person connected with C and who is also a
local authority foster parent' (as in s 22C(6)(a)), then a local
authority must place a child with a foster parent who has
already been approved as a prospective adopter. This new
duty trumps other considerations that would otherwise

(a) requiring the person in whose favour the
adoption order is or has been made to allow the child
to visit or stay with the person named in the order
under this section, or for the person named in that
order and the child otherwise to have contact with
each other, or
(b) prohibiting the person named in the order under
this section from having contact with the child.
(3) The following people may be named in an order
under this section—
(a) any person who (but for the child's adoption)
would be related to the child by blood (including
half-blood), marriage or civil partnership;
(b) any former guardian of the child;
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(c) any person who had parental responsibility for
the child immediately before the making of the
adoption order;
(d) any person who was entitled to make an
application for an order under section 26 in respect
of the child (contact with children placed or to be
placed for adoption) by virtue of subsection (3)(c),
(d) or (e) of that section;
(e) any person with whom the child has lived for a
period of at least one year.
(4) An application for an order under this section may be
made by—
(a) a person who has applied for the adoption order
or in whose favour the adoption order is or has been
made,

The court will no longer be able to make a s 8 contact order
with any child who has been adopted. Instead, the
procedure for applying for a contact order is made under s
51A.
While the child, the local authority, or the adoptive family
may make a s 51A application without leave of the court, the
birth family require leave. In deciding whether or not leave
should be granted, the court must consider the extent to
which allowing such contact would disrupt the child's new
life, the applicant's connection to the child, and any
representations made to the court by the child or the
adoptive family. Given that fostering for adoption
placements have priority over keeping siblings together, it
is conceivable that [elder] siblings may resort to s 51A for
contact, particularly when contact which has been proposed
in a care plan has not been maintained after adoption.
Section 51A can also be used to prohibit contact although it
is difficult to see how, in an age of social networking, this
can be enforced meaningfully without a penal notice.

(b) the child, or
(c) any person who has obtained the court's leave to
make the application.
(5) In deciding whether to grant leave under subsection
(4)(c), the court must consider—
(a) any risk there might be of the proposed
application disrupting the child's life to such an
extent that he or she would be harmed by it (within
the meaning of the 1989 Act),
(b) the applicant's connection with the child, and
(c) any representations made to the court by—
(i) the child, or
(ii) a person who has applied for the adoption
order or in whose favour the adoption order is or
has been made.
(6) When making an adoption order, the court may on
its own initiative make an order of the type mentioned
in subsection (2)(b).
(7) The period of one year mentioned in subsection (3)(e)
need not be continuous but must not have begun more
than five years before the making of the application.
(8) Where this section applies, an order under section 8
of the 1989 Act may not make provision about contact
between the child and any person who may be named in
an order under this section.

Any s 51A order can include directions or conditions that
the court deems appropriate. When an application is made
or when the court decides to continue making an order on
its own initiative, the court must establish a timetable to
determine the application without delay. A s 51A order will
last until the child turns 18, or further order.

Brief final remarks
Although much of the emphasis of the Act so far as public
family law is concerned is on expediting proceedings, there
are some – though not many – points at which the Act
concedes that expedition may be the enemy of justice or
child welfare and provides accordingly (eg ss 13 & 14). It
will be interesting to see what effect these statutory
concessions have in practice moving forward. Pauffley J
recently said in Re NL [2014] EWHC 270 (Fam) at para 40:
'Justice must never be sacrificed upon the altar of speed.'
And Sir James Munby P reiterates and endorses the point in
Re S at para 29. However, this is not what the 2014 Act says.
Instead, it says that proceedings may take longer than 26
weeks when this is 'necessary to resolve the proceedings
justly.' This still allows that justice may be sacrificed on the
altar of speed when a reduction of speed would merely be
desirable or helpful in resolving the proceedings justly. To
this extent, the necessity requirement tends to give priority
to speed over justice.
17/4/14
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The Child Arrangements Programme 2014:
The Key Provisions

Ÿ First Hearing Dispute Resolution Hearing
Ÿ Case Management directions if agreement not reached,
including statements and section 7 reports where
appropriate
Ÿ Finding of fact hearing, if required having applied the
new Practice Direction 12J
Ÿ Dispute Resolution Hearing
Ÿ Further case management directions if agreement not
reached
Ÿ Final hearing.
The court will exercise its powers flexibly. This includes the
court cancelling or repeating a particular hearing.

Louise McCallum, barrister, Zenith Chambers, Leeds

Child Arrangements Orders
The Children and Families Act 2014 introduces child
arrangements orders, replacing residence and contact
orders. Under section 8(1) of the Children Act 1989, as
amended, a child arrangements order means an order
regulating arrangements relating to any of the following:a) With whom a child is to live, spend time or otherwise
have contact;
b) When a child is to live, spend time or otherwise have
contact with any person.
These provisions also came into force on 22 April 2014.

The following summarises the key elements of the CAP
2014, but does not substitute the need for all practitioners in
this area to read the extensive guidance contained in the
Practice Direction 12B, extending to 32 pages.
The CAP 2014 includes a useful summary of the key welfare
principles and key provisions within the Family
Proceedings Rules (paragraph 11).
The Programme
emphasises that the child or young person should feel that
their needs, wishes and feelings have been considered in the
arrangements made and should be involved in making the
arrangements to the extent appropriate given their age and
level of understanding (paragraph 4).
A useful flowchart has also been created for the CAP 2014.
Practice Direction 12J – Child Arrangements & Contact
Order: Domestic Violence and Harm is also essential
reading, outlining how the CAP 2014 should work in cases
where domestic violence or abuse is an issue.

Child Arrangements Programme
The Child Arrangements Programme ('CAP 2014') is Practitioners should also have regard to Practice Direction
contained in Practice Direction 12(B): (CAP 2014). This was 3a – Pre-Application Protocol For Mediation Information
issued on 22 April 2014. The CAP 2014 replaces the Private And Assessment.
Law Programme.
In this article references to Cafcass include Cafcass Cymru
The CAP 2014 applies where a dispute arises between and references to Cafcass officer include Welsh Family
separated parents and/or families about arrangements Proceedings Officer.
concerning children. The Programme is designed to try to
facilitate and encourage the resolution of disputes outside of
the court system and, where not possible, swift resolution of Pre-application
the dispute through the court system. Local practices and The Mediation Information And Assessment Meeting
initiatives can be operated in addition to and within the (MIAM)
framework.
MIAMs are central to the CAP 2014. The provisions are
contained in paragraphs 5.3 – 5.12.
The CAP 2014 endeavours to avoid litigation where
possible, with an emphasis on out of court dispute MIAMs can be carried out only by an authorised family
resolution. All prospective applicants, save those who may mediator. If the parties are willing to attend together, and
claim an exemption or whose case is deemed unsuitable by this is assessed by the mediator to be safe, the meeting may
an authorised mediator, must firstly engage in a Mediation be conducted jointly. Otherwise separate meetings will be
Information and Assessment Meeting. If pre-proceedings held.
resolution proves impossible, the basic structure of the
programme is:
Once at the MIAM information will be provided about
mediation, ways in which the dispute may be resolved
Ÿ Application
otherwise than by the court, and the suitability of mediation
for trying to resolve the dispute. The mediator will also
Ÿ Safeguarding checks
assess the existence of or risk of domestic violence or harm
to a child who would be the subject of the application.
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Prospective applicants must attend a MIAM before making order, without the requirement of attendance at a MIAM.
an application to the court for determination of most issues Rule 3.8 (c) FPR sets out the categories of urgent application
concerning a child. The term 'relevant family application' is justifying an exemption.
defined in r3.6 FPR.
Without notice applications are provided for at paragraphs
In certain circumstances prospective applicants are exempt 12.2 to 12.4 of the PD. They should be made only
from the MIAM requirement. The categories of MIAM exceptionally and where the giving of notice would enable
exemptions are contained in rule 3.8 FPR. They include:
the respondent/s to take steps to defeat the purposes of the
injunction, where the case is one of exceptional urgency or
if notice were given this would be likely to expose the
Ÿ domestic violence
applicant or relevant child to unnecessary risk of physical or
Ÿ child protection concerns
Ÿ related proceedings being issued in the previous 4 emotional harm.
months
Ÿ urgency
Following any urgent or without notice hearing, unless all
Ÿ disability leading to an inability to facilitate a MIAM
issues have been determined or the application dismissed,
Ÿ lack of contact details for respondents
the judge may make gatekeeping decisions including
Ÿ imprisonment/bail conditions preventing engagement allocation and venue of future hearing or shall refer the
Ÿ non-residency in England and Wales
application to the relevant Gatekeeping team.
Ÿ that a child would be one of the prospective parties
Ÿ unavailability of MIAM facilities.
The Application and Issue (Day 1)
Practitioners should have regard to rule 3.8 FPR in full for The application for a child arrangements order or other
Children Act 1989 private law order must be made on the
details of exemption categories.
relevant prescribed form. Paragraph 8 sets out the
The CAP 2014 indicates that it is not expected that victims procedure in detail.
of domestic violence should attempt to mediate or
participate in forms of non-court dispute resolution. It is For section 8 Children Act 1989 applications the applicant
also recognised that drug/alcohol misuse and/or mental will be required to complete new form C100 and confirm
illness are likely to prevent couples from making safe use of attendance at a MIAM, or specify that a MIAM exemption
applies (unless the application is for a consent order or the
mediation or similar services (paragraph 5.2).
application concerns a child who is the subject of public law
Alternatively, an authorised family mediator may provide a proceedings or a public law order). Any Parenting Plan
mediator's exemption indicating that mediation is not should be attached to the C100.
suitable as a means of resolving the dispute.
The court will either provide the applicant with a copy of
The prospective applicant, or their legal representative, the C100 and notice of hearing on the day of issue, or within
must contact a family mediator to arrange attendance at a 2 working days of issue. Unless the Applicant requests to
MIAM. A prospective respondent is also expected to attend serve on the Respondent, or is ordered to do so by the Court,
a MIAM, whether a separate MIAM or the same one the Court will serve the C100 and C1A and notice of hearing
attended by the prospective applicant. Where at least one within 2 working days of issue. The Court will send a copy
party is eligible, the Legal Aid Agency will cover the costs of the C100 and C1A (if supplied) to Cafcass and the C6
Notice of Hearing no later than 2 working days after the
of both parties to attend a MIAM.
date of issue.
Following issue of an application, the judge is obliged to
consider, at every stage of court proceedings, whether non- No evidence is to be filed in relation to an application until
court dispute resolution is appropriate (paragraph 6.1). The after the First Hearing Dispute Resolution Appointment
court may direct that the proceedings, or a hearing in the unless filed in support of a without notice application or
proceedings, be adjourned to enable the parties to obtain directed by the Court on issue, or directed by the Court to
information and advice about non-court dispute resolution resolve an interim application (paragraph 17).
and where they agree to participate in the same (paragraph
6.3).
Allocation and Gatekeeping (Day 2)
On issue, and at FHDRA, the court will consider whether This is considered within paragraph 9. The application will
the MIAM exemption has been validly claimed, whether the be considered by a nominated Legal Adviser and/or
Respondent has attended a MIAM and whether if the Nominated District Judge ("the Gatekeeper/s") within one
exemption has not been validly claimed, the proceedings working day of the date of receipt.
should be adjourned to enable a MIAM to take place.
The Gatekeepers will allocate to the appropriate level of
Some courts will be offering MIAMs and an 'at-court' judge in the Family Court in accordance with President's
Guidance on Allocation and Gatekeeping for Proceedings
mediation scheme.
under Part II of the Children Act 1989 (Private Law) and
Schedule to the Allocation and Gatekeeping Guidance –
Private Law and the Family Court (Composition and
Urgent and Without Notice Applications
Distribution of Business) Rules 2014.
Paragraph 12 of the CAP 2014 addresses this area.
Where an order is sought as a matter of urgency an
application may be made to the court for an emergency
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In determining the appropriate level of judiciary the and carry out police checks on the parties. Where possible
Gatekeepers will consider (paragraph 7 Guidance on Cafcass will undertake telephone risk identification
Allocation):
interviews with the parties and if risks of harm are
identified, may invite the parties to meet separately with the
Ÿ The need to make the most efficient and effective use of Cafcass officer. Cafcass will record and outline any safety
the local judicial resources that is appropriate, given the issues for the court in the form of a Safeguarding letter
nature and type of application
(report in Wales). The Cafcass officer will not initiate
contact with the child prior to the FHDRA.
Ÿ The need to avoid delay
Cafcass are required under s16A CA 1989 to undertake and
Ÿ The need for judicial continuity
provide to the court risk assessments where the Cafcass
officer suspects that a child is at risk of harm.
Ÿ The location of the parties/any relevant child
Ÿ Complexity.
When, on allocation, Gatekeepers are considering
specifically the issue of complexity, it is envisaged that they
will allocate all relevant family applications to the lay
justices (or at the FHDRA by legal advisers) unless they are
of the type set out in Parts 1 to 3 of the Allocation Schedule.
It is envisaged that proceedings described in Part 1 of the
Schedule will be allocated to a district judge or a district
judge (magistrates' court) (unless considered by the district
judge to justify transfer to a circuit judge). It is envisaged
that proceedings described in Part 2 will be allocated to
either a district judge/district judge (magistrates' court) or
to a circuit judge or High Court judge. Part 3 of the
Schedule concerns High Court cases and the inherent
jurisdiction.

The First Hearing Dispute Resolution Appointment
(FHDRA) (Week 5 – Week 6)
The First Hearing Dispute Resolution Appointment
(FHDRA) will usually take place in week 5 following issue
of the application and no later than in week 6. Where time
for service has been abridged it may take place within 4
weeks.
Paragraph 14 discusses the FHDRA in considerable detail.
The respondent should have at least 10 working days notice
of the hearing where practicable, unless time is abridged.
The respondent should file a response on Forms C7/C1A no
later than 10 working days before the hearing, unless time is
abridged.

A Cafcass officer will attend the FHDRA. The Cafcass
officer shall, where practicable, speak separately to each
party at court before the hearing, in particular where it has
There is an expectation that lay justices will not hear any not been possible to conduct a risk identification interview.
contested private law application where the estimated
length of the hearing is in excess of 3 days, without the same The FHDRA provides an opportunity for the parties to be
having been approved by the justices' clerk in consultation helped to understand the issues that divide them and to
reach agreement. If agreement is reached the court will be
with the Designated Family Judge.
able to make an order, in many cases the final order
The Gatekeepers are able to issue directions on issue (Form reflecting that agreement. The court will assist the parties,
CAP01) in certain circumstances. Where they find that the so far as it is able, in putting into effect the agreement/order
exemption from attending a MIAM has not been validly in a co-operative way. If agreement cannot be reached,
claimed they will direct the applicant or the parties to attend remaining issues will be identified and the Cafcass officer
a MIAM before the First Hearing Dispute Resolution will advise the court of any recommended means of
Appointment (unless the Gatekeeper considers that a resolving the issues and directions will be given.
MIAM requirement should not apply in all the
circumstances applying rule 3.01(3) FPR)). Directions can The FHDRA will be conducted in the manner the court
be given for an accelerated hearing where it appears that an thinks most appropriate in the interests of the child (see
urgent issue requires determination.
Exceptionally paragraph 14.13). Considerations will include whether a
directions may be made for the service and filing of evidence. fact-finding hearing is needed to determine allegations
which are not accepted and whose resolution is likely to
Judicial continuity from FHDRA to final order is the affect the decision of the court.
objective (paragraph 10 CAP 2014). The importance of If safeguarding information is not available at the FHDRA,
continuity is also reflected in the President's Guidance on the application will be adjourned until the safeguarding
checks are available. Interim orders, unless to protect the
Continuity and Deployment.
child's safety, should not be made in the absence of the
safeguarding checks.
Safeguarding Letter (to be provided within 17 working
At every FHDRA there will be a period in which the Cafcass
days of receipt of the application)
Any application for a child arrangements order will be sent officer will seek to conciliate and explore with the parties
to Cafcass who will undertake safeguarding enquiries, the the resolution of some or all of the issues between them, if
outcome of which is to be contained in a safeguarding letter safe to do so. Local procedure will be followed.
(or report in Wales) and is to be sent to the court within 17 The court will consider whether the case may be suitable for
working days of receipt of the application and no later than further intervention by Cafcass, whether a referral for
3 days prior to the hearing.
mediation should be made (including an at-court mediation
assessment), whether collaborative law is appropriate,
Paragraph 13 of the CAP 2014 addresses safeguarding whether a Parenting Plan should be completed, whether the
checks. Cafcass will seek information from local authorities
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parents should attend the Separated Parents Information The court will consider whether any interim orders can be
Programme or other activity or intervention.
usefully made, such as indirect/supported/supervised
contact.
The court will consider whether a rule 16.4 children's
guardian should be appointed (see paragraph 18).
Directions will be made for the filing of evidence prior to the
Dispute Resolution Appointment or Final Hearing.
A consent order will not be made without scrutiny by the
court. The making of a final order may be deferred where The court will consider whether to list a Dispute Resolution
safeguarding checks/risk assessment work remain Appointment in advance of a final hearing (envisaged in
outstanding. If satisfactory information is then made most cases).
available, the order may be made at the adjourned hearing
in the agreed terms without the need for attendance of the Judicial continuity will be actively considered.
parties, failing which the case will be adjourned for further
consideration with an opportunity for the parties to attend The case can be transferred to another court or re-allocated.
to make further representations.
A detailed order on CAP02 should result from the hearing
(see suggested areas to cover at (a) to (k) at pages 21 – 22 of
Cafcass reports
the PD), where possible provided to the parties before they
Reports may be ordered if there are welfare issues or other leave the courtroom. The parties should know the date,
specific considerations which should be addressed in a time and venue of any further hearing before they leave the
report by Cafcass or the local authority. The court should court.
direct which specific issues relating to the welfare of the
child are to be addressed. Welfare reports will generally Timetable for the child
only be ordered in cases where there is a dispute as to with Already a familiar term to public law practitioners, the
whom the child should live, spend time, or otherwise have timetable for the child is introduced in the private law
contact with. A report can also be ordered if there is an issue context at paragraph 15. There is however no presumption
concerning the child's wishes and/or if there is an alleged as to when the proceedings should conclude. Court
risk to the child and/or where information or advice is proceedings should be timetabled so that the dispute can be
needed which the court considers to be necessary before a resolved as soon as safe and possible in the interests of the
decision is reached.
child.
The court may further consider whether there is a need for The judge should at all times have regard to the impact that
an investigation under section 37 of the CA 1989.
the court timetable will have on the welfare and
development of the child concerned. The judge and the
Expert evidence
parties should pay particular attention to the child's age and
The Practice Direction suggests that the FHDRA is the latest important landmarks.
point at which consideration should be given to the
instruction of an expert in accordance with rule 25.6(b) FPR. Private law proceedings should not be adjourned for a
Section 13 Children and Families Act 2014 and Part 25 FPR review/s of contact or other orders/arrangements or
must be complied with. In relation to cases where the addendum section 7 report unless such a hearing is
preparation of an expert report is necessary but the parties necessary and for a clear purpose consistent with the
unrepresented and unable to fund the preparation of such a timetable for the child and the child's best interests.
report, the PD says only "the court will need to consider
carefully the future conduct of the proceedings."
The CAP 2014 encourages Cafcass or, where appropriate,
the local authority to make recommendations for stepped
Wishes and feelings of the child
phasing-in of contact arrangements (medium to longer term
Children and young people should be at the centre of the recommendations) within section 7 reports, so far as they
proceedings and feel that their needs, wishes and feelings are able.
have been considered in the court process. Specifically the
court should ask whether the child is aware of the The CAP 2014 suggests the use of a Monitoring order under
proceedings, whether the wishes and feelings of the child section 11H CA 1989 or a family assistance order in cases
are available and/or to be ascertained (if at all), how is the where active involvement or monitoring is required.
child to be involved in the proceedings (e.g. whether they
should meet the judge/lay justices, encouraged to write to
the court, have views reported), who will inform the child Fact-finding Hearing?
of the outcome of the case, where appropriate.
The court must at all stages of the proceedings, and
specifically at the FHDRA, consider whether domestic
Case management
violence is raised as an issue, either by the parties or Cafcass
Where no final agreement is reached the court will consider or otherwise (paragraph 6 PD 12J). The Court will decide
what, if any, issues are agreed and what are the key issues whether a fact-finding hearing is necessary by reference to
that remain to be resolved (both should be recorded on the the revised Practice Direction 12J Child Arrangements &
order).
Contact Order: Domestic Violence and Harm.
The court will determine whether a fact-finding hearing The Practice Direction incorporates and supersedes the
should be listed.
President's Guidance in Relation to Split Hearings (May
2010).
The PD, extending to 40 paragraphs, is crucial
reading for all practitioners in this area.
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As in the case of its predecessor, the purpose of revised PD
12J is to set out what the Family Court should do in any case
in which it is alleged or admitted, or there is other reason to
believe, that the child or a party has experienced domestic
violence or abuse perpetrated by another party or that there
is a risk of such violence or abuse.

It is envisaged that most cases will be listed for a DRA,
rather than straight to final hearing.
The author of the section 7 report will only attend the DRA
if directed to do so by the court.

The court will identify the key issues (if any) to be
determined and whether these can be resolved/narrowed.
The term 'Domestic violence' is given a wider definition The court will consider whether the DRA can be used as a
such that it:
final hearing. Evidence may be heard to resolve or narrow
the issues. The court will consider what evidence should be
"includes any incident or pattern of incidents of
heard to resolve the outstanding issues at the final hearing.
controlling, coercive or threatening behaviour, violence
In the event that the case cannot be concluded, final case
or abuse between those aged 16 or over who are or have
management directions will be made. These will include
been intimate partners or family members regardless of
the filing of further evidence, a statement of facts/issues to
gender or sexuality. This can encompass, but is not
be determined, a witness template/skeleton argument and
limited to, psychological, physical, sexual, financial, or
listing the final hearing.
emotional abuse."
'Controlling behaviour' is defined as an act or pattern of acts
designed to make a person subordinate and/or dependent
by isolating them from sources of support, exploiting their
resources and capacities for personal gain, depriving them
of the means needed for independence, resistance and
escape and regulating their everyday behaviour.
'Coercive behaviour' is defined an act or a pattern of acts of
assault, threats, humiliation and intimidation or other abuse
that is used to harm, punish, or frighten the victim."
[paragraph 3 PD 12J)

Final Hearing
Practice Direction 27A (the Bundles Practice Direction) must
be complied with.

Enforcement of Child Arrangements
Paragraph 21 sets out guidance as to the procedure to be
followed by the court in the event of an enforcement
application and the wide range of powers available to the
court. The Gatekeepers will list any application for
enforcement of a child arrangements order for hearing,
before the previously allocated judge (if possible), within 20
working days of issue. The Practice Direction emphasises
that enforcement cases should be concluded without delay.

The PD gives guidance as to the factors to take into account
in determining whether it is necessary to conduct a factfinding hearing (paragraph 17). Paragraph 19 sets out in
detail the areas that should be considered to ensure that
comprehensive directions are made in advance of the fact- Conclusion
It remains to be seen how the CAP 2014 will work in practice
finding hearing.
as the courts adjust to the new child arrangement orders
Where the court fixes a fact-finding hearing, it must at the framework. Areas of interest will include:
same time fix a Dispute Resolution Appointment to follow
Ÿ Whether the requirement to attend a MIAM will lead to
(paragraph 20 PD 12J).
a reduction in court applications
Paragraphs 35, 36 and 37 set out in detail the factors that
should be taken into account when determining whether to
Ÿ How strictly the courts will enforce the MIAM
make child arrangements orders in all cases where it is
requirements where these have not been complied with
found, or admitted that, domestic violence or abuse has
before issue
occurred. Paragraph 36 provides that the court should only
make an order for contact if it can be satisfied that the
Ÿ How the courts will deal with cases where expert
physical and emotional safety of the child and the parent
evidence is necessary but neither party is in receipt of
with whom the child is living can, as far as possible, be
public funding or in a position to privately fund such
secured before during and after contact, and that the parent
evidence
with whom the child is living will not be subjected to further
controlling or coercive behaviour by the other parent.
Ÿ Whether the new Practice Direction 12J will result in
more or fewer fact-finding hearings
Dispute Resolution Appointment ('DRA')
Ÿ Whether the Dispute Resolution Hearing system will
The nature and purpose of this hearing is addressed in
lead to a reduction in the need for final hearings. To
paragraph 19.
what extent will DRHs be used as final
hearings/evidence be heard to narrow issues?
A DRA will be listed following preparation of the section 7
report of other expert report or Separated Parenting
Ÿ Whether the CAP 2014 will lead to a reduction in the
Information Programme, if this is considered likely to be
average length of private law cases.
helpful in the interests of the child.
A DRA will also take place following any fact-finding 23/4/14
hearing.
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Clean Break Orders and Spousal
Maintenance: where are we now?

Some History
If one looks at the case law it is clear that by the 1990s the
courts were becoming increasingly reluctant to order a clean
break. 1
This reluctance culminated in the case of C v C [1997] 2 FLR
26 where the wife obtained periodical payments for life after
only a 9 month marriage (albeit there was a young child).
When the husband appealed Ward LJ defined the statutory
test as follows:

Liz Cowell, principal lawyer Slater & Gordon

Introduction
It is clear from speaking to other solicitors practising family
law that it appears to them that there is a wide divergence
in the courts' approach to spousal maintenance. Indeed,
there appears to be a general belief that it is far harder to
obtain a clean break or a section 28(1A) MCA 1973 bar from
the Principal Registry or other major court centres such as
Manchester, Leeds, Liverpool and Birmingham than it is in
other courts.

"is it appropriate to order periodical payments only for
such time as in the opinion of the court would be
sufficient to enable the payee to adjust without undue
hardship to the termination of the financial dependence
on the paying party".
This is the first we see of the formulation being developed
that the question to be applied is, "can the wife adjust" and
not "should the wife adjust".
Of course, this case law pre-dates the decision in the White
case 2.

During the 1990s capital was being shared on the basis of
meeting the wife's needs and where there was sufficient
capital to do a Duxbury calculation, the wife's share of the
Primarily this is a consequence of the wide discretion capital would include that figure which would then lead to
provided to the courts by section 25 MCA 1973 but there are a clean break. Where, as in the majority of cases, there was
some worrying patterns. What is driving the apparent insufficient capital to achieve such a settlement, it is clear
that the courts would not impose a clean break and spousal
differences in the approach of the courts?
maintenance was the norm.
When the Matrimonial Causes Act 1973 came into force
there was no requirement to try to achieve a clean break
between the parties and indeed there was no power to do so
unless both parties consented. The new legislation was
regarded by many, particularly in the media, to have
provided a "meal ticket for life" for claimants who at the
time were primarily wives. This concern led to the
amendments that were introduced to the Matrimonial
Causes Act 1973 by the Matrimonial Proceedings and
Property Act 1984 which imposed a formal duty upon the
court to consider a clean break and the dismissal of
periodical payments.

Even where term maintenance orders were required, the
court also showed a great reluctance to impose a section
28(1A) MCA 1973 bar and this reluctance came from the
Court of Appeal.
In G v G [1997]1 FLR Ward LJ even expressed doubt that
term orders should be imposed at all if there was any
possibility that the payee would not have adjusted within
the fixed term stating,

Section 25A states that on or after the grant of a decree of
divorce:

"those agreeing and those making term orders have a
duty pursuant to section 25(2) to consider whether the
payee can adjust without undue hardship to the
termination of dependence upon the payer".

"….if the court decides to exercise its power under
s.23(i)(a),(b) or (c); s.24 or s.24A in favour of a party to
the marriage it shall be the duty of the court to consider
whether it would be appropriate to exercise those
powers so that the financial obligations of each party
towards the other will be terminated as soon after the
grant of decree as the court thinks just and reasonable".

In the White case their Lordships created the concept of "the
yardstick of equality" which was to be applied to the
division of capital. The payee became entitled to have the
yardstick of equality applied to all the parties' capital with
the court needing to justify a departure from an equal
division. Thus the lump sum measured against the payee's
needs appeared to become redundant.

Accordingly, since 1984 the problem facing the courts has
been the question as to whether or not periodical payments
are necessary for life, a fixed term or at all. This question is
resolved by the exercise of the court's discretion but the way
in which that exercise is undertaken can produce some
contradictory results.

Of course, the decision in White v White [2000] UKHL 54
impacted on the way in which spousal maintenance was
viewed. In the subsequent case of Miller v Miller ;
McFarlane v McFarlane [2006] UKHL 24, Lord Nicholls
defined the concept of fairness which had been explored in
White as follows:
"fairness is an elusive concept……grounded in social
and moral values"…..which "change from one
generation to the next".
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He went on to comment that the White case had shattered capital, a significant earning capacity or the benefit of a
the glass ceiling of the reasonable requirements of the pension.
claimant in a claim for periodical payments as well as for
capital.
In all these cases the courts prefer to rely upon the payer to
make an application to vary.
Their Lordships went on to find that where there was not
enough capital to make a clean break fair, for Mrs Despite the apparent generosity shown to payees in the case
Macfarlane and her periodical payments were not limited to law, statistics still show that less than 50% of orders provide
her maintenance needs nor was a term order to be imposed. for periodical payments. It follows that away from court
Their Lordships preferred to place the onus of a termination centres and the Court of Appeal, clean breaks must be being
of periodical payments upon the payer Mr Macfarlane by achieved either by consent or by the courts imposing them.
way of an application to vary.
Furthermore, it is worth looking at the recent case law
They indicated that in order to terminate periodical where there does seem to have been a swing back against
payments, Mr Macfarlane would need to establish that a over generous orders at first instance.
lump sum could be provided pursuant to s.31(7A) MCA
1973 to capitalise maintenance.
In the case of L v L [2011] EWHC 2207 (Fam) a joint lives
order was reduced to a lesser figure payable for two years
Their Lordships' findings replaced the term order that had five months and with a s.28(1A) bar imposed, King J having
been imposed by the Court of Appeal.
found that the trial judge had failed to properly assess the
ability of the husband to make maintenance payments for
Their Lordships also introduced the concept of life or to consider s.25(A) or explain as to why she had made
compensation (for loss of a career) and the concept of a joint lives order.
sharing was considered to be valid in some circumstances.
There has also been the very helpful decision of A v L [2011]
This decision has been followed by a body of case law where EWHC 3150 Fam where Moor J considered that he was
it seems to be that the courts are trying to restrict the width "balancing unfairness" between the parties. On appeal from
of their Lordships' decision by relying upon their discretion. a district judge he replaced a term order and a delayed order
for sale on the matrimonial home with an immediate sale of
the matrimonial home. The division of the equity in that
Is the clean break back in favour?
property was to remain the same as that ordered by the
Since the latest recession, many families are unable to reach district judge but the unequal split in favour of the wife was
financial settlement as there is insufficient capital to agree a said to be all that was available to capitalise her
clean break after there has been an equal split of the assets. maintenance claim and he therefore declined to make a term
Accordingly, there has been a noticeable upsurge in maintenance order.
applications for spousal maintenance.
In Yates v Yates [2012] EWCA CIV 532 the wife on an
Furthermore, achieving a clean break has been complicated application to vary, wanted to extend, increase and
by decisions such as the leading case on term orders of capitalise her maintenance. At first instance, she was
Fleming v Fleming [2003] EWCA Civ 1841 which was decided granted a lump sum of £450,000. This was reduced by the
in late 2003. In Fleming there was a term order but no Court of Appeal by £58,000, the Court of Appeal stating:
s.28(1A) bar had been made. The Court of Appeal found
that on an application to extend the term there was an
"it is the authority of Fleming that cautions against such
"obligation" to consider whether it would be appropriate to
extensions unless exceptional circumstances have been
terminate the order.
established".
The findings in Fleming were that the payee was earning and __________________________
cohabiting so that her combined income with her cohabitee
met her outgoings without her having to use savings and 1 Whiting –v- Whiting [1988] 1WLR 565, Standford –vtherefore there was no justification for an extension of the Standford [1986] 1 FLR 412, and Scanlon –v- Scanlon [1990]
term.
1FLR 323
2 White –v- White [2000] 3 WLR 1571
This was seen to be a move in favour of the clean break
however one of the consequences of this decision is that the
courts now regard the Fleming test as rigorous and have
subsequently been yet more reluctant to impose a s.28(1A)
bar.

Summary
Where the payee is the primary carer of children and unable
to work, a joint lives order is still inevitable and the court
will be reluctant to order a clean break even if the parties
submit a consent order on such a basis.
Term orders are unlikely to be imposed upon payees aged
over 55 unless the payee has his or her own substantive
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CASES
Cambra v Jones & Palacin [2014] EWHC 913
(Fam)

determined the disputed issue over whether Jessica's Article
8 rights were engaged at the stage of determining the
committal application because it was not necessary for him
to do so; and that nothing he had said should be regarded
as bearing on the practice of the criminal courts when
sentencing a defendant engages the Article 8 rights of the
defendant's child.

This judgment arose during the course of a longstanding
and bitterly contested Hague Convention case. Previous Summary by Sally Gore, barrister, Fourteen
judgments can be found at Re Jones [2012] EWHC 2955
(Fam), Cambra v Jones [2013] EWHC 88 (Fam), [2014] 1 FLR
5, Re Jones [2013] EWHC 2579 (Fam) and Re Jones (No 2)
N v N [2014] EWCA Civ 314
[2013] EWHC 2730 (Fam).
In this application, the father had applied for the mother's
committal to prison for her breach of the order made in
August 2013 requiring her to return the two children, Jessica
and Tomas (aged 16 and 14 respectively) to Spain. The
mother's defence was that it had been impossible for her to
compel the children to return to Spain.

The issue in the appeal was whether or not, following a
divorce, a court may set aside an order for financial
provision on grounds of material non-disclosure. The case
concerned a marriage of 9 years with two children aged 19
and 16.

At the start of the hearing, an application was made on
behalf of Jessica, the eldest child, to be represented at and
participate in the committal proceedings.
This was
supported by the mother but opposed by the father. After
hearing argument, the President granted the application.
This necessitated an adjournment of the substantive
committal application. This judgment therefore deals only
with the reasons for allowing the application for Jessica to
participate in the hearing.

On their divorce in January 2005, the parties agreed a
consent order by which the wife would receive monthly
periodical payments of £1,000 for a fixed 5 year term. In
2008, the wife applied to extend the term of the payments
and increase the quantum. The husband cross-applied to
vary the payments since, although he had worked in the city
earning a high salary, his earning capacity was reduced
when he left his job suffering depression due to the
litigation on financial provision and arrangements for the
children.

The reasons put forward on Jessica's behalf for the
application were firstly that she had made the decision
herself not to return to Spain and she did not wish her
mother to be held responsible for her decision; secondly that
she was about to sit her GCSEs and so the effect on her
personally if she were forced to return would be disastrous;
and thirdly, that she wished to be heard in respect of any
renewed attempts by her father to compel her and her
brother to return to Spain. Arguments were also raised on
her behalf against the use of coercive measures against
children (referring specifically to Shaw v Hungary
(Application No 6457/09) [2012] 2 FLR 1314) and that her
Article 8 rights were directly engaged not merely at the
point when her mother comes to be sentenced if contempt is
proved but also at the prior stage when the issue of
contempt falls to be determined because these were judicial
proceedings affecting the child (with reference to Article
12.2 of the UN Convention on the Rights of the Child).

In 2009, DJ Raeside (as she then was) made an order which
extended payments to April 2012 at the original level and
imposed a bar to any further extension under s31(7B)(c)(i)
Matrimonial Causes Act 1973. The wife's successful appeal
of this order was heard by HHJ Rylance, and the husband's
subsequent appeal of HHJ Rylance's decision succeeded in
the Court of Appeal. Having applied, unsuccessfully, for
permission to appeal to the Supreme Court, the wife issued
this application to set aside the 2009 order due to the
husband's alleged non-disclosure in November 2011. HHJ
Raeside allowed that application in July 2013, having heard
non-disclosure evidence presented by the wife that the
husband had discussed his future employment
opportunities, in email communications with a head hunter,
immediately before the final hearing of the cross
applications in autumn 2009. The husband's case was that
this situation was in line with the judge's findings that he
was likely to return to highly paid employment on
completion of the litigation. The judge found that the
On behalf of the father, it was argued that Jessica's role husband had misled the court in saying that he could not
could more appropriately be a witness and that it would not work for health reasons.
be in her short or long-term interests for her to be drawn
into proceedings that allowed her to adopt a confrontational The July 2013 determination was considered by the Court of
stance against one of her parents.
Appeal. In the leading judgment, McFarlane LJ found that
whilst HHJ Raeside had correctly considered the test (that
Particularly bearing in mind her age, the President as a result of an absence of full and frank disclosure in late
concluded that it would not be in Jessica's best interests to 2009, the court had made an order which was substantially
'shut her out' of proceedings that affect her so profoundly. different to the order which it would otherwise have made),
In concluding that Jessica should have party status, the she had lost focus and considered material which postPresident also made the point that Jessica had a standpoint dated that time and, further, she had not properly evaluated
of her own that could not be adequately represented by the core of her previous findings in determining whether or
either of her parents.
not the non-disclosure was material. Had this been done,
McFarlane LJ held that there would have been no significant
In conclusion, the President makes the following points: difference to the 2009 order.
that the decision is based on current practice and that these
practices are continually developing; that he had not
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The Court of Appeal also stated there is no legal authority paramount in the discretionary decision under Article 13,
for the duty to give full and frank disclosure during a and after carefully considering the judgment found that the
financial appeal.
judge had taken into account all the material factors, had not
applied a presumption and was entitled to reach the
Consequently, the Court of Appeal allowed the appeal and decision she did. The same could be said of the judge's
the 2009 order was reinstated.
approach to Article 13(b). Accordingly, the appeal was
dismissed, Treacy and Maurice Kay LJJ concurring.
Summary by Sara Hunton, barrister, Field Court Chambers
In giving judgment, Black LJ made two additional points of
general application:

Re B (A Child) (1980 Hague Convention
Proceedings) [2014] EWCA Civ 375

(1) It was of concern that the issue of jurisdiction did not
appear to have been considered in the care proceedings
and underlined the need for this to happen, given that in
this case jurisdiction was retained by France (although
in the event only provisional measures had been taken):
see In Re E (A Child) [2014] EWHC 6 (Fam);

The subject child, MB, was aged 10. She had been
wrongfully removed by her English mother (M) from
France in June 2012, prior to which she had lived in France
for her whole life. In July 2013, care proceedings were
(2) Without laying down any hard and fast rule, it would
commenced in respect of MB, who was placed by the local
generally be the case that input from the relevant local
authority in the care of her maternal uncle under an interim
authority in Hague proceedings concerning a child who
care order following concerns about M's mental health.
is also subject to care proceedings would be extremely
MB's French father (F) had been given no notice of the
valuable or even indispensable.
proceedings. In September 2013 F commenced Hague
Convention proceedings which M sought to defend on the
basis of Article 13(b) and MB's objections to a return. At the Summary by Stephen Jarmain, barrister, 1 Garden Court
return date the maternal uncle, the local authority and MB Family Law Chambers
were joined as parties and a Guardian appointed.
The final hearing took place in November 2013 before
Alison Russell QC, then sitting as a Deputy High Court
judge. The local authority's attendance had previously been
excused, although the judge had available the papers from
the care proceedings and a statement from the social worker
for the purpose of the Hague proceedings. The maternal
uncle appeared in person. In the event, Her Ladyship
declined to uphold the 13(b) defence, but found that MB
objected within the definition of the Convention.
Nevertheless, the judge exercised her discretion to order a
return.
M and the maternal uncle sought to appeal on the basis that
the judge had exercised her discretion wrongly in ordering
a return. M also sought to argue that the judge should have
upheld the Art 13(b) defence, and the uncle additionally
argued that the court should have considered the question
of jurisdiction (further to Article 10 of Brussels IIR) and the
settlement defence. The Local Authority, acknowledging
that it was unwise not to have participated in the final
hearing, joined the appeal and supported M and the uncle.

Richards v Wood & Wood [2014] EWCA Civ
327
This was an appeal brought by a son-in-law ('Mr Richards')
against both of his in-laws ('Woods') in a case concerning the
interpretation of a declaration of trust pertaining to a
council property bought by the Woods under the 'right-tobuy' scheme with monies provided by Mr Richards, and an
alleged breach of its terms.
In 1989, the Woods decided to exercise their right to buy the
council property in which they were living as part of the
right-to-buy scheme. The market value of the property was
£23,500 and the discount given by the council was £14,100
so that the purchase price was £9,400. The Woods did not
have the monies to fund the purchase and so Mr Richards
provided £5,000 by cheque and £4,400 in cash to fund the
purchase. However, the declaration of trust stated that Mr
Richards contributed £4,400 and the Woods contributed
£5,000.

Both of the Woods and Mr Richards subsequently entered
into a declaration of trust declaring that each of the parties
held the property on the basis of their initial contributions
provided always that if either the Woods or Mr Richards
spent any further monies on the property by way of
improvement, such monies should be regarded as an
increase in the interest of the person so providing the same
and should be taken into account in any division of the
In respect of Art 13(b) and the judge's exercise of discretion, proceeds of sale.
M argued that the judge's approach was erroneous in that
(i) she considered only the option of MB living with M or F Between August 1989 and October 1990 Mr and Mrs Wood
and not the maternal uncle and (ii) she gave insufficient paid £3,878 for double glazing to be installed at the
weight or consideration to a number of other relevant property. In 2006, the Woods sold the property to their son.
matters including (inter alia) F's asserted lack of action in The purchase price was £102,000. At the time, they
pursuing MB or taking up contact, MB's objections, the calculated Mr Richards' share of the proceeds as £17,484,
effect of separation from M, the significant harm MB had based on their interpretation of the trust document and
already experienced and doubts about F's ability to meet wrote to him confirming the same.
MB's needs. Black LJ pointed out that welfare is not
Black LJ gave the judgment of the court. Permission was
refused in relation to the uncle's proposed appeal as to
settlement/Article 10 of Brussels IIR on the basis that (i)
there was no prospect of establishing that MB was settled
and that (ii) these defences had not been raised at first
instance.
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Mr Richards brought proceedings against the Woods on
two principal bases:
Ÿ He disputed their interpretation of the declaration of
trust and

Gaunt (1883) 9 App Cas 1 at 19, whether the Woods, as
trustees, used the same degree of prudence and
diligence as a person of ordinary prudence would have
done if he had been conducting his own affairs, it could
not be said that they had not attained that standard and
were in breach of trust.

Ÿ He argued that the Woods sold the property at an
undervalue.
In view of their conclusions, the Court of Appeal also found
that Knowing Receipt/Dishonest Assistance did not arise.
At first instance, both sides instructed chartered surveyors
to provide an expert valuation report. Eventually, the Finally, though Mr Richards was entitled to his share of the
experts agreed that a value of £108,000 was a reasonable proceeds as calculated by the Woods, the majority was
compromise between their respective valuations. The next swallowed up by the costs of the litigation.
step was to consider how £108,000 compared against the
£102,000 sale price. Both experts agreed that the sale price Summary by Lily Mottahedan, barrister, 1 Hare Court
was within an acceptable degree of tolerance from their
respective valuations.

H (A Child) [2014] EWCA Civ 271

Mr Richards was unsuccessful at first instance for the judge
found:
The grandmother represented herself. The mother did not
appear nor was she represented at the appeal.
Ÿ The value of the discount to which the Woods (who
were council tenants) were entitled formed part of their The grandmother appealed on the grounds that:
initial contribution.
Ÿ The cost of the double glazing had to be added to that
contribution.

1) HHJ Moir had failed to consider or follow the order of
Holman J which had put in place direct contact;

Ÿ The sale of the property for £102,000 was not a breach of
trust (in light of the expert evidence).

2) Holman J's order that there be judicial continuity had
not been adhered to so that the judge's strategy had not
been carried through;

Ÿ The Woods' son/wife were not guilty either of knowing
receipt of trust property or of dishonest assistance in a
breach of trust.

3) The grandmother had not had an opportunity to give
evidence at the hearing before HHJ Moir, although the
child's Guardian had been invited to do so;

The Court of Appeal upheld the first instance decision and
rejected the appeal. The following principles were
reiterated:

4) HHJ Moir based her decision on insufficient
documents; and

5) HHJ Moir had provided insufficient instruction in
Ÿ Since the case involved interpretation of a written
relation to indirect contact.
declaration of trust , the extent of the parties' initial
contribution is a question of the interpretation of that The Court of Appeal refused the appeal for the following
document, applying Marley v Rawlings [2014] UKSC 2.
reasons:
Ÿ As far as their cash contributions were concerned, the
parties were bound by the document, whether their
stated contributions represented the truth or not,
applying Prime Sight Limited v Lavarello [2013] UKPC 22.
Ÿ With regards to the statutory discount which was
achieved by virtue of the Woods' secure tenancy and
right to buy, the court held that it was to be treated as a
contribution to the purchase price, applying Springette v
Defoe [1992] 2 FLR 388 and the more recent comments of
Lord Neuberger in Laskar v Laskar [2008] EWCA Civ 347.
Moreover:
Ÿ As to the value of the double-glazing, a clear reading of
the trust document demonstrated that it had to be taken
into account as an increase in the value of the
contribution of the payer, the Woods.
Ÿ As to the sale of the property, the experts were in
agreement that the eventual sale price of the property
was within a reasonable and normal negotiation range
and being that the legal test was, applying Speight v

1) Holman's J direction that there be judicial continuity
should have been complied with by Her Majesty's
Courts and Tribunals Service. However, Holman J's
strategy was achieved as the Guardian demonstrated to
HHJ Moir genuine and repeated efforts despite his
professional opinion, to effect Holman J's contact order.
2) Lord Justice Ryder stressed that "family courts should
proactively consider the strategy that has been set in
cases of intractable opposition including whether a
professional or the judge should communicate with a
child in writing or face to face." It was not Lord Justice
Ryder's view that a further contested hearing at which
the child saw the judge would achieve any more than
the current situation.
3) It is not accurate to say that the grandmother did not
give evidence, as all parties gave submissions to the
judge and suggested questions that they wanted to be
answered. HHJ Moir made every effort to hear each
adult.
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4) Ryder LJ suggested that when there is a litigant in
person involved, they should be sworn in or affirm
before they make submissions, so that there is formal
evidence on the record. The judge should also explain to
the litigant in person that they can ask questions through
the judge who will decide whether the questions are
appropriate.

[2011] 1 FLR 159 and in contrast, Re: H (A Child) Number 2
[2014] EWCA Civ 232.

In respect of the second ground of appeal Ryder LJ accepted
that there was evidence which indicated that the mother
had made false allegations in the past and questions had
also been raised by professionals about her mental health.
However, the evidence relied upon particularly in respect of
5) The documents which the grandmother stated were
the mother's mental health was contained within
missing from the court were not relevant.
documents before the court but their authors were not
called to attend the fact finding hearing. Therefore, there
6) The Court of Appeal provided advice to the
was no material that was sufficient to enable the judge to
grandmother in relation to indirect contact orders.
make a finding of fact about the mother's behaviour given
her denials and the lack of any direct evidence. Ryder LJ
Summary by Laura McMullan, barrister, Coram Chambers was satisfied that the judge had considered in sufficient
detail the history of allegations between the parties and had
the precise measure of the parents. Ryder LJ observed that
the judge was not required to comment on every document
R (A Child) [2014] EWCA Civ 270
used in cross examination or contained in a bundle or to
The father appealed against findings of fact which included make findings on every satellite issue raised by a witness in
a finding that he had inappropriately touched his 6 year old evidence.
son R. The allegations had initially been made by the mother
(his wife) who had reported to a teacher at the son's school Finally, Ryder LJ could not detect an error in the judge's
that the father had inappropriately touched R's genitals on approach to the law or to the materials put before him.
more than one occasion. The next day R was taken into Ryder LJ reiterated that for a finding of fact to be dislodged
police protection and was interviewed that day albeit this by an appellate court, an Appellant needs to establish that
interview was not audio or video recorded. The next day the the finding is "unsupportable on any objective analysis
(otherwise) it will be immune from review." (See, for
mother retracted the allegations.
example, B (A Child) [2013] UKSC 33 at paragraph 108). This
An emergency protection order and thereafter an interim case highlighted the danger in relying on hearsay materials,
care order was granted. At the fact finding hearing findings the contents of which are never formally admitted or
were made that the father had twice inappropriately proved. Parties should be astute to isolate out findings that
touched the child in the genital area and attempted to do so it is said can be proved on the evidence and the witnesses
on one further occasion, that the mother had failed to who need to be made available for cross examination to
protect the child from the father's inappropriate behaviour, ensure that a case can be properly put.
the father had been physically violent to the child on at least
three separate occasions and that the mother had failed to Summary by Alison Easton, barrister, Coram Chambers
protect the child from that physical violence. Finally, the
judge found that both parents had failed to protect the child
US v SR [2014] EWHC 175 (Fam)
from exposure to their abusive relationship.
The father appealed against the findings and relied upon
three grounds of appeal. Firstly, it was argued that the
interview of the child breached almost all of the guidance
relating to achieving best evidence, (ABE), interviews and
hence the judge should have placed no reliance on the
content of the same. Second, the mother had a history of
making false allegations linked to her mental health which
the judge failed adequately to consider; and third, that the
judge did not adequately direct himself in law.
Lord Justice Ryder giving the leading judgment dismissed
the appeal. In respect of the first ground, Ryder LJ stated
that the adequacy or otherwise of the ABE interview was an
insufficient basis upon which to pursue this appeal because
the allegations did not emanate solely or even principally
from the child; in this regard the central issue was the
reliability of the mother. Ryder LJ acknowledged the flaws
in the initial interview of R and highlighted the 2007
guidance "Achieving Best Evidence in Criminal
Proceedings" but noted that the guidance is not mandatory
in the sense that a breach renders the evidence inadmissible
or so fatally compromised that it is unreliable and should be
given no weight. Each case is fact sensitive. In some cases,
the flaws will be such that the child's interview has little or
no evidential weight: see, for example, TW v A City Council

The matter was listed for final hearing of cross applications
by a husband and a wife for financial remedies in
matrimonial proceedings. Extensive allegations were made
by both parties against the other of financial misconduct,
unauthorised property dealings and non-disclosure. In
response to orders for disclosure and independent
investigation by the parties, fresh evidence as to the assets
had been filed on a seemingly constant basis in the months
prior to trial, and "on an almost daily basis" [§5] during the
trial itself. Accordingly, on day 6 of the hearing the parties'
counsel jointly submitted that the hearing should be
restricted to an OS v DS [2005] 1 FLR 675 fact-finding
exercise, with the s. 25 exercise to be adjourned to another
date. Jennifer Roberts QC, sitting as a deputy High Court
judge, kept this application under review during the oral
evidence and ultimately granted it.
This very long judgment is principally devoted to
performing the fact-finding exercise requested by both
parties, and much of it is therefore fact specific. However, it
is of use to practitioners because it succinctly sets out the
applicable principles when determining allegations of
financial misconduct by one or more party in matrimonial
proceedings. In particular, the rules of evidence in relation
to drawing adverse inferences are carefully laid out, and the
appropriate sanctions flowing from various findings of fact
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summarised. The judgment distinguishes the forms of
misconduct that may justify a redistribution of the financial
award from those that should more appropriately be
penalised with orders for costs. In doing so, no new
principles of law are stated, but the judgment does provide
a helpful summary of how courts should investigate
allegations of bad behaviour and whether (and how) any
findings made should affect respectively the computation
and distribution exercises that follow.
The husband sought findings of fact that the wife had sold
matrimonial properties at a significant undervalue,
including one to her sister. He invited the court to find
either that the transactions were 'sham', and to set them
aside, or that they were unauthorised and irresponsible
dissipations and therefore to 'add-back' a sum of £1.63m to
her account for the purposes of the computation exercise.
He conceded (and the judge accepted) that such an addback may later be compromised at the distribution stage if
the wife's needs required it.
Against the husband the wife alleged extensive nondisclosure, fraud, and concealment of capital assets and
income. As a consequence of various orders for disclosure
and professional investigation services engaged by the wife,
many of these allegations were admitted by the husband at
the time of trial. Most strikingly was his acceptance that
with the assistance of his new wife he had used computer
software to redact bank statements and credit card
statements, which he then printed in hard copy and
disclosed falsified versions within proceedings. Further, the
husband admitted to having concealed from his advisers the
death of his first wife, and the consequent cessation of his
liability for periodical payments. The wife argued that in
addition to his admitted deceptions, the court should find
that there were further undisclosed assets, amounting to
"several million pounds of shares hidden under the name of
a third party" and large unquantified sums held in cash. She
further challenged the husband's assertion that since
December 2011, with the exception of a single consulting
contract in January 2012 and a commutation of £200,000
from his pension fund, he had received income of only
£18,500 per annum from his pension funds. Where the
evidence was unclear or the husband had been silent, the
wife sought to rely on the known deceptions of the husband
and invited the court to draw adverse inferences.

"Thus it is clear that, before the court moves to a finding
that there are undisclosed assets, there must be some
admissible evidence of hidden funds, even if the
estimate of the value of such funds is by its nature very
broad…In the absence of such direct evidence, the Court
may need to look to the husband's lifestyle; it may need
to consider the scale of any ongoing business activities
in which he is involved. But it seems clear to me that
what is required is some form of cross-check which
supports the reasonableness of the Court's conclusions
in relation to adverse inferences."
At §55 the judge considered the exercise the court must
perform in drawing inferences and making findings in
relation to the wife's disposal of the properties at an alleged
undervalue. She observed the evidence might lead to two
distinct forms of 'add-back': one if the court found that the
asset(s) still existed and was/ were available to the wife,
and the other – a notional add-back – if the court found the
wife to have deliberately, wantonly and wrongfully
disposed of the asset but in doing so had genuinely lost her
rights to the property. In the present case, the judge
concluded the second ground was made out by the
evidence. Accordingly, at the computation stage the court
would notionally treat the wife's account as if the funds
remained available to her; such a finding would also be
applied at the distribution stage, but not without the caveat
that such funds are not in fact available to the wife, which
could be relevant to fairness if it compromised her needs.
This point was expanded at §60-3 of the judgment, in which
the cases of Norris v Norris [2003] 1 FLR 1142, Martin v
Martin [1976] Fam 335, Vaughan v Vaughan [2008] 1 FLR 1108
and N v F (Financial Orders: Pre-Acquired Wealth) [2011] 2
FLR 533 were cited and followed.

In the face of the various competing allegations of financial
and personal wrongdoing by the parties at §56 the judge
drew the distinction between marital misconduct, which by
virtue of s. 25(2)(g) Matrimonial Causes Act 1973 imports
into the discretionary process the power to reduce the
award of one party as a penalty (subject to fairness), and
litigation misconduct (of which non-disclosure of assets was
one form), which would justify an award of costs, subject to
the rules governing such orders. None of the allegations
made by the parties were found by the judge to be marital
misconduct for the purposes of s. 25(2)(g) Matrimonial
Causes Act 1973. She did make findings of litigation
At §42-59 the applicable principles in relation to adverse misconduct, but reserved the costs of the OS v DS hearing to
inferences are set out, drawing upon the established cases of the final hearing.
R v Lucas [1981] QB 720, J v J [1955] P 215, Baker v Baker [1995]
2 FLR 829, and the more recent guidance from Prest v As a final note of warning, in addition to reserving costs to
Petrodel Resources Ltd & Others [2013] 2 FLR 732, NG v SG the final hearing, the judge reserved her decision as to
(Appeal: non-disclosure) [2012] 1 FLR 1211, Young v Young whether to refer the husband's behaviour to other agencies.
[2013] EWHC 3637 (Fam) and M v M (Financial Provision: The application of such penalty would be the subject of
Party Incurring Excessive costs) [1995] 3 FCR 321. further submissions.
Importantly, the judge emphasised the need for there to be
positive evidence in support of the assertion of hidden Summary by Charlotte Hartley, barrister at 1 King's Bench
funds, and she directed herself that even extensive proven Walk
(or admitted) lies do not transfer the burden of proof onto
the husband to demonstrate that he does not hold further
assets. At §50, after considering the cases listed above, she
stated:
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MW and Hertfordshire County Council v A
and Others [2014] EWCA Civ 405
This appeal followed care proceedings in which the judge at
first instance concluded that the children, A and V (aged
nearly 10 and 7 respectively) should be placed in the care of
their maternal aunt and uncle (Mr and Mrs J) under special
guardianship orders. The children's father (MW) and the
local authority appealed the decision, both with the same
grounds and with the same criticisms of the judge below.
The Children's Guardian supported the appeal, although
she did not ally herself to the grounds of appeal as drafted.
All members of the family were Polish nationals. The
children's mother was deceased and following the final
hearing, the father was convicted of her murder and
sentenced to life imprisonment. The effect of the special
guardianship order was that it was envisaged that the
children would return to Poland where the aunt and uncle
still lived, although the father wished to have direct contact
with them.

The evidence of Ms P, the social worker who had visited
Poland, focused on concerns about the background of Mr
and Mrs J, their relationship and their capacity to meet the
emotional needs of the children in light of their traumatic
bereavement. During the course of the hearing, complaint
was made that Mr and Mrs J gave evidence about matters
that they had not put to Ms P when they cross-examined
her. Although the judge had attempted to create extra time
for the case, he was thwarted by a lack of translated
documents. Macur LJ observes that essentially this case had
too short a time estimate to allow full participation of the
maternal aunt and uncle and took place against a
background of already significant delay which was
disastrous for the children.

However, Macur LJ concludes that in this case it was not
necessary to recall Ms P. The areas of factual challenge to
her evidence by Mr and Mrs J were limited; albeit that they
understandably challenged her opinions. The judge had
assessed the credibility and accuracy of the witnesses; he
was entitled to find that the local authority had essentially
written off Mr and Mrs J on erroneous factual grounds. He
had had the same opportunity to observe the relationship of
The children had been in foster care since their mother's
Mr and Mrs J as Ms P had had on her 2-3 hour meeting with
death in May 2012. Initially they had indicated a wish to
them in Poland.
live with their maternal family in Poland and a positive
special guardianship report was completed on Mr and Mrs
As far as the role of the children's guardian was concerned,
J. However, after a social worker had visited them in
her conclusions as to Mr and Mrs J had been dependent on
Poland to clarify some 'grey areas', the local authority
the integrity of the social worker as she had not been able to
ceased to support the children being placed with them. By
travel to Poland to make her own enquiries. Therefore, if
this time, the children were also indicating a wish to remain
the judge rejected the evidence of the social worker,
with their current foster family.
logically he had also to reject the evidence of the guardian.
In her judgment, Macur LJ emphasises the difficulties that
the particular circumstances of this case caused HHJ Serota
QC hearing the case at first instance, not least the fact that
the maternal aunt and uncle were unrepresented
intervenors who did not speak English and who 'stood
alone' in putting their case for a special guardianship order
without the support of any other party.
The gist of the grounds of appeal was that the judge's
sympathy for Mr and Mrs J as non-English speaking
litigants in person clouded his judgment and led him into
error. These grounds were distilled by the Court of Appeal
as being essentially:
1. The judge failed to have sufficient regard to the
evidence and opinion of the social worker or her team
manager and preferred the evidence of Mr and Mrs J
and failed to articulate his reasons for doing so;
2. The judge failed to give reason for departing from the
view of the children's guardian;
3. The judge failed to accord appropriate weight to
individual components of the so called 'welfare
checklist';

Macur LJ goes to some lengths in this judgment to quash the
notion that the children's guardian has some sort of 'special'
status by virtue of their role. They are there to advise the
court but they have the role of a witness and are subject to
the same judicial scrutiny as any other witness.
The Court of Appeal found the local authority's criticisms of
the judge's reliance on Re B and Re BS to be 'over simplistic'.
Although he had referred to cases in which the court was
being asked to consider removing children from their
parents and placing them for adoption, there were clear
principles to be drawn from these cases. The argument that
the judge had erred in law could only be sustained by
considering certain paragraphs out of the context of the
judgment as a whole.
The appeal was therefore dismissed but the children were
also made subject to interim care orders and the case was
remitted to HHJ Serota QC so that he could oversee the
transitional arrangements for the children, the Court of
Appeal being heavily critical of "the dilatory execution of
the local authority's role in proceedings and welfare
decisions to date".
Summary by Sally Gore, barrister, Fourteen

4. The judge incorrectly transmuted the principles of law
derived from Re B [2013] UKSC 33 and Re BS
(Children)[2013] EWCA Civ 1148.
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countryside. As a successful businessman, H utilised offshore trust structures to protect his assets, which were
settled in 1992 and 1999.
In 1996, a substantial property was purchased in London in
In this cases Mr Justice Baker was firstly asked to determine
W's sole name ("TA"), valued today at £15m with a £9m
whether HA was habitually resident in this jurisdiction or in
charge in favour of a company owned by one of the trusts.
Lithuania. If found to be resident in this country, the judge
was then to decide whether the court should ask a
In 2002 the parties sold their country property to move to
Lithuanian court to assume jurisdiction under Article 15
Cannes, making clear to the authorities here that they were
Council Regulation (EC) 2201/2003 (otherwise known as
relocating to France. At that time, H signed a form ceasing
Brussels II Revised).
to be resident in the UK for tax purposes and the following
year W wrote to Camden Council in relation to council tax,
HA, a boy aged 7, and his mother are Lithuanian. HA's
stating that her sole and main residence was in Austria.
father is also believed to be from that country. HA and his
Within these proceedings H contended that he had been
mother came to this country in March 2013 and lived in
resident in France since then. W stated that this was
Bristol. His mother was in employment, and HA started
"complete nonsense" and that H remained firmly based in
school in May of that year. Since November 2013, HA has
London.
lived with foster carers with his mother's consent under s20
Children Act 1989, due to his mother's alleged alcohol
H asked for a separation in 2011, after which W spent the
misuse. Care proceedings began in December 2013 and the
majority of her time in Austria. H obtained a shotgun
maternal grandmother, who lives in Lithuania, is being
certificate and a Freedom Pass in 2012, stating that he was
assessed as a possible kinship carer.
resident at TA. In October 2012, H gave W a fund of money.
W used some of this (€600,000) to purchase a small
The judge initially planned to consider the jurisdiction issue
investment/holiday property in Austria. In 2013 the parties
on the basis of submissions, but then (due to contradictions
separated finally.
in her written statements) decided to hear the mother's
evidence. Mr Justice Baker found that, when she arrived in
W petitioned on 8th November 2013 claiming almost every
this country, the mother had planned to stay here
jurisdictional basis: that the parties' last habitual residence
indefinitely. He noted that the mother had found
was in England and Wales and that one or other of them still
employment and HA had started at school. In view of these
resides here, that H is habitually resident here, that in the 12
factors the judge decided that the court had jurisdiction
month period prior to the petition W was habitually
under Article 8 Brussells II Revised.
resident here, that W is habitually resident here, has resided
here for six months and is domiciled here, and that both
As to whether or not the proceedings should be transferred
parties are domiciled here.
to the Lithuanian court, the judge considered, in particular,
Article 15, AB v JLB [2008] EWHC 2965 (Fam), [2009] 1 FLR
th
517 and Nottingham City Council v LM [2014] EWCA Civ 152. H countered this by petitioning in Austria on 12 November
2013.
It was agreed that HA has a particular connection with
Lithuania, and there was little disagreement over the matter
of threshold under s31. Mr Justice Baker therefore W then applied for maintenance pending suit, seeking
considered the options for HA as being: returned to his £393,000pa.
mother; placed with his maternal grandmother; or placed
outside his family. The mother and the guardian supported H argued that the court should be very cautious in making
the proposal that if placement was to be outside the family such an award where W's case on jurisdiction was very
then it should be in Lithuania. The local authority's position weak, referring to Mostyn J's decision in MET v HAT [2013]
on this issue was not yet clear. The judge found EWHC 4247.
overwhelming evidence that the case should be transferred
and did not believe the matter had got to the point where Mostyn J considered W's case, turning first to W's reliance
judicial continuity was a major issue. Mr Justice Baker on her own habitual residence. In finding that W had been
further stated that additional delay could undermine the in England and Wales for precisely 26 days in the 12 months
entire Article 15 procedure; he therefore asked a Lithuanian immediately preceding her petition, he found that on this
strand W was more likely than not to fail.
court to assume jurisdiction.

Bristol City Council v AA and Another [2014]
EWHC 1022 (Fam)

Summary by Sara Hunton, barrister, Field Court Chambers However, on the facts, H had spent 110 days in England and
Wales in that time, which was more than he had spent in
any other jurisdiction. This supported, albeit provisionally,
the case that H's centre of interests as at 8th November 2013
CC v NC [2014] EWHC 703 (Fam)
could be argued to be in this country. W's case was therefore
seen to be arguable and the court therefore declined to
The wife had applied for maintenance pending suit where
discount or otherwise treat conservatively W's MPS claim
there was a pending jurisdiction dispute.
on this basis.
H (70) and W (68) were married for over 40 years. They have
The court then turned to consider W's budget and
two adult children and five grandchildren.
discounted it by £223,000, providing W with £170,000 pa by
way of maintenance pending suit.
The parties moved to the UK in 1976 and bought a home
here. W inherited her parents' chalet in Austria in the 1980s
Summary by Kyra Cornwall, barrister, 1 Hare Court
and in 1986 they bought a property in the English
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Kinderis v Kineriene (No 2) [2014] EWHC 693
(Fam)

considerations. Although the objection had to be based on
return to the country rather than to the care of the applicant,
in practice, the two were often "inextricably linked".

The case concerned B, an 11 year old Lithuanian girl, who
had been brought to the UK by her mother for a holiday to
which the father had consented, but from which the mother
and child failed to return. Once in the UK, the mother and B
stayed with V (the adult child of both parties) who lived in
England with her own child.

Although there was a difference between the exercises of
discretion within the Hague Convention and domestic law
(the former requiring regard to be given to the overriding
convention objectives and the latter placing the child's
welfare as paramount) there had been (according to
Baroness Hale in Re M (Abduction: Zimbabwe) [2007] UKHL
55) a tendency to exaggerate this. There was no
Proceedings seeking summary return were issued following
presumption that the child's views (relevant to the
a request by the Lithuanian Central Authority.
discretionary exercise) would either be determinative or,
conversely, would only "prevail in ... exceptional
The 16 week duration of the case was well beyond the 6
circumstances".
week timescale envisaged in Article 11(3) of Brussels II
revised. The matter had been beset by delay arising largely
In this case, the learned judge did not consider that the
from the refusal of the Legal Aid Agency to grant the
ground of grave risk of harm was made out. B's distress, if
mother public funding (initially on merit but ultimately on
returned, should not be confused with psychological harm;
scope). The mother had limited English and Holman J, who
there was no evidence of harm suffered; the father had
had previously been seised of the matter, had found that he
given relevant undertakings in the event of a return and the
could not conduct the hearing with her acting in person
mother's indication that she would allow B to visit her father
without compromising her Article 6 rights. This aspect of
if she were to stay in the UK was "wholly inconsistent" with
the case was considered in Kinderis v Kinderiene [2013]
her being at grave risk.
EWHC 4139 (Fam).
In respect of B's objections, it was impossible to separate out
The mother now had the benefit of representation, provided
her unwillingness to return from her wish to stay in the UK
through the bar pro bono unit.
(where, it was agreed, she was happy). The court accepted
the view of the Cafcass officer that her strong wish did
There had been no history of domestic violence and the
amount to an objection in Hague Convention terms and that
mother's case was that the risk of "grave harm" arose from
B was of an age and maturity where her views should be
text messages sent by the father (which he accepted were
taken into account. Having done so, the exercise of the
"nasty" but the court found were "abusive and threatening")
court's discretion remained. It was implicit in the guidance
and a telephone conversation with B which caused her fear
of Baroness Hale in Re M that there would be cases where
and distress. B had reportedly threatened to kill herself if
the child's view was determinative: this was such a case. In
returned to Lithuania. Notwithstanding this, the mother
weighing the balance between welfare issues and the
had stated that, if B were allowed to remain in the UK she
convention objectives, neither was of overriding importance
would ensure her relationship with the father continued via
and, as the outcome would be consistent with her welfare,
visitation and social media.
the balance fell in favour of accepting B's objections as
determinative. Accordingly, the father's application would
B's wishes and feelings were conveyed to the court by the
be refused.
Cafcass officer who had found her to be very positive about
her circumstances in England, anxious about the interview,
Summary by Katy Rensten, barrister, Coram Chambers
not positive about her father and expressive of clear
negative views about returning to Lithuania. The Cafcass
officer thought that B's views might amount to "an objection
C (A Child) [2013] EWCA Civ 204
in Hague Convention terms".
The application for return was brought by the father, left
behind in Turkey by the mother who had brought the only
child of the family to this jurisdiction. The mother raised an
Article 13(1)(b) defence, but on the day of the hearing
consented to a summary return order on the basis of
In considering this, the learned judge went through the protective measures being put in place by way of
relevant case law, noting that the proper approach to an undertakings from the father.
Article 13(b) defence of "grave harm" was considered in Re
E (Children) (FC) [2011] UKSC 27. It involved not only In the event, however, the mother did not comply with the
consideration of what the particular child could be return order, as a result of which the father applied ex parte
"expected to tolerate" but of what protective measures could for a warrant requiring the mother to attend at court to
be put in place should the child be returned to his or her justify her breach. The mother responded by arguing that
she had only agreed to the consent order under duress from
own country.
her counsel, Mr A. At the adjourned return date Mostyn J,
In respect of the "child's objections", the approach could be observing the terms of FPR 2010 r4.1(6) (which provides for
found in De L v H [2009] EWHC 3074. Once the "gateway" the court's powers to vary or revoke its orders), listed a
findings (that the child did object to a return and was of hearing on the set aside issue.
The essence of the case was whether or not any of the
defences to the summary return of the child to the
jurisdiction from whence she had come (set out in Article 13
of The Hague Convention) could be made out.

sufficient maturity to have his or her views taken into
account) had been established, the court had to conduct an By the time the matter came before Baron J at that hearing,
exercise of discretion taking into account a wide range of the mother had filed two further statements, as had Mr A
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(who was also available on the date of the hearing before
Baron J). Baron J dealt with the matter on oral submissions
and on the basis of the principles set down in Tibbles v SIG
Plc (t/a Asphaltic Roofing Supplies) [2012] and Arif v Zar &
Anor [2012]. In giving judgment, Her Ladyship granted the
mother's application to set aside the consent order on the
basis that the advice given to the mother by Mr A as to her
prospects of success was "perhaps rather too dogmatic" and
that the substance of her defence was not as "black and
white" as Mr A's attendance note had suggested, as a result
of which M's consent to the order had not been fully
informed. Accordingly, Baron J directed a hearing to
consider F's application for a summary return on the basis
of M's original defence.

Hogg J concluded that there was a valid marriage by custom
between E and GE in about 1952. E was not present for the
marriage ceremony and he was married by proxy, with his
father standing in for him and paying the bride price. GE
and E had three children together. E moved to England in
1957, where he lived until his death. GE remained in
Nigeria with the children. GE maintained that although E
did not return to live with her in Nigeria, there was no
discussion of divorce with herself or her immediate family.

E and KE met in 1977 and later wished to marry in England.
E and his older brother (the then head of the family) swore
affidavits to state that E and GE had been divorced in about
1960 and E was free to marry in England; however, no
details were provided about the customary divorce. E and
The father appealed, arguing that (i) the matter should not KE were married in 1982 and lived together until E's death.
have been dealt with on submissions and that (ii) Mr A
should have been fully informed of M's complaints against Whilst Hogg J concluded that there was a valid customary
him in advance of that hearing.
marriage between E and GE, the issue of whether a
customary divorce had taken place was more complex. The
Thorpe LJ, giving the lead judgment, granted permission expert's evidence was that for a divorce to take place, there
and allowed the appeal on the basis of the grounds are three necessary steps:
advanced. His Lordship also directed that in advance of the
hearing listed by Baron J, at which M's application to set
1. The husband must tell his kinsmen of his wish and
aside the consent order could now be heard, Mr A should
obtain their approval
have sight of M's evidence. Mr A should also attend the
hearing if he could be released from his professional
2. The husband's kinsmen must inform the wife's
commitments that day.
kinsmen and hold a meeting to reach agreement, and

Longmore and Leveson LJJ both agreed with Thorpe LJ,
3. The wife's kinsmen must return the bride price and
making further observations as to the applicability of the
the husband's kinsmen must accept the return. In
principles set out in Tibbles v SIG Plc (t/a Asphaltic Roofing
exceptional circumstances, the return of the bride price
Supplies) [2012 and Arif v Zar & Anor [2012] to consent
can be waived.
orders, particularly in light of the judgment of Munby J in L
v L [2008] regarding the effect of bad advice on the setting The expert's evidence was that it was significant that at a
aside of a consent order.
ceremony in 1990 when E became a chief, he did not
embrace GE, as would be customary if they were still
Summary by Stephen Jarmain, barrister, 1 Garden Court married. Further, the expert's view of a recording of an
Family Law Chambers
event following E's death was that the extended family
behaved and spoke as though they recognised there had
been a divorce between E and GE. The expert stated that
GE v KE & Another [2013] EWHC 1938 (Fam) long separations without divorce would not occur in Ibgo
culture.
GE applied for a declaration that she was married to E at the
time of his death in 2003. The respondents were E's second Hogg J concluded that by 2004, there had been a firm belief
wife, KE, and one of their children. KE sought a declaration within the family that GE and E had been divorced, as
that she was legally married to E at the time of his death and evidenced by family disagreements about E's funeral
is therefore entitled to the rights of the surviving spouse, as ceremonies. This, together with the expert evidence that
E died intestate. The family are Igbo, a people indigenous long separations do not occur in Igbo culture, led the judge
to conclude that GE and E were divorced sometime between
to South East Nigeria.
1960 and 1982.
The case involved a complex factual dispute about (1)
whether there was a valid customary marriage between GE GE's application for a declaration that she was married to E
and E and, if so, (2) whether there was a valid customary at the time of E's death was refused. A declaration was
made that KE was legally married to E at the time of his
divorce between GE and E.
death and is his widow and surviving spouse.
Hogg J heard evidence from family members over several
days, including some by video and telephone link from Summary by Ariel Ricci, barrister, Coram Chambers
Nigeria. Hogg J noted that the evidence at times was
"difficult and contradictory", which was compounded by
failing memories and very little direct evidence of events
taking place 40 to 60 years previously. The Igbo people
have an oral culture and important information, including
about marriage and divorce, was not written down. The
parties jointly instructed an expert in Igbo customary laws
relating to marriage and divorce.
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London Borough of Redbridge v G & Others
(No 2) [2014] EWHC 959 (COP)
This interesting judgment concerns an interlocutory
application by the local authority in a Court of Protection
matter. This is a complex case and the full background is set
out in a judgment given by Russell J in February 2014 [2014]
EWHC 485 (COP). In short, G is 94 years old and is cared for
by C and F in her home. G has been assessed as having
moderate to severe dementia.
The local authority were concerned about the influence C
and, to a lesser extent, F were exerting over G in respect of
a number of matters but in particular meetings with the
press and demonstrations about the proceedings. In March
G and C took part in a demonstration outside Ilford Town
Hall. The protest appeared to be about the local authority's
involvement with G. There were concerns expressed by the
public about G and an ambulance was called to attend to
her. On 18th and 19th March G was taken to the Houses of
Parliament where a Select Committee was receiving
evidence on the function of the Court of Protection. There
were also concerns about G's legal team obtaining access to
meet with her and the social worker's ability to visit G at
home.
There had already been press involvement and the matter
has been reported on three occasions (the judge commented
that these reports had not been wholly accurate). A
Reporting Restriction Order is in place and pursuant to rule
90(3) the press attended the hearing. The attendance of
Associated Newspapers, present and represented at the
hearing and at earlier hearings, Associated Newspapers
was limited to correcting any misapprehensions or
misinformation about its reporting of the matter and to
resist any injunction that would limit its ability to report the
proceedings (save otherwise than restricted by the
Reporting Restriction Order already in place).
The local authority sought injunctive orders with penal
notices attached in the following terms:
"until further order C be forbidden, whether by herself
or instructing or encouraging others, from taking G or
involving G in any public protests, demonstrations or
meeting with the press relating to any aspect of these
proceedings … "
and further:
"requiring C and F to facilitate visits by an employee of
the applicant authority to G twice weekly on Tuesdays
and Fridays. For those purposes C and F would be
required to provide full and unfettered access to G and
ensure they do not remain in the property during the
visits."
Cobb J identified the matter as one of very considerable
significance given that, inter alia, G had already met the
press and had expressed both positive and negative views
about the involvement of the press in her life [see paragraph
18]. It is a matter which engages the competing rights of
Article 8 and 10 of the ECHR. Further, whilst there is a
legitimate public interest in the reporting of proceedings in
the Court of Protection concerning the vulnerable, elderly
and the incapacitous, there is a separate legitimate public

interest in the court protecting the vulnerable, elderly, and
the incapacitous from public invasion into their lives.
Cobb J suggested to the parties that the first question he
should consider in this case is whether G has the capacity to
communicate directly with the press now. All the parties
agreed that this was the correct approach and that there
should be an adjournment to obtain a further issue specific
capacity assessment. The matter could then be relisted for
consideration.
The court then went on to consider what interim orders, if
any, should be made. Cobb J referred to section 48 Mental
Capacity Act 2005 which allowed him, pending the
determination of the application, to make an order or give
directions in respect of any matter if:
"(a) there is reason to believe that P lacks capacity in
relation to the matter; (b) the matter is one to which its
powers under this Act extend; and (c) it is in P's best
interests to make the order or give the directions without
delay."
The approach taken by Cobb J was that set out in section 1(2)
of the 2005 Act: that is, he approached the question by
assuming that G has capacity in relation to this question
unless it is established that she lacks it. Greatly assisted by
the report already before the court which had assessed G as
lacking capacity to make decisions about contact with
others, Cobb J said that he had 'reason to believe' that G does
indeed lack the capacity in relation to decisions concerning
communications with the press.
When considering G's best interests when making such an
order, Cobb J considered the evidence before him about G's
attitude to the press which had been ambivalent at times. In
weighing up the matters before him, he found that it was
right to make such orders until such time that the court had
further information about G's capacity to communicate with
press.
Cobb J then went on to make the order in respect of the
monitoring of G at home by the local authority.
Summary by Mai-Ling Savage, barrister, Fourteen

Re G (A Child) [2014] EWCA Civ 432
The child, G, who was 3 years old, had been made subject of
a final care order and a placement order on 2nd November
2012. At the time of G's birth, his mother had handed over
the care of him to AR, who was the mother of the partner of
G's mother at the time of G's birth (that partner was not G's
father). AR, who was therefore not related biologically to G,
cared for G until the care and placement orders (so for a
total of about 18 months).
G was placed with prospective adopters in May 2013. The
prospective adopters issued an application to adopt G on
19th August 2013. AR made an application for leave to
oppose the adoption order on the ground that there had
been a significant change of circumstances.
At first instance, the judge held that an application for leave
to oppose adoption under the Adotion and Children Act
2002 ("ACA 2002") may only be made by a parent or
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guardian within the meaning of the act and that AR did not
come within the terms of that provision. She considered Summary by Thomas Dudley, barrister, 1 Garden Court
whether, as an alternative, AR should be joined as a Chambers
respondent to the adoption application under FPR 2010 r
14.3. The judge held that such a course would be wholly
unjustified and lacking merit, and therefore refused AR's London Borough of Hounslow v AM & Others
application.
[2014] EWHC 999 (Fam)
AR appealed to the Court of Appeal. Permission to appeal The local authority brought care proceedings in respect of
was granted by McFarlane LJ on 14th February 2014.
two girls aged 2 years and 10 months. The parents were both
Hungarian nationals of Roma ethnicity. The children were
Held, per McFarlane LJ (with whom Lewison and Sullivan originally accommodated in foster care with the consent of
LLJ agreed:
the parents pursuant to section 20 of the Children Act 1989
in May 2013, with the local authority issuing the substantive
1. Once an adoption application has been issued with
proceedings in January 2014.
respect to a child who is the subject of a placement order,
no parent or guardian may oppose the making of an
The mother (after allegedly receiving legal advice to do so)
adoption order without the court's leave and the court
travelled to Hungary in order to have a third child. There
cannot grant leave unless there has been a change in
was then correspondence between the local authority in
circumstances. AR fell outside of the statutory
England and the Hungarian central authority for the
definitions of a "parent" or a "guardian".
purposes of the relevant Brussels II regulation. The local
2. A person who is not a parent or guardian could,
however, once the adoption application had been made,
make an application for leave to apply for a residence
order as a result of the application of the provisions of
ACA 2002, s29(3) and (4). Such an application would
follow the FPR 2010 Part 18 procedure.
3. An application under section 29(4)(b) for a residence
order was an application relating to the initiation of
proceedings, rather than a decision relating to the
adoption of the child. ACA 2002, s 1 did not therefore
apply and the child's welfare was not therefore the
paramount consideration.
4. There was no discrete requirement for an applicant
under section 29(4)(b) to show a change of
circumstances, but any change in the underlying
circumstances would be of great relevance to the
assessment of the prospects of success for the proposed
residence application and when considering the welfare
of the child. The application would fall for adjudication
in accordance with the approach for applications for
leave to apply to revoke placement orders as described
by Wilson LJ (as he then was) in M v Warwickshire County
Council [2008] 1 FLR 1093.
5. It was also technically correct that AR was able to
apply to be joined as a party to the adoption proceedings
whether or not she was at the same time given leave to
apply for a substantive order, as per the operation of
FPR 2010 r 14.3. However when considering such an
application, in common with the approach taken in Re B
(Paternal Grandmother: Joinder as Party) [2012] 2 FLR 1358,
the court should have an eye to what may follow joinder.
6. The circuit judge had therefore not conducted an
exercise compatible with the different considerations
which would apply under ACA 2002, s29(4). On the
facts of the case, however, applying the correct test as
identified by the Court of Appeal, AR should not be
granted permission to apply for a residence order. She
also did not have sufficient interest to be joined as a
party to the adoption application.

regional guardianship office in Hungary then corresponded
with the local authority; the correspondence indicated that
the maternal grandmother would be unable to care for the
children, with consideration being given to the maternal
great-grandmother as a prospective carer. The judge noted
that there was need for further investigation in respect of
extended family members in Hungary as prospective carers
for the children.
The mother made a formal application for the transfer of the
care proceedings in relation to the elder two children to
Hungary pursuant to Article 15 BIIR. The judge took the
view that full consideration of transfer of the proceedings
under Article 15 could not be given without some
concurrent consideration of what arrangements might be
made for the physical transfer of the children to Hungary
should transfer be found to be appropriate.
The court considered the judgment of the Court of Appeal
in Re M [2014] EWCA Civ 152, noting that consideration as
to any Article 15 transfer should be given at the earliest
possible stage of proceedings. Holman J concluded that it
would be appropriate to briefly adjourn consideration of
any transfer pursuant to Article 15 whilst further enquiries
were undertaken in respect of extended family members in
Hungary. The Children's Guardian agreed to travel to
Hungary in order to undertake the said enquiries. The judge
concluded that he could not sensibly consider the issue of
transfer without some clearer understanding of what
arrangements might exist for the transfer of the children
themselves to live, whether in the longer term or even
during the course of the care proceedings, under suitable
arrangements in Hungary.
In respect of the guidance set down by Re M, the judge took
the view that as the court had not yet given any
consideration to fact finding and proof of threshold facts, it
was permissible to have a brief pause in the case whilst the
Children's Guardian made her enquiries.
Summary by Michael Jones, barrister, 15 Winckley Square
Chambers

The appeal was therefore dismissed.
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M v W [2014] EWHC 925 (Fam)

MB v GK [2014] EWHC 963 (Fam)

The wife was given permission to apply for financial
provision pursuant to Part III of the Matrimonial and
Family Proceedings Act 1984 at the ex parte hearing before
Baker J. At the on-notice hearing, the husband argued that
the order granting leave should be set aside and the wife's
substantive application struck out. Coleridge J refused the
wife leave to pursue her application.

The parents agreed that their child, M, would travel to
Singapore and remain in the care of his
paternal
grandparents. By the time of the hearing the child had been
in Singapore for 8 months. The applicant mother's case was
that there was an agreement between the parties that this
arrangement was due to be temporary, and that M had been
wrongfully retained in Singapore by the respondent father.
The father contended that the parties agreed that M would
remain in the care of his parents indefinitely. The issue
between the parties was whether the child had acquired a
Singaporean habitual residence. It was argued on behalf of
the father that he had as a matter of fact, due to the time he
had spent in Singapore, "as the purpose and intention of the
parents is merely one of the relevant factors."

The wife is 49 and the husband is 50. The parties married in
1987. They have three adult children. The parties moved to
New Zealand in 2001 and separated in 2008. The parties
concluded their claims against each other by agreement
with the assistance of their respective legal teams in New
Zealand. Their agreement was embodied in a Separation
and Relationship Property Agreement in accordance with
the laws of New Zealand. The wife argued at the ex-parte
hearing that the separation agreement was not conclusive,
that the valuation of the pension in New Zealand was
flawed and that she only entered into the agreement under
pressure. She also argued that she had not received proper
financial provision.

Starting with Re P-J (Abduction: Habitual Residence: consent)
[2009] EWCA Civ 588, [2009] 2 FLR 1051, Russell J reviewed
the current law regarding habitual residence of a child.
Relying on A v. A (Children: Habitual Residence) [2013] UKSC
60 and Re LC [2014] UKSC 1, the learned judge found that
while M must have been dependent on the care of his
paternal grandparents as an infant and must necessarily
The husband obtained evidence for the on-notice hearing share their social and family environment, "it does not mean
(unchallenged by the wife) from his barrister in New that the purpose and intention of the parents (as those with
Zealand that set out the basis upon which an agreement parental responsibility) becomes immaterial."
could take effect without the need for it to be converted into
a final order. The husband opposed the wife's other Further, Russell J placed reliance on the case of B v. D
grounds and submitted that the court had no jurisdiction to (Abduction: Inherent Jurisdiction) [2008] EWHC 1246 (Fam),
hear the wife's claim for income provision in light of the [2009] 1 FLR 1015, in which a child sent abroad for 9 months
Maintenance Regulation on the basis that she was not a of the year for education did not lose his habitual residence.
'creditor'.
Having heard the evidence of parties, the judge found:
Coleridge J held that the New Zealand agreement had been
"M did not acquire a habitual residence in Singapore.
arrived at in accordance with the laws of New Zealand and
His stay was temporary and for a fixed purpose. He was
that if the wife sought to rely on a supposed incorrect
not living with either parent. His mother expected and
method of valuing a pension or that she was under pressure
planned to resume his care not later than January 2014.
to enter into the agreement and was now in dire financial
The role of the paternal grandparents as carers was also
circumstances, then New Zealand was the correct forum for
a temporary arrangement, therefore applying the
determining such issues.
propositions propounded by Lady Hale in A v A I
conclude that M's integration into the social and family
In respect of the argument that the court had no jurisdiction,
environment in Singapore was temporary in nature, in
Coleridge J held that the correct interpretation of the term
fact and by intention."
'creditor' in the context of Article 3 Maintenance Regulation
and against the background of the case of Farrell v Long is
that a maintenance creditor includes someone who is a The father was ordered to return the child to this jurisdiction.
potential creditor. Therefore the court had jurisdiction to
Summary by Katy Chokowry, barrister, 1 King's Bench
hear the claim.
Walk
Having considered the competing arguments, Coleridge J
concluded, as a matter of fairness, that it would not be
justified nor right to allow the wife to launch 'a second full Re A (A Child) [2014] EWHC 920 (COP)
scale enquiry into the husband's circumstances with a view
to extracting further funds from him'. The wife's application At the time of the hearing A weighed 5½ stones, had been
for leave was refused.
hospitalised for 10 months and confined to a bed for several
weeks. Following oral intake she was liable to vomit up to
Summary by Richard Tambling, barrister, 1 Garden Court thirty times per day. Unusually A did not vomit at all
during the night, a feature of her condition that could not be
reconciled with any known clinical pattern.
Evidence of A's clinical presentation was provided to the
court by a consultant paediatric gastroenterologist (A's
treating physician), a consultant paediatrician and two
consultant gastroenterologists. No gastroenterological
cause could be identified for A's vomiting. This conclusion
was refuted by A and her mother.
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In a comprehensive written analysis, one of the consultant
gastroenterologists recorded:

iii) the judge must look at it from the assumed point of
view of the patient;

"I have grave concerns that A is suffering under a form
of fabricated and induced illness (the extent to which A
is colluding with the mother remains to be seen). I
would suggest that this goes beyond exaggerated illness
behaviour … By removing the child from a potentially
harmful parent it would then be possible to see to what
extent the child would benefit from less invasive care."

iv) there is a strong presumption in favour of the course
of action that would prolong life but, that presumption
is not irrebuttable;
v) the term 'best interests' encompasses medical,
emotional and all other welfare issues.

Having surveyed "the wide canvass of medical and social
issues and having particular regard to what A says ... and
affording it proper weight and respect" the judge concluded
that A's best interest required the declarations sought by the
Trust, including the use of reasonable force to ensure that
the Nasojejunal (feeding) tube was put in place and for A to
The judge noted that his determination went further than a receive treatment and assessment by the Child and
consideration of the medical evidence alone and that Adolescent Mental Health team.
treatment supported by the patient is far more likely to
succeed and that he must give thought to A's own wishes The judge also authorised the suspension of contact
and feelings. A was represented by a Guardian and, with between A and the mother, at least for the first two weeks of
the consent of all parties, her capacity to understand the A's treatment, particularly in light of the mother's resistance
issues being determined was assessed in two psychiatric to the treatment which had been ordered.
opinions. The judge started from the premise that "a
competent young person under the age of 16 years, who is The judge took the two 'unusual steps' of making A a ward
able to understand all the relevant advice and the of court in order to make clear where the ultimate
consequences of that advice, is to be treated as an responsibility for the decision taking lay and of attending
autonomous individual and respected as such". In those the hospital himself to explain that decision to A.
circumstances her views would not be determinative but
they would be given great weight: CR (Axon) v Secretary The judge was clear that he was not prepared to sanction the
State for Health (Family Planning Association) (intervening) use of reasonable force to prevent A leaving the hospital, a
[2006] QB 539; Gillick v West Norfolk & Woosbech Areas Health declaration originally sought by the NHS Trust but not
Authority [1986] AC 112. Both psychiatrists concluded that pursued at trial. The judge found that there was no
A was suffering from a disorder of mind or brain (within the evidential basis for it at the time and that such an order
provisions of the Mental Health Acts 1987 and 2007) and "always requires compelling and cogent evidence".
was not competent to make decisions as to the appropriate
course of her treatment. They also considered that she Summary by George Gordon, barrister, 1 King's Bench
presented as a child with a complex somatising condition Walk
who had a disordered relationship with food.
The judge said it was likely that those comments would be
scrutinised in the Children Act proceedings but that in the
present application the court need not reach any
conclusions on them.

The judge said, notwithstanding the psychiatric evidence as
to capacity in relation to the decisions being determined, he
nevertheless gave very considerable weight to A's strongly
expressed resistance and had evaluated with care the
alternative treatment options she had proposed.
Hayden J expressly endorsed the observations made in NHS
Trust v MB (A Child represented by CAFCASS as Guardian ad
litem) [2006] EWHC 507, [2006] 2 FLR 319 that a
'Benefits/Disadvantages Table' addressing the various
treatment options raised by the parties should become part
of "the standard preparation of a case" to assist the court
during the trial and in the preparation of the judgment. The
document is annexed to the judgment "in the hope that it
might stand as a template for future practice".
In evaluating the evidence, the judge applied the guidance
set out by Wall LJ in Kevin Wyatt v Portsmouth NHS Trust
[2006] 1 FLR 554:
i) the judge must decide what is in the best interest of the
child (an objective exercise);
ii) in doing so, the child's welfare is a paramount
consideration;

Re B (Secure accommodation: Inherent
jurisdiction) (No. 1) [2013] EWHC 4654
(Fam)
The local authority applied for a secure accommodation
order under the inherent jurisdiction in respect of C. C was
17 years of age at the time of the application and it was
contended by the local authority that C was exposing herself
to significant risk, was using drugs, consuming alcohol, and
was at significant risk of self-harm. At the time the
proceedings were issued it appeared that she was homeless,
having been excluded by the YMCA, where she had been
living. C had lived with her grandmother under a residence
order for much of her childhood. C had a daughter, GI, who
was born in December 2012, when C was aged 16½. On 9
July 2013 care and placement orders were made in relation
to G.
The court had acceded to the local authority's application on
two previous occasions. The application came before HHJ
Wildblood QC sitting as a deputy High Court judge who
questioned the jurisdiction of the court to make such orders.
After hearing extensive legal argument the judge
acknowledged that this was "an extraordinary case" as a
result of factors which included: (1) C's age; (2) that she had
herself had a child; (3) that, at the time these proceedings
started, she was not in local authority accommodation or
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subject to any other statutory scheme relating to her; and (4) the issue of deprivation of liberty in P&Q v Surrey and P v
the reported degree of vulnerability that she bore.
Cheshire West [2012] UKSC 68.
The court considered the provisions of section 100 of the The judge accepted the submission that the inherent
Children Act 1989 ("the Act"). Subsections (1) and (2) jurisdiction of the High Court is theoretically limitless and
provide as follows:
in circumstances where the statutory code under section 25
is satisfied in relation to a 17-year old child (with the
"(1) Section 7 of the Family Law Reform Act 1969 (which
exception of the requirement that the child is looked after by
gives the High Court power to place a ward of court in
the local authority), it is open to the court to exercise its
the care, or under the supervision, of a local authority)
inherent jurisdiction to direct that a child be detained in
shall cease to have effect.
secure accommodation. The court also accepted that the
guidance and the authorities suggest that where the
(2) No court shall exercise the High Court's inherent
wardship court does exercise that jurisdiction, it must do so
jurisdiction with respect to children—
in a way that is compatible with the limitations imposed by
statute; for example any order made should not be for a
(a) so as to require a child to be placed in the care, or
greater duration than that proscribed by the Act.
put under the supervision, of a local authority;
In these circumstances leave was granted (as required by
(b) so as to require a child to be accommodated by or
s100(3) of the Act ) to the local authority to apply for relief
on behalf of a local authority;
within the inherent jurisdiction The judge did not consider
the merits of the application for C to be placed in secure
(c) so as to make a child who is the subject of a care
accommodation and his decision in this regard is found at
Re B (Secure accommodation Order: Inherent jurisdiction)
order a ward of court; or
(No 2) [ 2013] EWHC 4655 (Fam).
(d) for the purpose of conferring on any local
Summary by Alison Easton, barrister, Coram Chambers
authority power to determine any question which
has arisen, or which may arise, in connection with
any aspect of parental responsibility for a child."
The judge accepted that an order making C a ward of court,
but granting custody of her to the local authority (as
previously ordered) was inherently contradictory. The
judge was troubled by the question of whether it could be
said that C was a looked after child within the terminology
of the Act at the time of the initiation of the proceedings and
the implications of this. The local authority conceded that C
was not a looked after child at the relevant date and further
it could not be said on the facts of the case that the local
authority was exercising a duty under section 20(3). The
implications of this were therefore not adjudicated upon
and the application was argued solely in respect of the issue
of whether the court, under its inherent jurisdiction, could
direct the detention of a minor in secure accommodation.

Re B (Secure accommodation: Inherent
jurisdiction) (No. 2) [2013] EWHC 4655
(Fam)
The case concerned an application by A County Council for
a secure accommodation order in respect of CB, who was 17
years old. For the background to the application and
consideration as to the court's jurisdiction to make an order
in the circumstances, see Re B (Secure accommodation:
Inherent jurisdiction) (No 1) [2013] EWHC 4654 (Fam). The
issue on this occasion was whether CB should continue to
be detained in a secure accommodation unit.

As CB was not a looked after child, s25 of the Children Act
1989 was not available – the only method by which the issue
The judge considered the decision of Wall J in Re C [1997] 2 could be considered was through the inherent jurisdiction
FLR 180 and Re PS (An Adult) [2007] EWHC 623 (Fam), in of the High Court.
which Munby J (as he then was) considered the extent of the
wardship jurisdiction and stated that a judge exercising the A psychiatric assessment concluded that CB had depression
inherent jurisdiction of the court has power to direct that the and a conduct disorder; however, the report concluded that
child or adult in question shall be placed at and remain in a was not suffering from a mental illness and she did not meet
specified institution such as, for example, a hospital, the criteria for detention under the Mental Health Act 1983.
residential unit, care home or secure unit insofar as the
exercise of the inherent jurisdiction was compatible with the CB opposed continuing the order that she remain in the
secure accommodation unit. The local authority sought an
requirements of Article 5 of the European Convention.
extension of the order so that therapeutic work could begin
The judge also considered the case of Re K (Secure and submitted that the only way to keep CB safe was for her
Accommodation Order: Right to Liberty) [2001] 1 FLR 526 to remain a ward of the court and in secure accommodation
which specifically considered the interplay between Article for a further 8 weeks.
5 and s25 of the Children Act 1989 (the section relating to
secure accommodation orders). HHJ Wildblood QC
acknowledged that any application must also be Article 6
and Article 8 compliant and for a deprivation of liberty to be
authorised the action of the public authority (here the court)
must be demonstrated to be: in accordance with the law;
necessary for the protection of the rights and freedoms of C;
and proportionate. In this regard practitioners' attention is
drawn to the recent Supreme Court decision in respect of

A key issue was the application of Article 5 ECHR,
preventing the unlawful deprivation of liberty, and Article
8 ECHR, the right to respect for private and family life.
Although s25 of the Children Act 1989 did not apply, the
statutory principles were considered, as the local authority
contended that if CB was kept in accommodation of any
other type, she would be likely to injure herself or others.
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The judge considered that Article 5 was engaged as a secure
accommodation order involves a deprivation of liberty and
that secure accommodation is a serious step which must
only be taken as a last resort and with due recognition of the
subject's liberty (R v Shayler [2002] 2 WLR 754 was applied).
A secure accommodation order (whether made under s25 or
under the inherent jurisdiction) is a plain invasion the
subject's Article 8 rights, which can only be justified if it is
legal, necessary and proportionate.

down"). There was therefore to be at least one sale and
re-purchase of property.

An exception to Article 8 can be found in Article 5(1)(d),
which permits detention of a minor by lawful order for the
purpose of educational supervision.
Educational
supervision is to be widely interpreted and, applying Re K
(Secure accommodation order: Right to liberty) [2001] 1 FLR 526,
goes far beyond school. Further, being beyond the
compulsory school age is not determinative as to whether a
child is being provided with educational supervision.

W contended that the tax should be borne in the same shares
as the division of the capital at that point (45%:55%:). H
argued that W should bear the entirety of the tax and that
the 55% to be reinvested in the alternative property should
not be impacted.

Although CB was not looked after by the local authority for
the purposes of s25, the conditions in s25 still needed to be
applied by analogy – it cannot be correct for a looser test to
be applied under the inherent jurisdiction than is applied
under statute. Whilst in the wardship jurisdiction, the
welfare of the child is paramount, this must be considered
in the light of the underlying principles of Article 5 and
Article 8.

1. In preparing his judgment, he had not contemplated
that the 55% should be reduced by the CGT and did not
consider that "net proceeds of sale" included CGT unless
expressly referred to;

The court concluded that, although CB was not detainable
under the Mental Health Act 1983, she was "at imminent
and prevalent risk of causing herself and others serious
harm" and that this risk was "foreseeable and highly
probably to occur". She was, in the broad sense of the
words, receiving education supervision at the secure
accommodation unit. Further, the judge said that the
pressing social need for her detention "plainly outweighs"
her right to liberty, her detention in the Secure
Accommodation Unit was "rational, fair, and not arbitrary",
and the need for an order was demonstrated on the
evidence. "No less a provision than secure accommodation
would suffice", there were no alternative arrangements
available, and her welfare demanded that she remain in this
placement.

3. The liability should fall on W as it was she who
desired to structure the order in such a way that she
retained ownership of the property.

The issue before the court was how the CGT on the step
down should be provided for and funded and therefore
how the "net proceeds of sale" should be defined. W would
be liable for the tax, since she would be the owner yet it
would not be her principal private residence. This was not
considered during the main hearing.

Holman J held that the entirety of the CGT should be borne
by W for the following reasons:

2. The judge's primary focus in fixing the percentages
was to ensure that a sufficient sum remained available
to purchase a new home for H;

"Net proceeds of sale" was accordingly defined as "the gross
proceeds of sale less any selling agent's fees, and the
conveyancing costs of sale, but not any tax occasioned by
the sale."
Summary by Kyra Cornwall, barrister, 1 Hare Court

MET HAT ( No 2) [2014] EWHC 717 (Fam)

This judgment by Mostyn J relates to the question of
maintenance pending suit and legal services provision,
As a last resort, the judge concluded that a further period in following an earlier hearing dealing with "interim interim"
secure accommodation was to be ordered, for the shortest financial provision (reported at MET v HAT [2013] EWHC
possible period that was proportionate in the circumstances 4247.
(8 weeks).
Summary by Ariel Ricci, barrister, Coram Chambers

Luckwell v Limata [2014] EWHC 1035 (Fam)
This judgment follows the decision of Holman J which is
reported as Luckwell v Limata [2014] EWHC 502 (Fam)
("the first judgment"). In that judgment, Holman J expressed
the outcome very broadly and said that he expected the
parties to work out the details between them.
It was agreed between the parties, on W's suggestion, that
W would purchase a property which H would lease from
her at a peppercorn rent. Per paragraphs 151 – 154 of the
first judgment, H was to have the benefit of a larger
property until the youngest child reached 22, at which point
that first property was to be sold and a smaller property
purchased for H's benefit using 55% of the equity ("the step

Since the earlier hearing the wife had changed solicitors and
both parties had filed evidence, including Forms E. In
addition the wife had obtained evidence from an expert
contradicting the single joint expert's view as to the validity
of the talaqs pronounced by the husband. The SJE had
subsequently agreed with the wife's expert and, although
the husband had permission to obtain evidence from a third
expert, Mostyn J was prepared to reverse his previous view
as to the merits of the wife's case for the grant of leave under
Part III, which he now considered to be "strong".
In response to the MPS and legal services payment order
applications, the husband raised an allegation that the wife
had recklessly dissipated funds, which should be taken into
account. Mostyn J found that it would not in general be
appropriate to take such matters into account, even if the
arguments at final hearing would "appear strong or even
very strong".
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Mostyn J considered evidence that had been produced by
the wife which suggested that the husband was seriously
wealthy and was satisfied that he should make robust
assumptions as to the husband's ability to pay. MPS was
ordered in accordance with the wife's reconsidered budget
of £33,166 pcm along with a legal services allowance of
£11,000 pcm until 1 February 2015 or the FDR (whichever is
the earlier). Having been informed that the costs incurred by
the wife to her previous solicitors were in dispute, His
Lordship also stayed the husband's obligation (imposed at
the previous hearing) to pay £50,000 towards those costs
pending resolution of the dispute and any detailed
assessment.

a) Direct enforcement under Chapter IV of the
Regulation; and
b) The traditional method via the Lord Chancellor and
the central authority under Chapter VII.
Despite the convoluted procedure, Mostyn J noted that that
the second route may be attractive to some applicants as
once the application had been submitted it took the burden
of the progress of the application out of the applicant's hands.

Mostyn J then turned his attention to the first route as that
was the focus of the decision that he was being asked to
Summary by Stephen Jarmain, barrister, 1 Garden Court make; the mother sought direct enforcement under Chapter
Chambers
IV.
He noted that the jurisdiction for direct enforcement comes
from Article 41 of the Maintenance Regulation:

EDG v RR [2014] EWHC 816 (Fam)
The court was concerned with the enforcement of a French
order for the payment of maintenance for a child, made in
Paris on 14 May 2003. Under that order, the father of the
child was liable to pay to the mother €1,200 (index linked)
per month. Since the making of the order the father had not
made a single payment.

"Subject to the provisions of this Regulation, the
procedure for the enforcement of decisions given in
another Member State shall be governed by the law of
the Member State of enforcement. A decision given in a
Member State which is enforceable in the Member State
of enforcement shall be enforced there under the same
conditions as a decision given in that Member State of
enforcement."

The father was a trader working in the City of London. As a
result of his place of work, the mother sought to enforce the
order in the United Kingdom and specifically in the Therefore, he concluded, if the applicant seeks direct
enforcement, the foreign order is treated as if it is a domestic
Principal Registry of the Family Division.
order. Further there is no need for any special or additional
The mother made her application in that court (rather than procedural steps to be taken, as is made clear by Article 17
adopting the traditional route for enforcing foreign of the Maintenance Regulation:
maintenance orders in the magistrates' court) because she
"A decision given in a Member State bound by the 2007
wished to apply, pursuant to Rule 33.3 of the Family
Hague Protocol shall be recognised in another Member
Procedure Rules 2010, for enforcement by such method as
State without any special procedure being required and
the court considered appropriate (as an aside, Mr Justice
without any possibility of opposing its recognition."
Mostyn said that Rule had been very successful), and she
wished for enforcement to result in direct payment to her.
The judge confirmed that France is a member of the 2007
Mostyn J explained that the traditional route via the Hague Protocol.
magistrates' court involved payments being collected by the The issue in the case arose due to the wording of domestic
Clerk to the Justices and then transmitted to the central legislation (paragraph 4 of Schedule 1 to the Civil
authority of the foreign country for onwards transmission Jurisdiction and Judgments (Maintenance) Regulations 2011
to the applicant. He went on to say: "I only have to describe (SI 2011 No. 1484)), enacted to provide for the procedure to
that procedure for its lack of attraction to any applicant to be be followed upon enforcement of a foreign maintenance
order. The legislation provides:
apparent."
The issue for determination was whether or not the mother
was entitled to make her application to the Principal
Registry of the Family Division, rather than to the
magistrates' court.

"1) Subject to subparagraph (2), where a maintenance
decision falls to be enforced in the United Kingdom
under section 1 of Chapter IV of the Maintenance
Regulation, the court to which an application for
enforcement is to be made is —

Mostyn J noted that prior to the introduction of the
(a) in England and Wales, a magistrates' court …
Maintenance Regulation No. 4/2009, the only method of
enforcing a foreign maintenance order under the [1972 Act]
(2) An application for enforcement is to be transmitted
was in the form of the Lord Chancellor being requested to
to the magistrates' court … designated for these
enforce the order. The Lord Chancellor would then transmit
purposes by rules of court ("the enforcing court") –
the application to the magistrates' court where the defaulter
lived and the enforcement would take place as per the
(a) in England and Wales, by the Lord Chancellor …"
transmission route previously outlined. He explained that
the object of the Maintenance Regulation was, among other
Mostyn J explained the difficulty with the legislation:
things, to avoid these formal requirements.
Mostyn J set out the two distinct routes of enforcement
available under the Maintenance Regulation:

"subparagraph (2) (to which subparagraph (1) is subject)
expresses in a contradictory way that the application is
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to be transmitted to the Magistrates' Court by the Lord
Chancellor. It would only be apt for the Lord Chancellor
to transmit an application to the Magistrates' Court
should he have received an application for delegated
enforcement under Chapter VII. It is impossible to
conceive how or why he would be transmitting an
application for enforcement where an applicant has
elected to adopt the route of direct enforcement under
Chapter IV."

and as such would be particularly difficult to dislodge on
appeal. There was nothing on the facts of the case which
would merit interference with that decision.
The Court considered the balance of harm and F's
arguments that the judge had failed to admit relevant
evidence, that MX's attitude was attributable to his mother
and her family, and that further attempts should be made to
reintroduce contact. The Court was satisfied that the district
judge was aware that it is likely to be detrimental to a child
not to have some sort of direct contact with the parent with
whom they do not live and that the court should not cease
from striving to achieve this except when the end of the road
has been reached. The Court found that the judge did not
ignore the previous positive contact between MX and F, nor
F's commitment. Nor did the judge overlook the part played
by the mother's negative attitude, but was faced with a 14
year boy who was very clear that he did not wish to have
any relationship with F.

For this reason, Mostyn J concluded that the reference to
Chapter IV in paragraph (1), must be in error, and should
have been a reference to Chapter VII. He further reasoned
that this must be correct as otherwise the legislation denies
the right of an applicant to apply to a court other than the
magistrates court to enforce their foreign order. An
applicant enforcing a domestic county court order could
apply to the county court for enforcement and an applicant
enforcing a domestic High Court order could apply to the
High Court. It could not be right that enforcement of a
foreign order must be in a magistrates' court, it would not The Court found that neither of the judgments below
then enjoy the same conditions as enforcement of a domestic revealed errors which warranted interference from the
order, which is the intention of the Maintenance Regulation. Appeal Court. Appeal dismissed.
Mr Justice Mostyn concluded by noting that given the
advent of the single Family Court it would be an anomaly if
enforcement of a maintenance order made in another EU
state had to be in the magistrates court. He invited the
draftsmen in the Ministry of Justice to amend the domestic
legislation to the effect that when enforcement is to take
place via the Lord Chancellor, it should be by transmission
of the enforcement application to the single Family Court.
Summary by Amy Perkins, barrister, 1 Hare Court

J-M (Child) [2014] EWCA Civ 434
Proceedings had a long history, commencing when the
child, MX, was only a baby. In 2005 MX was joined as a
party and a psychologist was instructed to report on the
outstanding issues. In 2009 a consent order provided for
regular overnight contact between MX and his father. A
further order in September 2010 provided for significant
staying contact. The planned contact in 2010 did not take
place and no contact took place thereafter. F's application to
enforce the September 2010 order came before District Judge
Regan in November 2012. On 7 December 2012, the district
judge refused F's application for direct contact, set aside the
existing contact order and ordered indirect contact only. F
appealed to HHJ John who dismissed the appeal on 7 June
2013. F appealed that decision.
Black LJ confirmed that following the Supreme Court
decision of Re B [2013] UKSC 33 the proper approach to an
appeal against an order that there should be no direct
contact between a parent and child is for the appeal court to
consider whether the decision of the lower court was
"wrong" and the epithet "plainly" which had featured in the
traditional formulation was inappropriate or otiose.
Although Judge John had considered the appeal before the
Judgment in Re B, and had used the traditional formulation
to describe his approach, that in itself did not invalidate his
decision as his scrutiny of the district judge's decision had
covered the ground contemplated in Re B. The Court
confirmed that the district judge's decision not to permit the
instruction of an expert was a case management decision

Summary by Georgina Clark, barrister, Field Court
Chambers

JM v CZ [2014] EWHC 1125 (Fam)
This is a judgment on costs arising out of proceedings under
Part IV of the Family Law Act 1996. Mostyn J also gives
consideration to section 45(3) of the Family Law Act 1996
and the general principles that should apply on an ex parte
application.
Before Mostyn J was the respondent's application for
discharge of an ex parte order made under made Part IV of
the Family Law Act 1996 in December 2013. The order was
made for the period of a year "unless before then it is varied
or revoked by the court". The respondent was given
permission to apply on 48 hours' notice to the applicant. A
further hearing was listed on 16 May 2014, just under six
months from the date of the original order, for
reconsideration.
The opinion of Mostyn J was that the order made was the
wrong order, as there is a requirement for a full inter partes
hearing very shortly after an ex parte order is made. Mostyn
J says that the order did not conform with the statutory
provisions of s45(3) Family Law Act 1996, where it is
provided:
"If the court makes an order by virtue of subsection (1) it
must afford the respondent an opportunity to make
representations relating to the order as soon as just and
convenient at a full hearing."
Further, he noted that the editors of Family Court Practice are
of the opinion that a full hearing is required as soon as just
and convenient. And the order does not reflect the views of
Ward LJ in the case of Horgan v Horgan [2002] EWCA Civ
1371 [see paragraph 9 of the judgment].
The order was made at the Principal Registry of the Family
Division and it is the practice there not to list a full inter
partes hearing, as the respondent more often than not does
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not attend and this is a waste of judicial resources as well as consider, in view of the outcome of the first stage, whether
an inconvenience to the applicant. Mostyn J says that there the father should as a matter of law and with regards to M's
is a danger that a practice has arisen which sacrifices welfare be notified of the adoption application.
principle on the altar of expediency.
The court found (with the parties' agreement) that although
The court goes on to consider what practice might meet the parental responsibility granted under Thai law is capable of
concerns raised. It was suggested that the return date being recognised in England and Wales, it was not capable
should be listed 14 days after the initial ex parte order had of being so recognised for the purposes of English adoption
been made but that the respondent ought to confirm in law [26 – 28]. Even if the father did hold parental
writing, seven days before the return date, both to the responsibility under Thai law he would not be treated as a
applicant and to the court, whether he in fact wished to parent within the context of s. 52(6) ACA 2002; his consent
attend on the return date and to argue for variation or to adoption under s.47(2) would not be necessary nor
discharge of the order; and that if the respondent failed to dispensed with under s.52 ACA 2002. Having not obtained
write to the court within that period, it would be open to the parental responsibility by any other recognisable means (s.2
applicant to notify the court that the return date should be or s.4 Children Act 1989), the father was therefore not
vacated and to invite the court to extend the injunction as a entitled to be notified of the adoption application by virtue
matter of box work. Mostyn J's opinion is that this proposal of being an automatic party to the proceedings under r14.1
seems to meet and fairly balance the competing FPR 2010.
considerations.
The court then considered the father's entitlement to be
Mostyn J then considers the general principles that should notified on account of holding 'foreign parental
apply to ex parte orders. The relevant decisions have responsibility' (r.14.4 FPR 2010). The applicants submitted
recently been summarised in a previous decision of Mostyn that they did not believe the father did hold parental
J in UL v BK (Freezing Orders: Safeguards: Standard Examples) responsibility and relied on the Thai Civil and Commercial
[2013] EWHC 1735 (Fam) and have been approved as being Code, the conduct of the Thai Local Authorities, Ministry of
applicable in Children Act 1989 proceedings by the Court of Foreign Affairs, Thai and British Embassies and the English
Appeal in the decision of Re C (A Child) [2013] EWCA Civ courts, as well as the father's own behaviour [34]. The court
1412, at para 20.
found the applicants' belief to be genuine, honest and wellsubstantiated and concluded that the mandatory
He makes it clear in UL v BK that orders for ex parte relief requirement to serve notice on the father did not apply
could only be justified where the matter was one of (r.14.4(1) FPR 2010).
"exceptional urgency" and that, at the very least, "short
informal notice must be given to the respondent unless it is One final hurdle remained: the court acknowledged that it
essential that he [or she] is not made aware of the retained a power under its inherent jurisdiction to grant
application." Mostyn J says at paragraph 15 that the exception from the FPR 2010 requirements where it was
principles as expressed in UL v BK apply fully to necessary to achieve justice in a case: it could therefore give
applications made under Part IV of the 1996 Act.
notice of an adoption application to a father who did not
hold parental responsibility and equally decide not to give
In this case, the order that was produced by the court did such notice to a father who did hold parental responsibility.
not say on its face why the court was satisfied that the
application was made ex parte and the attendance note of This case fell into that the first category and it was
the hearing gives no reasoning by the judge as to why she submitted that the court must consider whether the father
was so satisfied. Mostyn J found that this was a case where had any rights to family life under Article 8 ECHR that
the lack of any notice at all was unjustifiable.
would engage his Article 6 rights; if he did there would
need to be strong countervailing factors to outweigh such
When adjudicating the question of costs Mostyn J took into rights in favour of the mother's right to family life.
account an offer made by the respondent in correspondence Countervailing factors could include domestic violence [43].
to compromise the matter on cross undertakings. The
applicant refused the offer and as a result Mostyn J found In support of a finding that the father did have a right to
that the respondent was entitled to her costs on a standard family life pursuant to Article 8 was the fact he had lived
assessment.
with A prior to M's birth and for a brief period thereafter
and that he was recorded as M's father on the birth
Summary by Mai-Ling Savage, barrister, Fourteen
certificate (not determinate of parental responsibility under
Thai law). The court held however that the countervailing
evidence, including the evidence that that the father has not
A & B v P Council [2014] EWHC 1128 (Fam) sought to maintain a relationship with M, was more
compelling, and concluded that on the facts there was
The case concerned the question of whether the natural nothing to show the father had a right to respect for his
father of a nine year old boy (M) should be notified of an family life with M pursuant to Article 8, and accordingly,
Article 6 was not engaged either [45 – 48].
application by the boy's step-father (B) to adopt him.
M was born in Thailand. His mother A married the stepfather and in December 2008 both A and M were granted
indefinite leave to remain in the UK. M's natural father is a
third-country national. Mrs Justice Theis DBE had first to
determine whether the natural father held responsibility for
M and if so under what provision. The judge then had to

Finally the applicants submitted that the court should not
exercise its discretion to notify the father of the proceedings
on welfare grounds. The mother's evidence was that the
father had in the past subjected her and her family to violent
and threatening behaviour over a period of several years in
Thailand. This evidence was in part supported by
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independent sources and was not challenged by any party.
The court accepted the mother's fear that should the father
be given notice of these proceedings there would be a real
risk that he would be violent and threatening towards her
and her family.
The court concluded that this was an exceptional case,
which, on the facts justified the court exercising its power to
grant exception from the rules requiring the father to be
given notice. Further and at the local authority's request, the
court declared itself satisfied that notwithstanding the
duties imposed by s.44(6) ACA 2002 the local authority did
not need to take any further steps to investigate the father in
response to the adoption application.
Summary by Esther Lieu, barrister, Queen's Square
Chambers

Re S (A Child) [2014] EWCC B44 (Fam)

"21. For present purposes the key point is the use in
common in section 38(7A) of the 1989 Act, section 13(6)
of the 2014 Act and FPR 25.1 of the qualifying
requirement that the court may direct the assessment or
expert evidence only if it is "necessary" to assist the court
to resolve the proceedings. This phrase must have the
same meaning in both contexts. The addition of the
word "justly" only makes explicit what was necessarily
implicit, for it goes without saying that any court must
always act justly rather than unjustly. So "necessary" in
section 38(7A) has the same meaning as the same word
in section 13(6), as to which see Re TG (Care Proceedings:
Case Management: Expert Evidence) [2013] EWCA Civ 5,
[2013] 1 FLR 1250, para 30, and In re H-L (A Child) (Care
Proceedings: Expert Evidence) [2013] EWCA Civ 655,
[2014] 1 WLR 1160, [2013] 2 FLR 1434, para 3."
Scope to extend care proceedings beyond 26 weeks
The President also considered the wider context of the case.
The timescale of proceedings had already taken five months.

This judgment provides useful guidance from the President The President considered the new provisions of the 2014 Act
concerning expert evidence and scope for extending the 26 amending s.32 of the 1989 Act.
week time limit in care proceedings in the light of the
Regarding the new statutory framework he made a number
introduction of the Children and Families Act.
of points:
S was the mother's fourth child. The mother's elder three
siblings had been removed from her care a number of years
ago. The mother is a vulnerable woman who struggles to
care for herself, she has mental health problems, an anxiety
disorder and low IQ.
S was born in October 2013. By the time of the final hearing
care proceedings had been running for approximately five
months. The court had the benefit of a local authority
parenting assessment in respect of the mother and also a
psychiatric assessment from an independently instructed
expert. The local authority plan, supported by the Guardian,
was to place the child with an extended family member with
a view to a Special Guardianship Order being made
following a trial placement.
The mother was opposed to such a placement and she made
an application for residential assessment under s.38(6) CA
1989.
Residential assessment application
Sir James Munby P reviewed the case law with regards to
section 38(6), and went on to consider the amendments
made by the Children and Families Act 2014:
"19.Later this month, the amendments to section 38 of
the 1989 Act effected by the Children and Families Act
2014 will be brought into force. Sections 38(7A) and (7B),
inserted by section 13(11) of the 2014 Act, provide as
follows:
"(7A) A direction under subsection (6) to the effect
that there is to be a medical or psychiatric
examination or other assessment of the child may be
given only if the court is of the opinion that the
examination or other assessment is necessary to
assist the court to resolve the proceedings justly."

Ÿ The 26 week time limit is a mandatory limit which must
be complied with, subject to the statutory exception set
out in the new s.32(5). He reiterated his message that
deadlines can and must be met.
Ÿ However, he approved of Pauffley J's judgment in Re NL
(A child) that "justice must never be sacrificed upon the
altar of speed".
Ÿ The President in Re B-S had dealt with the possibility of
extension beyond 26 weeks in a potential adoption case
if the court was not properly equipped to make
decisions. In this judgment he said at paragraph 27:
"That approach, which is entirely compatible with the
requirements of section 32, applies not just in the
particular context under consideration in Re B-S but
more generally".
Ÿ Whether a case would warrant a s.32(5) extension must
be determined on a case by case basis. But by way of
illustration, it may be appropriate in drug abuse/alcohol
abuse cases or cases involving parental mental ill-health
to consider an extension beyond 26 weeks to see if a
parent can make changes within the child's timescales.
However, extensions should not be granted in the hope
that something may turn up. But rather: "Typically three
questions will have to be addressed. First, is there some
solid, evidence based, reason to believe that the parent is
committed to making the necessary changes? If so,
secondly, is there some solid, evidence based, reason to
believe that the parent will be able to maintain that
commitment? If so, thirdly, is there some solid, evidence
based, reason to believe that the parent will be able to
make the necessary changes within the child's
timescale?" [Para.38]

Summary by Anthony Hand, barrister, College Chambers,
Southampton
The factors that the court should have regards to are set out
in the new s.38(7B). The President continued:
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J, A, M and X (Children) [2014] EWHC 4648
(Fam)
This judgment arises in proceedings in which the local
authority had investigated a suspected non-accidental
injury to the youngest of four children whilst the three
youngest children were with J, the oldest child and the
parents were in an adjacent room. The parents' account was
that X had sustained the injury after being pushed over by a
sibling but on arrival at hospital there had been a suspicion
that in fact X was the victim of non-accidental shaking
injuries.

(g) the impact of any fact finding process upon the other
parties;
(h) the prospects of a fair trial on the issue;
(i) the justice of the case.

Having considered the medical evidence, Cobb J accepted
the local authority's submission that the evidence was so
evenly balanced that it was necessary to consider what the
family members said about the incident. There was nothing
obvious to suggest that the forensic process would be able
to significantly damage their account to the degree required
for the court to conclude that this was a non-accidental
At the start of a fact-finding hearing, the local authority
injury.
sought to withdraw its application for care orders in respect
of four children, having taken the view that the medical
The judge then went on to consider each of the ten factors
evidence was such that they were unlikely to argue
identified by McFarlane J in the context of this case. He
successfully that the threshold for s.31 orders was satisfied
concluded that the local authority should be given leave to
in this case. The parents and children's guardian all
withdraw its applications for Part IV orders as he had:
supported the application.
In considering the application, Cobb J commented that leave
is required to withdraw such proceedings not because of the
court having a paternalistic role but because of its
inquisitorial role in cases of this nature. The importance of
ensuring that the decision to withdraw is child-focused is
obvious.

"satisfied myself that it is not in the interests of any of the
children to subject the family, the parents and J in
particular, to this enquiry. Such a process would be
neither proportionate nor in the children's interests, it is
a course which no party wishes, and which the
guardians on behalf of the children discourage me from
embarking upon".

The local authority invited the court to focus on the
proposition that it could not meet threshold, and argued
that it was this issue alone that should determine the
application, without the court needing to engage in any
consideration of welfare (relying on Hedley J in Redbridge
London Borough Council v B C & A [2011] 2 FLR 117).

Therefore, the alleged non-accidental injury must be treated
as something that did not happen and the lives of the family
must proceed on this basis. Accordingly the judge approved
the proposed plans to return all four children to the care of
their parents immediately.

Summary by Sally Gore, barrister, Fourteen
The judge, however, was of the view that the circumstances
envisaged by Hedley J in that case were circumstances in
which the inability of the local authority to cross threshold
was obvious. This was not such a case, as it was clearly JP v NP [2014] EWHC 1101 (Fam)
possible that threshold might be crossed, depending on the
The issue on this appeal was whether the judge had erred in
court's construction of the evidence.
law in setting aside, for lack of jurisdiction, a final order for
In a case where it is arguable that threshold could be financial remedies made following a determination prior to
crossed, the court must remind itself that the factors the pronouncement of decree nisi. Appeal allowed.
pertaining to threshold may also be relevant to the welfare
of the children. Therefore, in considering whether or not to
proceed with the fact-finding exercise, the court was
required to look at the whole application. The case of A
County Council v DP, RS, BS (By The Children's Guardian)
[2005] EWHC 1593 (Fam); [2005] 2 FLR 1031 was helpful as
McFarlane J (as he then was) set out, albeit in different
factual circumstances, the factors that should form part of
this evaluation. These were:
(a) the interests of the child (relevant not paramount);
(b) the time the investigation would take;
(c) the likely cost to public funds;
(d) the evidential result;
(e) the necessity of the investigation;
(f) the relevance of the potential result to the future care
plans for the child;

This was the third application to come before the court,
following a final order made in 2011 in financial remedies
proceedings. At the time of the final hearing, decree nisi had
not been pronounced. The DDJ conducting that hearing
indicated that "the appropriate terms of the resolution of the
financial applications would be for there to be an equal
division of the assets" and made an order for costs against
the husband. The matter was then listed for mention to
follow the pronouncement of decree nisi. Decree nisi was
pronounced 11 months later, but in the event a final order
was made without the mention taking place. The husband
complied with the order to the extent that he paid the wife
a lump sum of £21,000.
The wife's costs were not agreed between the parties, and
she obtained a default costs certificate. The husband applied
to set aside the costs certificate, alleging that the DDJ lacked
jurisdiction to make the order as decree nisi had yet to be
pronounced at the time. The husband was successful in his
application, the costs order was set aside and the wife was
ordered to pay the husband's costs of the application.
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Twelve months after decree nisi was pronounced the
husband made his second application, this time to set aside
the substantive order of the DDJ for want of jurisdiction. He
argued that the order contravened section 23 of the
Matrimonial Causes Act 1973 as it was made prior to decree
nisi being pronounced. The husband's application was
allowed by another DDJ who found that the initial DDJ did
not have jurisdiction to make a final order in an opposed
application prior to decree nisi being granted. The wife was
granted permission to appeal the order to set aside.
It was common ground between the parties that if the
husband succeeded on the wife's appeal, the likely outcome
was that the wife would issue a fresh application for
financial remedies, and the likely outcome of that
application was an equal division of the assets between the
parties, as ordered by the DDJ.
Reviewing the existing authorities, and relying on r29.15 of
the Family Procedure Rules (2010) which states that "a
judgment or order takes effect from the day when it is given
or made, or such later date as the court may specify",
Eleanor King J found that the DDJ had jurisdiction to make
the financial remedy order prior to decree nisi being
pronounced.

L v M [2012] EWHC 4299 (Fam)
The mother had travelled to Country A with the father in
2007 to visit her allegedly ill mother. The parties' two young
children were left in England in the care of the paternal
family. The mother alleges that father retained her passport
on their arrival in Country A, and subsequently stranded
her there.
The mother spent five years trying to regain entry to this
jurisdiction, eventually returning here in 2012. By then, the
father had removed the children to, initially, Country A
where he lived for a number of months with his new wife,
and subsequently relocated to Country B. The mother had
no knowledge of the father's removal of the children from
this jurisdiction. Over the course of the five years, the
mother's attempt to have contact with the children had been
thwarted by the paternal family, and as a result she had had
no contact with them.

This judgment was given after the court heard the oral
evidence of the parties, in the father's application for a stay
of the English proceedings on forum conveniens ground.
The father argued that Country A was better placed to hear
this case. However, following some judicial steer, the father
did not pursue his application for a stay, but agreed that the
The learned judge then went on to consider whether a most sensible course was for him to make an application for
distinction ought to be drawn between orders made by permission to remove the children from the jurisdiction
consent and 'non-consent' orders made prior to permanently.
pronouncement of decree nisi. On behalf of the husband it
was argued that a distinction existed, such that orders made Giving a judgment on the disputed allegations, Theis J
by consent were protected by Section 33A of the MCA 1973, preferred the evidence of the mother despite certain
and could therefore be made prior to pronouncement of inaccurate information that the mother had given to the
decree nisi to take effect on or after the pronouncement. authorities when making her application to secure a visa.
Further, it was argued on his behalf that the difference in The father was said to have come across as someone who
opposed applications lies in the fact that in those cases the was not being truthful with the court.
court retained a duty to investigate whether there was a
change in circumstances between any hearing and the On the balance of probabilities, Theis J found that the
making of an order upon pronouncement of the decree.
mother was a stranded spouse as a result of the actions of
Contrary to the argument advanced on behalf of the
husband, Eleanor King J found that r29.15 applies equally to
orders made by consent or opposed applications, and added
that in both cases FPR 29.15 gives the court a discretion as to
the date of implementation; and, in neither case is there a
necessity or requirement for any fresh appraisal after decree
nisi. The learned Judge dismissed the further arguments
made on behalf of the husband, stating that the same
principles applied to both types of orders,
"the only difference being that in a consent order, policy
has limited the depth of enquiry necessary where parties
have reached a concluded agreement, whereas in a case
where there is a dispute requiring resolution by the
court, a more detailed consideration of the evidence is
needed through the calling of witnesses and the hearing
of argument resulting in the giving of a judgment."

the father in taking her to Country A knowing that she
could not re-enter this country. The father had not made any
real effort to maintain the mother's relationship with the
children. Theis J directed that work be undertaken with the
children to help restore the relationship between the mother
and the children.
Summary by Katy Chokowry, barrister, 1 King's Bench
Walk

W (Children) (Contact Dispute) (No 2) [2014]
EWCA Civ 401
The father sought to appeal the order of Judge Barclay
dismissing the father's application for a residence order and
the refusal of the court to order direct contact between the
father and the children.

The Wife's appeal was allowed and the husband ordered to
The father had appealed on the issues for the first time in
pay her costs.
2012: Re W (Children) [2012] EWCA Civ 999 and was
Summary by Katy Chokowry, barrister, 1 King's Bench successful to the extent that the Court of Appeal substituted
the lower court's order with its own and provided for
Walk
contact between the father and the children to be organised
by the NYAS Guardian and paternal family.
The dispute between the parties may properly be
characterised as an intractable contact dispute. Prior to the
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first appeal in 2012, despite significant input from experts
and the assistance of a NYAS Guardian, contact had still not
taken place between the father and the children since one
contact session in 2009.
After the father's successful appeal there was chequered
progress to restart contact but by 2013 matters had
progressed little and at the final hearing Judge Barclay
ordered indirect contact only. The judge noted the
difficulties the NYAS Guardians had experienced in trying
to find out why the children were opposed to contact
(despite significant involvement with the children and their
parents). The judge also noted the significant effort put in
by the paternal family to assist with the process. However,
the judge held that despite all of the efforts made, it had still
not been possible to overcome the children's objections to
seeing their father.
The father's appeal centred upon the failings of NYAS and
the approach of the court as to its failure to follow the Court
of Appeal's judgment.
The father's appeal was dismissed with the Court of Appeal
agreeing with the approach of Judge Barclay that further
attempts to pursue contact were contrary to the welfare of
the children. The court had to proceed on the basis of the
facts as they were and not on the basis of how a party
wished the facts might rather be.
Appeal dismissed.
Summary by Richard Tambling, barrister, 1 Garden Court
Chambers

Re N (Leave to remove from the jurisdiction)
(2) [2014] EWHC B16 (Fam)

arrangements for the child in Tanzania were sensible
and realistic.
iii) The Judge could not approach the case on the father's
basis that the child would be better off in England as he
could not assume a Eurocentric inherent superiority
over other countries.
iv) He accepted that Skype and indirect contact would
be no substitute for direct contact with the paternal
family and accordingly that the good relationship which
the child has with his paternal family would be put in
jeopardy
v) It was crucial that the child had an opportunity to
have a positive relationship with both parents and for
his dual heritage to be promoted.
vi) Any potential harm from the loss of the paternal
family would be mitigated by the quality of the
relationship between the child and his mother, as
advised by the Guardian.
vii) The mother recognised the importance of the
paternal family to the child and the judge was satisfied
she would promote contact in the future.
viii) Following expert evidence, the judge accepted that
the child will not be substantially disadvantaged in
Tanzania from the fact that he is a child of dual ethnicity.
ix) The mother would be devastated if her application
was refused and this would have some impact on her
ability to provide a stable and secure environment for
the child. This reason was far from determinative in
reaching a decision. If this factor were not present, the
arguments for granting leave to relocate were still
overwhelming.

The mother, a Tanzanian national met the father, a British
x) The Judge considered refusing leave for 12 months,
national and they conceived a child now aged 3 years. They
enabling the child to further consolidate his relationship
separated approximately 2 years after the child's birth and
with the paternal family. He rejected this however on
the mother and child remained in the UK, albeit moving
the basis that given his age and being pre-school, the
from the family home. Throughout the proceedings the
transition would be easier to cope with now.
father had weekly visiting contact, supervised by the
paternal grandparents due to concerns primarily about his
The Judge made a 3 month family assistance order to enable
use of illicit drugs.
the Guardian to assist in communication between the
The mother applied for leave to remove the child from the parents whilst they decide on the best forms of
jurisdiction and to relocate to Tanzania to live with the communication for the future.
maternal family. The father accepted that the child's
residence was with the mother, but opposed the application Summary by Laura McMullan, barrister, Coram Chambers
for leave to remove, and sought for additional and further
contact.

Joy v Joy [2014] EWCA Civ 520

The Judge was reminded of the law and in particular Payne
v Payne [2001] and reminded himself that the authoritative In the course of ancillary relief proceedings before Sir Peter
Singer, Patten LJ was asked to consider, on behalf of the
principle is that the welfare of the child is paramount.
husband, an application for a stay of an order. During the
The Judge granted the mother leave for the following proceedings the court had ordered that the husband should
deliver up to the wife's agent a vintage Bentley motor car,
reasons:
located at the husband's home in the South of France, so that
that car could be transported and stored in England to await
i) He was satisfied that the mother's application was not
the further orders of the court which included an order for
motivated by any wish to exclude the paternal family
costs in the wife's favour.
from the child's life.
ii) He was satisfied that the mother's practical

Ideally, the Husband's appeal should have been heard in the
ordinary way with permission and then the appeal to follow
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if permission were granted. However, the need for the
appeal to be heard promptly before the proceedings
continued before Sir Peter Singer meant the Court of Appeal
was not able to accommodate the application and Patten LJ
was caused to hear the application in the way that he did.

The local authority also applied to terminate all direct
contact between the five eldest children on the one hand,
and the two youngest on the other, due to a concern that if
the younger children's whereabouts or identities became
known to the elder children, they might reveal this
information to the parents. The local authority social
The car had by the time of the appeal hearing been charged worker acknowledged in her evidence that this would give
or pledged to the husband's solicitors to secure his liability rise to feelings of 'grief' for the five elder children.
for their costs as well as having been made the subject of an
order by a court in France on the application of a trust that Although the case was listed for a final hearing, it was
had provided security for a loan to the husband.
unable to proceed as such. Not only was the time estimate
(of one day) wholly inadequate, but it had apparently not
The wife opposed the husband's application for a stay on occurred to anyone prior to this hearing that the children
the basis that if the English court's stay were to remain in needed to be represented. This was mandatory for a case
place she would have difficulty arguing for the order in such as this under r.16.1 FPR unless the court was satisfied
France to be lifted and that on the past history of the that it was not necessary to do so. In this case, the expert in
husband's behaviour the husband may remove the car to the earlier proceedings, the previous guardian and the
another jurisdiction to avoid enforcement of English court judge had all felt that direct contact was necessary for the
orders.
welfare of these children. Clearly this was not a case that
could proceed without a guardian and the judge expressed
The husband argued that there was no evidence that he his 'astonishment' that nobody had addressed this before
would behave in the way the wife suggested and that the car the matter came before him on what should have been a
could remain at his home in France until matters were final hearing. He therefore directed that the previous
guardian should be appointed for the two younger children
concluded.
(if available) and a separate guardian should be appointed
Patten LJ lifted the stay. On considering the application on for the older five.
the basis of where the balance of convenience and risk lies,
Patten LJ held that the court here should not make an order Finally, the judge addresses an 'informal' application by
that makes it more difficult for the car to be freed from the counsel for the Nigerian High Commission and makes it
unexpected French order. The arguments as to jurisdiction clear that, as the children are habitually resident in England
and the outcome of the proceedings in France would have and Wales and the five eldest have dual British/Nigerian
citizenship, there is no prospect of the children being
to wait until another day.
removed to Nigeria on the basis of such an application.
Summary by Richard Tambling, barrister, 1 Garden Court
Chambers
Summary by Sally Gore, barrister, Fourteen

London Borough of Haringey v Musa [2014]
EWHC 962 (Fam)

Surrey CC v AB and others EWHC 1115-1
(Fam)

This application concerned seven siblings whose ages
ranged from 2 to 13. The eldest five children were already
in the care of the local authority as a result of care
proceedings some years ago which led to them remaining in
long-term foster care. In May 2012, following public law
proceedings in respect of the two youngest children,
Charles J had made placement orders in respect of these
children with a plan that they should be adopted by the
same person or family. Having heard the evidence of an
expert witness who was strongly in favour of direct postadoption contact between the seven siblings, he made an
order for 'reasonable' direct contact to take place both before
and after placement.

During the course of a final hearing, the parties to these care
proceedings were able to agree that the subject child, X, who
had complex medical needs, should remain with his foster
carers under a special guardianship order. Theis J was
nonetheless asked to give a judgment dealing with
criticisms by the parents and the paternal grandmother
(who was also a party) in particular about the way in which
the local authority had dealt with the case.

In these proceedings, the local authority sought permission
to change the surnames of the two youngest children prior
to adoption. Although not specifically the subject of the
application, the local authority also made it clear that they
intended to change the children's forenames. The reason for
this was that the children's parents had led a far-reaching
campaign about the proceedings, mainly online, and as such
the children's names had gained a certain amount of
notoriety. There was a concern that if their names were not
entirely changed, they might be tracked down and the
placement could be destabilised. Holman J described this
application as one of 'considerable delicacy and difficulty'.

The parents' complaint was essentially that due to a series of
failings and missed opportunities on the part of the local
authority, there had been an unfair process resulting in the
parents now being at a significant disadvantage in putting
themselves forward to care for X.
In the judgment, Theis J makes a number of criticisms of the
local authority's handling of the matter. These include a
failure in the core assessment to identify X's disabilities and
his parents' difficulties adequately. She agreed with the
parents that the first missed opportunity to support the
parents to care for X was in the failure to identify the need
for a specialist assessment or referral to another agency as a
result of these difficulties. There was no apparent evidence
that the local authority had explored options in the wider
family prior to X's removal to foster care and confusion as to
the extent to which a residential assessment of the mother
and X had been explored.
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Once care proceedings were contemplated, there were
periods of unacceptable delay and a lack of
management/effective supervision of the case by the local
authority. The judge found that the local authority's plan by
the time the proceedings were started was one of adoption
and there was no evidence of concurrent planning which
also took into account the possibility of X being cared for by
the parents. The parenting assessment was inadequate as it
lacked input from adult services and the subsequent
assessment by adult services was inadequate.
A
professionals' meeting had taken place that failed to answer
the questions it was intended to consider.
Mostyn J had then directed a further community-based
assessment that was to have an element of independence to
it, such as being conducted by different people from the
adults' team and the Children with Disabilities team. When
the assessment was completed, it transpired that one of the
assessors had previously been involved in the case and so it
lacked the necessary element of independence.

MB v GK [2014] EWHC 1122 -contempt sentencing
M, a child, had been wrongfully retained in Singapore by
his father and paternal family who had made without notice
application to the court there. The mother applied to the
High Court which, declaring M to have habitual residence
in England and Wales, ordered her return.
The father failed to comply with the order to return and two
subsequent orders (which had penal notices attached). The
court had given the father clear warnings about the
consequences of non-compliance and (as he had appeared
in person claiming impecuniosity) made plain to him that
public funding for representation was available because of
the risk to his liberty. He was also warned that, if, as he
alleged, it was not him but his parents who were failing to
comply/ seeking orders in Singapore, he should take action
against them in that jurisdiction.

Having made three orders in March, the matter was
adjourned to provide a final opportunity for the father to
An independent social worker was then instructed by the
comply and to obtain representation.
parents. Whilst she was critical of the local authority's
conduct of the case, she concluded that the last assessment
Before the matter came back before Russell J (who had
had been adequate and she supported its recommendations
heard the matter throughout), the father, represented on a
that the parents could not care for X.
privately funded basis, made a without notice application
before Theis J to discharge the last order for return and to
Theis J concluded that:
adjourn the forthcoming hearing Theis J refused the
application and ordered that it be made to Russell J.
"I am satisfied the agreement reached in this case does
meet X's welfare needs. Whilst it will never be known if
Russell J found that the without notice application was a
the correct assessments of the parents had been
deliberate attempt to subvert the process and demonstrated
undertaken earlier, as they should have been, whether
(as the father had paid for representation) that the assertion
the parents would have been in a position to care for X
that he was without funds was untrue. She also found that
the reality is now the comprehensive assessments
he had deliberately "planned and contrived" to retain M
undertaken since are united in their conclusions that the
against his mother's wishes.
parents would not be able to care full time for X, even
with extensive support being provided. Those
The father was in breach of three separate orders. He was
assessments have been subject to the critical eyes of two
fully aware of the consequences and of his right to public
independent people".
funding. There was no doubt that he was in contempt
(proved to the requisite standard of beyond reasonable
The judge then considered the legal framework under
doubt) and that his application before Theis J amounted to
which the case should proceed in order to allow it to come
a "determined and organised course of conduct
back before her for a review in six months' time. She
contemptuous of the jurisdiction of the court". The contempt
concluded that it is appropriate for the local authority to
was "very serious".
withdraw its application for a public law order and invite
the parents to make an application under the inherent
In sentencing, the court considered that it had had to made
jurisdiction, with the expectation that all parties to the care
successive mandatory injunctions (as permitted by Re W
proceedings would be parties to that application. She
(Abduction:Committal) [2011] EWCA 1196) and had given the
declined the invitation of the local authority to make an
father every opportunity to comply. Also noted was the
interim supervision order instead as they were not asking
"unspeakable cruelty" of keeping a parent from a child
her to make findings on the disputed final threshold (so it
referred to in two criminal appeal cases in which sentences
would be inconsistent to make findings on interim
for abduction were upheld and that the father could not
threshold) and X's welfare needs were more appropriately
pray in aid breach of his Article 8 rights when his actions
met in the way proposed by the other parties.
breached those of the mother and child.
The judgment concludes with Theis J setting out in some
considerable detail what she calls the 'systemic failings' on
the part of the local authority that had been brought to light
by this case. She also summarises the submissions of the
local authority about the lessons it has learned from this
case and the procedures it has started to put in place to
remedy some of the failings.
Summary by Sally Gore, barrister, Fourteen

Accordingly, the father was sentenced to a total of 18
months imprisonment (6 months for the first breach, to be
followed by two sentences of 12 months each for the latter
breaches, to be served concurrently).
The process for judicial liaison between this jurisdiction and
Singapore had been set in train.
Summary by Katy Rensten, barrister, Coram Chambers
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Re WT [2014] EWHC 1303 (Fam) -surrogacy
The application was before Mrs Justice Theis; in her
determination, the criteria under section 54 of the Human
Fertilisation and Embryology Act 2008 were met and she
granted the order. The main issues for the judge were: (a)
whether the surrogate mother had 'freely and with full
understanding of what is involved, agreed unconditionally
to the making of the order' (s.54(6)); and (b)whether the
payments which had been made by the Applicants were
permitted by the Act (s.54(8)).

responsibilities in respect of the child and had no
objection to the grant of British citizenship.
The applicants left India with the child on 10 November
2012. Their application for a parental order was made on 14
March 2013. On 23 February 2013, the surrogate mother had
signed a form A101A (Agreement to the making of a
parental order), which notarised by Abdul Aziz, Advocate
Notary.

At the directions hearings that followed, Mrs Justice Theis
had set out her concerns as to the proof the surrogate
The applicants (an unmarried heterosexual couple) had mother's consent to the making of a parental order:
commissioned the surrogacy arrangement through a clinic
a) All the documents signed by the surrogate mother
in India called Sai Kiran Hospital ('the Clinic); they had
were in English. There was no information as to whether
thoroughly researched the Clinic and other options before
she spoke English, was literate or had had the
embarking on this course.
documents read through and interpreted for her;
The child was to be born of a donor egg and the male
applicant's sperm. The applicants selected their egg donor
from the information given to them about the donors'
characteristics but they were given no information about
potential surrogate mothers; the surrogate mother would be
chosen by the Clinic and it was the Clinic's policy that
commissioning parents and surrogate mothers did not
meet. Once the surrogate mother had been selected, the
applicants were given her name and a copy of the surrogacy
agreement signed by her. The agreement also showed that
the surrogate mother's father had approved the agreement.
The only other information the applicants were given about
the surrogate mother was a copy of her ID card and proof of
her bank account.
In total the applicant's made payment of nearly $28,000 for
the surrogacy arrangement as well as some additional
payments for further legal documents. The fee included
four embryo transfers; three of which proved unsuccessful.
From the sum of $28,000, the surrogate mother received
3,50,000 Rupees.

b) The applicants had not met with the surrogate mother
and were unable to provide any information about her
first language or level of literacy;
c) The enquiries that had been made of the Clinic as to
the circumstances in which the surrogate mother had
signed the documents had not been responded to in a
helpful or constructive way; and
d) The attempts to locate the surrogate mother at the
address on the documents were unsuccessful as the
address given by the clinic covered a very large area.
Following Mrs Justice Theis making clear her concerns, the
applicants, with the assistance of their legal team, were able
to secure the attendance of the surrogate mother with an
independent lawyer in India. Before the final hearing, the
applicants filed a sworn affidavit from the Indian lawyer
detailing a meeting she had attended with the surrogate
mother. At the meeting all the relevant documents were
read over again to the surrogate mother , including the
consent form A101A, and she confirmed she had signed
them, understood them, that she had received the sum of
3,50,000 Rupees and understood what was involved and the
terms of the surrogacy arrangement. With that information,
the final hearing was able to proceed.

The child was born prematurely and spent a week in
intensive care. The applicants were notified before the
surrogate went into labour and arrived at the clinic when
the child was two hours' old. Once the child had been
discharged from hospital the applicants began the process
of applying for the documentation needed to bring the child
to England. To facilitate the applications the Clinic supplied Mrs Justice Theis was satisfied that s.54(1) – (5) of the Act
were easily met: the gametes of at least one of the applicant's
a number of notarised documents:
had been used to bring about the creation of the embryo; the
applicants were living as partners in an enduring family
a) A document entitled "Receipt cum declaration" which
relationship; the application had been made within six
confirmed the surrogate mother was paid 3,50,000
months of the child's birth; at the time of the application and
Rupees, said to represent 'surrogate mother
at the time of consider whether to make order the child's
compensation' and her food, travel, living expenses
home was with the applicants and the applicants are
from December 2011 to October 2012 and the caretaker
domiciled in the United Kingdom; and both applicants had
arranger, Dr Sesha Sai and service charges from Dr
attained the age of 18.
Samit Sekhar. This document also confirmed the
surrogate mother's consent to the applicant's application
for an exit visa and that she had no further relations with
the child.
b) An affidavit signed by the surrogate mother to
confirm that she was single and not married.
c) A document entitled 'No objection certificate' where
the surrogate mother confirmed she received all
payments and had entered into the surrogacy agreement
of her own free will and had given up all her rights and

Mrs Justice Theis then went on to consider the requirement
of consent under s.54(6):
The court must be satisfied that both—
(a) the woman who carried the child, and
(b) any other person who is a parent of the child but
is not one of the applicants (including any man who
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is the father by virtue of section 35 or 36 or any
woman who is a parent by virtue of section 42 or 43),
have freely, and with full understanding of what is
involved, agreed unconditionally to the making of the
order.
Mrs Justice Theis considered that the documents signed by
the surrogate mother at the clinic, along with the Form
A101A and the affidavit from the independent Indian
lawyer were enough to satisfy her that the surrogate had
consented to the making of a parental order in accordance
with the requirements of s.54(6). Her Ladyship highlighted
the requirements of the Family Procedure (Adoption Rules)
2005/2795 which states that any form of consent executed
outside the UK must be witnessed by specified persons,
including a notary public, and in those circumstances the
court has the power to accept this as evidence of consent.
Were it not for the affidavit of the independent Indian
lawyer, Theis J said, the court may have had some difficulty
in accepting that the criteria had been met.
The final consideration was that of the payments made by
the applicants; s.54(8) provides:
"The court must be satisfied that no money or other
benefit (other than for expenses reasonably incurred)
has been given or received by either of the applicants for
or in consideration of—
(a)the making of the order,
(b)any agreement required by subsection (6),
(c)the handing over of the child to the applicants, or

b) The principles underpinning s.54(8) is that it is
contrary to public policy to sanction excessive amounts
that effectively amount to buying children from overseas.
c) The decision whether to authorise payments
retrospectively is a decision relating to a parental order
and in making that decision, the court must regard the
child's welfare as the paramount consideration.
d) It is difficult to imagine a set of circumstances in
which, by the time an application for a parental order
comes to court, the welfare of any child, particularly a
foreign child, would not be gravely compromised by a
refusal to make the order:
e) Where the applicants for a parental order are acting in
good faith and without 'moral taint' in their dealings
with the surrogate mother, with no attempt to defraud
the authorities, and the payments are not so
disproportionate that the granting of parental orders
would be an affront to public policy, it will ordinarily be
appropriate for the court to exercise its discretion to give
retrospective
authorisation, having regard to the
paramountcy of the child's lifelong welfare.
Mrs Justice Theis was entirely satisfied that the applicants
had acted at all times in good faith and without moral taint.
They had taken great care to select the Clinic, had
undertaken their own research, displayed independent
judgment and complied with the directions of the court. The
amounts paid to the Clinic were set by the Clinic and the
amount paid to the surrogate mother was not negotiated by
them. There was no evidence to suggest that the surrogate
mother did other than freely consent to the arrangement. As
a result the payments made other than for expenses
reasonably incurred were authorised by the court.

(d)the making of arrangements with a view to the
making of the order,

The child's lifelong welfare is the court's paramount
consideration pursuant to section 1 Adoption and Children
unless authorised by the court."
Act 2002. Mrs Justice Theis found that the evidence pointed
overwhelmingly to the child's lifelong welfare needs being
Mrs Justice Theis noted that although the focus is on met by a parental order being made.
payments made directly or indirectly to the surrogate
mother, the payments made to commercial surrogate Mrs Justice Theis concluded her judgment with guidance
agencies operating within the law of foreign jurisdictions for those embarking on surrogacy arrangements abroad,
require authorisation by the court, insofar as payment which, in summary, was as follows:
cannot be considered to have been for expenses reasonably
incurred.
a) Consider taking specialist advice at the earliest
opportunity.
The applicants provided a breakdown of the payments they
had made, but they were unable to provide a full
b) Keep an accurate documentary account of the various
breakdown because the Clinic would not provide any
steps taken, this is particularly relevant when
further information. The payment of 3,50,000 Rupees to the
considering any payments made.
surrogate was the same sum that had been authorised to a
surrogate mother (commissioned via the same clinic) in D &
c) A parental order application must be made within six
L [2012]. Theis J set out the relevant principles, now firmly
months of the child's birth; there is not power to extend
established in the authorities, as to the consideration of
that period.
whether to authorise payments:
d) The requirement of the surrogate mother (and her
a) The question of whether a sum paid is
husband if she is married) to give consent freely,
disproportionate to 'reasonable expenses' is a question
unconditionally and with a full understanding of what
of fact in each case. What the court will be considering is
is involved is a fundamental part of the section 54
whether the sum is so low that it may unfairly exploit
criteria. Depending on the circumstances the
the surrogate mother, or so high that it may place undue
commissioning parents may wish to consider meeting
pressure on her with the risk, in either scenario, that it
the legal fees of the surrogate mother to take legal advice
may overbear her free will.
limited to the effect of a parental order; the cost of such
advice is likely to be considered an expense reasonably
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incurred. In addition it is essential that there is evidence
to demonstrate (if required by the circumstances of the
case) that any document signed by the surrogate mother
is understood by her.
e) It was unusual in this case that the applicants were not
able to meet the surrogate mother. In the event that
commissioning parents are not able to meet the
surrogate mother they should seek to establish clear
lines of communication and ensure she is made aware
that she will need to give consent at least six weeks after
the birth.
Case summary by Amy Perkins, barrister, 1 Hare Court

A council v LG and others [2014] EWHC
1325 (Fam)
Care proceedings concerned two children: GS, aged 6, and
LS, aged 4. The children had a younger half-sibling, IG,
whose father was not the father of GS and LS. The Local
Authority's threshold included a number of allegations
against the mother both in respect of fabricated illnesses and
physical abuse of the children.
The mother accepted the vast majority of local authority's
allegations in respect of fabricated illness (and it was agreed
that a small number of findings which were not admitted
under this category did not need to be litigated). The father
accepted that the mother had fabricated illnesses on the part
of the children and it was agreed that the issue of the extent
of his failure to protect the children in this regard should be
determined at the welfare hearing to follow the fact-finding
hearing.

consultant paediatrician, that the co-existence of factitious
or induced illness and physical abuse were exceptionally
rare. He held that in spite of the mother's admissions and
the diagnosis of Dr Durand, any adverse findings about the
physical injuries would stand or fall on a close analysis of (a)
inconsistencies in the accounts given by the mother for each
episode; (b) the surrounding circumstances of each event;
and (c) consideration of the three events in the round.
Keehan J also gave himself a 'modified' R v Lucas direction,
reminding himself of the need to ask whether there was any
reasonable explanation for her untruthfulness or whether
there was no such explanation and that the only conclusion
the court could draw was that she had lied because she is
responsible for the injuries or knew and was concealing the
cause of them.
He held that the mother had given a consistent explanation
for the fracture sustained by GS on 28 February 2011. The
evidence of Dr Chapman, consultant paediatric radiologist
was that the circumstances described by the mother were
compatible with GS having sustained the fractures and,
although he had "deep suspicions about the mother's
explanation for this injury in light of the considerable body
of evidence of her untruthfulness" [paragraph 67], he was
not satisfied on the balance of probabilities that this was a
non-accidental injury.

In relation to the wound to LS's abdomen, Keehan J held
that, due to a number of unexplained inconsistencies in the
mother's evidence, she had not given a truthful account of
the events leading to the injury. He did not make a finding
that this had been a non-accidental injury, considering it
unwise to do so in the absence of any other evidence
supporting such a conclusion. He did, however, find that
the reason for the mother's false account was that the
mother was culpable for the injury and she had failed to
The allegations which the mother did not admit related to
give a truthful account of the same. He held that the
physical abuse of the children. The issues to be determined
implications of this finding would be serious: whilst the
at the fact-finding hearing were whether:
mother's diagnoses psychiatric conditions and mental
illness may explain why the mother fabricated illness in LS,
a) the mother had given a truthful account of the
they did not explain why the mother had chosen to lie about
circumstances in which GS suffered fractures of her left
the circumstances which led to LS sustaining a puncture
radius and ulna on 28 February 2011;
wound.
b) the mother had given a truthful account of the
circumstances in which LS suffered a wound to her
abdomen on 23 October 2012; and
c) the mother had given a truthful account of the
circumstances in which LS suffered fractures of her left
radius and ulna on 8 May 2013
In the case of each issue the court had to determine, if the
mother had not given a truthful account, whether she
was the perpetrator of a non-accidental injury or
whether she knew but chose not to reveal the true
version of events which led to the injury.

In relation to the fractures to LS, Keehan J rejected the
mother's account of this having been caused during an
incident at a park with the mother's sister and her boyfriend.
He was satisfied that the mother had lied about this injury
and that the reason for her lies was that she was culpable for
the fractures and that she had failed to give a truthful
account of the cause of the same.
Keehan J concluded by commenting that GS and LS had
undoubtedly suffered considerable harm as a result of the
mother's actions and that without significant change in the
mother, it was difficult to see how the risk to the children
posed by her could be ameliorated.

Dr Durand, consultant psychiatrist, who was not required
to give oral evidence, diagnosed the mother as suffering
Case summary by Thomas Dudley, barrister, 1 Garden
with factitious disorder by proxy. She also made diagnoses
Court Family Law Chambers
of pathological lying, some historic traits, early evidence of
emotional instability and emerging borderline personality
disorder and evidence of anti-social personality traits.
Keehan J reminded himself that factitious disorder by proxy
was not generally associated with acts of physical abuse of
a child. Indeed, the Court heard evidence from Dr Mecrow
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Family Law Week’s online CPD
12 hours CPD for only £95 + VAT
Have you tried our online CPD yet?
It’s the most flexible and convenient way of taking CPD. The features include Ÿ
Ÿ
Ÿ
Ÿ
Ÿ
Ÿ
Ÿ
Ÿ
Ÿ
Ÿ

Fully accredited by the Bar Standards Board, Solicitors Regulation Authority and ILEX
Dozens of courses to choose from
Multiple choice questions on either Finance and Divorce or Children Law and Practice
Easy to use
Question print out facility for prior review
Flexible - you don’t have to answer all the questions in one go
Freedom to complete your CPD anywhere you can get Internet access
Can be completed 24/7
9-5 Monday to Friday telephone and email support
10% discount on any Family Law training run by Lime Legal

Subscribe Now
Choose any one of the 3 methods below
1. online: for instant access to our CPD courses, you can subscribe and pay online at
www.familylawweek.co.uk.
2. phone: call us on 0870 1453935 with your payment card details
3. post: complete the order form and send it to us with a cheque or credit card details.
Of course, if you have any questions about the service, just call us on 0870 1453935

www.familylawweek.co.uk

