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However, the number of Individual Arrangements (IVAs)
leapt up by over 14%
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individual insolvencies.
Corporate Insolvencies
There were a total of 3,721 compulsory liquidations and
creditors' voluntary liquidations in the first quarter of the
year which means that Company liquidations increased by
4.8% compared with the previous quarter and by 4.9%
compared with the first quarter in 2013.
There were 205 company receiverships representing a
decrease on the same period last year.
The number of administrations increased to 537 and
company voluntary arrangements remained at the same
level (142).
For the full report click here
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he ordered a preliminary/oral discovery hearing in an
ancillary relief case in an attempt to save court time, costs
and delay.
By agreement, oral evidence and cross
examination of the Husband took place at an early stage in
the case. At the time this was widely regarded as an
innovative and imaginative approach. "OS/DS hearings" as
they have subsequently become known, still play a part in
the resolution of some financial remedies disputes. (For
Byron James's article on the scope of this mechanism click
here)
In recent years, Sir Paul's role as Chairman and founder of
the Marriage Foundation has given rise to publicity,
criticism and controversy. There was disquiet in some
quarters arising from some of Sir Paul's public comments
concerning marriage. In December last year a warning was
issued by the Judicial Conduct and Investigations Office
(JCIO) following an interview he gave to the Telegraph
about his beliefs on marriage.

Sir James made it clear that notwithstanding the Law
Commission's Report recommending change to the law, the
fact was that governments had failed to act and that as a
consequence there would be continued injustice.
The President identified that there was more work to be
done in convincing the public of the merits of mediation and
that the public's lack of enthusiasm for out of court
resolution had led to enormous pressure on the courts.
He indicated that Family judges would need to take a more
active role in the management and direction of the cases
where parties were representing themselves without the
benefit of legal advisors. A new approach needed to be
taken in the new family law landscape where McKenzie
friends and other lay advisors were increasingly common.
Further details are reported in The Guardian and The Law
Society Gazette.

Sir Paul is reported to have felt disappointed that he had not
received greater support for his views on marriage from the For an official transcript of the press conference, please
legal profession and that following his retirement he has click here.
indicated that he will have greater freedom to be outspoken.
For the Telegraph's report click here

Divorce could be “Uncoupled” from
Financial Disputes says the President

DWP Child Maintenance Online
Toolkit Goes Live

The Department of Work and Pensions has launched an
online resource to provide up to date and accurate
The President's Press briefing on 29 April covered a wide information about child maintenance and to update
range of topics including:
advisors on:
Ÿthe possibility of a real "no fault" system of divorce
Ÿthe possibility of separating the divorce process from the
resolution of financial disputes in divorces by consent
where there were no children.
Ÿthe plight of some cohabitees on relationship breakdown

• The changes taking place in the child maintenance
regime
• Child Maintenance Service fees and charges
• The end of CSA arrangements
• General information aimed at assisting separated
families

Ÿthe poor take- up of mediation,

Ÿimplications of the exponential increase of the numbers The Toolkit includes:
of litigants in person in family cases and
Sir James suggested that "fault" as the basis for divorce was
outmoded and argued that the time had come to separate
the process of divorce from division of matrimonial assets;
thereby facilitating greater speed and reducing the pain that
the divorcing parties often experienced.

• Booklets
• Factsheets
• Leaflets

• An online calculator
Judicial supervision of uncontested divorces, could,, he
suggested, be done away with entirely. Divorcing couples The key links to these resources are set out below:
would undertake an administrative process in which they
recorded their separation with a "Registrar of births, deaths,
1. Sorting Out Separation Resources which includes a
marriage and divorces."
booklet on Practical Support for Separating Parents, a
guide to Mediation, fact sheets for Budgeting and debt
The President expressed his concern at the unsatisfactory
and legal rights as well as a Help and Support for
state of the law governing the rights of cohabitees on
Separated Families information pack.
relationship breakdown. This meant that even cohabitees
who had lengthy relationships and made many career
2. Help with child maintenance Resources page
sacrifices, often had no financial remedy available to them
including an online Child maintenance calculator to
on relationship breakdown which could result in them
help estimate how much child maintenance would be
being "thrown onto the scrapheap."
payable under a Child Maintenance Service
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arrangement and a Guide about all the aspects of child
maintenance that parents need to know. Child
maintenance – everything you need to know Child
maintenance arrangements downloadable factsheets,
templates and leaflets
3. Ending CSA arrangements information
4. Case Studies
There is also general information for parents seeking
information at Child Maintenance Options or GOV.UK
(For Jody Atkinson TEP'S article "Child Support – What Is
Going On?" published in March this year click here)

Court of Appeal clarifies guidance on
Judges' meetings with child in Hague
Convention cases
The Court of Appeal has delivered a unanimous judgment
in Re KP (A Child) [2014] EWCA 554 allowing the appeal
against the decision of Mrs Justice Parker which ordered the
return of the mother's 13 and a half year old daughter (K)
to Malta pursuant to the Child Abduction and Custody Act
1985.
The "thrust" of the mother's appeal was that the judge had
"conducted an extensive meeting with the child during the
hearing."
The CAFCASS officer had given oral evidence at the first
instance hearing during which she expressed the view that,
"K 'really feels unheard' and she advised that it would be
'really helpful' for the judge to meet with K."

ii) The purpose of the meeting is not to obtain evidence
and the judge should not, therefore, probe or seek to test
whatever it is that the child wishes to say. The meeting
is primarily for the benefit of the child, rather than for
the benefit of the forensic process by providing
additional evidence to the judge. As the Guidelines
state, the task of gathering evidence is for the specialist
CAFCASS officers who have, as Mr Gupta submits,
developed an expertise in this field.
iii) A meeting, such as in the present case, taking place
prior to the judge deciding upon the central issues
should be for the dual purposes of allowing the judge to
hear what the young person may wish to volunteer and
for the young person to hear the judge explain the
nature of the court process. Whilst not wishing to be
prescriptive, and whilst acknowledging that the
encounter will proceed at the pace of the child, which
will vary from case to case, it is difficult to envisage
circumstances in which such a meeting would last for
more than 20 minutes or so.
iv) If the child volunteers evidence that would or might
be relevant to the outcome of the proceedings, the judge
should report back to the parties and determine
whether, and if so how, that evidence should be
adduced.
v) The process adopted by the judge in the present case,
in which she sought to 'probe' K's wishes and feelings,
and did so over the course of more than an hour by
asking some 87 questions went well beyond the passive
role that we have described and, despite the judge's
careful self-direction, strayed significantly over the line
and into the process of gathering evidence (upon which
the judge then relied in coming to her decision).

vi) In the same manner, the judge was in error in
Mr James Turner QC, leading Mr Edward Devereux (who
regarding the meeting as being an opportunity for K to
had appeared at first instance) represented the mother and
make representations or submissions to the judge. The
submitted that the judge had erred in in using the evidence
purpose of any judicial meeting is not for the young
obtained from the meeting with K to support her decision to
person to argue their case; it is simply, but importantly,
order K's return to Malta contrary to the " clear and
to provide an opportunity for the young person to state
consistent evidence of the CAFCASS officer" and that in
whatever it is that they wish to state directly to the judge
doing so the judge had " contravened" the Guidelines for
who is going to decide an important issue in their lives."
Judges Meeting Children who are Subject to Family
Proceedings (April 2010) as approved by the then President
The appeal was allowed, the judge's order for K's return to
of the Family Division.
Malta would be set aside and the case would be reheard
Mr Teertha Gupta QC, on behalf of K, supported the appeal before a different Family Division judge at the earliest
stressed the "summary nature" of child abduction opportunity
proceedings and the "strongly held default position that no
oral evidence is given" Mr Gupta submitted that it was
inappropriate for the court to embark upon an extended Call from public sector for local
oral examination of the child in such

government to ‘reclaim children’s
services’

Lord Justice Moore-Bick giving the judgment of the Court)
concluded that in this case the judge's "interview" with K
had "fallen on the wrong side of the line" stating at para [56] Solace, the UK representative body for Chief Executives
that,
and senior managers working in local government and the
public sector, is calling on local government to 'reclaim
i) During that part of any meeting between a young
children's services' from national Government and
person and a judge in which the judge is listening to the
inspectorates.
child's point of view and hearing what they have to say,
the judge's role should be largely that of a passive
The organisation has released Reclaiming children's
recipient of whatever communication the young person
services, outlining the views of Solace members on the
wishes to transmit.
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future approach local government should take to improving
the lives of children and young people.
The report sets out the case for councils to use their
democratic legitimacy, informal power and role as 'placeshapers' to champion better outcomes for all the children
and young people in their place.

Deputy Chief Exec. Whatever the structure locally, it
remains crucial that the single line of accountability is
not lost. In a time of rapidly diminishing budgets, it is
vital that the needs of our most vulnerable children in
society are not subsumed by other competing political
priorities."

It says that the ambition in education and social care
services must be high. But members must also look beyond
Report reveals damage to children
the traditional and promote young people's health and
wellbeing, their economic prospects and their ability to and families caused by debt
participate in society. Leaders, both political and
managerial, need to play their role in championing the Problem debt is putting stress on family relationships,
damaging children and trapping families in a downward
broader children's agenda.
spiral of borrowing, according to The Debt Trap: Exposing
the impact of problem debt on children, a new report from
Graeme McDonald, Director of Solace, said:
The Children's Society and StepChange Debt Charity.
"This will require systemic changes both locally and
Last week, statistics from the Insolvency Service showed
nationally. We need a renewed programme of workforce
that individual voluntary arrangements had risen by 14%
reform to promote a more integrated children's
in the first quarter of this year. Now The Children's Socierty
workforce equipped to deliver holistic services. Stronger
says that two and a half million children live in families with
mechanisms for sector-led improvement and a new,
problem debt, who are behind on £4.8 billion of household
localist assurance mechanism are also needed to
bills and loan repayments. A further five million children
encourage and support innovation.
are in families that are struggling to keep up with
repayments and risk falling behind.
"We also need to consider what deregulation would
enable councils to take a truly 'whole place' approach to
This new report reveals the impact debt can have on
children and families issues. Local authorities as an
children, including the fact that nine out of ten families in
autonomous, self-confident sector must be enabled to
problem debt say they have had to cut back on essentials
innovate, to define for themselves what 'good' looks like
like food, clothing or heating for their children in order to
and to shape localities into places where all children are
keep up repayments.
safe, happy and able to pursue their ambitions."
As families begin to struggle financially, many feel that
taking on credit is the only way to make ends meet –
Commenting on the report, Alison O'Sullivan, Vice according to the report, a third of all families have had to
President of the Association of Directors of Children's borrow money to pay for essentials for their children in the
last year.
Services (ADCS) said:
The report is here.

"The Victoria Climbie Inquiry Report in 2003
recommended the creation of a single point of
accountability to ensure that there is no doubt or
ambiguity as to who is responsible for the well-being of
vulnerable children. As a result the Children Act 2004
created the statutory post of director of children's
services.
"The existence of the post of DCS does not stop
safeguarding and protection of children being
everybody's business and there is no evidence to suggest
that dispersed leadership would result in better services
for children and families. Safeguarding and protecting
children is a multi-agency endeavour and bringing
together partners to meet the needs of local children is a
critical part of the existing role of the DCS. However it is
imperative that the single-minded focus on driving up
outcomes and ensuring that the needs of children and
young people are heard around the corporate table is not
lost.
"Local authorities enjoy maximum flexibility to structure
their senior management teams in a way that suits their
local needs. In some local authorities, subject to a local
test of assurance, the statutory post of Director of
Children's Services has been amalgamated with other
posts such as the Director for Adults Services or the

This can mark the beginning of the debt trap as credit
repayments begin take up a larger proportion of income and
families find themselves cutting back on essentials.
The charities are calling for changes to how creditors treat
families with children who fall behind on bills and
repayments. The government should review whether the
protection for children against the harm caused by debt
collection – including evictions, bailiffs and court action – is
fit for purpose and consider developing a 'breathing space'
scheme to give struggling families an extended period of
protection from additional charges, further interest and
enforcement action.
A third of parents (32%) in problem debt said that councils
were not helpful at all when they sought help with debts,
and 42% of parents in problem debt said payday lenders
treated them 'badly' or 'very badly'.
The report calls on every council to create a debt collection
strategy which takes into account the impact on families
with children.
The report's authors say that children should be learning
about borrowing from their schools and families, rather
than from advertising by lenders. The charities call for
tighter restrictions on advertising to children, as well as
piloting savings accounts for children through credit unions.
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The Authority noted Quickie Divorce's view that the total
The report coincides with The Children's Society's launch of number of individuals they had assisted between April and
The Debt Trap, a campaign to end the damage to children September 2013 corresponded to a significant proportion of
of family debt.
the total number of filed divorces recorded by the MoJ in
that period. However, the ASA said that Quickie Divorce
The report is here.
had not shown that they acted for clients in this number of
divorces and that they were unable to ascertain the total
number of divorces worked on by their competitors during
those periods, including the one competitor they had
Quickie Divorce advert ruled to be
compared themselves against. The ASA considered that, to
misleading
substantiate claims of market leadership, Quickie Divorce
should have provided detailed comparative data for their
The Advertising Standards Authority has upheld a main competitors, illustrating that they acted on behalf of
complaint against an advert on the Quickie Divorce clients in a greater number of divorces. In the absence of
YouTube channel. The ad featured a woman speaking to such evidence, it concluded that their claim to be the "UK's
camera who stated, "Quick Divorce are firmly established as leading providers of online divorces" had not been
the UK's leading providers of online divorces. We've substantiated and was misleading. It therefore breached the
helped over one hundred thousand couples achieve a quick, Code.
simple, affordable and stress-free divorce."
The ASA ruled that the ad must not appear again in its
The complainant challenged whether the claim "UK's current form. It told Quickie Divorce Ltd that their future
leading providers of online divorces" was misleading and advertising must not include the claim that they are the
could be substantiated.
"UK's leading providers of online divorces" unless they
possess robust evidence to substantiate it.
Quickie Divorce Ltd stated that the claim "UK's leading
providers of online divorces" was unlikely to be viewed by
consumers as being objective. They considered that
Equalities Minister gives no guarantee
consumers would understand that it was a subjective claim
on timetable for civil partnership
open to interpretation.
Quickie Divorce said that their competitors did not publish
the total number of divorces that they had filed or the total
number of people who had contacted them throughout the
previous year. However, they referred to one of their
competitor's website, which claimed that the majority of
their divorce petitions were submitted to one particular
County Court. Quickie Divorce stated that according to the
Ministry of Justice (MoJ), the total number of divorce
applications received at that specific County Court for 2013
was 2,385. Therefore, given that Quickie Divorce had
submitted a total of 7,043 divorce petitions in 2013, they
believed they were the UK's leading providers for online
divorces.

conversions
In a response to an enquiry from the Shadow Equalities
Minister, Gloria De Piero, the new Equalities Minister, Sajid
Javid, has offered no commitment that civil partners will be
able to convert to same-sex marriage by the end of 2014.
Pink News reports that Ms De Piero wrote to Maria Miller,
the former Equalities Minister, on the 28th March
requesting a clear timetable for the changes to be made in
order to allow those in civil partnerships to convert. Her
letter has now been answered by Mr Javid.
He wrote:

The company further stated that in parts of 2013, they
"[W]e are continuing to work hard to ensure that couples
possessed 20% of the market share within their operating
wanting to convert their civil partnerships into
sector. That figure was determined when official figures
marriages, and married people wanting to change their
taken from a quarterly report published by the MoJ revealed
legal gender while remaining married, are able to do so
that 32,025 divorce petitions were filed between April and
as soon as possible. We aim to do this before the end of
June 2013, a period during which Quickie Divorce had
2014."
assisted a total of 6,486 individuals. The following report by
the MoJ, stated that 28,427 petitions were filed for divorce
The report is here.
between July and September, where Quickie Divorce
assisted 6,395 clients during that period; therefore covering
22.5% of the market share. Additionally, 25,090 people
contacted Quickie Divorce in 2013 and 11,564 individuals
purchased services from Quickie Divorce.
‘Surge’ in inquiries about pre-nuptial
The ASA noted that Quickie Divorce believed that
consumers would understand that the leading claim was
subjective and open to interpretation. However, the ASA
considered that the statement "UK's leading providers of
online divorces" would be regarded as a claim that the
advertiser had the greatest share of the market and that they
acted for clients in more filed divorces than any of their
competitors.

agreements
The Telegraph has reported that family law firms have seen
'a surge of interest' in pre-nuptial agreements since the
publication of the Law Commission's report on
Matrimonial Property, Needs and Agreements which
recommended the enforceability of such agreements.
The Telegraph report refers to one firm which has seen a 50
per cent rise in inquiries about pre-nuptial agreements.
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The report in The Telegraph can be found here.
For an article explaining the Law Commission's
recommendations, written by Spencer Clarke, who was a
member of the Law Commission team, please click here.

Girl of 13 can decide as to termination
of pregnancy

Mostyn J said:
"I am completely satisfied that A has sufficient
understanding and intelligence within Lord Fraser's
definition and I accordingly make a declaration to that
effect. It will now be for A to decide what she wishes to
do."
A reporting restriction order was made in order that A
should not be identified.

In A (A Child) [2014] EWFHC 1445 (Fam), Mr Justice The judgment is here.
Mostyn has determined that a girl who has just passed her
thirteenth birthday is capable of deciding whether she
should terminate her pregnancy.

Judge’s anger as husband stays away
in Chai v Peng proceedings

The girl, A, had been taken by her grandmother to her GP,
the grandmother, having noticed earlier, that A appeared to
have a bump at her waist. A pregnancy test performed at the According to a report in The Independent, Mr Justice
GP's practice confirmed that she was pregnant.
Holman has expressed anger that Khoo Kay Peng, a major
shareholder in Laura Ashley, has failed to attend for a
The relevant NHS Trust applied for declaratory relief on the second time at financial remedy proceedings brought by his
basis that if Mostyn J detemined that A did not have the wife, Pauline Chai. Mr Peng contends that the case should
appropriate capacity to consent to the continuation or be heard in Malaysia.
termination of this pregnancy, then the application by the
Trust was for declarations that it would be in her interests to The Independent reports that Holman J described the
terminate that pregnancy. On the other hand, if he did excuse given – that he had been advised by a former
determine that she did have the appropriate capacity then Malaysian judge to stay away – as 'complete rubbish'.
the Trust sought a declaration to that effect so that the
position would be put beyond doubt and that any later The full report in The Independent is here.
criticisms of the Trust, in taking the steps that they did,
could be deflected.

Cafcass reports year-on-year fall in

A was interviewed in consultation by Dr Ganguly,
described by the judge as 'a consultant psychiatrist of some April of 24% in private law cases
considerable experience with his field of expertise
extending to treating children and young people'. His In April 2014 Cafcass received a total of 3,267 new private
law cases. This is a 24% decrease on April 2013 levels.
evidence to the court is appended to the judgment.
Of Dr Ganguly's evidence the judge said:
"Dr Ganguly was clear to me that she fully understood
the implications of the options; the risks that were
involved in relation to each option were explained to her
and, in his opinion, she fully understood that. Although
she was softly spoken, she was able to explain to him
that her wish was to terminate the pregnancy as she felt
that she could not cope with its continuance and it
would stress her to a considerable degree. She was very
clear in her understanding that whichever option she
chose it would carry a certain amount of risk.

Between April 2013 and March 2014 Cafcass received a total
of 46,495 new private law cases. This figure shows an
increase of 2% from the 45,465 cases received in the previous
financial year.
Although new cases received during the first 6 months were
15% higher than the same period in the previous year, the
rise in demand slowed down during the latter part of the
year, with demand for all months from October 2013
onwards lower than the same months in the previous
financial year.
The full details are here.

"Dr Ganguly was also clear that the decision that was
reached by A was hers alone and was not the product of
influence by adults in her family. Dr Ganguly did not
detect in her any sign of distress when she set out her
position to her."

Public law cases in April down 13% on
a year ago, says Cafcass

Mostyn J applied the legal test is for the necessary In April 2014, Cafcass received a total of 797 applications.
competence, set out in Gillick v West Norfolk and Wisbech Area This figure represents a 13% decrease compared to those
Health Authority & Anr [1986] 1 FLR 224 at page 239 in the received in April 2013.
speech of Lord Fraser Tullybelton where he stated:
Between April 2013 and March 2014 Cafcass received a total
of 10,606 applications. This figure is 5% lower when
"I conclude that there is no statutory provision which
compared to the same period last year, when 11,110
compels me to hold that a girl under the age of 16 lacks
applications were received. Demand peaked during a few
the legal capacity to consent to contraceptive advice,
months. For example, new applications received in the
examination and treatment provided that she has
month of April and October 2013 were the highest ever
sufficient understanding and intelligence to know what
recorded by Cafcass in those individual months.
they involve."
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Cafcass releases statistics for care
applications for the 152 English local
authorities
Statistics released today by Cafcass, the Children and
Family Court Advisory and Support Service, show the
number of care applications received per 10,000 child
population – the rate of care applications – by each local
authority
in
England
with
children's
services
responsibilities. The numbers run from 2008-09, the year of
the Peter Connelly case in Haringey, to 2013-14. They show
that over this period the rate of application rose from 5.9 in
2008-09 to 9.7 in 2012-13, a rise of 64%, but that it has
dropped to 9.2 in 2013-14. This is lower than 2012-13 levels
but is still higher than 2011-12 levels.

proceedings following the tragic death of Peter Connolly
and that a levelling off of the rise was to be expected.
Statistics alone will never tell us the full picture of what
is happening to children and families in a local area.
Changes to the family justice system and the reduction
in the duration of care proceedings have been brought
about collectively by local authority managers, social
workers, Cafcass, judges and lawyers. We will continue
to work together to ensure that improvements that are
already underway continue in the future. By changing
the way we work and further improving the quality of
our assessments, we have shifted the burdens of the
process away from the courts and back into the care
planning process which is the right thing to do for
children and families. We must also remember that care
proceedings are a necessary and positive step for some
children and our decisions must always be focussed on
the needs of the children."

The rate of care application is significant as it helps identify
trends in care proceedings independent of population
Kate Mulley, Head of Policy and Research at Action for
growth.
Children, said:
The statistics show considerable local variations in the
number of applications per 10,000 children:
Ÿ 59% of local authorities (90 / 152) showed a decrease in
the number of applications per 10,000 child population
compared to last year.
Ÿ 38% of local authorities (58 / 152) showed an increase in
the number of applications per 10,000 child population.
Ÿ 3% of local authorities show no change.
Ÿ 17% of local authorities (26 / 152) have had a decrease in
applications per 10,000 children for two consecutive
years in a row, from 2011/12 – 2013/14.

"Care applications only show the children who are on
the radar of social services and these figures are just the
tip of the iceberg.
"Action for Children's research shows that 73 percent of
children across the UK know a child who has shown
signs of neglect, yet local authorities struggle to measure
the true scale of the problem.
"We are calling on safeguarding children boards to
collect this vital information and develop strategic plans
on child neglect. We must identify these children,
trapped in desperate situations, so they can get the help
they need as soon as possible."

Ÿ 22% of local authorities (33 / 152), have had an increase The detailed statistics can be accessed from the link at the
in applications per 10,000 child population for two years foot of this page
in a row 2011/12 – 2013/14.
Anthony Douglas, Chief Executive of Cafcass said:
"After year on year rises in applications it is not
surprising to see that the rates have steadied – a cohort
of children that were at risk have now been protected
through the action of local authorities in bringing care
proceedings. These children have also seen swifter
justice, with remarkable reductions in the duration of
these proceedings across the country. The fact that these
reductions have been made in many cases ahead of the
introduction of the 26 week limit set out in the Revised
Public Law Outline, the Children and Family Act is even
more remarkable and shows how well Cafcass, local
authorities and judges are now working together. We
will continue to meet with family justice colleagues to
understand the differences in rates, to identify the best
pockets of practice, and ensure that social work practice
is developed to provide a sharp service that meets the
needs of each individual child."

Stop! Helpline missing four times the
number of calls it takes
A child sexual abuse prevention helpline which offers
confidential advice, information and support to UK adults
concerned about sexual abuse is 'missing' an average of 2200
calls a month, over and above the 500 a month currently
answered.
The figures are revealed as initial findings from an
independent evaluation of the Stop it Now! Helpline are
published. The research, which also looks at Stop it Now!
UK and Ireland's sister helpline in Holland, has been led by
National Centre for Social Research and aimed to assess
the contribution such sexual abuse prevention helplines
make to keeping children safe.

The findings reveal the importance of providing
anonymous support and advice to help prevent child sexual
abuse, including online harm such as sexual grooming and
Alison O'Sullivan, Vice President of the Association of
accessing indecent images of children.
Directors of Children's Services said:
"Local authorities continue to look at the data in detail
and analyse what their local figures are telling them. We
know that most local authorities saw a rise in care

Callers who cannot get through to the Stop it Now! UK and
Ireland Helpline, which has been running in the UK since
2002, receive an answerphone message informing them that
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the line is busy and that they should call back. The missed
call data covers the twelve months to March 2014. In April
2014 the Helpline missed a record number of 3,676 calls.
Key points drawn from the research include:

Proposed CPS guidance aims to help
spot signs of DV against teenagers
and pensioners

The Director of Public Prosecutions, Alison Saunders, has
Ÿ A confidential helpline can provide cost effective, proposed changes to the way the CPS considers domestic
quality information that prompts behaviour change in violence cases that would instruct prosecutors to consider
adults and helps to protect children
the use of social media, gang culture and peer pressure
when looking at cases involving teenagers.
Ÿ Two thirds of potential offenders who completed the
online questionnaire had changed their behaviour to Under the new proposals prosecutors looking at alleged
reduce the risk of committing an offence following their domestic violence against an older person would also
contact with the helpline
consider the specific context in which the abuse is occurring,
Ÿ Users of the helpline were very positive about the
support provided by the helpline. Emphasis was placed
on the nature and quality of information, and skills,
empathy and attitude of the staff (including their ability
to challenge callers)

for example following retirement, as a result of social
isolation or 'care-giver' stress or anxiety. Older people may
also enter into abusive relationships later in life.

New draft guidance, which has opened for public
consultation, but has not yet come into force, explains the
potential impact of domestic abuse on different groups to
Ÿ Further investment in capacity on the helpline is help prosecutors adopt a tailored approach taking into
required as demand currently exceeds capacity to take account their particular support needs.
calls and prospective users may be dissuaded from
calling again. An average of 450-520 calls are taken a Director of Public Prosecutions, Alison Saunders, said:
month with 2,199 being 'missed' as the line is busy
Ÿ ''Lack of awareness' was identified as a key barrier to
people accessing the helpline at the earliest opportunity
and additional resources are required to raise awareness
of the Helpline
Ÿ The helpline service should be combined with
prevention education programmes for children and
young people; awareness raising for parents/carers and
other adults on how to protect children and recognise
the signs of abuse; and efforts to promote the safe use of
the internet
Ÿ The helpline has received 31,314 contacts from 14,524
people in ten years.
Alongside the summary of findings, NatCen's researchers
have a produced a toolkit for European organisations about
how they can set up their own child sex abuse prevention
helplines which is being launched at an event in the UK
Parliament.
Dr Carol McNaughton Nicholls, Senior Research Director at
NatCen Social Research said:
"Sexual abuse has long term impacts on the health and
wellbeing of those affected by it. This study provides
more evidence that we can stop child sexual abuse
before it happens, highlighting the need for a truly
comprehensive response."
The report will be published here.

"The destructive impact of domestic violence is felt
throughout society and can be inflicted in many
different ways. The guidance we are now consulting on
recognises this, and makes clear that teenagers'
experiences of domestic violence will often be
completely different to those experienced by adults and
older generations.
"Some teenagers may not consider themselves victims of
domestic violence, especially if they are not being
physically abused but are being targeted on social media
for example. Similarly, abuse in gang environments, for
example young girls being forced into sexual activity as
part of gang initiation or used as 'honey traps' to set up
rival gang members is often not reported.
Understandably, a lot of my prosecutors will not be
familiar with the workings of gang culture or gang slang
so I have included it in the proposed guidance so that
they know what to look for when considering such cases.
"Young people can also be reluctant to report abuse for
fear of getting into trouble with their parents, being
bullied at school or because they are scared of their
abuser. We must make sure that we address these
concerns properly and put specific measures in place to
ensure their safety is paramount."
Measures included in the proposed guidance that
prosecutors would need to consider when handling teenage
domestic abuse cases include:
Ÿ Prosecutors making enquiries with police about a
victim's family life to assess whether telling their parents
about any potential prosecution might have an impact
on their safety.
Ÿ Consideration of relevant bail restrictions and
restraining orders taking into account areas the victim
frequently visits, such as school or social clubs, and
methods of contact, such as social media.
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The DPP added:
"Abuse often takes place online in cases involving
teenagers and young people. It is vital that this type of
evidence is considered as part of any case and that both
prosecutors and investigators adopt the full definition of
domestic violence that includes non-physical abuse such
as this."
The proposed guidance also sets out the ways in which
domestic violence can impact elderly people. Alison
Saunders said:
"We know from research conducted by others that there
is very little evidence that partner violence decreases
with age, and it is important we also recognise the
factors that may contribute to and impact upon domestic
abuse between older people."

in our response to this consultation, and we encourage
everyone who works with women experiencing
domestic violence to comment."
Diana Barran, Chief Executive of CAADA, commented:
"The CPS has played an important role in leading the
way to improving the victims' safety by making
Violence Against Women and Girls one of its key
strategic priorities. We warmly welcome this new
guidance, which seeks to refine the response to address
the needs of different groups of victims and recognises
that a 'one size fits all' approach does not work.
Prosecutors must balance criminal justice with
protecting the victim, and this guidance will help them
achieve this. It also encourages prosecutors to work
closely with Independent Domestic Violence Advisors
(IDVAs) to give victims professional support and
prioritise their safety, which we also welcome."

The proposed guidance highlights the following common
factors in domestic violence cases involving elderly people Other specific sections in the guidance include:
that prosecutors should be aware of:
Ÿ Child to parent violence
Ÿ Abuse may be triggered or intensify as a result of
events occurring later in life, such as retirement.
Ÿ Same sex or transgender relationship abuse
Previous research has shown that abusive
relationships often intensify at retirement, as partners
Ÿ Minority ethnic community issues
spend more time at home together.
Ÿ Disability issues
Ÿ Another common example of a change in dynamics
that might result in partner abuse is the ill-health of the
Ÿ Cases involving immigrants, refugees and asylum
victim, whether physical or mental, and abuse may
seekers.
begin as a result of 'care-giver' stress or anxiety.
The draft guidance is published on the CPS website and
Ÿ Older people may also have different reasons for not
the consultation closes on 9 July 2014. The draft guidance is
reporting abuse committed against them, for example
not currently in operation, but the final version will replace
lack of financial independence or health concerns.
existing CPS guidance following the consultation.
They may also be more concerned about protecting the
sanctity of marriage and not wanting to involve
outside parties in their private affairs.
Alison Saunders said:
"We must recognise that domestic violence is not just
about physical violence, but includes psychological,
sexual, financial and emotional abuse experienced by
victims from all walks of life, at different stages in their
lives.
"This guidance was prepared with input from a number
of agencies with specialist knowledge in this area,
including Women's Aid and Coordinated Action
Against Domestic Abuse, and I would now welcome the
views of others in response to the consultation."
Polly Neate, Chief Executive of Women's Aid, said:
"We welcome this draft guidance and the consultation
from the CPS, especially the recognition that domestic
violence is, at its core, about power and control. We are
pleased that the guidance would require prosecutors to
take account of coercion and controlling behaviour
alongside criminal offences. The CPS has a vital role to
play in making sure women and children are not put at
further risk as victims and witnesses, and ensuring that
perpetrators can be prosecuted appropriately. We will
be consulting our member organisations and survivors

Supreme Court decides that inchoate
rights of custody are covered by Art 3
of the Hague Convention

The Supreme Court has decided (Lord Wilson dissenting)
that in Art 3 of the Hague Convention on the Civil Aspects
of International Child Abduction the words 'rights of
custody' includes informal rights (termed 'inchoate rights').
A child is wrongfully removed or retained in a country
under the Convention if such removal or retention is in
breach of 'rights of custody'. In In the Matter of K (A Child)
(Northern Ireland) [2014] UKSC 29 the court had to
determine whether the rights of custody must already be
legally recognised and enforceable, or include informal
rights (termed 'inchoate rights'), the existence of which
would have been legally recognised had the question arisen
before the removal or retention in question.
The proceedings concerned a boy ('K') born in Lithuania in
March 2005. From the time of his birth until 2012 he lived
with and was cared for by his maternal grandparents. His
father separated from his mother before he was born and
has played no part in his life. His mother moved to
Northern Ireland without K in May 2006 and has lived there
ever since. A month after K's birth she authorised her
mother to seek medical assistance for K and, before she left
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for Northern Ireland, executed a notarised consent for her
mother to deal with all institutions in relation to K on her
behalf. In 2007 a court order was made in Lithuania putting
K under the temporary care of his grandmother. This order
terminated when K's mother returned in February 2012
seeking to take K into her own care. K's mother also applied
to withdraw the notarised consents. Meetings were held at
the Children's Rights Division of the local authority where
orders were made for her to have weekly contact with K.
She was advised that legal proceedings against her mother
to obtain custody of K would be costly and protracted and
decided instead to seize K forcibly in the street while he was
walking home from school with his grandmother on 12
March 2012, and to travel immediately back to Northern
Ireland with him by car and ferry.

grandmother's consent was in breach of her rights of
custody.
It followed that the court was bound under the Convention
to make an order to return K to Lithuania forthwith.

Lord Wilson would have dismissed the appeal. In his view
the rights of custody enjoyed by K's grandmother were
terminated on the mother's return. Even if the courts in
Lithuania might have maintained the status quo while K's
future was decided, this did not amount to recognition of
rights of custody in the grandparents. The Convention
application should therefore have been dismissed. As a
result, a welfare inquiry into K's interests could then have
been conducted under the Children (Northern Ireland)
Order 1995, in which his grandparents might have been
The grandparents were told by the Lithuanian authorities granted an order for contact or even residence.
that they had no right to demand the return of K. However,
in February 2013 they issued an originating summons in The judgment (including a fuller summary) is here.
Northern Ireland seeking a declaration that K was being
wrongfully retained in breach of their rights of custody.
Maguire J refused their application, and their appeal against
Experts denounce proposal to
his decision was dismissed by the Northern Ireland Court of
outsource child protection services
Appeal.
In a letter to The Guardian, 37 academics, describing
themselves as 'senior professionals with many years of
practice, management, education and research experience in
child protection nationally and internationally', have
expressed concern that a government consultation intends
that all children's social work services in England, including
Lady Hale gave the only judgment of the majority. Lord child protection, be opened up to the market and without
regulation. The only exception is adoption services.
Wilson gave a dissenting judgment.
The Supreme Court by a majority (Lord Wilson dissenting)
allowed the appeal, finding that the grandmother did enjoy
'rights of custody' such that K's removal from Lithuania was
wrongful. It ordered that K should be returned to Lithuania
forthwith.

The consultation – Powers to delegate children's social care
functions – was launched on the 17th April. It closes on the
30th May 2014. The proposal is to make regulations
allowing a local authority to enter into arrangements with
companies for the discharge of a wider range of its social
services functions related to children. The proposal
document excepts from such delegation adoption agency
funtions (unless the other party is a registered adoption
The majority considered that the English courts should society) and independent reviewing officer functions.
continue to recognise inchoate rights as rights of custody
under the Convention and the Regulation, provided that the The proposal states:
important distinction between rights of custody and rights
"These changes will broaden the range of approaches
of access was maintained, and provided that (a) the person
available to local authorities as they look to secure the
asserting the rights was undertaking the responsibilities
best outcomes for children in their area. They will allow
and enjoying the powers entailed in the primary care of the
authorities to harness third party expertise, and/or set
child; (b) they were not sharing them with the person with
up more agile delivery structures outside traditional
a legally recognised right to determine where the child
hierarchies. These changes support the DfE's innovation
should live and how he should be brought up; (c) that
programme which aims to stimulate new approaches to
person had abandoned the child or delegated his primary
securing improvements in children's services. The
care to them; (d) there was some form of legal or official
current position, where innovation of this kind can only
recognition of their position in the country of habitual
take place in the context of failure and as a result of
residence (to distinguish those whose care of the child is
government direction, is illogical and is already causing
lawful and those whose care is not); and (e) there is every
some local authorities difficulties as they re-think how
reason to believe that, were they to seek the protection of the
best to provide services."
courts of that country, the status quo would be preserved
for the time being while the long term future of the child
could be determined in those courts in accordance with his The signatories to the letter to The Guardian say:
best interests.
"The intention that private sector organisations such as
These conditions applied to the situation of K's
G4S, Serco, Atos and others should be able to run child
grandparents. The Children's Rights Division was
protection services causes considerable concern."
supervising the situation on the basis that K remained living
with his grandparents while having contact with his
mother. Taking K out of the country without his
The courts of states parties to the Convention have on
several occasions dealt with applications based on inchoate
rights of custody. In England and Wales such rights have
been recognised where the person with legal rights of
custody had abandoned the child or delegated his primary
care to others, but other countries have taken a less
expansive view.

www.familylawweek.co.uk

Family Law Week June 2014 - 11
They refer to the track record of such organisations and The three videos are available to view for free on YouTube.
conclude:
The first video is here. The other two videos can be
accessed from that page.
"Child protection is much too important to be exposed
to their fickleness and failings."
In an accompanying article The Guardian reports Professor
Eileen Munro, who was commissioned by the current
government to write a review of child protection services,
as saying:
"It's a bad idea. It the state's responsibility to protect
people from maltreatment. It should not be delegated to
a profit-making organisation."

Lord Justice Moore-Bick appointed
Vice-President of the Civil Court of
Appeal
Lord Justice Moore-Bick has been appointed as VicePresident of the Court of Appeal (Civil) by the Lord Chief
Justice, Lord Thomas of Cwmgiedd, following consultation
with the Lord Chancellor, with effect from 1 October.

The Guardian article is here. The letter to The Guardian is The Rt Hon Lord Justice Martin James Moore-Bick was
here. The proposal document is here.
called to the Bar (Inner Temple) in 1969. In 1986 he became
a QC and was appointed as a Recorder in 1990. He became
a High Court Judge, allocated to the Queen's Bench
Care Act 2014 receives Royal Assent Division, in October 1995. He was appointed a Lord Justice
of Appeal in April 2005. He served as Deputy Head of Civil
The Care Act 2014 received Royal Assent on 14 May, Justice (January 2007 to December 2012) and as the Chair of
bringing
into
force
the
Law
Commission's the Civil Procedure Rules Committee.
recommendations for reform of adult social care. The Act
implements over 95 per cent of the Commission's 2011
report, Adult Social Care, which recommended the most Legal Aid Agency wrong to refuse to
far-reaching reforms of adult social care law for over 60
pay full costs of expert’s report in
years.

private law children proceedings

Law Commissioner Nicholas Paines QC said:
"We are delighted that the Care Act has received Royal
Assent. Together with the Social Services and Wellbeing (Wales) Act, which received Royal Assent on 1
May, this puts in place a coherent framework to govern
the provision of adult social care across England and
Wales.
"The new Act replaces over 65 years of piecemeal
legislation. It places personalisation on a statutory
footing for the first time, gives new legal rights to carers
and introduces a new legal framework for safeguarding
vulnerable adults. It will streamline and modernise a
system that has its roots in the poor law, clarifying rights
and responsibilities for older and disabled people and
local councils, and improving the position of carers.
"We are very pleased that the Department of Health and
the Welsh Government accepted our recommendations
and acted so swiftly to implement these important and
much-needed reforms."

YouTube videos help LiPs in family
proceedings
Lucy Reed, barrister at St John's Chambers, Bristol, and
author of the Pink Tape blog, and a team of volunteers have
produced a series of three short videos which give practical
advice to litigants in person in family proceedings. The
videos, which total about 30 minutes in length, explain how
to prepare for a first court hearing, what happens when you
get there, and how a court hearing works.

In JG v The Lord Chancellor and Others [2014] EWCA Civ
656, the Court of Appeal has decided that the refusal by the
Legal Aid Agency, formally the Legal Service Commission
(LSC), to meet the cost in full for an expert report ordered
for a child in family proceedings, was unlawful.
The LSC had agreed to pay only one-third of the fees on the
basis that the child's parents, who were parties to the
proceedings, should pay the balance.
The case concerned the funding of expert reports in private
law children cases, and was an appeal, on behalf of the
child, from the order of Ryder J (as he then was) of 09.04.13
made in judicial review proceedings. The original judicial
review was also brought on behalf of the child, in respect of
the LSC's refusal to fund the whole of the costs of an expert
instructed to assist the family court in deciding the welfare
issues in the case. In the judicial review proceedings, Ryder
J decided against the child. He also considered what was
described as "a question of general importance", formulated
by the Law Society who had intervened in the judicial
review proceedings, concerning the approach that could be
taken where the family court considered that expert
evidence was necessary, but the only means to pay for it was
through the child's public funding certificate.
Black LJ decided the appeal on the basis that the order for
an expert assessment had been made at the instigation of the
Children's Guardian; it had not been as the result of "a joint
enterprise of all the parties"; and the order was not "a device
to overcome the parents' inability to contribute to the
expert's fees… The essential question was who was seeking
the instruction of the expert…". She concluded that it had
been the Children's Guardian, who sought it as part of the
case on behalf of the child, so it was right to say that the
child's public funding certificate should pay the whole of
the cost.
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She concluded with a declaration that the LSC's decision not
to meet the cost of the expert's report was unlawful.
However, she also said:
"131. Having reached my decision on these very fact
specific grounds, it is not necessary for me to look at the
wider issue of legitimate expectation and I do not
propose to do so.

David Norgrove reappointed as Family
Justice Board Chair
David Norgrove, who chaired the Family Justice Review in
2011, will lead the Family Justice Board (FJB) for a further
two-year term from 9 July 2014. He has been the body's
inaugural chair since it was set up in 2012.
Family Justice Minister Simon Hughes said:

132. I would simply add that when judges are called
upon to deal with the sort of difficult issues that have
arisen here, it would be prudent for them to explain their
reasons for each decision that they take in a short
judgment and for their orders to be precisely spelled out.
It goes almost without saying that solicitors should be
careful to avoid disputes of the type that has arisen here
by seeking prior authority for any instruction of an
expert."
So, we need to be careful how lawyers apply this judgment,
and be very clear regarding who is applying for an expert
assessment, and why (in terms of how it supports their
case). We also need to ask judges to provide short
judgments setting out their reasons when they order an
expert assessment, if there are issues about its funding.
This is a helpful reversal of the previous High Court
decision which had caused so many practical problems in
the funding of experts and their reports in both private and
public law. It is a judgment expressly limited to the facts of
that case but even so has helpfully clarified that if it is the
court that determines that the report is required and it is the
court that is seeking the expert evidence, then it is for the
court to determine who funds the report. This means the
court can decide that one party, usually the child, can fund
it all from their certificate. We all need to ensure that we
prepare fully for hearings where judges will make decisions
about experts' reports and funding by following the PD
closely, thereby giving the judge sufficient information and
guidance to be able to make decisions and findings which
are recorded on the face of the order that the report is
necessary for the court to determine issues [X,Y and Z] and
that in all the circumstances the cost of the report should be
funded by [A,B or C].

"I am delighted that David Norgrove has been
reappointed as the chair of the Family Justice Board. He
has played a key role in identifying and driving through
the reforms that have firmly put children at the heart of
the system."

David Norgrove said:
"I'm really pleased to have the chance to continue to
work with everyone in the family justice system.
Everyone has played their part in the progress that has
been made already.
"With continued focus and collaborative working I'm
confident we can embed the new ways of working and
make further improvements in both public and private
law."

Child poverty strategy will fail unless
strengthened, says Children's
Commissioner
The Office of the Children's Commissioner has published
its response to the government's draft child poverty
strategy for 2014 to 2017. The consultation on the strategy
ran until 22nd May 2014.
The Children's Commissioner says that while some
measures introduced by this Government seek to enhance
children's rights, the current draft child poverty strategy has
significant gaps. If those gaps are left unaddressed, the
Commissioner considers that it will do little to halt, or even
slow, the increase in the numbers of children and young
people living in poverty across England. This would mean
that Government would fail to meet its legal obligation
under the Child Poverty Act and its commitment to the
United Nations Convention on the Rights of the Child
(UNCRC).

James Turner QC of 1 King's Bench Walk and Stephen
Chippeck of 5 KBW (instructed by Pearsons Solicitors)
represented the appellant. Paul Nicholls QC and Tom
Cross both of 11 KBW (instructed by Legal Aid Agency)
represented the
respondent. John Howell QC of
Blackstone Chambers (instructed by The Law Society Legal
Service Team) represented The Law Society, which
intervened in the proceedings.
The response sets out where the draft strategy should be
strengthened, namely in the need to:
The judgment, prefaced by a summary by Lily Mottahedan,
is here.
Ÿ take full account of the wider Government policy
context where fiscal decisions and economic policy
David Emmerson and Maud Davis, partners, TV Edwards
undermine many positive measures like the pupil
premium or aspects of childcare policy
Ÿ use of the UN Convention on the Rights of the Child as
a framework to test whether the Government is meeting
its international obligations regarding the impact of
poverty on rights all children should enjoy
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Ÿ take full account of the services and opportunities
children and young people themselves say are Independent reviewing officers (IROs) and child protection
important to them in their experience of poverty and chairs do not fulfil their statutory duties adequately in
their ability to lift themselves out of poverty.
improving the quality of planning and practice.
This response is stated to be based on a significant body of
evidence collected by the Office of the Children's
Commissioner that includes direct participation with
children and young people, expert economic and legal
analysis and robust research carried out over the past four
years.

Children are often placed with 'connected persons carers'
before assessments and relevant checks are completed and
before cases are presented for approval at panel. This means
that statutory requirements are not met, risks are not fully
assessed and this can lead to children experiencing
unplanned placement moves.

The draft strategy is here and Children's Commissioner's Pathway planning for care leavers is poor: it does not start
response is here.
early enough and too many young people leave care
without a plan in place.

Birmingham’s children’s services are
inadequate, finds Ofsted
Ofsted has published its inspection of Birmingham City
Council's children services and review of the effectiveness
of the local safeguarding children board. The overall
judgement is inadequate. It finds that there are widespread
and serious failures that leave children and young people at
risk of harm.
The report follows the appointment of Lord Warner as a
special commissioner working with the local authority to
improve children's services, while reporting to the
Department for Education. However, the inspection itself
began before Lord Warner commenced his role.

However, some children and young people who receive
help and support from the family support teams build
effective relationships with workers and in many cases this
is helping them to improve their lives.
The number of children who are adopted is increasing. The
Birmingham Improvement Team is having a positive
impact on improving practice. For example, the average
timescale for court proceedings has reduced from 79 weeks
to 41 weeks and, since October 2013, the average has been
21 weeks.

There is evidence that there has been considerable effort to
respond to a ministerial letter which advised the local
authority to stabilise the workforce and reduce caseloads.
Some notable progress has been seen in the appointment of
newly qualified social workers and experienced team
The report says that the local authority has serious managers.
weaknesses and that the most vulnerable children in
Birmingham continue to be failed by the local authority. Overall, inspectors found evidence that social workers are
There is an insufficient focus on children who need help and now committed to the children of Birmingham and they
protection and who need to be cared for.
report that they enjoy working for the authority. Staff report
increased morale, reduced caseloads and smaller teams.
Too many children are not seen quickly enough or properly
assessed when first referred.
Brigid Jones, the cabinet member for children and family
services at Birmingham City Council, said:
Long standing and historical corporate and political failures
continue to impact upon the current political and
"We have been very open about the state of children's
professional leadership of children's services in
services in Birmingham and this inadequate rating is
Birmingham. In addition, inadequate strategic partnership
what we expected.
arrangements have underminded a range of initiatives to
improve services.
"The report's details build on the issues we had
recognised ourselves as inadequate practice and which
Structures, systems and processes for supporting social
we shared with Ofsted on their arrival. This is welcome
workers are inadequate. The corporate parenting board is
but we will not let the focus on current performance
weak and, until very recently, there has been no corporate
distract us from the tailor-made approach to
parenting strategy.
improvement put in place by the Department for
Education; an approach set out by the DfE during this
There is a widespread lack of understanding about
latest Ofsted inspection.
thresholds in and between children's social care services
and their partners. This, combined with a lack of confidence
"Ofsted arrived on site prior to the publication of the Le
in decision making, undermines any attempt to improve the
Grand report which addressed how to improve this
quality of services.
city's services to children. The council gave an all-party
commitment to implement the findings of the Le Grand
There is a lack of strategic planning and coordination for
review and to fully support the improvement process
children and young people who go missing from education,
set out by the DfE, overseen by Lord Norman Warner.
home and care or who are at risk of sexual exploitation. A
significant number of children (144) are currently missing
"In fact, Lord Warner's initial letter to the secretary of
from education and are believed by the local authority to
state says quite clearly that a good start has been made
have moved abroad. As a consequence, there can be no
and that there is a workable approach to improvement,
assurances about their safety and wellbeing.
though it is at an early stage and therefore fragile. He is
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very clear that he wants the council to hold a consistent
focus on improvement, sustained over a long period of
time.

the Scheme is designed to benefit will take a financial hit
as they will be effectively penalised if their former
partner refuses to pay.

"He also says that 'inspection has an important part to
play but its overuse can distract managers from
implementing the robust change management
programme'. I would echo this view. In fact, when we
responded to Lord Warner's appointment in March I
was absolutely clear that we must not be dragged back
into short-term thinking as a knee-jerk response to a
poor Ofsted report, and I stand by those comments. Such
a response would destroy the hard work put in by so
many to stabilise the service over the last few months,
and set us back very significantly in getting our service
to the standard our children deserve.

"The new Scheme will have a significant impact upon
those who are employed, for instance, teachers, the
police, civil servants, all of whom receive their income
PAYE. Those who are self-employed, absent parents
who work overseas and the asset rich could benefit from
having either nil or significantly reduced liabilities
towards their children because they may attempt to find
ways to artificially supress their "earned income"."

"I am pleased to see that Ofsted has acknowledged that
social workers now have a higher morale and that they
are committed to change. This is something I have seen
in my many meetings with staff and I believe is a result
of the greater certainty they have about the council's
position. I sincerely hope this latest report will not affect
that confidence and morale and that they stay with us on
our improvement journey."

Parents notified of introduction of
child maintenance charges
BBC News reports that more than 50,000 letters are being
sent out by the Department for Work and Pensions to
parents in England, Scotland and Wales who currently pay
or receive child maintenance through the Child Support
Agency. The letters notify them of changes to their child
maintenance arrangements.

Gingerbread has a tool explaining the new system and what
will happen to existing CSA cases on its website.
For an article by Jody Atkinson of St John's Chambers,
Bristol, explaining the latest changes to the child
maintenance, please click here.

Legal representatives ‘a rarity’ in
private law children cases
The Judicial Executive Board's evidence to the Commons
Justice Select Committee's enquiry into the effect of the
Legal Aid, Sentencing and Punishment of Offenders Act
2012 has been published.
The Board, which comprises the most senior judges in
England and Wales including the President of the Family
Division, notes that the justice system has not developed
with a focus on unrepresented litigants and is now faced
with an unprecedented increase in their incidence.

The Board says that the judges' perception resonates
strongly with the statistical analysis produced by the
Under the new arrangements if agreement cannot be Ministry of Justice: the system is under great pressure. In
reached by parents, a charge will be imposed on the non- private law family cases, legal representatives are now
resident parent of 20% on top of the weekly amount of child described by judges as "a rarity".
maintenance that the non-resident parent is liable to pay.
The Board also finds:
Gingerbread chief executive Fiona Weir commented:
Ÿ Since LASPO came into force, there has been a large
"While many parents are able to agree private child
increase in the number of cases where one or both
maintenance arrangements, for many other parents, this
parties do not have legal representation – most
just isn't possible without government help.
prominently in private law family litigation.
"We're very concerned that closing CSA cases and
bringing in charges may deter some parents from
making new child maintenance agreements or pressure
single parents into unstable arrangements, and children
will lose out on vital support.
"Child maintenance can make a big difference to
children, so we encourage all parents not to be put off by
the charges but to seek help, if they need it, to make
arrangements for their children."

David Lister of Irwin Mitchell said:
""Whilst this will reduce the financial burden on the
Government and the overall cost of running the Child
Maintenance Scheme, for parents who are already
experiencing difficulties arising from a separation, this
is going to create another layer of dispute and those who

Ÿ Where legal aid has been removed and individuals have
become self-represented the adverse impact upon
courts' administration and efficiency has therefore been
considerable. The apparent saving of cost by a reduction
in the legal aid budget needs to be viewed in context:
often it simply leads to increased cost elsewhere in the
court system as, for example, anecdotally cases take
longer.
Ÿ The Judiciary's perception is that cases which may never
have been brought or been compromised at an early
stage are now often fully contested requiring
significantly more judicial involvement and causing
consequential delays across the civil, family and
tribunals justice systems. Figures indicate that take up of
mediation and ADR services have reduced meaning
more cases are dealt with by the courts and tribunals.
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Ÿ The absence of funding for crucial experts' reports in
private law family work in particular has had significant
consequences.

Jennifer Roberts QC appointed to the High
Court bench

Mrs Jennifer Roberts QC has been appointed to be a Justice
Ÿ The Judiciary's experience is that the absence of preof the High Court with effect from 3 June 2014 on the
proceedings advice in the tribunals' jurisdictions has
retirement of Mr Justice Coleridge. The Lord Chief Justice
resulted in an increase in unmeritorious claims and,
will assign Mrs Roberts to the Family Division.
almost certainly, some meritorious cases never being
brought.
Mrs Roberts, a member of Queen Elizabeth Building, was
called to the Bar by the Inner Temple in 1988 and took Silk
Ÿ Exceptional cases funding gives cause for concern.
in 2009. She was appointed a Recorder in 2000 and is
approved to sit as a deputy High Court Judge.
The Board's written submission is here.
Mr. Justice Coleridge was called to the Bar by the Middle
Tony Roe, principal of Tony Roe Solicitors, solicitor &
Temple in 1970 and took Silk in 1993. He was appointed a
family law arbitrator, commented:
Recorder in 1996 and a judge of the Family Division of the
High Court in 2000.
"This evidence from judges shows a large increase in the
number of cases where one or both parties do not have
legal representation, especially private law family
Family with disabled child lose judicial
litigation. This contradicts Ministry of Justice claims that
the latest figures demonstrate family court performance
review of ‘bedroom tax’ ruling
is being maintained.
"The Judiciary's perception is that cases which might
have settled are now often fully contested by litigants in
person,
requiring
significantly
more
judicial
involvement, causing delays. Increased delay in the
family courts will inevitably lead to practitioners
advising their clients to opt for family arbitration to
achieve a speedier resolution, not to mention a
confidential and flexible one."

Scot Young’s trustees in bankruptcy
write to Moor J concerning financial
remedy findings
The Independent reports that Grant Thornton, who act as
Scot Young's trustees in bankruptcy, have written, through
their lawyers, to Mr Justice Moor who was the judge in the
final hearing of Michelle Young's financial remedy
application against Mr Young.

Two grandparents caring for a severely disabled child hit by
the "bedroom tax" have had their judicial review challenge
dismissed by the High Court.
However, Paul and Susan Rutherford have stated that they
will appeal against the judgment in Rutherford & Others v
Secretary of State for Works and Pensions and
Pembrokeshire County Council [2014] EWHC 1613 (Admin).
The couple look after their grandson, Warren, who is aged
13. He suffers from Potokoi-Shaffer Syndrome, a very rare
genetic disorder which causes him grave cognitive and
physical disabilities. He requires 24 hour care by at least two
people at all times. His grandparents, who both suffer from
disabilities themselves, say that they need the help of two
paid carers who can stay overnight at least twice a week.
The family live in a 3-bedroom bungalow that has been
specially adapted to meet Warren's needs. Paul and Susan
share one room, Warren sleeps in another and the third
room is needed for the carers to stay overnight and to store
Warren's equipment. Without the help of overnight carer
workers Warren would have to be put into residential care,
at substantial extra cost to his local authority.

The Independent states that during a costs application in the
bankruptcy proceedings, it was stated that lawyers for
Grant Thornton, wrote to the judge to complain about The family are challenging housing benefit restrictions for
findings made by him that certain creditors were fictitious. social tenants, introduced last year, which charge families
The letter is said to state: "With the greatest of respect this is with disabled children who have a bedroom for overnight
carers, even though there is an exemption for disabled
a conclusion that it was not open to you to reach."
adults in the same situation. They are represented by the
It was claimed that the effect of the financial remedy Child Poverty Action Group. Mr Justice Stuart-Smith
judgment was that "Mrs Young's share of recoveries will be today dismissed their judicial review claim, relying on the
enhanced at the expense of her former husband's other fact that the family have been granted a discretionary
housing payment from Pembrokeshire Council to cover the
unsecured creditors."
shortfall in rent for a year.
According to The Independent, Mr Justice Moor has sent a
Mike Spencer the solicitor for the Child Poverty Action
robust response.
Group said:
To read the report in The Independent please click here. The
"The Rutherfords are understandably very disappointed
financial remedy judgment is here. An analysis of the
by today's ruling. The Court has at least indicated that
judgment by Thomas Dudley of 1 Garden Court Chambers
the local council should help pay the shortfall in
is here.
Warren's rent, but ultimately families with severely
disabled children should be entitled to the same
exemption as disabled adults and not have to rely on
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uncertain discretionary payments. Paul and Sue work
round the clock to care for Warren and have the constant
fear hanging over them that Warren might lose his home
and have to go into care. They will be seeking to appeal."
The judgment is here.

Rise in emotional neglect and abuse
referrals prompts call for ‘Cinderella
Law’
The NSPCC is experiencing a surge in the number of
emotional neglect and emotional abuse cases, including
those so serious they require onward referral to the police
and children's services.

There is no evidence to suggest a change in the law will
prevent further instances of neglect from occurring.

"Public law exists to protect children. Where a child is
experiencing or is at risk of 'significant harm', a local
authority initiates care proceedings to secure both their
immediate and long term safety and well-being.
Creating a new criminal offence would not alter the way
in which local authorities intervene to protect children.
Practitioners are fully aware of the harm caused by
emotional neglect and abuse. Emotional abuse is the
reason given for nearly a third of child protection plans.
This shows that local authorities are acting to keep safe
children who are suffering from emotional abuse."

New rules aim to speed up the
Helpline staff have assisted over 8,000 people who have
adoption system
contacted the NSPCC about emotional neglect and abuse
this year. Of these 5,354 cases were so serious they have
New rules aiming to speed up the adoption system and
been referred to local authorities for further action. This
reduce delay will come into force in July 2014.
compares to 3629 last year (2012/13).
The changes are intended to reduce delays for black and
The figures come as the government considers a change to
ethnic minority children and give adopters a much more
the law to tackle the emotional neglect and abuse of
active role in finding children they might be suitable to
children. The so called "Cinderella law" would update the
adopt.
1933 criminal offence of child cruelty to include emotional
neglect and abuse as well as physical abuse.
Children and Families Minister Edward Timpson said:
John Cameron, Head of Child Protection Operations, said:
"The government has indicated they are set to outlaw
extreme emotional cruelty and this is a positive step
forward and the publicity around this and highly
publicised cases such as Daniel Pelka may have
contributed to the sharp increase in calls.
"We must recognise extreme emotional abuse for what it
is – a crime – and those who carry it out should be
prosecuted. This isn't about prosecuting parents who
don't buy their children the latest gadgets or trainers this
is about parents who consistently deny their children
love and affection.
"We must ensure we support children's services and that
the police are given better powers to prosecute those
who subject children to emotional neglect and abuse –
that is why the NSPCC supports the proposed changes
to the law to tackle this issue. But a law alone is not
enough – what we really need to do is work together to
prevent this abuse happening in the first place."
However, responding to the campaign by NSPCC and
Action for Children for the creation of a "Cinderella law",
Alan Wood, President of the Association of Directors of
Children's Services (ADCS) said:
"Any change to the law must build on existing work to
prevent, identify and respond to neglect to ensure that
in a time of increasing demand and a greater prevalence,
the needs of children are effectively met. Parents who
fail to provide the basic level of emotional and physical
support for their children do so for a variety of reasons
including incapacity, inability, and wickedness but a
lack of legislative clarity is not one of those reasons.

"We've seen promising progress in the last 12 months –
a significant rise in adoptions and a huge increase in the
number of adopters, but I'm determined to do
everything in my power to make sure the 6,000 children
waiting are offered safe and caring homes.
"Our reforms to the register, greater use of fostering for
adoption and the removal of unnecessary delay will
mean would-be adopters can play a greater role in the
process and help ensure children are placed with a new
loving family much more quickly."
The proposals include:
Ÿ removing barriers by ensuring ethnicity is not
prioritised over other factors – such as the ability to
provide a stable, loving home
Ÿ abolishing restrictions on the register so approved
adopters can actively search for children they might
wish to adopt
Ÿ introducing new rules requiring councils actively to
consider fostering for adoption places where appropriate
Ÿ placing a mandatory requirement on all councils to tell
prospective adopters about their entitlements.
The government has also introduced the adoption passport,
which sets out the rights and entitlements of adoptive
parents, and the new online adoption maps, which allow
potential adopters to find out more information about
services in their area.
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The announced changes form the government's response to
the 'Adoption: getting it right, making it work' consultation.
The government's response is here.

Former President calls for action
against parents defying contact
orders
The former President of the Family Division, Lady Elizabeth
Butler-Sloss, has called for family courts to enforce orders
for contact between children and their non-resident parent.
In an interview with Families Need Fathers on the impact of
the new Children and Families Act, Lady Butler-Sloss has
called for a greater emphasis on the obligations of resident
parents to follow court orders.
Lady Butler-Sloss said:
"I can see absolutely no reason why she shouldn't do
community service. I should like to see her penalised in
all sorts of inconvenient ways as long as it doesn't have
any impact on her care of the child. So as long as the
child is over 5 or goes to a child minder, then there is no
reason why she shouldn't be required to go and clean the
streets, whatever it may be. I would make her do
something really unpleasant so that she understands the
consequences of this."
In the interview Lady Buler-Sloss also explained the
reasoning behind her amendment of Section 11 of the
Children and Families Act.
The interview is here.
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ARTICLES
Finance & Divorce May 2014 Update

Jessica Craigs, senior solicitor, and David Salter of Mills and Reeve LLP
This update is provided into two parts:
1. News in brief
2. Case law update

News in brief
The Guardian reported that cuts in legal aid are causing chaos in the family court. The article focuses on the impact the cuts
have had on Children Act applications and victims of domestic abuse and forced marriage.
A survey by Napo, the union representing family court staff, found a big rise in the number of cases where neither party
had a solicitor acting for them, so were representing themselves as litigants-in-person.
Figures from Cafcass, the family court service, showed that in 42% of cases now coming before the family courts, neither
party was represented by a lawyer, compared with 18% before the cuts.
Click here for the full article.

Three drug, alcohol, paternity testing companies go into administration
Trimega Laboratories Limited, Screensafe UK Limited and Ingemino Testing Services Limited went into administration
on the 7th April 2014. Paul Flint and Brian Green of KPMG were appointed joint administrators. The cuts in legal aid were
blamed for the demise of these companies.
Trimega Laboratories Limited, which operates out of Blackley, Greater Manchester, provided testing for cases involving
child protection. They offered services including hair drug, alcohol and steroid testing, along with DNA relationship
testing services.
Stafford-based Screensafe UK Limited provides drug and alcohol testing services to the workplace market. Immediately
following their appointment, the joint administrators sold this business and certain assets to Synergy Health Laboratory
Services Limited.
Ingemino Testing Services Limited – also based in Blackley - operated as the laboratory company where primarily the
Screensafe and Trimega testing was conducted.

Law students to 'hold the hands' of divorcing couples
The Daily Mail reported that Ministers have launched plans for a network of centres which will be manned by students
and trainees who can guide couples before they appear in court.
For the full article, click here

Matrimonial needs addressed by the Family Justice Council
Following the Law Commission's paper 'Matrimonial Property, Needs and Agreements' published in March 2014, the
Ministry of Justice is seeking greater clarification over the concept of 'needs', especially quantum and duration.
The Family Justice Council has consequently been asked to take the Law Commission's recommendation forward to clarify
the law of "financial needs" on divorce or dissolution of a civil partnership.
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Justice Minister Simon Hughes said:
"We want separating couples to have the best information available to help when they approach the difficult and
emotional separation process. This new guidance will lead to a better understanding and more realistic expectations
of what they will expect to receive as financial settlements and enable swifter and better resolution of disputes.
"We are committed to making sure that when couples do make the decision to separate they make use of mediation
rather than go through the confrontational and stressful experience of going to court. This new guidance will help
mediators give advice to separating couples so that they can settle disputes out of court. In those cases that do go to
court it will also help the judiciary and prevent regional variations in the interpretation of 'financial needs'."
The Law Commission's report had three main recommendations:
1. written guidance to define and explain financial need;
2. an assessment of the feasibility of producing numerical guidance to calculate the likely financial outcome of divorce
or dissolution; and
3. making qualifying nuptial agreements statutorily binding through amendments to the Matrimonial Causes Act 1975.

Case law update
JP v NP [2014] EWHC 1101 (Fam)
Application to set aside a final financial order that had been made following the breakdown of the couple's 35 year
marriage. The total assets available for distribution were £42,000.

Background
A final financial order had been made in August 2011 following a contested final hearing. The deputy district judge
hearing the case had found that the assets should be divided equally and made an order for costs against the husband.
Due to difficulties in locating the marriage certificate, the decree nisi had not yet been pronounced by the time of the final
hearing. Therefore, the wife was ordered to complete her application for decree nisi and, upon decree nisi being
pronounced, the case was to be listed for mention.
The wife's costs could not be agreed and so she obtained a default costs certificate. The husband successfully applied to
set aside the costs certificate, alleging that the deputy district judge had lacked the jurisdiction to make the order because
decree nisi had yet to be pronounced at the time. The costs order was set aside and the wife ordered to pay the husband's
costs of that application.
Almost a year after the final hearing, the financial order was made (without a mention hearing) and the husband paid
£21,000 to the wife.
In August 2013, the husband issued a set aside application on the basis that the deputy district judge had lacked
jurisdiction to make the substantive final order (and not just the costs element). In November 2013, the husband's
application was allowed and the final order was set aside. This was on the basis that the judge had, by giving judgment
prior to the granting of decree nisi made an order in breach of s.23 MCA 1973 which prohibits the making of an order in
financial remedy proceedings prior to decree nisi. The wife was granted permission to appeal.
It was accepted by all that if the appeal were allowed the wife would retain the £21,000; if refused, it was agreed that she
would issue fresh financial remedy proceedings and the likely outcome was that there would be an equal division of the
assets, if any were left after payment of costs, which seemed unlikely. The wife's costs were already over £16,000.
Held: The wife's appeal was allowed and the husband was ordered to pay her costs.
Mrs Justice King carefully considered the existing authorities. It was clear that s.23 MCA 1973 provided the jurisdictional
basis that orders could not be made until on or after decree nisi regardless of whether they were made by consent or
following a contested hearing. She looked at:
• Munks v Munks [1985] FLR 576 where the Court of Appeal had held that a Registrar had had no jurisdiction to make
a consent order prior to the decree nisi and that an order made without jurisdiction and where one party was entitled
to see it set aside could not be saved by the slip rule or under the inherent jurisdiction.
• Board (Board Intervening) v Checkland [1987] 2 FLR 257 where the Court of Appeal had followed Munks, holding that
an order that had been made through an administrative error before decree nisi (despite the order indicating that it was
to be made upon decree nisi) had been made without jurisdiction and could not be revived.
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• Pounds v Pounds [1994] 1 WLR 1525 where, due to a clerical error, the perfected consent order carried the date when
the Registrar had signified his approval of the proposed settlement rather than the sealing date. The High Court had
held that the Registrar had no power on a date prior to decree nisi to direct that an order should be made on a date
subsequent to decree nisi, that a consent order was only valid if some judicial act was brought to bear upon it after the
date of decree nisi and had found the order to be a nullity. The Court of Appeal had reinstated the order on the basis
that RSC Ord. 42 r 3 gave the court power to approve a draft financial consent order in advance of decree nisi and direct
that it should take effect at a future date.
RSC Ord. 42 r 3 has since become r. 40.7(1) CPR 1998; and in turn that had been translated into the FPR 2010 at r.29.15
which provides:
"A judgment or order takes effect from the day when it is given or made, or such later date as the court may specify"
r.29.15 applied to both contest orders and non-consent orders and that view, taken by King J, was reinforced by:
• r.2.1(1) providing that r.29.15 applied to all family proceedings (unless provided for otherwise);
• financial remedy proceedings were family proceedings (s.8(4)(b) Children Act 1989); and
• no distinction was made between a consent and a non-consent order.
Therefore, under r.29.15, the deputy district judge had had the power to direct that a judgment should take effect from a
later date specified by the court.
King J then went on to consider whether a distinction ought to be drawn between orders made by consent and contested
orders made prior to pronouncement of decree nisi. She carefully considered the husband's argument that a distinction
should be drawn because:
• consent orders were effectively "protected" from the normal quasi-inquisitorial jurisdiction of the court by s.33A
MCA 1973 and could therefore be made prior to decree nisi and expressed to take effect on or after decree nisi had been
pronounced; and
• in contested applications the court retained a duty to investigate whether there was a change in circumstances
between any hearing and the making of an order upon pronouncement of the decree.
However, Contrary to these arguments, King J found that r.29.15 applied equally to consent and non-consent orders (the
rule specifically referred to "judgments" which implied contested issues were covered – be that judgment a final
determination taking immediate effect or an indication of outcome with the consequential order to be drawn and made at
a later date) and added that in both cases FPR 29.15 gave the court a discretion as to the date of implementation; and, in
neither case was there a necessity or requirement for any fresh appraisal after decree nisi. The only difference she noted
was that policy considerations dictated that, when making a consent order, the depth of inquiry necessary had been
limited whereas if the court was being asked to resolve a dispute, a more detailed consideration of the evidence was
needed.
It remained the case that r.29.15 had no impact on the basic jurisdictional principle encapsulated in s.23 MCA 1973 and,
regardless of whether the court was dealing with a consent order on the one hand or a disputed issue on the other, if the
court purported to make an order or provided for a judgment to take effect prior to decree nisi, the resulting order would
be a nullity and could not be saved by r.29.15.
In conclusion, King J said:
"In my judgment in both cases FPR 29.15 gives the court discretion as to the date of implementation and in neither case is there a
necessity or requirement for any fresh appraisal after decree nisi. I should emphasise that it remains the case that FPR 29.15 has
no impact on the basic jurisdictional principle encapsulated in s23 NMCA 1973 and regardless of whether the court is dealing with
a consent order on the one hand or an disputed issue on the other, if the court purports to make an order or provides for a judgment
to take effect prior to decree nisi, the resulting order will be a nullity and cannot be saved by FPR 29.15."
Here, the wording used by the deputy district judge made it apparent that he was giving an indication of outcome by way
of judgment with the order to be made at a later date, the date being the granting of decree nisi. In accordance with that
indication, an order had been made after and not before decree nisi. The DDJ had not erred in law and had at all times
had jurisdiction to hear the case, give judgment and provide for the consequential order to be made after decree nisi.
In such circumstances, costs had to follow the event and it was inevitable that an order was made that the husband pay
the wife's costs of the appeal and the previous proceedings.
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N v N [2014] EWCA 314 Civ
The husband and wife had married in 1993 and have two children, now aged 19 and 16. The relationship had broken down
and the husband had petitioned for divorce in 2003. In January 2005, the financial proceedings had been compromised
and a consent order approved which provided that the husband would pay the wife periodical payments at the rate of
£1,000 per month for a fixed term of five years. This was based on H's annual earnings of £125,000.
In 2008, the wife had applied to extend the term of the periodical payments order so that it would be a joint lives order;
she also applied for an upwards variation to £1,800 a month. The husband cross-applied for a downwards variation on
the basis that he had left his high earning employment due to depression. In November 2009, an order was made that
extended the term of the original order to April 2012 but left the level of periodical payments at £1,000. A bar under section
31(7B)(c)(i) MCA 1973 was imposed.
At that time, the judge had held that the wife should develop her own earning capacity and that the husband was unable
to work due to depression and had a minimal earning capacity. However, there was every possibility that the husband
would return to work at some point in the future and, if he did so, it was likely that he would return to a well paid job.
The wife appealed the variation and, in May 2010, a further variation was made extending the term until August 2015
following which they would continue at a nominal rate on a joint lives basis.
The husband appealed this variation and, in June 2011, the November 2009 order was restored by the Court of Appeal.
The wife unsuccessfully sought permission to appeal to the Supreme Court. So, instead, she applied to have the November
2009 order set aside on the grounds of material non-disclosure. The substantive hearing took place before the same judge
who had made the November 2009 order. The wife submitted evidence of email conversations between the husband and
a headhunter about future employment opportunities which had taken place just before the November 2009 order had
been made. As a result of these conversations, the husband had undertaken some freelance work but had not secured
employment. The judge found that the husband's submission that he was not working due to health reasons had been
misleading. She reviewed the evidence of the husband's remuneration from business activities and work during the period
following the November 2009 order and found that there had been material non-disclosure to her in 2009 and to the two
appellate courts in May 2010 and June 2011.
The November 2009 order was set aside and the judge gave directions for a hearing to redetermine the wife's application
for periodical payments. The husband appealed to the Court of Appeal.
Held: The husband's appeal was allowed. The set aside order was itself set aside and the November 2009 order was
reinstated.
The appeal judges found that the evidence that had been placed before the court by the wife had been insufficient to
support a finding of material non-disclosure. In particular, they highlighted that:
• the judge had failed to focus on examining whether the husband had disclosed his true intentions about obtaining
employment in the original proceedings. The importance she had attached to her finding of a breach of a continuing
duty of disclosure in the appeal process had pervaded her entire view of the husband's conduct. The husband's
dishonesty in misleading the two appellate courts might indicate misconduct, but did not of itself establish that he had
misled the court when the November 2009 order had been made;
• the judge had not found as a fact that material non-disclosure took place in 2009. The husband had not been
cross-examined about his intentions at the time the November 2009 order was made; the judge had merely drawn
inferences from his conduct after November 2009;
• the e-mail conversations between the husband and the headhunter before November 2009 would not have materially
altered the order that was made. The November 2009 order had been based on the wife becoming financially
independent and the judge had specifically contemplated the husband returning to work; and
• it was not open to the judge to find that the husband was in breach of a duty to disclose changes in his financial
circumstances during the appeal process. There was no authority in case law or the Family Procedure Rules 2010 (FPR)
that imposed such a duty. This contrasts with civil proceedings, where r.13.11 CPR 1998 explicitly provides that the
duty to disclose continues until the proceedings are concluded.

M v W [2014] EWHC 925 (Fam)
The husband (aged 50) and the wife (aged 49) had married in 1987 and have three adult children. They had moved to New
Zealand in 2001 but separated in 2008. Their financial claims against each other had been compromised in June 2009
within the terms of an agreement – a Separation and Relationship Property Agreement - which had been negotiated with
the help of their legal advisors and was in accordance with New Zealand law.
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The agreement provided that the wife would retain the net sale proceeds of the former family home (less mortgage and
costs of sale) and that the husband would retain his armed forces pensions and various other policies and bank accounts.
Insofar as maintenance was concerned, the agreement specified that it was agreed that the husband would pay no spousal
maintenance but that he would continue to pay school fees (although this was expressed to be in lieu of child support).
Paragraph 14 was the crucial paragraph of the agreement and it is therefore worth setting out in full:
• "14.1 It is acknowledged by RW and RM that each of them has fully disclosed to the other all their respective interests in
relationship and separate property and that this agreement only covers property disclosed to each at the time this agreement was
signed.
• 14.2 Each party undertakes to immediately do all things and sign all documents that are necessary to implement the terms of this
agreement.
• 14.3 Each party shall meet their own costs of and incidental to this agreement and to the implementation of its terms.
• 14.4 RW and RM acknowledge that before signing this agreement they each received independent legal advice as to the effects
and implications of the agreement and its terms.
• 14.5 The provisions of this agreement are binding on the parties in all circumstances including the death of one of the parties.
• 14.6 The provisions of this agreement (subject to clause 14.1 above) are in full and final settlement of all questions concerning
all of the relationship or separate property owned by RW and RM or both of them and from the date of this agreement neither of
them shall have any claim against the other relating to such property whether under the Property (Relationships) Act 1976 or
under any other statute or at common law."
Following the signing of the agreement, decree nisi was pronounced in October 2010 and made final in November 2010.
Shortly after this, the wife had returned to England and now considered herself domiciled and habitually resident in this
jurisdiction. Neither the husband nor wife had remarried although the husband lived with his new partner and their
young child. The husband had remained in New Zealand and was earning in the region of £66,000 per annum. The wife
had been diagnosed with leukaemia which had affected her ability to work; she lived with her parents for whom she was
a part time carer.
The wife had already sought, in New Zealand, to have the agreement set aside on a number of "conventional grounds".
However, she had withdrawn her application (although the reasons for the withdrawal had not been clear).
At a without notice hearing seeking permission to apply for financial provision under Part III MFPA 1984, the wife had
submitted that the agreement entered into had not been conclusive (i.e. it had not been turned from an agreement into an
enforceable court order), the valuation of the pensions had been flawed, she had only entered into the agreement under
pressure and, finally, the agreement did not afford her proper financial provision. She was granted permission to make
her application. She sought a substantive order that:
• gave her spousal maintenance;
• gave her child maintenance and other educational expenses for the youngest child (who was now at university); and
• reviewed the valuations and treatment of the pensions
The husband applied (on notice) to have that permission set aside on the grounds that there was a full, final and binding
financial agreement. He did so on two grounds:
• under the EU Maintenance Regulations, the court did not have jurisdiction to entertain W's application for income
provision;
• the first instance judge had not been given the full picture so far as the New Zealand proceedings were concerned.
He produced a letter from his New Zealand barrister which confirmed that an agreement of the kind the husband and
wife had entered into was a final and binding settlement – there was no requirement that it be converted into a court
order to take full and final effect. The agreement could be enforced by an application for specific performance if it was
breached. This was significant evidence and it was not challenged by the wife.
The husband's essential argument was that the wife was seeking a second bite of the cherry. He submitted that all the
wife's claims at the time of the parties' divorce were fully and fairly dealt with in New Zealand, entirely properly according
to New Zealand practice and law and the wife, having spent the full share which she received at the time, should not now
be able to come back in this jurisdiction and have another go.
The wife contended that the English court did have jurisdiction to hear her claim and maintained that she had not been
dealt with fairly in New Zealand and now found herself very short of financial resources.
Held: The husband's appeal was successful.
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The law in relation to applications under Part III MFPA 1984 is now "well and truly" described by the case of Agbaje in
which Lord Collins set out the proper approach to these cases both in general terms and also in the case of preliminary
applications of the kind before Mr Justice Coleridge.
Coleridge J agreed with Lord Collins where he had said that the court should be slow to allow extended debates at the
leave stage and should only prevent applications going forward if the parties seeking to set aside the leave could deliver
a "knock out blow". He quoted Lord Collins:
"It is not the purpose of Part III to allow a spouse (usually, in current conditions, the wife) with some English connections to make
an application in England to take advantage of what may well be the more generous approach in England to financial provision,
particularly in so-called big-money cases. There is no condition of exceptionality for the purposes of s 16, but it will not usually
be a case for an order under Part III where the wife had a right to apply for financial relief under the foreign law, and an award was
made in the foreign country. In such cases mere disparity between that award and what would be awarded on an English divorce
will certainly be insufficient to trigger the application of Part III. Nor is hardship or injustice (much less serious injustice) a
condition of the exercise of the jurisdiction, but if either factor is present, it may make it appropriate, in light of all the
circumstances, for an order to be made, and may affect the nature of the provision ordered. Of course, the court will not lightly
characterise foreign law, or the order of a foreign court, as unjust."
On the EU Maintenance Regulation point, Coleridge J agreed with the wife's submissions as to the meaning of "creditor"
under Article 3 and therefore the court did have jurisdiction to hear her claim. The wife had relied upon the case of Farrell
v Long [1998] 1 FLR 559 as authority for the clear proposition that a maintenance creditor includes a person in the wife's
position i.e. someone who was applying for maintenance included a person bringing a maintenance action for the first
time. Coleridge J said:
"I think a proper reading of the Article, particularly against the background of the case of Farrell v Long drives me to the conclusion
that a maintenance creditor is someone who is an applicant in the sense of a potential creditor. I consider that the Regulation makes
little sense unless that is the proper interpretation. Accordingly I find that the court does have jurisdiction to hear this claim."
Finding that at the without notice hearing the judge had not been aware of (or had possibly misunderstood) the true effect
of the New Zealand agreement and had been under the impression that the approval of the court was required, there was
no option but to set aside the permission the wife had been granted.
Having set it aside, Coleridge J reconsidered the whole question of leave de novo but, of course, with the great advantage
of having been presented with full arguments from both parties. The onus, he said, was on the wife to establish on Agbaje
principles that she had a solid basis for proceeding in the face of a foreign agreement that had the same effect as a final
order i.e. did the New Zealand agreement make any prospect of the wife succeeding so remote as to be insufficient to
justify leave being granted?
The New Zealand agreement, Coleridge J explained, had been as full, fair and final as it was possible to provide for in that
jurisdiction – both sides had had full legal advice and both had had the agreement fully explained to them at that time.
The proper forum therefore to challenge the agreement had to be New Zealand. Furthermore, the wife's grounds for
proceeding in England (for example, the way in which the pension had been treated in New Zealand or the lack of
disclosure) were "very lacking merit" and had virtually no prospect of success – they did not amount to a "solid" ground
for proceedings.
That left the wife with the simple point that she was now facing straitened financial circumstances. Coleridge J, whilst
having sympathy with the wife's position, could not see how, as a matter of fairness, it could possibly be justified to allow
her to launch a second full scale enquiry into the husband's circumstances. If a final order had been made in this
jurisdiction along the lines of the order made in New Zealand, it would be incapable, he said, of being undermined, absent
Barder type factors, simply because a wife had spent her share and needed more.

MET v HAT (No. 2) [2014] EWHC 717 (Fam)
This judgment follows on from the 2013 judgment in these proceedings were Mostyn J had espoused a cautious approach
to awarding maintenance pending suit or legal costs awards where a party's claim to jurisdiction was considered to be
weak.
Since the previous hearing:
• the wife had changed solicitors (again);
• both parties had filed evidence (including Forms E); and
• the wife had obtained expert evidence contradicting the single joint expert's view as to the validity of the talaqs
pronounced by the husband. The SJE had subsequently agreed with the wife's expert.
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To recap, the previous evidence of the single joint expert had pointed to the existence of a strong case that there had been
a valid non-proceedings divorce that was entitled to be recognised in this jurisdiction. Consequently, Mr Justice Mostyn
had exercised caution in making an interim award in the wife's favour – just £20,000 per month in child support and
£50,000 as a contribution to historic costs the wife had incurred.
The wife's expert had highlighted that the single joint expert had overlooked a legal provision in the husband's home
country which said that the triple talaq pronounced by the husband was void and of no effect. His opinion was that the
single talaq pronounced initially by the husband had been an effective divorce and that this was a proceedings divorce
entitled to recognition in this jurisdiction. The single joint expert now agreed with this opinion.
Although the husband had been given permission to obtain evidence from a third expert he still faced a hurdle in the form
of s.51(3)(b) Family Law Act 1996 which requires production of an official document proving the non-proceedings divorce.
No such document had been produced. This turn in events forced Mostyn J to revisit his previous view, which he revised:
"On the basis of the revised expert opinion, I now in turn revise completely my previous view. I am of the view that there is a
strong case that the single talaq pronounced by the husband before the judge in his home country is the effective divorce and that
this is a proceedings divorce entitled to recognition as such in this jurisdiction. Accordingly, the wife, subject to meeting the
jurisdictional requirements under s.15 of the Matrimonial and Family Proceedings Act 1984 (where she has a more than merely
arguable case, particularly if her claim is confined to maintenance - see s.15(1A) of the 1984 Act), would, in my opinion, in all
likelihood, be granted leave under Part III. The wife has a strong case for the grant of leave under Part III. Therefore, in my
judgment, in sharp contrast to my previous opinion, the wife today has a strong case for a substantive award for maintenance
pending suit and a costs allowance, provided that the merits warrant such an award."
Looking at the substantive claims for Maintenance pending suit and a legal services payment order brought by the wife,
the husband submitted that:
• the wife had recklessly dissipated funds and that this should be taken into account when making an interim award – "a
small fortune" had been spent on legal fees since February 2012, she had received £3.125million from the husband already
of which £1.9million had been intended for the wife to use to purchase a house in London and instead of preserving it as
requested, she had bought a villa in Egypt for £2.3million;
• the husband had not known that he was signing an agreement to pay the wife £60,000 a month by way of interim
maintenance; and
• all his money had now gone bar two properties and that he survived on a monthly stipend of £37,000 granted by his
relative, the current ruler of an Arab country.
Meanwhile, the wife submitted that the husband was seriously wealthy but had also recklessly dissipated funds – for
example £4 million of a £10 million inheritance still remained unaccounted for.
Held: Mostyn J revised the original award, awarding the wife £33,166 per month together with a monthly costs allowance
of £10,000.
On the wife's reckless dissipation of funds, Mostyn J remarked that he had not known a case where this had been taken
into account at the maintenance pending suit stage; and it was not appropriate for him to break the mould and do so in
this case:
"An award for maintenance pending suit is by its very nature a measure designed to hold the ring and to ensure that the claimant
can live reasonably pending the final determination of her claims. A legal services payment order is designed to ensure access to
justice and that the parties can litigate on an equal footing. Both types of award are always adjustable if it transpires at the final
hearing that there has been too much or for that matter too little paid. In my judgment, it is not appropriate for me to take into
account a dissipation of money at the maintenance pending suit stage, even if the arguments for taking into account such dissipated
monies at the final hearing appear strong or even very strong."
Applying principle 4 as set out in TL v ML [2006] 1 FLR 1263 ("Where the affidavit or Form E disclosure by the payer is
obviously deficient the court should not hesitate to make robust assumptions about his ability to pay. The court is not
confined to the mere say-so of the payer as to the extent of his income or resources … In such a situation the court should
err in favour of the payee."), Mostyn J was satisfied that he should make robust assumptions as to the ability of the husband
to pay maintenance pending suit. Preferring the evidence of the wife, he declined to accept that H was confined to a
stipend of £37,000 per month.
The wife's budget had been trimmed by her new solicitors and was a far more reasonable figure than had previously been
presented. Her request for £33,166 a month for both her and the children was therefore granted.
Insofar as the legal services payment order was concerned, the wife's costs up to FDR were estimated to be £220,000 and
she sought a monthly costs allowance of £20,000. However, W accepted that some of her own monies should be applied
to the costs and so a monthly costs allowance of £11,000 was ordered until the FDR. In the event that the husband decided
to challenge the validity of the triple talaq pronounced, the wife would receive a further £10,000 a month towards her costs.
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Finally, the contribution of £50,000 towards the wife's historic costs was stayed as the historic costs were likely to be the
subject of a SRA complaint by the wife.

CC v NC [2014] EWHC 703 (Fam)
The wife (aged 70) and the husband (aged 68) had married in 1970. They have two children who were now both in their
early 40s. They had moved to the UK in 1976 and the husband had had a very successful career as a businessman. At the
time of separation, they had substantial assets including properties in England and France, a holiday chalet in Austria,
various offshore trusts and "TA", an "ambassadorial residence" in London worth about £15million. :
The husband was a beneficiary of the offshore trusts which had been settled by his mother (although nobody realistically
suggested that his mother had actually contributed any money to the trusts)
The issue of jurisdiction (and whether or not the husband remained firmly based in London) was somewhat complex and
was the subject of separate proceedings due to be heard at the end of 2014. In 2002, the couple had sold their English
country home and purchased a property in the south of France; they made it clear to the authorities here that they were
relocating to France. However, at the same time, the husband signed a form saying that he was ceasing to be resident in
the UK for tax purposes; in fact in that form, he said he was going to leave for the Lebanon. In the following year, the wife
wrote to Camden Council in relation to council tax, stating that her sole and main residence was in Austria. During the
proceedings, the husband's case was that from 2002/2003, the couple's principal home was in France. The wife refuted
that, claiming that the husband had remained firmly based in London.
In 2011, after over 40 years of marriage, the relationship began to break down and the husband asked for a separation. The
wife began to spend her time predominantly in Austria. The husband gave the wife a fund of money with which she
purchased, as an investment, a two-bed flat in Austria for €600,000. Relations irretrievably broke down in June 2013 when,
at their Provence home, the couple had a "most animated argument . . . in circumstances where the husband had put to
death the wife's pet ram. I say no more about that, apart to say that the circumstances leading up to that lead one to
consider that it is not perhaps altogether surprising that the relationship irretrievably collapsed at that point".
In November 2013, the wife filed a divorce petition – and she claimed almost every jurisdictional basis available:
• that the parties' last habitual residence was in England and Wales and that one or other of them still resided here;
• that the husband habitually resided here;
• in the 12-month period prior to the petition, that she had habitually resided here;
• that she habitually resided here and had resided here for six months and was domiciled here; and
• that the parties were domiciled here.
The husband cross-petitioned for divorce in Austria a few days later. It was quite clear that both were forum shopping.
The wife had then applied for maintenance pending suit at the rate of £393,000 p.a.
The husband's submission was fairly straightforward. Whether the wife had jurisdiction to launch divorce proceedings in
the English courts was a matter of debate; her claim, he said, that England did have jurisdiction was a weak one and
therefore the court had to be cautious in what was awarded in terms of maintenance pending suit. In other words, the
court should proceed very conservatively, in circumstances where it was likely that the wife's claim to jurisdiction would
fail and the husband would find himself having paid out large sums of money to the wife which he would not be able to
recover. He relied on Mostyn J's decision in MET v HAT [2013] EWHC 4247.
Held: The wife was awarded maintenance pending suit at the rate of £170,000 p.a.
Mostyn J agreed with the husband that, on the basis of the wife's own habitual residence, her claim to jurisdiction was a
weak one and would more likely than not fail. He took into account that in the 12 months preceding the date of the
petition, the wife had only been in the jurisdiction for 26 days. In that time, she had purchased a property in Austria,
declared it to be her principal residence and was, in reality, predominantly living in Austria.
However, the wife had not simply relied upon her own habitual residence within her petition. She had also relied upon
the husband's habitual residence being England and that this was the territory where the spouses were last habitually
resident, insofar as one of them still resided here.
Mostyn J noted that in the 12 months preceding the wife's petition, H had spent 83 days in the UK plus a further 28 transit
and medical days i.e. a total of 110 days. Whilst that might not be considered much better than the wife, it was by far more
days than he had spent in any jurisdiction (the next competitor was the Lebanon, with 79 days, followed by France, with
74 days). So, although the exercise is not one of counting days alone, the fact was that, in the 12-month period, the husband
had spent more time in this jurisdiction than in any other individual jurisdiction. He also maintained a significant
infrastructural operation here and his centre of interests were certainly, arguably, in England. Therefore the wife did have
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a strongly arguable case that, in relation to the husband's residence, jurisdiction could be claimed; in those circumstances,
Mostyn J said, it would not be proper for the court to discount her maintenance pending suit claim or otherwise act
conservatively by reference to that factor.
The wife's proposed budget was for £393,000 and Mostyn J looked closely at it to see where savings could be made. The
most significant item in her budget was a claim to be able to rent a house in London at a cost of £170,000. Although the
wife was not keen to take advantage of "TA", given that neither of them went there often, it seemed sensible that the wife
should use the property as her London base and the husband gave various undertakings in that regard. Other claims for
items such as health insurance and car lease costs were either removed (because the husband would pay these direct or
there was another workable solution) or, in the case of clothing, restaurants and travel, were reduced. An eventual award
of £170,000 p.a. was made converted into monthly payments of £14,166.

Joy v Joy [2014] EWCA Civ 520
In the course of financial proceedings, an order had been made that the husband should deliver up a vintage Bentley car
(located in the South of France) so that the car could be transported and stored in England to await further orders of the
court, including, potentially, costs orders in the wife's favour. By the time of this hearing, two new events had occurred:
• the car had been charged or pledged to the wife's solicitors to secure his liability for their costs (this was being challenged
in the financial proceedings under s.37 MCA 1973); and
• the car had been made the subject of a French order relating to a trust dispute.
The husband sought to continue a stay on the deliver up order - the stay had been imposed because of a jurisdictional
challenge. The wife wanted the stay lifted because, if the stay were to remain in place, she would have difficulty arguing
for the French order to be lifted. The husband's past behaviour also indicated, she said, that he would likely take the car
to another jurisdiction to evade enforcement. The husband submitted there was no evidence to support such an allegation
and that the car should remain at his French property until all matters had been concluded.
The unexpected French order had complicated things. Before the deliver up order could be complied with, even if the stay
were lifted, the French order also had to be lifted. As far as that was concerned, there was likely, on the basis that the wife
sought the removal of that order, to be a need to argue in France jurisdictional questions including the question of whether
the trust's claim to the car and the wife's claim in the English matrimonial proceedings were related, and if they were
related, which was the court first seized?
Despite these very interesting tangents, the issue before Lord Justice Patten was whether, in these circumstances, it was
right that the stay should continue.
Held: The stay was lifted.
The question was where the balance of convenience and risk lay. Guided by what steps would best enable the deliver up
order to be complied with, Patten LJ said that he was entitled to take the view that the court should not make an order
which made it more difficult and perhaps impossible for the car to be freed from the unexpected order of the French court.
For that reason alone, and having regard to the fact that no serious prejudice would be caused to the husband or any other
interested parties if the stay were lifted and the car removed to England, Patten LJ lifted the stay to give effect to the deliver
up order (subject to the removal if a French court considered it appropriate of its own order in relation to the car).

Luckwell v Limata [2014] EWHC 1035 (Fam)
Since Holman J's decision in Luckwell v Limata [2014] EWHC 502 (Fam), the parties had agreed that the wife would
purchase a property which the husband would lease from her at a peppercorn rent (remember that Holman J's order was
that the husband was to have the benefit of a larger property until the youngest child reached 22, at which point that first
property was to be sold and a smaller property purchased for H's benefit using 55% of the equity ("the step down"). There
was therefore to be at least one sale and re-purchase of property).
The issue of how the CGT on the step down should be funded had not been considered. The wife contended that the tax
should be borne in the same shares as the division of the capital at that point (45%:55 %:). The husband argued that the
wife should bear the entirety of the tax and that his 55% should not be depleted. Holman J held that the wife should bear
the whole CGT burden as he had not intended for H's 55% share to be reduced by CGT (and therefore that "net proceeds
of sale" did not, ordinarily, include CGT) but the entire structure of the order had been at the wife's behest because she had
wanted to retain ownership of the property.
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Liars and Divorce Lawyers: can an OS/DS hearing help and a possible future for split hearings
in financial remedies?

Byron James, barrister, Fourteen
Family lawyers spend a lot of their lives being paranoid that someone is lying to them, none more so than those who work
in financial remedies. There is an inescapable subjectivity in the determination of whether someone is a liar and rarely in
life is there an objective truth by which one can fairly and objectively measure the truthfulness of anything: the difference
between a truth and a lie can often simply be a matter of perception. Much comes to rely on trust, something easily lost
and hard to gain back, in proceedings as in life; trust can be irrationally placed in people, in proceedings as in life, and
again is a matter of subjective perception.
Determining someone as having lied, or that someone should not be trusted, comes with a burden of significance; it casts
a shadow over them that can lose them the sunshine forever, whether justly or not. Most of the time in proceedings the
importance of demonstrating someone to be a liar takes a backseat to achieving a negotiated settlement, the parties will
often agree to disagree, or the prima facie demonstration of the case at final hearing proves a sufficient catalyst to
overcome any barriers to agreement.
There are cases however where such is the nature of the lying at hand, or the perception that someone is lying, that one
simply cannot move past it such as where one party asserts impecuniosity whilst the other asserts them to be a millionaire.
In such cases, where the polarisation of the positions provides a gap that is simply too wide to negotiate, a decision has to
be made: "is this person a liar?" There will always be people quick to call someone a liar, to irrationally find reasons to lose
trust and try and assert that others, such as the Court, should lose trust too; in proceedings, unlike in life, there is a
mechanism by which a definitive answer can be given, one party vindicated either way, être en vogue, OS/DS hearings.
In OS v DS (Oral disclosure: Preliminary hearing) [2004] EWHC 2376 (Fam) Mr Justice Coleridge approved a settlement
which was achieved by 'a procedural route [which] was novel and, dare I say, innovative' [para 1]. He gave judgment as he
thought the 'procedure adopted in this case [was] potentially of wider professional interest'. At the first appointment, 'many of
the orders for disclosure were by consent' [para 4] and the Husband indicated that he would 'use his best endeavours' to
obtain the information. Such a stringent promise did not in fact seem to bear out, as by the time of the next hearing,
described as a case management hearing, there were 'as far as the wife was concerned, dozens of unanswered questions' [para 5]
with a final hearing listed for ten days later in the year. "It was at this stage that the procedure took a novel turn" [para 6].
Coleridge J stated that he considered it would be 'highly desirable before making any further decisions about disclosure or
production of further documents or joinder of other parties, to have the opportunity of hearing from the husband on oath in relation to
a number of the crucial, central and highly contested financial issues, both historical and current' [para 7]. This was considered as
likely to 'shorten the whole [process] and dispense with the need for many of the further documents and/or joinder of intended parties'.
The "preliminary/oral discovery hearing" was set down for three days and the directions given listing the same are set out
at paragraph 9 of the judgment.
The hearing took place and during the same a negotiated settlement was reached. Coleridge J set out seven points which
had emerged as 'advantages to the process':
a. At a far earlier stage than would otherwise be the case explanations and factual issues can be fully tested.
b. The need for production of further documents can be more rigorously considered. Trips down blind alleys can be
ruled out or at curtailed.
c. Preliminary indications or even findings can be made.
d. The parties (and particularly the party under scrutiny) are able to appreciate at an early stage what they face in terms
of examination both orally and in terms of the production of further documents and the involvement of other parties.
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e. Advisers are in a far better position to make accurate assessments of outcome and so negotiations are more likely to
be fruitful.
f. No time overall is wasted as the final hearing, where these issues would normally be explored, is almost certain to
be shortened.
g. The Court is able to immerse itself in the detail at an earlier stage and give more focussed directions and, in the right
case, indications.
Coleridge J pointed out that this would not be appropriate in all cases and the right to a fair hearing must be ensured, but
in such a case where it was needed for everyone 'to lay their cards on the table' this would be a proportionate way to
overcome the perceived dishonesty of a party being a barrier to settlement.
Where one is dealing with the polarisation of asserted positions, between the fabulously wealthy and the terribly poor, one
cannot pass over Young v Young [2013] EWHC 3637 (Fam) in which earlier in the proceedings Mostyn J had conducted an
OS/DS hearing over the course of 4 days. The procedural issues of the Young case are well known with the case described
by Moor J as being 'beset by difficulties' [para 83]. The case saw 'long periods of time [elapsing] with little happening followed by
intense periods of litigation activity'. The OS/DS hearing before Mostyn J had involved 'extensive evidence' undermined
somewhat by 'all those witnesses' having to give evidence again before Moor J at the final hearing.
Moor J had 'considerable reservations about the [OS/DS hearing] procedure' [para 84)]. He found it hard to follow the transcripts
and had to have the 'important evidence repeated before [him]' (ibid). He '[came] to the conclusion that the OS/DS hearing [has] not
assisted the progress of this case whilst taking up considerable court time at, no doubt, significant expense' (ibid). It was held as
necessary, where one was looking to utilise the 'important role' of taking oral evidence before a final hearing, to ensure that
the same was not 'an unfocussed, wide ranging trawl through the evidence without findings of fact being made at the conclusion of
the hearing.' Whilst not wanting to be too prescriptive, Moor J set out two courses of action where it would be a 'proper use
of court resources': firstly where there is a preliminary issue, such as a post nuptial settlement or disputed trust, and second
where one seeks very specific evidence from a witness about the source or explanation of a document, perhaps in
accordance with Part 21 Inspection Orders.
An OS/DS hearing was recently undertaken in US v SR [2014] EWHC 175 (Fam) J Roberts QC (sitting as a Deputy High
Court Judge) stated [para 33]:
'Because there is common agreement that it will not be possible to move forward with decisions as to distribution until
findings of fact have been made as to computation, I need say no more at this stage about the powers available to me
under sections 23 and 24 of the Matrimonial Causes Act 1973, nor the factors set out in section 25 which will guide the
exercise of my discretion. Absent agreement between the parties, that will be an exercise for another day.'
The judge described how counsel for both parties 'produced lengthy schedules of the findings which they seek in terms of
computation issues' [paragraph 250]. This having hallmarks of Re L hearings as they were formerly conducted prior to the
May 2010 Practice Direction, whereby one seeks findings of fact on allegations of parental misconduct in a schedule before
one can move onto the welfare stage; herein, one seeks findings of fact, referred to by one side as 'marital misconduct',
prior to conducting the section 25 'distribution' exercise.
Extensive findings of fact were made, but some important, and detailed, issues remained for determination [see paragraph
251]. These issues pertained to non-disclosure on both sides and their determination could arguably have an overall effect
on a final hearing judge's view of the parties, the assets and how they should be distributed. One can see similarities here
between the position Moor J found himself in following the OS/DS hearing of Mostyn J and the future final hearing judge
in US v SR following on from the OS/DS hearing before J Roberts QC. If, in US v SR, the matter is not to be heard before
the same judge, will they be able to follow the lengthy transcripts of evidence and judgment sufficiently to enable them
not to require evidence on the same issues from the same witnesses? Can a different trial judge realistically manage issues
of veracity being partially bound by the decisions made in the judgment already given but with issues of fact and veracity
still outstanding?
The concept of Res Judicata was referred to by Moor J as being potentially preventative to a re-hearing of issues ("where it
leads to specific findings of fact that become res judicata so that the issues need not be revisited at the final hearing" – [para 85(a)]
However, there is an important difference between action and issue estoppel, whereby the former provides an absolute bar and the latter
does not, which might render this point more complex (see Coke-Wallis, R (on the application of) v Institute of Chartered Accountants
in England and Wales [2011] UKSC 1 per Lord Clarke JSC at para 26). Clearly, where an OS/DS hearing has been conducted
and findings of fact made, it is only issue estoppel which potentially prevents a re-run of those issues, rather than action
estoppel, meaning that there is no absolute bar on the re-running of those factual issues. If, for example, in US v SR, a
different final hearing judge came to the case, took a different impression of the parties on the remaining factual issues,
which called into question the facts and judgment already given, they might find it appropriate to overcome issue estoppel
and revisit the decisions already made. This especially if the findings already made ran contrary to what was in their
judgment a fair outcome in the case.
It seems therefore that the practice whereby different judges conduct such 'split hearings' is one of the potentially
problematic barriers to their successful operation. If the same judge were ensured to undertake both limbs of the split
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hearing, then much of the practical and technical issues which they seem to cause could be overcome. Alternatively,
different judges could perform the different hearings, but only where issues of fact are finally determined and capable of
being considered separately to the section 25 distribution exercise. Where issues of conduct exist, this is especially hard to
envisage.
This would provide some scope for a wider application of OS/DS hearings and a consequential widening of the
preliminary issues the Court could be asked to determine. The difference between OS v DS and Young was that in the latter
the parties were so entrenched that more was needed than to resolve the issues between them than just a judgment
pertaining to veracity or a preliminary judgment on the content of the asset schedule. The parties were so opposed that a
final decision on all issues between the parties was required from the Court; little was capable of agreement between them.
OS v DS settled, and was a settlement directly referable to the preliminary discovery hearing in the view of Coleridge J.
There are often factual issues between the parties which, at varying stages of the proceedings, can prevent settlement.
Sometimes these can be resolved by jointly obtained valuations, but this is hard when the dispute pertains to the existence
of the asset or the valuation is disputed. These factual issues can provide an enduring barrier to the matter settling and
further, in such a case, it might be that all other issues fall into place once that factual issue is resolved. These issues can
exist without there being allegations of conduct and their resolution not require determination of any other matters, they
are capable of consideration in isolation.
Where there is such a point in issue, and the matter does not settle, why should the parties be required to provide oral and
written evidence on every issue and have the Court impose an outcome on them, when they would, absent the factual
issue(s) between them, be capable of reaching agreement (which they may already have done on a without prejudice basis)
on the content of the asset schedule and its distribution. Whilst Moor J clearly is correct that wide-ranging enquires
without final and proper findings of fact should not be attempted, there does appear good reason for practitioners to invite
the Court to adopt a split hearing approach where there are narrow issues of fact preventing settlement. Having resolved
a valuation or other asset dispute (it could range from the existence and value of an asset to the earning capacity of a party),
the Court could then list an FDR or final hearing, for decision on the distribution of the assets, thus avoiding the costs of a
full final hearing and retaining the parties' autonomy of how their assets should be disposed.
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Children: Public Law Update (May 2014)

John Tughan, barrister, 4 Paper Buildings
In this public law update I will consider:
Ÿ A recent decision from the President relating to both s38(6) applications and the 26 week deadline
Ÿ The ability of a non-parent to apply for leave to oppose an adoption order
Ÿ The weight to be attached to ABE interviews
Ÿ Findings of fact in cases involving equivocal medical evidence.

Section 38(6) applications and the 26 week deadline
It will not have escaped the attention of practitioners in both the public and the private law fields that the weight of
guidance, forms and paperwork generated by the new family court system as well as the Children and Families Act 2014
has increased exponentially as both reforms come into effect. It is not the role of this article to summarise the new
provisions and practitioners should consult the excellent articles elsewhere on the Family Law Week website for such
information. However, recent decisions and indications relating to these new reforms are important in gaining an
understanding as to their implementation and practical effect in cases before the courts. Such a decision is Re S (A Child)
[2014] EWCC B44 (Fam) (25th March 2014) in which the President considers the issue of a s38(6) application and the
interrelationship with the 26 weeks rule. The proceedings began in October 2013 as a result of the mother's drug taking
and lifestyle. In March 2014 the mother's application for a residential assessment was renewed. A number of expert
reports had already been filed by the time this application was heard by the President and those reports noted
improvements in the mother's presentation, both in terms of her commitment to and stability on methadone programme
as well as her anxiety. One of the experts concluded that the long-term nature of the drug abuse meant that many years
of support and treatment would be required. The proposed residential assessment was specialised and highly supervised.
The suggestion was that the assessment would last for 6-12 weeks.
The President reminded himself of the authorities, including Re J (Residential Assessment: Rights of Audience) [2009]
EWCA Civ 1210, [2010] 1 FLR 1290, para 10, in which Wall LJ, as he then was, said:
"I think it important to remember when one is looking either at the independent assessments by social workers or at
applications under section 38(6) of the Act that one needs to be child focused. It is not a question of the mother's right
to have a further assessment, it is: would the assessment assist the judge in reaching a conclusion or the right
conclusion in relation to the child in question?"
He also referred to Re T (Residential Parenting Assessment) [2011] EWCA Civ 812, [2012] 2 FLR 308, para 93, where Black
LJ rejected the proposition that "a parent facing the permanent removal of their child has a right in all cases to an
assessment of their choice rather than one carried out or commissioned by the local authority." She continued:
"Still less is there a principle such as that for which [counsel] contends, namely that parents must be given the chance
to put forward a positive case to the judge determining the issue of whether a care order should be made'."
Sir Nicholas Wall P, para 53, identified the "critical questions" as being:
"(1) does this child's welfare warrant an assessment under section 38(6) of the Act? And (2) in looking at the timetable
for the child, is there evidence that this mother will be able to care adequately for the child within the child's timetable?"
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The amendments to section 38 of the 1989 Act effected by the Children and Families Act 2014 were set out:
"(7A) A direction under subsection (6) to the effect that there is to be a medical or psychiatric examination or other
assessment of the child may be given only if the court is of the opinion that the examination or other assessment is
necessary to assist the court to resolve the proceedings justly.
(7B) When deciding whether to give a direction under subsection (6) to that effect the court is to have regard in
particular to –
(a) any impact which any examination or other assessment would be likely to have on the welfare of the child, and
any other impact which giving the direction would be likely to have on the welfare of the child,
(b) the issues with which the examination or other assessment would assist the court,
(c) the questions which the examination or other assessment would enable the court to answer,
(d) the evidence otherwise available,
(e) the impact which the direction would be likely to have on the timetable, duration and conduct of the proceedings,
(f) the cost of the examination or other assessment, and
(g) any matters prescribed by Family Procedure Rules."
The President held that the key point is the use in common in section 38(7A) of the 1989 Act, section 13(6) of the 2014 Act
and FPR 25.1 of the qualifying requirement that the court may direct the assessment or expert evidence only if it is
"necessary" to assist the court to resolve the proceedings.
"[N]ecessary" in section 38(7A) has the same meaning as the same word in section 13(6), as to which see Re TG (Care
Proceedings: Case Management: Expert Evidence) [2013] EWCA Civ 5, [2013] 1 FLR 1250, para 30, and In re H-L (A
Child) (Care Proceedings: Expert Evidence) [2013] EWCA Civ 655, [2014] 1 WLR 1160, [2013] 2 FLR 1434, para 3."
As to the issue of timescales the President held that consideration of the principle set out in the interim PLO and shortly
to be reinforced by section 14 of the 2014 Act was required. Section 14 of the 2014 Act amends section 32 of the Children
Act 1989 so that a timetable will be drawn up with a view to disposing of the proceedings without delay and "in any event"
within 26 weeks. That timescale may be extended "only if the court considers that the extension is necessary to enable the
court to resolve the proceedings justly." Extensions require specific justification and are not to be routine (subsection 7).
The President said this:
"Section 32(1)(a)(ii) does not describe some mere aspiration or target, nor does it prescribe an average. It defines, subject
only to the qualification in section 32(5) and compliance with the requirements of sections 32(6) and (7), a mandatory
limit which applies to all cases. It follows that there will be many cases that can, and therefore should, be concluded
well within the 26 week limit. I repeat what I said in my first 'View from the President's Chambers: The process of reform',
[2013] Fam Law 548:
"My message is clear and uncompromising: this deadline can be met, it must be met, it will be met. And remember,
26 weeks is a deadline, not a target; it is a maximum, not an average or a mean. So many cases will need to be
finished in less than 26 weeks."
However, the President also said this, in Re B-S [2013] EWCA Civ 1146:
"We do not envisage that proper compliance with what we are demanding, which may well impose a more onerous
burden on practitioners and judges, will conflict with the requirement, soon to be imposed by statute, that care cases
are to be concluded within a maximum of 26 weeks. Critical to the success of the reforms is robust judicial case
management from the outset of every care case. Case management judges must be astute to ensure that the directions
they give are apt to the task and also to ensure that their directions are complied with. Never is this more important
than in cases where the local authority's plan envisages adoption."
And:
"If, despite all, the court does not have the kind of evidence we have identified, and is therefore not properly equipped
to decide these issues, then an adjournment must be directed, even if this takes the case over 26 weeks. Where the
proposal before the court is for non-consensual adoption, the issues are too grave, the stakes for all are too high, for the
outcome to be determined by rigorous adherence to an inflexible timetable and justice thereby potentially denied."
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In Re S the President concluded that his approach in Re B-S was entirely compatible with the requirements of section 32.
It applied not just in the particular context under consideration in In Re B-S but more generally.
He approved the words of Pauffley J in Re NL (A child) (Appeal: Interim Care Order: Facts and Reasons) [2014] EWHC
270 (Fam):
"Justice must never be sacrificed upon the altar of speed."
Having set out the mandatory deadline ("the deadline must be met") the President goes on to envisage three different
forensic contexts in which an extension to the deadline may be necessary:
(i) Cases where it is obviously not possible to conclude in 26 weeks (heavy medical evidence with a separate
fact-finding hearing, FDAC type cases, international cases or cases where special measures are required for the
purposes of meeting the parental disabilities are given as examples).
(ii) Cases where something unexpected happens (late allegations surfacing or the emergence of a potential family carer
late in the day are given as exmaples)
(iii) Cases where litigation failure by a party makes it unjust to conclude (as in Re B-S)
In deciding whether an extension beyond 26 weeks can be authorised "necessary" means only the "imperative demands of
justice – fair process – or of the child's welfare will suffice."
In Re S the extension beyond 26 weeks was not necessary. This is because the already filed expert evidence gave, the
President concluded, no "solid, evidence based" reason to believe the mother could make the necessary changes within S's
timescales. Notwithstanding the improvements in M the conclusion of the court was that S's timescales pointed to no
further delay.
Re S was a case in which the alternative option for the child was a special guardianship order to members of the extended
family. Accordingly, it did not strictly fall within the Re B (A Child) [2013] UKSC 33 non-consensual adoption category.
It may be that that is why the well-known dicta from the Supreme Court (only approve the care plan as a last resort, where
nothing else will do) was not referred to in Re S. However, whilst a special guardianship order is a different category of
permanence from an adoption order, permanence it is.

The ability of a non-parent to apply for leave to oppose an adoption order
It may only be the anecdotal experience of this practitioner but it seems as though applications for leave to oppose
adoption orders, as well as for permission to apply to revoke placement orders, are on the increase. Of course, this may
be as a result of the Re B-S decision which lowered the hurdle to such applications, at least in the discretionary stage of the
legal test. In Re G (A Child) [2014] EWCA Civ 432 the court was deciding an application by a non-parent who had cared
for a child, until his removal under care and placement orders, for leave to oppose adoption. McFarlane LJ gave judgment
and decided that a person who is not a parent could apply for leave to apply for a residence order by virtue of s29 ACA
2002 pursuant to the Part 18 FPR procedure. In such an application the welfare of the child was not paramount. Although
change of circumstances was not part of the test in such an application, such considerations were of great relevance to the
application.

The weight to be attached to ABE interviews
In R (A Child) [2014] EWCA Civ 270 the Court of Appeal was considering an appeal against findings of fact and the weight
to be attached to ABE interviews. The mother made an allegation of sexual abuse against the father to the school. The
child was taken into police protection and interviewed the same day. That interview was not audio or video recorded,
because it was intended to be a discussion preliminary to an ABE interview, but there was a note of it prepared by a social
worker. The father denied the allegations and the mother retracted them and alleged a professional conspiracy. The court
made a finding of fact against the father that he had inappropriately touched the child but not for the purposes of sexual
gratification. The court also found that the mother failed to protect the child.
Ryder LJ took pains to limit his comments on ABE interviews and reminded himself that each case was fact-specific.
Examples of cases where the interview was so flawed as to provide little evidential weight were TW v A City Council
[2011] EWCA Civ 17, [2011] 1 FLR 159 and, in contrast, Re: H (A Child) Number 2 [2014] EWCA Civ 232. In this case,
however, the source of the allegations was not limited to the interview. If it were, the flaws would be fatal to the findings.
But the ABE guidance was "not mandatory in the sense that a breach renders the evidence inadmissible or so fatally
compromised that it is unreliable and should be given no weight. Each case is fact sensitive."

Findings of fact in cases involving equivocal medical evidence
Re P (Findings of Fact) [2014] EWCA Civ 89 was a case involving equivocal medical evidence on the issue of whether the
child had been non-accidentally injured. Although it was a private case, the principles of evaluation of such evidence are,
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of course, applicable to public law applications involving such issues. The medical evidence was equivocal in the sense
that the fit suffered by the child could have had a number of causes. The causes were consistent with both traumatic and
non-traumatic events. However, the boyfriend had lied about events surrounding the injuries and, after giving herself a
Lucas direction, the Recorder made findings adverse to him.
Black LJ rejected the submission that the judge had reversed the burden of proof:
"In an appropriate case, findings of non-accidental injury can be made even though the medical evidence does not
establish that there has been such an injury. The court has to consider the totality of the evidence as the judge did here
and to make findings on the balance of probability. I do not wish to assert that a certain type of evidence (for example,
lies) can or cannot, in principle, be sufficient to establish that a non-accidental injury has occurred or that any other
allegation in family proceedings is made out. So much depends upon the nature and quality of the evidence as a whole."
However, in this case, it was not permissible for the judge to have concluded that the non-medical evidence, which was
not particularly robust in nature, pointed inexorably to one or other medical conclusion.
8.5.14
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Terminating a Father’s Parental Responsibility: Preserving the legal status quo

Alex Verdan QC, 4 Paper Buildings, and Saoirse Townshend, barrister, 36 Bedford Row

In the first reported judgment on the issue since 1995, the Court of Appeal has upheld Baker J's decision to terminate the
parental responsibility of a father, relying upon the paramountcy of the child's welfare.
Re D (A Child) [2014] EWCA Civ 315 concerned D who was born to the parties in 2004. In 2009 the appellant father
pleaded guilty to sexual offences committed on two of the applicant mother's daughters. He was sentenced to a total of 48
months imprisonment. He was released at the halfway point in June 2011. Immediately upon his release from prison, the
mother issued an application under section 4(2A) of the Children Act 1989 for the termination of the father's parental
responsibility. The father applied for a specific issue order requiring the mother to supply annual reports as to the child's
progress.
The only other reported case on the termination of parental responsibility dates back to 1995: Re P (Terminating Parental
Responsibility) [1995] 1 FLR 1048 at 1053. In that case Singer J allowed an application to terminate parental responsibility
(acquired by a parental responsibility agreement) in relation to a father who had been sent to prison for causing serious
injuries to his child. The judge held that the order was justified as the father had "forfeited" his parental responsibility and,
in considering the merits of the application for parental responsibility in these circumstances, a court would not have
granted the application.
Baker J found no reason to depart from Re P, despite counsel for father's submissions as to the age of that case and the
subsequent changes to the law with the introduction of the Adoption and Children Act 2002 and the Human Rights Act
1998. The judge concluded that the "magnetic factors" in this case were D's emotional needs, the harm he had suffered, and
the risk of future harm. He concluded that D's emotional security would be imperilled were the father to continue to have
any further involvement in his life. Applying the principles in Re P, Baker J found that it would be inconceivable that
parental responsibility would have been granted if applied for now. Furthermore, he found that there was no element of
the bundle of responsibilities that make parental responsibility which this father could in present or foreseeable
circumstances exercise in a way which would be beneficial for D.
Permission to appeal was granted on three of the five grounds submitted, namely:
I. The learned judge failed adequately to take into account the advent of the Adoption and Children Act 2002 and
Human Rights Act 1998 in his application of the Re P (Terminating Parental Responsibility) [1995] 1 FLR 1048 to the facts
of this case.
II. The learned judge was plainly wrong to consider the respondent mother had discharged the burden of proof in light
of the lack of cogent evidence as to the risk of the Appellant's sexual recidivism.
III. The learned judge failed to make a proportionate order or take into account important policy considerations,
namely the position of unmarried fathers if applications to terminate parental responsibility become more common
and, as Singer J feared in Re P, the application becomes: "a weapon in the hands of a dissatisfied mother".
Permission was refused on the question of whether s.4(2A) was incompatible with the rights set out in articles 8 and 14
ECHR relying on the 15 year old European Court of Human Rights ruling in Smallwood v UK (1999) 27 EHRR 155 that the
differential treatment of married and unmarried fathers was reasonably and objectively justified.
Giving the leading judgment in the Court of Appeal, Ryder LJ upheld Mr Justice Baker's findings that D had suffered
serious emotional harm as a result of his father's crimes and that he was at risk of future harm because of his status within
the family.
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In relation to the first ground of appeal, Ryder LJ held that whatever the legal changes since Re P, namely the amendments
to CA 1989 by section 111 Adoption and Children Act 2002, and the introduction of the Human Rights Act 1998, this did
not affect Mr Justice Baker's correct articulation of the test to be applied when considering an application to terminate
parental responsibility [paras. 18 – 21 of his judgment]. The concept of paramountcy of welfare remains the governing
principle to be applied [18]. Ryder LJ was satisfied that the High Court was right to apply the welfare checklist as an
analytical tool to find that D's welfare would be "imperilled" if father were to have any involvement in his life [21].
The second ground relied upon by the appellant related to the purported paucity of evidence of sexual risk. Ryder LJ stated
that the court would be very hesitant to interfere with the High Court's assessment of the evidence having heard that
evidence live. Ryder LJ related the findings made in the lower court, all of which based this court's assessment of the
appellant's credibility, insisting that Baker J was entitled to conclude from this that there was a danger of further damage
to the family if the father had any further involvement. Again, the ratio of Re P was supported; this father could not prove
that he was capable of exercising his parental responsibility "with responsibility" [26]. It is important to note that the father
did not seek direct contact but did apply for a specific issues order for yearly updates; an application which was refused
by the High Court.
Finally, the Court of Appeal considered the proportionality of the decision to terminate parental responsibility under
Article 8 ECHR in light of the fact that other less draconian orders were available. The father argued that Baker J had failed
to properly consider the imposition of an order under section 91(14) which would have limited his access to the courts in
the event of further applications made, but would not have gone so far as to terminate the link between father and child.
Ryder LJ proposed that there is no hierarchy of orders such that one is less significant an interference than the other [30].
He found that Baker J was correct to terminate parental responsibility because the appellant was unlikely to be able to
exercise parental responsibility consistently with the welfare of his son. However, this in part was based on the conclusion
that any future involvement in D's life or threat of future involvement would have a detrimental impact on D's welfare. In
this case it is worth noting that the extent of father's proposed involvement was only yearly updates. Therefore this may
not sit altogether comfortably with Lord Justice Ryder's observation: "It is perhaps important to note that although the
judge concluded that it was unlikely that this father would exercise his parental responsibility consistently with the
welfare of his son, he did not conclude that his access to the court should be limited. That was no doubt because the father
has not used the processes of the court to adversely impact on his son's welfare. His use of the court has to date been
entirely appropriate [30]." Nevertheless, Ryder LJ did concede that both orders can be rightly regarded as draconian in
effect [30]. It was then a matter for the judge to find the appropriate and proportionate order.
Ryder LJ ends his judgment with a cursory note of warning; that the case should not be construed as allowing it to become
easier to remove an unmarried father's parental responsibility. In light of courts' greater acceptance of shared parenting
arrangements and the increasing number of children, 45.7%, born in to unmarried households, it is hoped that the courts
will take heed and be particularly wary when determining applications of this sort.
9/5/14
For another article on termination of parental responsibility, written by Esther Lieu of Queen Square Chambers in
anticipation of the Court of Appeal's judgment, please click here.
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The Serial Removal of Children from Young Mothers – is this right?

Maureen N Obi-Ezekpazu FRSA, Barrister and Mediator, Family Matters
On 3rd December 2012 the Family Justice Council met for its 6th annual debate, held at Central Hall, Westminster. It was
chaired by Rt. Hon. Lord Justice Thorpe, the then Deputy Chair of the Family Justice Council. This was an especially
important debate, coming as it did at a time when reforms of the family court system were being formulated, because it
touched on a subject that simply is not addressed by the reformers or anywhere else in the Child Protection system. The
Council met to debate this motion: Women who have children removed to care, year after year, are being failed by a system
unable to respond to them as vulnerable adults needing support in their own right". A transcript of the debate is here.
Dr Karen Broadhurst of University of Manchester proposed the motion and presented preliminary findings from a pilot
study she was undertaking between 2008 and 2012. The study focused on 30 mothers under the age of 25 years who had
had, between them, 116 children removed into care.
These figures are stark but because they concern a very small sample of women, perhaps they do not reveal the true nature
of the problem. That problem is that large numbers of children and families are not being helped to stay together but are
processed by the family courts on the basis of an initial negative assessment of their parenting capacity or of a
psychological assessment of them.
Another participant in the debate, Tina Wilson, an Area Safeguarding Manager, provided the following statistical data
from Suffolk, where she practises, for financial year ending 2011/2012: in that period 34 babies were removed from 24
mothers. Of those babies 24 had siblings who had themselves been removed. Of the mothers four had seventh and eighth
babies.
Ana Wright, Independent Consultant in Education and Children's Services, spoke in favour of the motion and provided
the following statistical information for Reading Council: 30 mothers, aged 26 years, had had between them 106 infants
removed.
The cost of an internal foster placement, per infant, was £66,000. The cost of an external foster placement, per infant, was
£102,000. The average number of children removed per mother was three. The average cost of removal per mother was
£200,000 (for an internal foster placement) and £300,000 (for an external foster placement).
In respect of a mother who had had eight children removed the cost was between £500,000 and £800,000 to place her
babies. It is interesting that the average cost of assessment of parenting capacity of a mother was £4,000.
These figures and samples are small and it is suggested that if all local authorities in England and Wales were approached
and asked to provide the same information the extent of this problem would become clearer. However, even on the
information provided here, there is real cause for concern.
Dr Broadhurst and Claire Mason have published a paper in the Journal of Social Welfare and Family Law on 21st June 2013,
pages 291- 304, entitled Maternal outcasts: raising the profile of women who are vulnerable to successive, compulsory
removals of their children – a plea for preventative action. It is a worthy read and the first real piece of research into this
deeply hidden issue.
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According to CAFASS and local authority records, 25% of all looked after children are from mothers who have had
successive children removed from their care. Those mothers, according to the available information, are young and
vulnerable mothers, mostly under 25.
After completion of care proceedings there is no support provided to these mothers. Practitioners in our family court
justice system will no doubt point to the final care plans of children who have a plan for adoption where it is said
repeatedly that support will be provided to the parents. The statistical data suggest this is not what in practice happens
and this failure is perhaps a contributing factor to the removal of subsequent babies.

Why raise this now?
In many cases where the writer has represented a young and vulnerable mother there has been a lack of resources that
specifically address these mothers' needs. The writer has made a number of requests for information from local authorities
on the provisions that are made for the very young and vulnerable mother. The answers have been the same: nothing
specific. Young mothers often present with a range of needs but the prevailing need is never addressed: to be assisted in
a way that allows them to reach their full potential as parents. The one-fits-all system automatically operates with mothers
being placed either in mother and baby foster placements or residential assessment centres. Neither of these on the whole
addresses these mothers' needs. Whilst the needs of the children are paramount, in the instance of a new mother and baby
it is the needs of the mother that must be addressed in order to ensure the child's needs are safeguarded. Both are equally
important and neither can usurp the other without detriment to both.
We are in the midst of enormous change in the child protection system. All parts of the system are affected and are in
various states of transition. These changes immediately affect families. There appears to be little parental influence, by
which I mean asking parents what will work for them. Equally there has been no acknowledgment within the changes of
the parents' ability to know and act in the best interest of their children. It is worrying to say the least that this process of
change is happening and those whom it will affect have not been consulted. A family court system which sees the child as
separate and standing apart from its birth family is unsustainable. It is my considered opinion that this mindset is the
primary reason why parents have not been consulted. The plight of these women and men affected by multiple removals
has come into focus for me because I have, as a practitioner, acted for many over the last 25 years and the outcome for these
families has been poor. I fear the debate is long overdue and perhaps late since the changes to the family court justice
system are in full swing. Yet I am hopeful that practitioners will acknowledge that this as a real problem and one which
requires immediate attention.
I suggest that the following are primary reasons why the debate on the serial removal of children from young mothers
must be considered at a level at which possible solutions can be formulated.
1. The passage and coming into force of the Children and Families Act 2014.
2. The 26 week time limit on proceedings in care proceedings.
3. The placement of children for adoption at the outset of proceedings.
4. The restriction on the use of expert/outside evidence – inability of parent to challenge parenting capacity assessment
undertaken by social services.
5. The quality of the parenting capacity assessment where cost has driven local authorities to carry out shorter
assessment or to rely upon outdated information from previous proceedings in respect of a sibling.
6. The inability of children and adult services to work together where a parent has her own care needs.
7. The difficulty of obtaining an adult services assessment and care plan for vulnerable adults who are parents.
8. The coming into force of the Care Act on the 14th May 2014.
9. The establishment of the new family court on 22nd April 2014.
10. The research and subsequent production of the CanParent report in May 2014 as it relates to universal parenting
classes.
11. The commercialisation of parenting.
12. The further restriction on public funding.
13. The LAA's funding code's clear steer away from work that seeks to improve a parent's ability to parent (therapy is
not to be paid for by the State in the form of public funding being used for this purpose).
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14. The reduced numbers of experienced lawyers representing the interests of local authorities, parents and children
largely due to the real reduction in income from representing publicly funded clients.
15. CAFCASS becoming part of the Ministry of Justice – query whether it retains its independence and ability to
advocate fearlessly for the child.
16. The movement of significant amounts of funding from social care to adoption services to the detriment of the birth
families.

Solutions: better outcome for children and families
In these circumstances no solution is an easy one but in the goal of providing for better outcomes for children and families
there is cause for hope. What can practitioners do to assist clients and ensure that the family is promoted as a unified
whole? The starting point is to acknowledge that multiple removals from a limited number of vulnerable parents is a real
problem that threatens the family and family life as we know it. It is essential as a practitioner to recognise that when you
represent a mother/vulnerable parent who has already had a child removed because of a negative assessment, this fact of
removal will be the single most difficult hurdle for that parent to surmount and you will need to address it creatively. The
use of residential assessments centres, mother and baby foster placements and psychological assessments do not, on the
data available, meet the needs of this identified parent group. Thinking outside of the traditional boxes will be a vital key
to finding individual solutions for these parents. The one-fits-all system is unreliable as it produces poor outcomes for
children and families. There exist a number of organisations that offer assistance to parents to great effect. I suggest that
practitioners visit organisations such as Parenting UK, which has as members many organisations that work directly with
parents, finding solutions for their particular parenting issue. Another organisation that works directly with parents and
assists in finding long term solutions to parenting issues facing poverty is ATD Fourth World. Poverty impacts on a
parent's ability to meet their family's need. It is my considered view that practitioners' ability to assist their clients will be
enhanced by working and obtaining a greater understanding of the issues families face, by becoming attuned to the work
of parenting organisations across the UK and by working creatively to find solutions for their family clients.
There is much to learn from organisations such as Parenting UK and ATD Fourth World and how they interface with the
parenting community. When that interface translates into practical help for the family this will and does impact on the
outcomes for children and families. These organisations rarely feature within the family court justice system. Many of the
organisations who are members of Parenting UK or ADT Fourth World (there are many others not highlighted here) have
their own individual attributes and qualities befitting a more bespoken service to those parents identified as in need of
their services. The results are outstanding. There are also pre-court proceedings initiatives which have resulted in better
outcomes for children.
The full data from the research undertaken by Dr Broadhurst and Claire Mason are yet to be published. It is understood
that the data will be available later this year. It is sure to make interesting reading and will be, in the writer's view, a firm
foundation from which to spring innovative solutions for this very real family dilemma.
Maureen N Obi-Ezekpazu, FRSA is a Barrister and Mediator at Family Matters.
18.5.14
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Nuptial Agreements: Limiting the Family Lawyer’s Exposure to Negligence Claims

Family Law barristers, Andrzej Bojarski, Head of the Family Law Team at 36 Bedford Row and Rhys Taylor of 30 Park
Place, Cardiff, and 36 Bedford Row

The Importance of Legal Advice in Marital Agreements
The principles to be applied on an application for a financial remedy where the parties entered into a pre-nuptial
agreement were stated by the Supreme Court in Granatino v Radmacheri and have been the subject of much commentary
since, as well as being the subject of a Law Commission consultation and recent report.
In the Granatino v Radmacher appeal the Supreme Court did not make it an absolute pre-requisite to giving decisive
weight to a pre-nuptial agreement that the parties had legal advice prior to the agreement being signedii . The test was
whether the agreement was "freely entered into by each party with a full appreciation of its implications" [para 69]. In making it
clear that legal advice was not a pre-requisite to the enforceability of the agreement the Supreme Court chose not to adopt the earlier
suggestions on marital agreements made by the Home Office in its 1988 consultation paper 'Supporting Families'iii . That paper
stated that an agreement would not be binding where, amongst other factors, 'one or both of the couple did not receive
independent legal advice before entering into the agreement'. Notably, the recent Law Commission report on marital
agreements, Matrimonial Property, Needs and Agreements recommends that independent legal advice for both parties
should be a pre-condition to the validity of the proposed Qualifying Nuptial Agreement (as to which see infra).
Since the Radmacher decision Mostyn J has provided further guidance on marital agreements in Kremen v Agrestiv (No
11). Despite the Supreme Court's reluctance to set formal prerequisites for giving an agreement decisive weightv Mostyn
J suggested that in practice the law would normally demand this. He provided the following guidance as to what might
be expected by way of disclosure and legal advice for a pre-nuptial agreement to be given decisive weightvi.
It seems to me that it will only be in an unusual case where it can be said that absent independent legal advice and full
disclosure, a party can be taken to have freely entered into a marital agreement with a full appreciation of its
implications. After all, almost every common law country that has legislated in this field has as a key pre-condition
these requirements as well as a safety-net where the agreement is judged to be "unfair" (e.g. British Columbia) or
"unjust" (e.g. New Zealand) or "unconscionable" (e.g. Australia). It would surely have to be shown that the spouse, like
Mr Granatino, had a high degree of financial and legal sophistication in order to have a full appreciation of what legal
rights he or she is signing away.
The emphasis is the judge's own. This is a significant passage because it suggests that independent legal advice and full
disclosure are not merely part of the assessment as to whether the agreement is 'fair' (which is the way many had read the
decision in Granatino v Radmacher) but a 'key pre-condition' to the agreement being taken into account.

What is Expected of the Lawyer Advising a Party to a Nuptial Agreement?
All matrimonial lawyers will have noted an increased interest in and use of nuptial agreements since the decision in
Granatino v Radmacher. The dicta of Mr Justice Mostyn are an important reminder that lawyers will normally need to be
involved in the process of preparing and agreeing such agreements because, if the Kremen v Agrest guidance is widely
adopted, it will only be in very unusual cases that a 'DIY' agreement put together over the kitchen table will meet the 'key
pre-condition' set by Kremen v Agrest.
The decision discussed above is a clear indication that in most cases concerning nuptial agreements there will be an
expectation that both parties will have had independent legal advice prior to signing the agreement (i.e. any lawyer
advising one party to the agreement may be negligent if he or she does not advise the client to ensure that the other party
also takes independent legal advice or at least has a reasonable opportunity to do so). However, the nature of that advice
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and the adviser's duties are not spelt out in the matrimonial case law decided to date. Assistance may be found in other
comparable areas of law.
The requirements of independent legal advice have received considerable judicial consideration in the course of the
development of the doctrine of undue influence, especially in the context of commercial loans and mortgages to which
husband and wife are both partiesvii. In Smith v Cooperviii the Court of Appeal defined independent legal advice as:
'advice to and for the benefit of the one party alone given by an adviser whose duty it is to consider the position of that
party and to advise her (it would usually be a female) so that she can given thought, free of any influence or
dependence on the other party, as to whether she really does want to enter into the transaction, bearing in mind its full
implications from her point of view'.
No doubt based on the collective experience of those undue influence cases in the context of commercial lending, many of
the commercially available precedents for nuptial agreements, to date, include a certificate to be completed by each party's
adviser, along the following lines:
Prior to [ ] entering into this Deed I have provided to [ ] independent legal advice as to the following matters:
1. The effect of the agreement on his/her rights;
2. Whether, at the time my advice was given, it was to his advantage, financially or otherwise to enter into the
agreement;
3. Whether, at that time, it was prudent for him to enter into the agreement; and,
4. Whether, at the time and in the light of such circumstances which were reasonably foreseeable, the terms of the
agreement were fair and reasonable.
This formulation may have its origin in the Australian legislation on Binding Financial Agreements. The Australian
experience was considered by the Law Commission during its consultation and report on Matrimonial Property, Needs
and Agreementsix. In its originally enacted form this legislation required independent legal advice for such an agreement
to be valid and binding. The legal advice was required to go beyond explaining the effect of the agreement but also as to
whether the agreement was financially advantageous and one that it was prudent for that party to make. While most
lawyers will find sub-paragraph 1 of the above declaration palatable enough, sub-paragraphs 2, 3 and 4 provide a much
greater challenge, whether one is advising the economically stronger or the economically weaker party. Prior to taking a
deep breath and signing a certificate in these terms the lawyer may wish to pause and consider the consequences of
assuming this duty of care.
Paragraphs 2 and 3 of the above formulation of the legal advice certificate almost certainly go beyond the qualifications or
expertise of a family lawyer. Those are matters which may even extend beyond the scope of a family lawyer's indemnity
cover as they stray into the arena of financial or commercial advice rather than legal advicex . The Australian experience
of the Binding Financial Agreements legislation was that many family lawyers refused to offer such advice and provide a
suitable certificate. As a result, the law was amended so that the legal advice requirement is now satisfied by providing a
certificate that the lawyer had advised on 'effect of the agreement on the rights of [the party] and about the advantages and
disadvantages, at the time that the advice was provided, to that party of making the agreement.' Even this formulation
can be a challenging duty to meet.
Taking on board the Australian experience, the Law Commission's recommendation for the legal advice requirement for
the proposed "Qualifying Nuptial Agreement" was for a statement to be signed by both the lawyer and the client to the
effect that the client has been advised:
(i) That the agreement is a qualifying nuptial agreement that will prevent the court from making financial orders
inconsistent with the agreement, save so far as financial needs are concerned;
(ii) Of the effect of the agreement on the rights of the party being advised.
Even in this more limited form, the requirement is likely to be for more than merely formulaic advice. The lawyer will be
expected to evaluate the particular circumstances of the case and consider what the consequences of the agreement might
be for the client in the future not only based on what is known at the time the agreement is entered into but also
anticipating foreseeable changes in circumstances in the future. This remains a demanding task which the lawyer
undertakes.
The family lawyer's duty of care must be discharged to the standard of the reasonably competent practitioner undertaking
the type of work in questionxi . The standard is the 'reasonable average'xii The standard expected of the reasonably
competent practitioner will be determined by reference to what was competent at the time the work was undertaken. In
the area of pre-nuptial agreements, there have been significant developments in recent years, making it a sometimes
complex question as to when a reasonably competent service has been performed. What should a family lawyer have
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advised a client 3 months before the Radmacher decision in the Supreme Court? What advice should now be given, after
the Law Commission report, pending any further statutory enactment (bearing in mind that the Lord Chancellor's
response to the report appears favourablexiii )? What is the status of the commonplace certificate provided by family
lawyers on signing off a pre nuptial agreement, given that the Law Commission now suggests a leaner certificate, based
upon Australian experiences? It is clear from the case of Williams v Thompson Leatherdale (A Firm) [2008] EWHC 2574 (QB),
[2009] PNLR 15, [2009] 2 FLR 730xiv (in the context of advice negligently not given 3 months prior to the decision of the
House of Lords in White v White [2001] 1 AC 596) that there may be a duty upon lawyers to anticipate and explain to
clients possible (falling short of certain) significant future changes in the law. It is suggested by the authors that it would
be unwise to simply ignore the contents of the Law Commission report on the basis that it may never be implemented.
Further, the guidance as to the content of legal advice at 7.59 of the Law Commission report may well prove to be adopted
as a statement of current good (i.e. reasonably competent) practice in any event.

The Indeterminate Scope of The Lawyer's Assumption of Risk
Of course, while nuptial agreements produce a new area of work for family lawyers, they also carry new risks. The liability
for negligent advice in relation to a pre-nuptial agreement could be massive, particularly as (i) these agreements are most
common in cases where the assets are substantial and (ii) the wealth may grow very significantly between the making of
the agreement and the date of divorce, making the precise liability impossible to determine at the point of preparing the
agreement.
The limitation period for negligence flows from the date upon which loss is sustained as a result of the negligence. Is that
the date upon which the agreement is entered into (thereby limiting liability for 6 years or so after the work on the
agreement is done) or is it the date upon which the court determines that the pre-nuptial agreement did not serve its
intended purpose as a result of negligent advice or drafting (which could be many years hence)? The answer to that
question is not entirely clear and may depend on the specific facts of individual cases.
The Latent Damages Act 1986 added s.14A to the Limitation Act 1980. This extends the period within which an action can
be brought for negligence which causes 'latent' damage very considerably. Section 14A extends the usual 6 year period
for bringing a claim for negligence to 3 years after the date when all the material facts about the damage which is the
subject of the claim are known or should reasonably have been known. There is a 'long-stop' limitation date barring claims
after the expiration of 15 years from the date of the negligent act or omissionxv . It is certainly conceivable that a marital
agreement could contain a clause (or fail to contain a vital clause, as the case may be) which may reveal its negligent nature
only at the stage when advice is taken by a spouse at the point of marital breakdown many years after the agreement was
entered into by the parties..
What if the same negligent clause was used by the same lawyer in 50 pre-nuptial agreements? Aside from the regulatory
issue of informing past clients of the negligence, a cohort of this size is likely to contain parties who will divorce. Those
former clients may have suffered loss as a result of the negligent clause and seek redress. The same could arise where the
same negligent advice is given to a number of clients prior to their signing of nuptial agreements. Is any professional
person truly brave (or casual?) enough to simply shrug the risk off and continue to churn out marital agreements
regardless? Anecdotal experience suggests that many family lawyers are content to do so. In all the circumstances, it is,
worth pausing to consider the ways in which the family lawyer's exposure to liability might be limited.

Limiting the Liability
Of course, the easiest way to avoid liability for negligence in preparing marital agreements is to decline to either draft them
or to advise clients in relation to them. So far as the self-employed bar is concerned, since 1 March 2007 it has not been a
breach of the "cab rank" rule to decline instructions, "… where the potential liability for professional negligence in respect
of a case could exceed the level of professional indemnity insurance which is reasonably available and likely to be available
in the market for him to accept." A few practitioners choose to take this cautious approach, but if the law permits marital
agreements to influence the outcome of financial remedy applications it is inevitable that many lawyers will wish to satisfy
the requirements of clients who desire the benefit of such agreements.
The following seem to be possible options which can be considered when embarking on drafting pre-nuptial agreements:
• Take out adequate professional indemnity insurance;
• Require a waiver or indemnity from the client and/or limit liability by contractual terms.

Insurance
The issue of securing appropriate indemnity insurance is of general concern to parts of the solicitors' profession. Whilst
major firms of solicitors may have cover up to £500M or more, in many cases insurance is becoming harder to secure for
High street firms. At the Bar, basic insurance and 'top-up' insurance is more cheaply available, because in most cases
members of the Bar do not currently seek to conduct litigation. However, for both the everyday High street practice and
member of the Bar, appropriate insurance needs to be in place before advisory work with potentially unlimited liability is
undertaken and it must be continued for a 'run-off' period for as long as claims remain possible.
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It may be easily foreseeable that a couple in their twenties, with a small, growing business, may become both (a) very
wealthy and, (b) divorced. The issue is even starker for members of the self-employed Bar who, at the time of writing, are
unable to shield themselves with a corporate structure to limit their personal liability (raising the spectre of the pre-action
letter on the doormat, post-retirement). It is one thing to have the appropriate insurance in place to cover everyday risks
of litigation when the scope of the litigation is understood but quite another to anticipate the prudent level of insurance
for advisory work whose mettle may not be tested until the chickens come home to roost many years in the future.

Waiver or contractual limitation clauses
Contractual clauses which limit or exclude liability are common in many areas of commerce. To the best of the authors'
knowledge, it would appear that solicitors acting in the family law field do not commonly include such clauses in their
terms of retainer. Some of the larger 'full service' law firms do use them, often as a result of their experience of such
limitation clauses in other areas of practice, but it appears to remain rare for High street solicitors or niche family law
specialists to use them. It is likely that barristers (other than specialist fields such as the Revenue Bar), many of whom have
only recently adopted contractual terms as their standard terms of business with professional clients, use contractual
limitation or exclusion clauses.
Solicitors acting as professional trustees often have the benefit of an exclusion clause in the trust deed or within their terms
of appointment as trustee, excluding or limiting their liability for negligence or gross negligence. Such clauses are not
contrary to public policy even though the Court of Appeal has said that 'the view is widely held that these clauses have gone
too far, and that trustees who charge for their service and who, as professional men, would not dream of excluding liability for ordinary
professional negligence should not be able to rely on a trustee exemption clause excluding liability for gross negligence.' xvi
Despite the obiter words of Millet LJ (as he then was), many professionals do more than dream of limiting their liability for
negligence. It is relatively common for accountants to apply limitation clauses in their contracts for the provision of
professional services to large corporations and organisations. Likewise, commercial solicitors regularly include limitation
clauses in their standard terms of business to reflect the enormous value of the transactions upon which they advise. In
reality, it is inevitable in a commercial environment where numerous professionals advise a single client and potentially
assume joint and several liability for negligent acts that as soon as one advisor has a clause which limits liability every
other advisor needs to adopt similar terms to avoid carrying virtually all the liability risk.
The "averagely" competent family lawyer's concern may be less to avoid liability for "gross negligence" but to secure
protection from potentially indeterminate liability for negligent advice or acts in a developing area of law and practice,
where it is not always obviously clear what the averagely competent lawyer should be doing.
When considering whether to seek a contractual limitation of liability clause as part of a retainer for instructions to advise
upon and draft a nuptial agreement, the family lawyer will need to comply with the provisions of Unfair Contract Terms
Act 1977 ("UCTA") and, in many instances, the Unfair Terms in Consumer Contracts Regulations 1999 ("UTCCR"). A brief
summary of some of those considerations follows:

Unfair Contract Terms Act 1977
• Sections. 2 to 7 of UCTA apply to business liability i.e. liability for breach of obligations done in the course of a
business. "Business" includes a profession (s.14 UCTA) so the liability of a solicitor or a barrister in providing such
advice is clearly covered.
• By s. 2(2) of UTCA it is not possible to exclude or restrict liability for negligence, "…except in so far as the term or
notice satisfies the requirement of reasonableness."
• s.3 of UCTA applies to parties contracting parties, where one contacting party deals as a consumer (i.e. lay client) or
on the other's standard terms of business. Here, it is not possible to "render a contractual performance substantially
different from that which was reasonably expected…" except so far as the contract term satisfies the requirement of
reasonableness.
• s.11 of UCTA is at the heart of these provisions, requiring the person claiming that a contract term or notice satisfies
the requirement of reasonableness to show that it does so (s.11(5)). By virtue of s.11(1) "the term shall have been a fair
and reasonable one to be included having regard to the circumstances which were or ought reasonably to have been,
known to or in contemplation of the parties when the contract was made."
• s.11(2) refers to Schedule 2 to UCTA for limitation clauses in the context of sale of goods and hire purchase cases.
However, these factors are frequently cited by the courts as having general application. These guidelines include
o the strength of the bargaining positions of the parties relative to each other,
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o whether the customer received an inducement to agree to the term, or in accepting it had an opportunity of
entering into a similar contract with other persons, but without having to accept a similar term, and
o whether the customer knew, or ought reasonably to have known, of the existence and extent of the term.
As already noted, to the best of the authors' knowledge, most family lawyers do not currently routinely seek to limit their
liability. This makes it very likely that there will usually be "a similar contract with other persons" available to the client
which does not include such a limitation clause. It seems for those now seeking to limit their liability in this context, the
practice of the family profession as a whole, to date, has made this a more difficult step to take. It is likely that when
seeking to impose such a term in an agreement the client ought to be advised that there are other lawyers who may be
prepared to carry out the work for them without such a term being required.

What Level of Limitation of Liability Is Reasonable?
By s.11(4) of UCTA the ability to meet a liability out of resources or insure for the liability is an express ingredient of
reasonableness. When considering the reasonableness of a liability cap in this context it appears that the relevant question
is the extent to which it "was open to him to cover himself by insurance" and not merely the actual level of insurance which
had been taken. In this respect the court may take into account what was reasonable insurance to be taken out given, the
nature of the instructions and the fee charged for the work.
For barristers, the Bar Mutual Indemnity Fund ("BMIF") and others have advised that the "reasonably conservative" level
of insurance for a member of the self-employed Bar is 50 times the previous year's fee income and that to be insured less
than 30 times fee income might be considered to be "provocatively underinsured." xvii
The case of Killick v Price Waterhouse Cooper [2001] PNLR 1 provides an example of how the courts have approached UCTA
in the context of an exclusion clause relating to professionals. There, Neuberger J (as he then was) listed a number of factors
in determining whether a clause was reasonable, including:• the way in which the term came into being and was used generally;
• the strength and bargaining position of the parties relative to each other;
• whether the client had an opportunity of entering into a similar contract with other persons without having to accept
a similar term;
• how far it would have been practical and convenient to go elsewhere;
• the size of the limit compared with other limits and widely used standard terms;
• the availability of insurance for the professional; and
• the possibility of allowing for an option to contract without the limitation clause but with a price increase in lieu.

Unfair Terms in Consumer Contracts Regulations 1999
Consideration must also be given to the terms of UTCCR which apply between a seller, supplier and a consumer. A lay
client would be a "consumer" if acting for purposes outside his trade, business or profession. An unfair term will not be
binding on the consumer.
• By regulation 5, "A contractual term which has not been individually negotiated shall be regarded as unfair if,
contrary to the requirement of good faith, it causes a significant imbalance in the parties rights and obligations under
the contract, to the detriment of the consumer" (our italics).
• By regulation 5(2) "A term shall always be regarded as not having been individually negotiated where it has been
drafted in advance and the consumer has therefore not been able to influence the substance of the term." By regulation
5(4) the burden of proving that the term was individually negotiated falls upon the supplier.
• Even if individually negotiated the term may still be unfair and Schedule 2 to the regulations contain a nonexhaustive list of terms which may be regarded as unfair, which includes:• "… b) inappropriately excluding or limiting the legal rights of the consumer viz-a-viz the seller or supplier or another
party in the event of … inadequate performance by the seller or supplier of any of the contractual obligations."
• By regulation 6 the unfairness of a contractual term shall be assessed taking into account the nature of the service
contracted for at the time of the contract and all the circumstances attending the conclusion of the contract.
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Practical Considerations When Considering Limiting Liability
It is suggested that a lawyer seeking to limit his liability should consider three questions:• Is this an appropriate case in which to consider the taking of a defensive measure such as a limitation of liability
clause?
o Not all cases require limitation of liability to be requested and the particular facts of a case will need to considered,
including whether the potential liability can easily be covered by insurance. For the reasons already stated in this
article (and particularly for high net worth client cases) the authors consider that many legal professionals should
be giving thought to the potential unlimited liability flowing from advising on or drafting nuptial agreements.
o Lawyers will want to be sure that the lay client is properly advised as to the implications of a limitation of liability
clause.
• If so, what protection is it reasonable to seek in all the circumstances of the case?
o It is tentatively suggested by the authors (for which we accept no liability!) that clauses which seek to limit
liability below the range of 30 to 50 times net fee income for barristers would be unwise. Indemnity cover, for the
prudent barrister, at least, is likely to be set at the recommended 50 times net fee income. The prudent lawyer will
also ensure that his insurer is fully aware of the proposed arrangement because use of a limitation clause linked to
the level of insurance cover is likely to be a matter which the insurer will wish to consider when assessing the
insured risk.
o The burden being on the lawyer to satisfy the test of reasonableness, he or she must be able to show the logic
behind, and fairness of, the restriction. Notes of the thinking behind a proposed clause, discussions with clients,
and correspondence on the issue should be made and retained.
o When considering reasonableness the court is likely to consider the strength of the parties' bargaining positions,
whether the client had the opportunity to enter into a similar contract with other persons but without a similar
term, whether client knew about the existence and extent of the term, the insurance available to the lawyer, and the
reasons for the level of restriction selected. The rationale and reasonableness for the barrister's level of insurance
cover will have to be established.
o For barristers, since the amendment to the "cab rank" rule on 1 March 2007, the fact that instructions can be turned
down on the grounds of reasonable insurance not being available, may impact upon the question of reasonableness.
It might be argued that barristers not willing to accept the risk should simply turn the instructions down. The
counter-argument would be that it is not unreasonable to seek a limitation of an otherwise indeterminate liability,
especially if the client is fully aware that he or she has the option of going elsewhere to have the work done by
someone who does not insist on such a limitation.
• How is the lawyer going to implement the measure?
o The clause will have to be clearly drafted (see Kudos Catering (UK) Limited v Manchester Central Convention Complex
Limited [2013] EWCA Civ 38.). It is suggested that any limitation of liability clause is given prominence by way of
bold type in the body of any retainer/terms and conditions document with the client and that an additional
certficate is signed by the client at the end of that document, noting that the client is fully aware of the limitation of
liability provision.
o For barristers acting upon instruction from a solicitor in this context care should be taken to ensure that both the
professional and lay client are bound by the term. The solicitor can be asked to consent not only on his or her behalf
but also on behalf of the lay client and to confirm his or her authority to do so.

The use of counsel to limit a solicitor's liability
Nuptial agreements in anything other than straightforward cases are classically an area where solicitors instruct counsel,
particularly at the final drafting stage. There is a sense that at least part of the motivation for doing so is to seek some
further protection from potential liability, or at least to share that liability.
In generalxviii it is a good answer to a claim for negligence that the defendant solicitor relied upon the advice of counsel:
see Locke v Camberwell Health Authority [1991] 2 Med LR 249 at 254 where the Court of Appeal stated that:• In general, a solicitor is entitled to rely upon the advice of counsel properly instructed.
• For a solicitor without specialist experience in a particular field to rely upon counsel's advice is to make a normal and
proper use of the Bar.
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• However, the solicitor must not do so blindly, but exercise his own independent judgment. If he reasonably thinks
counsel's advice is obviously or glaringly wrong, it is his duty to reject it.
In Ridehalgh v Horsefield [1994] Ch 205 at 237G the Court of Appeal qualified the guidance which was set out in Locke by
adding a fourth proposition:• A solicitor does not abdicate his professional responsibility when he seeks the advice of counsel. He must apply his
mind to the advice received. But the more specialist the nature of the advice, the more reasonable it is likely to be for a
solicitor to accept and to act upon it.
There is some limited support in the dicta of Ridehalgh (see 244C) that a solicitor is not always obliged to consult counsel
on points of law, even where the answer to the question is not straightforward. Flenley & Leech suggest,xix "It will not
take much, however, for a solicitor to come under a duty to offer his client the opportunity of instructing counsel."

Concluding Thoughts
As previously stated, The Law Commission's proposal for a statutory recognition of Qualifying Nuptial Agreements
includes a mandatory requirement for independent legal advice for such an agreement to be valid .Whilst it remains to be
seen whether the Report's recommendations actually reach the statute book and, if so, in what form, nonetheless it is likely
that its clear steer on the issue will increase the importance the courts attribute to the adequacy of legal advice when
considering whether an agreement is fair under the Radmacher test.
One of the present authors asked a senior practitioner reputed in this area, what his approach to the limitation of liability
was. His reply was "to hope for the best." A leading silk in the field has stated that he declines to accept instructions to draft
nuptial agreements because of all the uncertainties and risks involved. The authors suggest that both branches of the legal
profession may, to date, have been too casual in their approach to the attendant risks of undertaking this kind of work with
the associated risk of unlimited liability. We hope that this article may stimulate debate on the issue and encourage further
positive development in this area generally.
___________________________________
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Re B-S and the Perils of the ‘Balance Sheet’ Approach

Michael Jones, barrister, 15 Winckley Square Chambers
It has become apparent since the judgment of the Supreme Court in the case of Re B (A Child) [2013] UKSC 33 and
thereafter, in the case of Re B-S (Children) [2013] EWCA Civ 1146, that local authorities now have to carry out an
increasingly detailed and holistic welfare analysis within their evidence in order to provide the court with sufficient
information upon which it can legitimately base its decision whether to make care and placement orders. An adoptive care
plan has always been viewed as the most draconian option possible, given that it entails placement outside of the birth
family, however the Re B-S line of authorities has reinforced the need for the court to leave no stone unturned in
considering the alternative options available to it. This has consequently placed further pressure on local authorities to
ensure that their assessment base and evidence within public law proceedings are of sufficient detail and depth to comply
with those recent authorities. In addition to considering the welfare issues in the case, local authorities, and children's
guardians, must give detailed consideration to the various placement options that are realistically open to the court in
every case where a care order is sought.

Developments post-Re B-S
The recent judgment of the Court of Appeal in the case of Re B (A Child) [2014] EWCA Civ 565, acts as a further reminder
to local authorities, and indeed to the courts, of the need to ensure that sufficient evidence in support of any application
for a care and placement order is available in order to allow the court to carry out a proportionate evaluation and balancing
exercise. This case originally involved an appeal to the county court in respect of care and placement orders made by the
family proceedings court. The appeal judge in the county court held that the FPC was wrong in law due to the fact that it
had adopted a linear approach to its decision making, failed to carry out a welfare analysis of the realistic options available
for the child's long term care, and failed to conduct a proportionate evaluation of the proposed interference in the family
life of the child and his parents. The county court judge hearing the appeal concluded that the lay justices had failed to
carry out an appropriate and Convention-compliant balancing exercise but also that there was sufficient information
before the court for the appellate judge to carry out the exercise. The court accordingly carried out its own welfare analysis
and dismissed the appeal. This decision was then appealed.
The Court of Appeal undertook a detailed examination of the case at hand, focusing in particular on the issue of the lack
of welfare analysis both within the reasoning of the FPC and within the social work evidence placed before it. Ryder LJ
restated in light of the decision in Re B-S:
"Where there is no welfare analysis of the realistic options before the court and/or no balance of the realistic options
and no evaluation of the proportionality of the interference proposed, then following the decision of this court in Re
B-S above at [30] to [46], the decision making is flawed on the basis that the interference with article 8 of the Convention
has not been justified. In a placement order case the reason for dispensing with a parent's consent would also be
missing. As this court said in Re W (A Child), Re H (Children) [2013] EWCA Civ 1177 at [16] and [18], there are cases
(particularly those decided before Re B-S) where it can be argued that on a fair and sensible reading of the judgment
as a whole, the essence of what is required can be found. The court is concerned with substance not form. Care must
be taken on an appeal to identify cases where the substance of the reasoning exists and where that is sufficient." (Para
21)
It is of course, open to the appellate court, having identified an error in law within the original reasoning of the lower court,
either to re-make the decision complained of or to remit the proceedings for a re-hearing. The appeal judge does have the
power to fill gaps in the reasoning of the first court and give additional reasons; however, Ryder LJ confirmed that in a
case where the appellate court is faced with a lack of reasoning, it is "unlikely" that this process will be possible.
"If the question to be decided is a key question upon which the decision ultimately rests and that question has not been
answered and in particular if evidence is missing or the credibility and reliability of witnesses already heard by the first
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court but not the appeal court is in issue, then it is likely that the proceedings will need to be remitted to be re-heard.
If that re-hearing can be before the judge who has undertaken the appeal hearing, that judge needs to acknowledge
that a full re-hearing is a separate process from the appeal and that the power to embark on the same is contingent upon
the appeal being allowed, the orders of the first court being set aside and a direction being made for the re-hearing. In
any event, the re-hearing may require further case management." (para 31)
The court concluded that, in the case in hand, the judge hearing the appeal simply did not have sufficient evidence
available in order to carry out the appropriate welfare analysis and "fill in the gaps" in the analysis and evaluation of the
lower court. The appeal was therefore allowed, with the care and placement order being set aside and the case being
remitted for rehearing.

The required standard of evidence
This judgment is of particular relevance in respect of the evidence which must be produced by both the local authority and
the children's guardian within care proceedings. The court commented, in particular, upon the lack of depth within the
final evidence of both the social worker and the children's guardian in that case. It was identified by the court that the local
authority's final evidence did not include any welfare analysis or balance and that it failed to deal sufficiently with why
the child's adoption outside of the birth family was necessary or required. Ryder LJ was particularly critical of the absence
of such a welfare analysis within the local authority's Annex B report, noting that such a document ought to be one of the
materials in which a full comparative analysis and balance of the realistic options are available:
"I need say no more than that both reports are poor and demonstrate a defective exercise in identifying the benefits and
detriments for the child of the realistic long term options for the care of B. That was necessary not just for the court's
purposes but also for the local authority's (adoption) agency decision maker whose decision is a pre-requisite to a
placement application being made. The revised care plans and statements of evidence filed after the local authority
changed its mind contained statements relating to their concerns about whether the parents had the capability to work
openly and honestly with them. Beyond that they are devoid of any welfare analysis of the alleged change of
circumstances or of the options for the long term care of B. There is no evidence relating to the proportionality of the
plan proposed." (para 34)
These comments, whilst reinforcing the need for both local authorities and children's guardians to ensure that their
evidence contains the appropriate balancing exercise, also bring into question the adequacy of the decisions made by
agency decision makers. In this case, it appears that the agency decision maker clearly did not have a sufficiently balanced,
analytical evidence base in order to make the decision, which they clearly went on to make. In any case where a
practitioner representing a parent, or indeed, a child, suspects that there is any deficiency within the analysis of the local
authority's central assessment (or within the Annex B report or child permanence report) and the agency decision maker
has been satisfied that the child can be suitably placed for adoption, it is important to ensure that the minutes of the
relevant meeting of that agency decision maker are requested and made available to the parties prior to any final hearing.
This particular direction for the filing and serving of these minutes is, from the writer's experience, becoming increasingly
common practice.
Many practitioners will have noted that, following on from the decision in Re B-S, a large number of local authorities have
begun to structure the conclusions to their assessments and their final evidence around a pro-forma, "checklist" model,
where there is a heading for each placement for the child that can be realistically considered (for example, residence order,
special guardianship order) and an analysis of whether each option is or is not appropriate. Whilst many such documents
are often of an acceptable standard and allow the court to conduct the necessary welfare evaluation, there are also cases
where they lack sufficient detail. Whilst the President, within the judgment in Re B-S, did of course endorse the use of
"balance sheets", it is important that social workers do not lose sight of the fact that simply employing a "checklist" or
"balance sheet" style approach is not necessarily adequate; the actual analytical content needs to be detailed and to
evidence careful thought and regard to the balancing exercise that the court must conduct. In this respect, it is perhaps
useful to consider the comments from Ryder LJ in Re B:
"Although the children's guardian's analysis makes reference to both exercises and supports the local authority's plan
for adoption, it likewise does not descend to an analysis of the welfare of B throughout his life except for just one
opinion in one of 36 paragraphs where she says: "My own view until very recently was that this is a finely balanced
case; although I had significant concerns about the parents' ability to work in partnership with professionals. I
balanced against that the potential loss to [B] of the opportunity to live in the care of his birth family if such an outcome
could be achieved. I was particularly mindful of his right to family life and the loss to him of a relationship with his
siblings." So far as it goes, that is a relevant opinion, but in my judgment not a sufficient analysis for the purposes of
the ACA 2002 or the authorities. There is no evidence directed specifically to why it is necessary to dispense with the
consent of the parents to adoption." (para 35)
Childcare professionals, both social workers and children's guardians, need to evidence careful analysis and not simply
express what is referred to by the Court of Appeal as "an opinion". No doubt many practitioners who have observed the
use of a standard "checklist" document considering the alternative placements for a child have also on some occasions
noted an absence of any deep analysis within that model. What is clear from Re B is that, without the necessary evidence
to allow the court to conduct a holistic welfare analysis, the court cannot conduct that analysis legitimately and cannot
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compensate for the deficiencies within the evidence if they are so extensive. Local authorities simply cannot expect the
court to approve a care plan of adoption based on inadequate social work evidence and, in the absence of adequate
evidence, any such decision is highly likely to be the subject of appeal.

Local authority evidence: the essential components
The judgment in Re B is another in a line of authorities reinforcing the principles set down by Re B-S. When questioning
what the essential content of local authority evidence should be, the one thing that is clear from the line of "Re B-S
authorities" is that there is no simplistic "balance sheet" or "checklist" format which can compensate for detailed analysis
of alternative placement options; each case is fact specific and simply listing the alternative permanent placements
available to a child and briefly stating whether they are or are not, in the opinion of the local authority, suitable is clearly
not going to be adequate. In order to consider the approach that social work evidence should take, the starting point is
perhaps to go back to Re B (A Child) [2013] UKSC 33. When looking at the proportionality of making care and placement
orders, the Supreme Court reiterated the following principles:
1. It is not enough to state that it would be better for the child to be adopted than to live with his natural family;
2. A care order is a very extreme thing and "a last resort"; and
3. The making of a care order has to be proportionate within a human rights context.
Accordingly, in any case where the local authority seeks a care order, it should clearly justify the necessity for the court to
make such an order on the basis that it is "a last resort". Social work evidence should acknowledge the gravity of a care
order and clearly analyse why no less interventionist an order (for example a supervision order) would be in the child's
welfare interests. It must also address each realistic placement option and assess why each option is or is not appropriate
in light of the facts of that specific case.
The judgment in the case of Re B-S followed on from that in Re B and practitioners are well familiar with the principles
both cases have set out. The first essential that the court in Re B-S noted as being required before a care plan of adoption
can be approved is "proper evidence" which would allow for the second essential, an adequately reasoned judgment. A
point to note within Re B-S is at paragraph 35 where the President refers to the judgment in Plymouth CC v G (children)
[2010] EWCA Civ 1271 where Black LJ commented in respect of the social work evidence in that case, that there was
surprisingly little detail about the central issue of the type of placement that would best meet the child's needs; the judge
noted that this could well be an "unfortunate by-product" of the entirely proper use of the welfare checklist. Local
authorities, and for that matter, Children's Guardians, have often structured their evidence around the template of the
welfare checklist and, while it is of course, quite proper to refer to the checklist elements, this should not be done to the
exclusion of a detailed consideration as to appropriate placement. In the Plymouth case, Black LJ actually noted that the
lack of details as to appropriate placement options could well have been, in the case of the social worker's placement
report, at least partially attributed to the pro-forma used. What can be taken from this is that, whilst a pro-forma or a
template, used for the purposes of completing reports, may assist social workers, any such document should clearly go
through the realistic placement options and analyse them in depth, weighing up the advantages and disadvantages of each
type of placement, rather than simply stating whether or not they are appropriate.
In the event that the local authority is pursuing a care plan of adoption, it must clearly evidence that nothing, bar adoption,
will be appropriate in the case of the subject child and will have to do so via the analysis of all available placement options.
The President in Re B-S, further referred to Ryder LJ's judgment in Re S, K v The London Borough of Brent [2013] EWCA
Civ 926, where the Court of Appeal concluded that the judgment of the lower court was wrong because the necessary
evidence had not been provided, thus not enabling the judge legitimately to choose between one placement option over
another (a similar situation to that in the recent case of Re B).
The essential points which can be taken from the Re B-S line of authorities in relation to the contents and structure of local
authority evidence is as follows:
Ÿ The use of a pro-forma or "balancing sheet" in respect of the available placement options is advisable
Ÿ The contents of any such document must, however, be detailed in its analysis of the alternative options available and
must carefully reason why each option is or is not suitable for the subject child
Ÿ In the event that a care plan of adoption is sought, then the local authority should evidence that no other placement
option available would be sustainable in the long-term and that it is necessary to dispense with parental consent to
adoption
Ÿ The local authority should detail any support services which could be provided to the family and, if appropriate, why
the provision of such services would not be sufficient to sustain any placement within the family
Ÿ The local authority should be able clearly to evidence that it has had regard to concurrent care planning in each case
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Ÿ The evidence should acknowledge the gravity and the draconian nature of not just an adoptive care plan, but also of
the making of a care order and why this is necessary in the circumstances.
As a final point of note, it is perhaps appropriate to refer to the comments of the President at paragraph 39-40 of the
judgment in Re B-S when referring to the judgment of Ryder LJ in Re S:
"Most experienced family judges will unhappily have had too much exposure to material as anodyne and inadequate
as that described here by Ryder LJ. 40. This sloppy practice must stop. It is simply unacceptable in a forensic context
where the issues are so grave and the stakes, for both child and parent, so high."
Simply utilising a pro-forma, "balance sheet" is not in itself, sufficient; it is the content of any such document which is
required in order to comply with the authorities; it is in this regard that local authorities need to ensure that social work
professionals are aware of the evidential necessities clearly referred to in Re B-S and are aware of the consequences of
failing to produce sufficiently detailed analysis of all placement options.
23/5/14
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"Whose Fault is it Anyway?": Reform of Divorce

Joshua Viney, pupil, and Richard Sear, barrister, both of 1 Hare Court

In a speech ushering in some of the recent family justice reforms Sir James Munby, President of the Family Division,
concluded by looking to the future. In doing so he singled out the need for reform of divorce law:
'Has the time not come to legislate to remove all concepts of fault as a basis for divorce and to leave irretrievable
breakdown as the sole ground? Has the time not come to uncouple the process of divorce from the process of
adjudicating claims for financial relief following divorce, just as we have finally uncoupled the process of divorce from
the process of adjudicating disputes about the children following divorce? Indeed, may the time not come when we
should at least consider whether the process of divorce still needs to be subject to judicial supervision?'
Clearly, the President's choice of words was intended to explain the current state of divorce law in language that would
be readily understood by a lay audience (an unenviable task) because as every family lawyer knows: irretrievable
breakdown is currently the sole ground for divorce (a point the President had clearly stated in the Judicial Office Press
Conference prior to making his speech).
Three avenues of further reform are apparent from the President's speech:
i. the separation of divorce from claims for financial relief following divorce;
ii. an end to judicial supervision of the divorce process and the formal introduction of an administrative process; and
iii. the abolition of concepts of fault from the law of divorce.
Are these reforms likely and, if so, how are they likely to manifest?

The separation of divorce from claims for financial relief following divorce
Financial relief and divorce are currently intermingled. For an order of maintenance pending suit to be made, a petition
for divorce, nullity of marriage or judicial separation must have been filed. For a financial order to be made there must be
a decree of divorce, nullity or judicial separation (or a decree nisi).
In the press conference prior to his speech the President stated:
'Part of my thinking is that we should uncouple the process of divorce from the process of financial remedies and
ancillary relief, as it used to be called, following divorce in the way in which the recent changes have actually finally
uncoupled the process of divorce from the process of dealing with child disputes consequential upon the divorce.'

www.familylawweek.co.uk

Family Law Week June 2014 - 51
The President would appear to be echoing the suggestions of the Family Justice Review, headed by David Norgrove,
which proposed:
Ÿ

ancillary relief should be separately reviewed; and

Ÿ

the current two-stage process of decree nisi/decree absolute should be replaced by a single notice of divorce.

Reforms akin to the suggestions of the Family Justice Review can be anticipated: first the abolition of the archaic two-stage
process of decree/nisi absolute and, second, the removal of the requirement for a decree (absolute or nisi) of divorce,
nullity or judicial separation before a financial remedy application can be made. A party would simply be able to make a
financial remedy application against a spouse or ex-spouse.
This would require an alteration to the existing law enshrined in the MCA 1973. In relation to financial remedies, the
provisions requiring a decree before obtaining a financial remedy order would be removed. A possible consequence of
such a development would be in respect of maintenance pending suit, which might be reclassified as an 'interim financial
remedy' and expanded to include interim capital provision.
Administratively, there would be a single application for divorce and references to a divorce petition would be removed
from the forms relating to financial remedies.
Having been proposed by the Family Justice Review and now targeted by the President, it would appear that these may
be the most likely reforms to appear over the forthcoming years. The necessary legislative and administrative amendments
would be unlikely to cause much political backlash.

Removing judicial supervision and the formal introduction of an administrative process
In relation to the removal of judicial supervision the President stated:
'The process, as you will know… is an essentially bureaucratic administrative process, albeit one conducted by a
district judge.'
'[T]here are countries where the system is that a divorce which is by consent and where there are no children is treated
as an administrative matter dealt with by what, using our terminology, one might describe as the registrar of births,
deaths, marriages and divorces. It seems to work. Well, by consent, obviously, not if there's dispute.'
The President continued that he 'would not contemplate' the adoption of a purely administrative process where:
Ÿ

the parties did not consent; and/or

Ÿ

where there were any children of the family.

Again, to a degree, this would reflect the proposals of the Family Justice Review which suggested:
'[T]he process for initiating divorce should begin with the online hub and should be dealt with administratively in the
Family Justice Service, unless the divorce is disputed.'
That said, the President goes beyond the Norgrove proposals in two ways. Firstly, the President included children of the
family as a block to an administrative process. Second, the President used the phrase 'consent'. It is unclear whether he
meant 'consent' as per section 1(2)(d) of the Matrimonial Causes Act 1973 (two years separation and consent) or if he meant
that a party did not dispute a petition, which was the position of the Family Justice Review. Clearly, only allowing for an
administrative process where the parties consented to the divorce, as opposed to not disputing it, would limit the number
of petitions which would be considered under an administrative process (according to the ONS in 2012 only 25.6% of
petitions were based on s.1(2)(d)). It would seem more likely that the President would be adopting the position of the
Family Justice Review.
Were the reforms of the Family Justice Review to be implemented, the requirement for judicial supervision where a
petition is not disputed would be removed. A further requirement may be that there are no children of the family.
Of all of the contemplated reforms, this would be the most administrative (no pun intended). However, it would still
probably require legislative reform. Inter alia, alteration would be needed to section 1(3) and (4) which as currently enacted
require the court to inquire, so far as it reasonably can, into the facts alleged by the petitioner and into any facts alleged by
the respondent and to be satisfied of the evidence in relation to the fact relied upon. These provisions would have to be
amended or a new provision enacted to disable them where appropriate.
The abolition of concepts of fault from the law of divorce
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Section 1 of the Matrimonial Causes Act 1973 prescribes that divorce may be achieved through demonstrating
irretrievable breakdown of the marriage via one of five facts – adultery, unreasonable behaviour, desertion, 2 years
separation with consent and 5 years separation with no consent. Three of these facts i.e. (a) adultery, (b) unreasonable
behaviour and (c) desertion. are fault-based.
No-fault divorce was beyond the remit of the Family Justice Review and it made no proposals for the removal of fault. As
such the President's comments in respect of fault went further than the Family Justice Review. He commented in his press
conference that the current law was intellectually dishonest as in reality:
'[W]e have and have had for quite some time in this country divorce by consent in the sense that if both parties wish
there will be a divorce if they're able to establish the grounds for divorce which is very easy to establish.'
He went on to highlight that:
'it's not very difficult, bearing in mind the current concept of unreasonable behaviour, to come up with some petition
containing what in a more robust era would have been called anaemic allegations of misconduct. The reality is that
many divorces go through by consent in the sense that the parties have actually agreed the grounds of alleged
unreasonable behaviour before the petition is issued. If they don't want to do that and there's been two years
separation, then it goes through by consent so the reality is we have divorce by consent. Defended divorces, contested
divorced are almost invisible. They hardly ever happen nowadays.'
This would bring:
'a bit of intellectual honesty to the situation and getting rid of an unnecessary process which simply makes life more
complicated because the district judge under the present system has to go through the ritual of considering whether
the anaemic allegations contained in the petition drafted by agreement do or do not amount to unreasonable
behaviour. Most of the time the district judge says, "Yes." Occasionally the district judge says, "No," throws the petition
back and the petitioner then goes to the other party and they agree to put in slightly more robust allegations. Of course
that is not a sensible process. I do not on the other hand see how this in any way undermines marriage or the sanctity
of marriage. It is simply recognising the reality of where divorce law reform has got to and indeed the reality of where
divorce law got to about 30 years ago, 30 or 40 years ago.'
The essential point is that currently parties are effectively achieving divorce by consent by filing petitions containing
anaemic unreasonable behaviour facts and either agreeing them or not disputing them. The President's proposal appears
to support the abolition of the two-year separation requirement under the Matrimonial Causes Act 1973 section 1(2)(d). As
such, parties would use their own consent to demonstrate irretrievable breakdown.
A number of questions arise. First, the proposal would not cover a case where the divorce is contested (roughly 2% of cases
according to the Family Justice Review). The President commented on defended applications for divorce:
'Defended divorces, contested divorces are almost invisible.'
On the latest ONS statistics, that's still 2,358 divorces a year. Admittedly, very few of these will ultimately require a
contested hearing.
Second, there are numerous cases where there is no cooperation and/or a party alleges adultery (admittedly the parties
may cooperate on this) or wait for 5 years and proceed without consent (an aggregate of 30,273 cases according to the latest
ONS statistics).
A simpler mechanism was proposed by the Law Society in response to the Family Justice Review consultation:
'The Law Society believes that the adversarial grounds for divorce should be removed and a 'no fault' system
introduced. By 'no fault' system we mean that no grounds would need to be shown as to why the marriage has
irretrievably broken down when submitting a divorce petition.'
Predictably, there was a strong media response to the President's suggestions, the most immediate question being 'do you
think … that [the abolition of fault] might undermine notions of responsibility in marriage'. The President retorted that the
abolition of fault would bring 'intellectual honesty' to the situation because in reality 'many divorces go through by consent
in the sense that the parties have actually agreed the grounds of alleged unreasonable behaviour before the petition is
issued' and that defended divorces are 'almost invisible'.
The desire to bring inserting intellectual honesty into the divorce process is self evidently desirable, and yet it is difficult
to see how intellectual honesty will persuade politicians and the public at large that fault should be abolished.
Perhaps a more persuasive focus would be on the financial unreality of fault-based provisions, which are left irrelevant by
the unaffordable costs of divorce litigation to most individuals and the taxpayer. The President stated:
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'A system based on the assumption that parties are represented must be radically re-designed to reflect the reality that
parties will no longer be represented in a new world where there is so little legal aid.'
However, while this comment was not aimed directly at divorce reform, it could be.
It must be implicit in the retention of fault in divorce law that if one party alleges irretrievable breakdown on the basis of
a fact, then the other party must be able to challenge that assertion and, if relevant, make their own allegations of fault.
Anything else would be an erosion of justice. The ability to challenge the petition is provided for in the Family Procedure
Rules r 7.12 and 7.14 and considered in section 1 of the Matrimonial Causes Act 1973 itself:
'(3) On a petition for divorce it shall be the duty of the court to inquire, so far as it reasonably can, into the facts alleged
by the petitioner and into any facts alleged by the respondent.
(4) If the court is satisfied on the evidence of any such fact as is mentioned in subsection (2) above, then, unless it is
satisfied on all the evidence that the marriage has not broken down irretrievably, it shall, subject to section 5 below,
grant a decree of divorce.'
If a party has applied for divorce, asserting irretrievable breakdown through one of the fault-based facts, and the other
party does not admit that allegation then the latter party is left with three options. They may:
(i) instruct legal representatives and contest the petition;
(ii) represent themselves and contest the petition; or
(iii) not contest the application despite not agreeing with the alleged fact.
Option (i) would be a decision pregnant with legal costs. To contest fully the fact relied upon would require solicitors and
potentially counsel. This could be a heavy financial burden for all but the wealthiest litigants and is simply unaffordable
to those parties who would previously have qualified for legal aid. Furthermore, successfully contesting a petition can be
a Herculean task and the cost to the public of providing a court to hear such applications would be considerable.
That leaves options (ii) and (iii). Option (ii) in itself is a daunting prospect for the majority of lay clients. Further, the cost
to the taxpayer is even greater with a litigant in person, increasing the amount of court time required to deal with the
contested application.
Lastly and perhaps most importantly, option (iii) undermines the purpose of having fault provisions in the first place. If,
for all practical purposes, a party is able to allege with impunity that a marriage has irretrievably broken down on the basis
of a fault-based fact, then the statutory framework is defunct. For those unable to instruct legal representatives or conduct
litigation themselves, then the first party to petition is almost guaranteed to succeed in their petition, perversely
encouraging a rush to petition, rather than acting as a levee to divorce, as some proponents of fault would maintain.
Moreover, the time bars for reliance upon adultery, unreasonable behaviour and desertion outlined in section 2 MCA 1973
are devoid of substantive meaning and content if the respondent cannot actually rely upon them.
Any argument in favour of a fault-based regime must be able to justify its costs to the individual and the taxpayer. Any
fault-based regime must be contingent on a party being able to contest meaningfully any allegations made against them
without suffering oppressive detriment. Abandoning fault would simplify the system and reduce the costs of divorce for
individuals and the taxpayer alike.
Is the abolition of fault likely? Not in the current climate. It is simply politically too controversial. However, should the
two likely reforms discussed above be implemented these may be incremental steps towards the abolition of fault. The
debates about a fault-based regime are entirely out of touch with the reality of divorce litigation for the vast majority of
litigants. Refocusing the debate on creating a straightforward, practical and financially viable system for the individual
and the public is more likely to prove successful. If this also injects some intellectual honesty, so much the better.
30/5/14

www.familylawweek.co.uk

Family Law Week June 2014 - 54

When Patience Pays – Adjourning Claims for Financial Relief

Claire Reid, senior associate with Slater & Gordon

The question of whether it might be appropriate to adjourn a party's claims for financial relief, or part of them, can arise
in a number of situations following the breakdown of a marriage.
In recent years, when we have experienced significant fluctuations (usually a decrease) in the valuation of those assets
which are commonly the subject of dispute following the breakdown of a marriage (usually the family home or the family
business), the spouse whose interest in a particular asset is to be bought out will question whether they can delay the time
when their share will be calculated and paid out until a point in the future when the economy will have improved and the
asset value has increased. They question the apparent fairness of them receiving a share of an asset whose value has been
adversely affected by economic factors, and which will, in all likelihood, increase in the future in the other party's hands,
after a financial settlement has been reached.
Similarly, issues as to liquidity may limit the lump sum which a paying party is able to raise at the time a financial
settlement comes to be determined. Again, in such circumstances the recipient may challenge the fairness of them
receiving a full and final settlement of their lump sum claims at that time when cash is limited.
Another situation in which one party may suggest that there should not be a final determination of their financial claims,
is when the other party is likely to receive property or assets in the future, but where at the time of the financial remedy
application, it is not possible to quantify the value of such assets, and /or to raise substantial sums for the benefit of the
other party.
In all of these scenarios, the starting point and preferred approach of the courts is that there should be a full and final
settlement of all financial claims between the parties at the time of the original application. The rules and legislation
applied by the courts endorse this approach. The overriding objective set out at rule 1.1 of the Family Procedure Rules 2010
provides, inter alia, that enabling the court to deal with cases justly includes:
"Ensuring that it is dealt with expeditiously"; and "allotting to it an appropriate share of the court's resources, while
taking into account the need to allot resources to other cases".
This promotes adopting a "once and for all" approach to cases as much as possible. In accordance with section 25A of the
Matrimonial Causes Act 1973:
"It shall be the duty of the court to consider whether it would be appropriate so to exercise [its] powers that the financial
obligations of each party towards the other will be terminated as soon after the grant of the decree as the court
considers just and reasonable".
This specifically invites the court to consider the making of a clean break order, thereby terminating the financial claims
which each party has against the other.

A fixed lump sum to be paid in the future
As part of the exercise of their statutory discretion, and consideration of the checklist of factors set out in section 25 of the
Matrimonial Causes Act 1973, the courts have the ability to consider potential financial resources. This therefore permits
them to consider potential capital accretions.
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The courts have tried to ensure fairness in such circumstances, working within their statutory powers set out in section
23(1)(c) of the Matrimonial Causes Act 1973 which provides that:
"on granting a decree of divorce, a decree of nullity of marriage or a decree of judicial separation or at any time
thereafter… the court may make….an order that either party to the marriage shall pay to the other such lump sum or
sums as may be so specified"
One strategy which the courts have employed, in appropriate circumstances, is to make an order for the payment of a lump
sum, but with the payment of such lump sum to be deferred until a date in the future.
In Priest v Priest, [1978] 1 FLR 189 the wife sought a share of a contingent gratuity which the husband might receive if he
served for the Crown in the Royal Marines for long enough to qualify. At first instance and on appeal, the court refused
to take account of this future gratuity. However, on further appeal it was held that an expectation of a gratuity payment
was to be regarded for the purposes of s.25 of the Matrimonial Causes Act 1973 as a financial resource which the husband
was likely to acquire in the future. The court found that it was likely he would get that sum in 1983 (some four or five
years' time) which was sufficiently proximate in time to be regarded as the "foreseeable future" for the purposes of a lump
sum order. However, the wife's application should result in an order with two parts. Firstly, an order that the husband
should pay her half of the cash now in his hands; second, that the husband should, if and when he received his gratuity
from the Crown, pay one third of the figure of £5,229 to the wife if and when it was received.
More recently, in R v R (financial remedies: needs and practicalities) [2011] EWHC 3093 Coleridge J ordered a fixed
deferred lump sum where it was anticipated that a deferred sum may become available in the future. The parties had
assets totaling approximately £4million net of debts, half of which was not accessible for some years, being tied up in two
property development businesses in which the husband had a minority shareholding. The judge ordered the wife to
receive a lump sum of £650,000 in the future, but applied an inflated rate of interest fixed at 5% p.a. until payment, at which
point the wife's claims would be dismissed.
The judge's decision appears to have been influenced by his desire to avoid potentially complex arguments in the future
to calculate the lump sum figure, especially where he was mindful that there would be arguments submitted by the
husband as to post-separation endeavour, given the nature of the assets. He stated:
"Having considered the various options to deal with this part of the case, I am in the end in broad agreement with Mr
Chamberlayne's points about the very real desirability of fixing any sum to be paid to the wife now so as to avoid
complex arguments about the value of the percentage in the future and future post-separation investment. So this
further amount should be achieved by reference not so much to a percentage share of the fund (because for reasons I
have explained, the wife has had her strict sharing entitlement in the form of her share of the existing assets) but to a
fixed sum designed to provide for a clean break at a proper level as soon as possible. I think that is the practical
proposition today and does not need to await the eventual payout to the husband and inevitably further expense,
argument and litigation." [para 50]

Adjourning lump sum claims
On the face of the judgment, Coleridge J does not seem to have specifically considered an adjournment but there are some
occasions when the courts recognise that there may be situations where it is not possible at that time to speculate as to the
payment of a lump sum. Instead, fairness dictates that it is appropriate to adjourn one party's claims for financial relief,
or part of such claims, to be restored at a future date.
In Morris v Morris (1977) 7 Fam Law 244 the court was also considering the treatment of a future armed services gratuity.
The only prospect of capital arose from an army gratuity when the husband retired from the Forces. The Court of Appeal
adjourned the application for a lump sum with liberty to either party to restore, and rejected any order for a fraction of an
unknown quantity of gratuity payable at some unforeseeable date in the future.
That approach by the court was repeated in Davies v Davies, [1986] 1 FLR 497 where the wife was successful at first instance
in obtaining a lump sum order on the basis that her husband's farming partnership was failing and likely to be dissolved.
As a result, the court decided that further capital would be released to enable a lump sum to be paid. On appeal, the wife's
application was adjourned generally with liberty to the parties to restore, on the basis that an immediate lump sum order
would force the farm out of business. The court decided that failure of the business, whilst a real possibility, was not a
certainty. The husband appealed the adjournment. He contended that the judge, having found that the application for an
immediate lump sum was not sustainable, should have dismissed the application once and for all.
The Court of Appeal dismissed that appeal and found that whilst it was settled law that lump sum claims should usually
be dealt with in their entirety, where there was a real possibility of capital becoming available in the near future from a
specific source, as there was in this case, the court was able to order an adjournment, especially where it was the only
means of doing justice between the parties. It was preferable to achieve finality wherever possible; however justice meant
that the judge was required to keep matters open in this situation.
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The court's concern was with the fact that there was no valid basis for an immediate order for a lump sum payment. A
distinction was made with the situation where a judge, anxious to preserve the wife's entitlement, might consider ordering
an adjournment merely because the future might in some way or other throw up a possible fund of capital. In this case
there was a real possibility that the husband's partnership would be dissolved, realising a specific source of capital in the
light of which to order a lump sum payment.
The court may have felt otherwise limited in the options available to it, being unable to order a transfer of shares in the
business to the wife because it was a partnership rather than a limited company (see the case of AC v DC [2012] EWHC
2420 (Fam)). In any event, the court is likely to have been loathe to involve the wife in a business possibly destined for
failure. Furthermore,the fact that by the time the appeal was heard the partnership had come to an end by the death of the
other partner may have influenced the court of appeal's decision making.

Timescales for adjournments
So if there is a real possibility of capital becoming available in the future from a specific source, what is the maximum
period for which the court is likely to consider it appropriate to grant an adjournment of claims?
The issue of a future armed services gratuity once again brought this matter to the fore in the case of Roberts v Roberts [1986]
1 WLR 437. The husband was a serving soldier, due to receive a gratuity on his discharge from the army which would not
be before 1988. Decree nisi was pronounced in 1981. An adjournment was not directly considered by the court at first
instance, with the judge instead ordering the husband to make a lump sum payment out of the gratuity when received.
However, that order was rescinded on appeal. The appeal court took the view that there was no capital out of which the
lump sum could have been paid and the family assets had already been divided. There was no evidence as to the gratuity's
capital value nor of any present or future need of the wife for capital.
As part of his judgment, Wood J expressed the undesirability of adjourning cases to an uncertain future and referring to
Priest he indicated that:
"the longest period for which it would be appropriate to adjourn a case to enable a lump sum order to be made would
be four or five years." (para 442)
He also relied upon the previous decision in Milne v Milne [1981] 2 FLR 286. In that case, the period of time which was
involved before the sum was to become due was ten years. The court took the view that the matter should not be adjourned
beyond that period, expressly rejecting an application for a general adjournment with liberty to restore the application for
a lump sum. Instead, the court could order a fixed deferred proportion to be paid on receipt. The court in Roberts reflected
on comments made by Purchas J in Milne where he observed that:
"the general concept of the Act of 1973 (is) that if possible, parties should know and come to some situation where they
can look forward rather than back. If an adjournment was granted neither of the parties would really know where they
stood and that would not be advantageous to either. If the court makes an order at this stage then the husband and
wife can, against the contingent effect of the order, make appropriate arrangements, or at least, enjoy the expectation,
so far as the wife is concerned, of good things to come." (para 441)
Whilst these observations have been referred to in subsequent cases, they were obiter only.
In D v D (Financial Provision: Lump Sum Order) [2001] 1 FLR 633 the husband was a member of an executive incentive plan
which had the potential of providing him with substantial but unspecified cash sums in April 2001 and again in 2002. The
judge found that the wife had an entitlement to a lump sum but that the exact quantum of that lump sum could not be
ascertained at the time of the hearing. As a result, the wife's financial provision application was adjourned generally with
liberty to restore, to allow quantification of the sum due to the husband by the incentive scheme on the basis that to make
a lump sum order at that time could do the husband an injustice, whilst to dismiss it before knowing what sum the
husband would receive would do an injustice to the wife.
The husband appealed against the adjournment of the wife's lump sum claim. He contended that as a point of principle
the judge was wrong to adjourn the lump sum application generally. It was general policy that this should be a once and
for all disposal.
The appeal was dismissed. The court considered that a court which decides to adjourn an application for a lump sum is in
fact doing no more than exercising the discretion undoubtedly vested in it. This step should only be taken in rare cases
where there are circumstances in which justice to both parties can only be done if there is an adjournment. One of those
circumstances in an appropriate case is likely to be the real possibility of capital from a specific source becoming available
in the near future. This was the case here.
The Court of Appeal specified that the adjournment should be for a specified period; to a date not exceeding two months
after the husband received his final entitlement, in order to allow for full quantification of the lump sum paid, rather than
adjourning generally.
Events with no timescales
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A not uncommon issue is the possible future resource of inheritance, when there is no fixed date by which the resource
will come into existence. In MT v MT (Financial Provision: Lump Sum) [1992] 1 FLR 362 the parties expected that the
husband's father, who was 83 years old at the time of the proceedings and extremely wealthy, would leave him substantial
capital upon his death. By law the husband was entitled to inherit at least one eighth of his father's estate and could not
be excluded from benefitting. The husband had no assets and accordingly the wife applied to adjourn her application until
the death of her father-in-law.
It was agreed by both parties that in the circumstances it would be inappropriate to make any order for a lump sum which
was quantified at the date of trial with payment deferred until the father's death. There was no way of quantifying the
father's wealth at that time or the likely distribution of his estate upon his death. Also, the parties' needs and circumstances
may change in the future. The choice was therefore between adjourning or dismissing the application for a lump sum.
The court held that it was required to have regard to the financial resources each party was likely to have in the foreseeable
future as per section 25(2)(a) of the Matrimonial Causes Act 1973. In this case, justice demanded an adjournment of the
wife's claim for a lump sum.
In allowing the wife's application for an adjournment, Braithwaite J explained his reasoning as follows:
1 There was a real possibility of capital from a specific source becoming available in the near future: The Husband had
the certainty of a substantial inheritance which on any view was likely to become available within the next few years.
2 Adjourning was the only way to achieve justice in view of the "imponderable factors".
3 It was fair and reasonable to order the adjournment: The parties had always anticipated and lived for prospective
capital. In a long marriage with no other capital the wife would be harshly done by if she did not eventually receive a
share commensurate with her needs and the amount of capital available.
4 The attitude of the husband towards providing for the wife caused a serious concern as to the wife's financial future
if she was not permitted to apply for a lump sum at a later date. The husband had even gone as far as to invite a lender
to call in a loan which had the effect of rendering the wife and their child homeless. It was felt that periodical payments
placed the wife in a precarious position as they could only be capitalised on the application of the husband, which he
would never do since he objected to the wife having any capital.
5 The only possibility of a clean break, which would be appropriate in this case, was by an adjournment.
6 Refusing an adjournment would mean that the wife would permanently be without capital to buy even a property.
The illiquid family business
The case of AC v DC [2012] EWHC 2420 (Fam) is a useful case for family lawyers as the judgment tackles a number of
topical issues, including companies following the Supreme Court's decision in Prest v Petrodel Resources Ltd and others
[2013] UKSC 34 preserving assets; and pre-acquired assets.
One part of the judgment considers whether the wife's lump sum claims should be adjourned. The husband had an 84.6%
shareholding in his company, DH Limited. A sale of the company was actively pursued and there was an offer from a
buyer of £63.75million. It was considered that if the sale went through at a price of £63.75million, the husband's gross
proceeds of sale would be £53.9million.
The husband's position was that the family home should be transferred to the wife and she should be paid a lump sum of
£8million provided that the sale of the company completed. Completion of the sale would be a condition of the order of
the court. If the sale did not proceed then there should be no lump sum and the wife's claim would be adjourned with
liberty for her to restore. The husband recognised that such a fall-back position was "unsatisfactory" but considered that
the prospect of the sale proceeding was sufficiently good to justify the wife's claims being heard now rather than in
proceedings under the Inheritance (Provision for the Family & Dependents) Act 1975 should he die in the near future (he
was in his 60s but in poor health)
The wife asserted that she was entitled to 50% of the marital acquest. She considered that she should be paid a lump sum
by the husband equivalent to 50% of the net proceeds of sale of his shares in the company. In the alternative, if the sale fell
through by 1st December 2012 or did not proceed to completion within three months of exchange, then 50% of his shares
should be transferred absolutely to her.
The court found that:
"the problem with the husband's position is that to adjourn [the wife's] application introduces uncertainty and risks
further litigation, expense and delay. " [para 125]
In the court's judgment, the wife was, on the basis of the sale proceeding, entitled to an award of about 40% of the parties'
net assets.
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The court would not adjourn the application for a lump sum and the wife was awarded a proportion of the shares. Having
seen the wife give evidence, the court found it improbable that a transfer of shares by the husband to the wife would
disrupt the running of the company. It was in her interests to ensure that the company was sold for as much as possible.
The court considered that if the company in the future sold for a figure less than the sum being offered at that time,
"The wife will receive the value of the shares transferred to her, no more and no less. That was the risk she takes. There
will be no top-up." [para 125]
What happens when the adjourned application is restored?
In G (Financial Provision: Liberty to Restore Application for Lump Sum), re K (formerly G) v G [2004] EWHC 88 (Fam) the wife
restored her application for a lump sum. The parties divorced in 1995, when the wife's claim for a lump sum was
adjourned as the matrimonial home, which was occupied by her and the children at the time, was the only capital asset
and the husband was expected to inherit on the death of his uncle. It was considered that a fair clean break settlement
could not be reached until the inheritance had been received, at which point the wife could restore her claim for a lump
sum.
Both parties subsequently remarried but the wife's second marriage failed. In 2001, the husband's uncle died and he
inherited £2.1 million and each of the children received £855,000. The wife restored her application for a lump sum and the
husband submitted that the application should be dismissed as the wife had remarried. In the alternative, he submitted
that the children's money should be used instead.
The court allowed the wife's application and applied the case of D v D (Financial Provision: Lump Sum Order) [2001] 1 FLR
633. It considered that section 25 MCA 1973 was intended to achieve a fair result; lump sum claims could be adjourned
where it was necessary to do justice. The court found that the wife was entitled to have the security of a home for her and
the children and if the children owned a share of the house it could lead to a future conflict between the wife and the
children. It was found that the wife's contribution to the children had not been reduced by her remarriage so her
entitlement was unaffected. The wife had made a major contribution to the first marriage. Accordingly, she was awarded
a lump sum of £460,000.

Conclusion
It is apparent that the courts will be slow to adjourn an application for financial orders, or part of such an application. Case
law confirms that for the courts to grant an adjournment a specific event must be anticipated to occur in the near future.
The usual fluctuation in asset values or illiquidity of assets will not be enough to justify an adjournment.
That said, the "once and for all" principle cannot always achieve the right result and where, in the not so distant future,
one party's financial position is expected to change, giving rise to the real possibility of them receiving further assets or
property, the courts may bestow on the other the gift of patience, considering an adjournment to be appropriate. Where
an outright adjournment is not viewed by the courts as fair, they may instead prefer to order the payment of a deferred
lump sum at the time when the additional assets or property are received.
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CASES
Maughan v Wilmot [2014] EWHC 1288 (Fam)
The applications before the court arose in respect of unpaid orders for child maintenance. The parties had been long
divorced.
The "wife" sought:
- appointment of a receiver under s.37 of the Senior Courts Act 1981 to recover arrears of over £74,000 and previously
ordered costs not yet assessed but estimated to be in excess of £66,000.
- an extension to an existing freezing order to ensure the efficacy of the receivership and
- an extended civil restraint order under rule 4.8 FPR 2010 to prevent the husband from engaging in vexatious litigation
.
The "husband" (who did not appear) sought to have the freezing order struck out and all other applications
suspended/stayed.
Mostyn J dealt first with the husband's applications. Refusing an adjournment, he observed that the husband had
"undoubtedly" been served and had had ample notice of the hearing. A letter from him to the effect that neither he nor new
counsel could attend on the relevant date was not a valid application for an adjournment. The rules (with which he should
have complied) applied to litigants in person as they did to represented parties.
As to the substance of the husband's application, none of the three grounds upon which it was based were made out. The
first allegation (that the order was wider than the judgment and was somehow not bona fide) misunderstood the judicial
process; the order was valid and the allegation "totally meritless". The second ground (that monies paid for maintenance
had gone to the wife's solicitors) was not supported by any evidence and even had it been true, it was not for the court to
act as a "policing official" over the use of child maintenance. As for the third allegation (that the wife's representatives were
corrupt) not only was this baseless, it had been repeatedly rejected by the court on previous occasions. The application was
wholly without merit.
Turning to the wife's applications, Mostyn J noted that although the cost of appointing a receiver made it a "last resort", in
this case the default had been "extreme" and it was obvious that the husband had been, and would continue to be,
obstructive. Defiance of the order was defiance not of the wife but of the court. The appointment of a receiver was required
not only in respect of the arrears and costs already incurred but to capture costs amounting to £47,185 for which the wife
was about to apply.
Having granted the order for a receiver, it was only logical to grant the extension of the freezing order to preserve the
assets to enable the judgments made to be satisfied. Accordingly, the freezing order would continue for 12 months.
In respect of the civil restraint order, the purpose of the relevant rule was to prevent abuse of process by vexatious
litigation. Mostyn J identified eight separate wholly unmeritorious applications made by the husband over the course of
the preceding two and a third years and, in such circumstances, considered the criteria for making the order to be satisfied.
The decision whether or not to make an order was therefore an issue of his discretion, which, finding the behaviour
"egregious", he exercised in favour of the wife, making the order sought.
Finally, in respect of costs, to which, having "prevailed" in all her applications, the wife was entitled; the only issue was on
what basis these should be awarded.
Mostyn J considered the tests set out in Three Rivers District Council & Ors [2006]); namely, that for costs to be awarded on
an indemnity basis there must be conduct "out of the norm", such as the prolonged pursuit of allegations of impropriety
or dishonesty, advanced and maintained to the "bitter end" in the absence of evidence or apology or, the pursuit of a claim
that was "thin" or "far fetched".
In this case, the husband was guilty of precisely such conduct in relation to both his wife's and his own applications. The
order for costs would therefore be on an indemnity basis.
CPR 44.2(8) allowed the court to order an interim quantified payment in advance of detailed assessment. Accordingly,
there would be an order for payment of £45,000 payable within 14 days.
Case summary by Katy Rensten, barrister, Coram Chambers
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Re KP (A Child) [2014] EWCA 554
This was the appeal of a decision by Parker J to return a child 'K' to Malta at the conclusion of Hague Convention
proceedings. The judgment of Moore-Bick LJ provides important guidance on the voice of the child within Hague
proceedings in a context where, as the court acknowledged at [§52], "the courts in this jurisdiction are, rightly, still feeling
their way forward in order to determine how best to 'hear' the voice of a child who is the subject of an application under
the Hague Convention."
K was wrongfully removed by the appellant mother to England on 12 June 2013. The respondent father issued an
application for her return pursuant to the Hague Convention. The mother relied on two defences to the abduction: (i)
child's objections, and (ii) Article 13 (b) grave risk of harm or intolerable situation. At trial Parker J rejected both defences.
One week before the trial K had been interviewed by a member of the CAFCASS High Court team. The CAFCASS Officer
did not identify a grave risk of harm to K were she to return to Malta, but she reported K's strongly held views against a
return order. The CAFCASS Officer advocated against an order for return.
Parker J met with the child directly on the first day of the trial. This was not planned in advance, but "the plan for the judge
to meet K seems to have developed during the oral testimony of the CAFCASS Officer on the first morning of the hearing"
[§10]. K was brought to court after she finished school that day. She had expected to meet the judge at some stage but not
that day. Parker J and K spoke for over an hour in the well of the courtroom, in the presence of her clerk (who took a full
note). During the course of this meeting the child was asked 87 questions by the judge. The tape was on, and a transcript
of the meeting was before the Court of Appeal. The judge concluded that K was confused and was not objecting to
returning to Malta on cogent or rational grounds. She identified "passion" in K's objection to return, but departed from the
recommendation of the CAFCASS Officer, having concluded that the Officer failed to evaluate the rationale of K's
expressed views.
K was not separately represented at the trial, but she was a party to the appeal. She supported the appellant mother's case
and her counsel contended that it was inappropriate for an extended oral examination of the child to have taken place,
particularly when she had not been forewarned that she would be making oral representations or submissions to the judge.
The Court of Appeal considered the Guidelines for Judges Meeting Children who are Subject to Family Proceedings, dated April
2010 issued by the Family Justice Council and the then President, Sir Nicholas Wall, and the Guidelines in relation to children
giving evidence in family proceedings [2012] 2 FLR 456. These provide a useful starting point, but the court was keen to stress
at [§52] that they are
"no more than they purport to be, namely Guidelines." The judgment considers the existing jurisprudence at length,
but was delivered with the caveat, "Our collective understanding of these matters and how best to 'hear' a young
person within the court setting, is developing and is still, to an extent, in its infancy. It is not our aim to say anything
that may set current practice in concrete or otherwise prevent discussion, thought and the further development of good
practice."
In essence, seven principles were stated from the existing jurisprudence at [§53] of the judgment as to how and when the
views of the child should be canvassed, and in particular how and when judges should conduct face to face meetings with
a child in Hague proceedings.
The court confirmed:
"[T]he process [of judges meeting children]...does not include receiving evidence from the young person of questioning
him in order to evaluate the rationality, or otherwise of his objections. The process is simply, but importantly, a two
way transmission in which the young person says what they wish to say and the judge explains the court's role within
the structure of the Convention" [§29].
The court expanded on this point at at [§56], in which they accepted the submissions made by counsel for the appellant
and counsel for the child. The court stressed throughout the judgment that the purpose of judges meeting the child is not
to obtain evidence, and the judge should not therefore test or probe what the child says. The task of gathering evidence
from the child should instead be given to a CAFCASS Officer, who alone has the necessary expertise in the field.
Summary by Charlotte Hartley, barrister, 1 King's Bench Walk
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Re G (Adult) [2014] EWHC 1361 (COP)
The proceedings relate to a 94 year old lady, G, and were commenced with an application under the inherent jurisdiction
by the London Borough of Redbridge (LBR). LBR's view was that G, although vulnerable, did not lack capacity. Russell J
handed down a judgment on 26th February 2014 in which she found G lacked capacity under sections 2 and 3 of the Mental
Capacity Act 2005 and thus the case fell under the jurisdiction of the Court of Protection. Russell J had made a reporting
restriction order on 17th February 2014 to prohibit the identification of G, C and F, (C and F being G's two carers and
respondents to the application).
LBR's subsequent application for an order came before Cobb J on 26th March 2014. At that hearing the order sought was
that:
"until further order C be forbidden, whether by herself or instructing or encouraging others, from taking G or involving
G in any public protests, demonstrations or meeting with the press relating to any aspect of these proceedings … "
The application for substantive relief was adjourned and LBR was given leave to instruct a consultant in old age
psychiatry, Dr Andrew Barker, to perform a capacity assessment as to G's capacity to communicate and engage with the
press and all the implications of so doing. Cobb J made the interim injunctive order sought on the basis of G's best interests
and included interim declarations which included that "it is not in G's best interests to communicate with the Press at this
stage, and until further order."
There was then correspondence between the Official Solicitor's (OS) solicitors and ANL (the publishers of the Daily Mail,
Associated Newspapers Limited) regarding OS's concerns that an ANL journalist might seek to visit G socially and so
bypass Cobb J's order.
Before the President on 16th April 2014, ANL applied: to be joined as an interested party to proceedings; to be served with
a copy of Dr Barker's report; and to be allowed to "make representations to Dr Barker within seven days of being served
with his report and for Dr Barker to take these representations into account and revise his report if appropriate."
The President dismissed ANL's application to be joined as a party, finding it to be misconceived as:
1. The relief sought by ANL did not create any justiciable issue between ANL and G.
2. ANL did not have 'sufficient interest' under rule 75(1) CoPR 2007 and the court did not find it desirable to join ANL
as a party for the purposes of dealing with the application (under rule 73(2)).
Thus, ANL's other applications fell away. The President noted that if the OS was alleged not to be acting appropriately in
G's best interests, then the remedy was an application to remove him as G's litigation friend rather than to introduce "a
self-appointed spokesman for G" into the proceedings.
Summary by Sara Hunton, barrister, Field Court Chambers

A-W & C (Children) [2013] EWHC B41 (Fam)
The mother sought declarations pursuant to section 7 of the Human Rights Act 1998 that her rights conveyed by Articles
6 and 8 of the Convention had been, by reason of the social work team's conduct, breached when the youngest child, A,
had been removed from her care shortly after birth and taken into police protection.
The Local Authority accepted responsibility in respect of the inappropriate procedures adopted and conceded that
declarations should be made and apologised to the mother. They asserted that the Lancashire Constabulary had acted
independently of the Local Authority in carrying out the acts complained of, so the Constabulary was present and
represented for the hearing. The police made no concessions in respect of the process they adopted in removing A from
the mother.
Briefly, the background is that the mother was 18 and the fathers of the two older children had been deported and played
no role in the proceedings. A's father had played a full role and sought to care for A. The older children had been taken
into police protection in December 2012 and were subsequently made the subjects of an emergency protection order and
later, interim care orders. The concerns in respect of the mother included her self harming, anti-social and criminal
behaviour and other risky behaviour.
In respect of A the Local Authority had indicated an intention to pursue a care plan for removal before the child was born,
and the mother had indicated her wish to oppose this plan. A was born on 14 February 2013. The Local Authority was
notified by the hospital (and the mother's solicitors), and the police were also notified. The mother was discharged on 15
February and her solicitor paid for her to stay in a Travelodge nearby so she could be close to A and could breastfeed.

www.familylawweek.co.uk

Family Law Week June 2014 - 62
On 18 February the social worker and two police officers went to the hospital to speak to the mother about s.20
accommodation, which she refused. A was taken into police protection at 12.40pm. Meanwhile, the mother's solicitor was
at Lancaster County Court pressing for an urgent contested hearing on the anticipated application for an interim care
order. The application arrived at Court by email at 3.40pm at which point the Judge held a short hearing to list the matter
before Mr Justice Cobb on 21 February 2013. The Judge expressed the view that mother and child should not be separated
pending the hearing, and they were later placed together in a foster placement.
This judgment of HHJ Singleton QC sitting as a Deputy High Court Judge, focuses on the exercise of power under s. 46
Children Act 1989 and the regimes in respect of s.44 and s.38. The Judge considered the case law which set out that, "..the
statutory scheme clearly accords primacy to s.44. Removal under s.44 is sanctioned by the court and it involves a more
elaborate, sophisticated and complete process than removal under s.46." Further, that "..(i) removal of children should
usually be effected pursuant to an EPO, and, (ii) section 46 should be invoked only where is it not practicable to execute
an EPO."
The Judge emphasised the case law that stressed that even in emergencies it is desirable for local authorities to work in
partnership with parents and to try to reach agreement about regimes of supervision, children remaining in hospital or
even voluntary accommodation for a brief period, but the least interventionist approach is best. In this case the mother was
co-operative, as was the father, they were merely refusing s.20 accommodation, having taken appropriate legal advice.
The crisis was not that the mother was refusing to co-operate but that the hospital wanted to discharge A.
The Court took note of the Home Office Circular 17/2008 which provided guidance to the police in respect of their use of
the power under s.46. It states that police protection should only be used when necessary. Local authorities should have
in place local arrangements for out of hours applications for EPOs and police powers should only be used when this is not
possible. The Judge found that it had been obvious from her evidence that D.C. K, who had gone to the hospital to speak
to the mother on 18 February, had done so to persuade her to agree s.20 accommodation and to explain that the alternative
would be the use of police protection. This approach was fundamentally flawed. The Judge referred to the decision of Mrs
Justice Theis in Surrey County Council v M, F& E [2012] EWHC 2400 in which she said:
"To use the section 20 procedure in circumstances where there was the overt threat of a police protection order if they
did not agree, reinforced by the physical presence of uniformed police officers, was wholly inappropriate. By adopting
this procedure the local authority sought to circumvent the test any court would have required them to meet if they
sought to secure an order, either by way of an EPO or interim care order."
The Judge also noted that both D.C. K and the social worker had seen the use of police protection as necessary because of
the mother's lack of co-operation by failing to agree to section 20 accommodation. There were also references to the
mother's solicitors' demands as if they were in some way obstructive. The Judge considered that this did not appear to be
a proper approach to a young and vulnerable parent who was merely following her legal advice. The mother had not been
threatening to remove the child from hospital and her care over the weekend had been good. If an EPO had been sought
it would have afforded both parents a voice in the decision making. The local authority should have made efforts to
investigate whether an application for an ICO or EPO could take place. The Judge noted that there had already been an
approach made to the court by the mother's solicitors and it would have been possible to accommodate a hearing on the
afternoon of 18 February.
The Judge considered that both finding out about the possibility of a hearing date and pressing for an earlier hearing were
reasonable expectations on the social worker and the police officer in executing their duties. Further there was an onerous
burden on the local authority to find alternative arrangements during the delay which would hold the balance of
protection and not require separation of mother and child. The approach of the local authority in this case had been an
unwillingness to seek to implement such alternative arrangements.
The Judge also considered the procedure adopted by the mother's legal team in seeking the declarations (Part 8 application
to be consolidated with the care proceedings) and found that it was appropriate in light of the guidance in Re S [2010]
EWCA Civ 1383. She went on to make the declarations conceded by the local authority but made no declarations against
the police as none had been sought.
Summary by Andrea Watts, barrister, 1 King's Bench Walk

L v C [2014] EWFC 1280
The parties to this application were two women who had, until January 2014, been in a same-sex relationship. The subject
child in this case, G, was the biological child of C and was conceived using donor sperm (in an informal and unregulated
arrangement). L and C had decided to have a child together and it was common ground between them that they intended
to be 'equal' parents. G was born in October 2013 but the relationship ended abruptly when G was 2 ½ months old and C
took G to live in Ireland where she was from and where her older daughter had remained throughout C's time in England.
In February 2014, L applied for permission to apply for a residence and contact order and for declarations that she was a
'psychological parent' to G and that they shared family life within the meaning of Article 8.
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On behalf of C, it was argued that the English court did not have jurisdiction to hear these applications. Jurisdiction in
respect of the Children Act applications was in accordance with the Family Law Act 1996 and Brussels II Revised and so
the question of jurisdiction turned on whether G was habitually resident in England and Wales.
Having considered the relevant case law, the judge concluded that G was not habitually resident in England because she
had spent a significant period (7 ½ weeks out of four months) of her life in Ireland, she was dependent on her mother who
was habitually resident in Ireland, and she had been lawfully removed from this jurisdiction, the latter fact being conceded
by C.
Consequently, the court had no jurisdiction to determine the matters relating to parental responsibility (these being the
applications for permission to seek a residence/contact order).
The judgment then goes on to deal with the applications for declarations. BIIR does not apply to 'the establishment or
contesting of a parent-child relationship' [Art 1(3)(a)] and nor did the 1986 Act prevent the court from hearing the
applications for declarations. However, on behalf of C it was argued that the court should not interfere with matters
properly within the province of the Irish court and that the court could not make a freestanding declaration of human
rights when there were no substantive proceedings concerning the child and alternatively that if jurisdiction existed it
should not be exercised.
The application for a declaration of psychological parenthood was refused on the basis that it was not an appropriate
subject for a declaration; declarations are intended to be of matters of fact.
As far as the application for a declaration of Article 8 rights was concerned, there was no precedent for the application and
no assistance on the question of the appropriate jurisdiction was to be found in either the Convention or in any statute.
Returning to first principles, the question was therefore whether this was a natural and appropriate forum in which to seek
this declaration.
Whilst it would not be appropriate to trespass on the jurisdiction of the Irish court, Jackson J was of the view that this
application could be determined as a freestanding application and that there was no reason for it to fail for want of a
substantive application in respect of the child. He was being asked to make a declaration about a situation that existed in
England at a time when G had never lived anywhere else and which involved citizens of two contracting states. He
therefore concluded that there was no territorial reason why the application for this jurisdiction should not be heard here.
The procedural objection that this application could not be made as a freestanding application was based on section 7 of
the Human Rights Act. However, it was an application for a declaration as to Convention rights and it was not made
under the Human Rights Act and therefore was not restricted by s.7. Moreover, to conclude that this court was impotent
to make declarations as to human rights about matters arising from past events within its territorial jurisdiction would
amount to a denial of justice. There was nothing in the Convention or any statute to so restrict it and so it must be right
that the procedural objection to the application must also fail.
Jackson J therefore reminded himself of the case law on the definition of family life: it is a matter of substance rather than
form; whilst there need to be close family ties, they need not be fully developed and there is no precise definition of 'family
life'. Taking into account all the circumstances of this case, there were compelling arguments for making such a
declaration: from G's point of view, it was important to reflect the circumstances of her conception and neonatal period as
accurately as possible. The practical benefit to G was that such a declaration might contribute to her future welfare and it
might be useful to a court hearing future proceedings. The declaration as to family life between C and G at the time of G's
removal to Ireland was therefore made.
Summary by Sally Gore, barrister, Fourteen

Hakki v Sec of State for Works & Pensions [2014] EWCA Civ 530
The father was a professional poker player who supported himself from his winnings at poker. He paid no child
maintenance in respect of his children. The mother applied to the Child Support Agency ('CSA') for an order that he pay
child support maintenance. The father opposed the application on the basis that his winnings did not constitute "earnings".
On 29th May 2009 a First Tier Tribunal decided that the father's winnings came within paragraph 15 of Schedule 1 to the
Child Support (Maintenance Assessment and Special Cases) Regulations 1992 ('the MASC Regulations'). On appeal, the
Upper Tribunal held that the First Tribunal was wrong so to hold, but that, depending on the facts of the case, the father
could be said to be "gainfully employed" as a "self employed earner" and therefore liable to pay child maintenance.
The case was therefore remitted to the First Tier Tribunal, which, on 28th June 2012, made findings of fact that the father
was indeed liable to make maintenance payments on this basis. It found that the father took an organised approach to
earning money from poker, his poker playing involved a high element of skill and that it was "very much like a job". The
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tribunal made reference to the fact that the father played three or four days a week, set himself targets for earnings, had
his own website and had made television appearances playing poker.
The father appealed this decision, initially to the Upper Tribunal, which dismissed the appeal, and then to the Court of
Appeal. His appeal to the Court of Appeal was, in effect, a challenge to the original decision of the Upper Tribunal that his
winnings could constitute "earnings" as well as the decision at the second hearing of the First Tier Tribunal that they did
indeed do so.
Longmore LJ (with whom Patten and Pitchford LLJ agreed) set out the statutory provisions relating to the definition of
earnings for the purposes of the CSA. He set out that Regulation 1(2) of the MASC Regulations provides that a self
employed earner has the same meaning as in Section 2(1)(b) of the Social Security Contributions and Benefits Act 1992 ("the
1992 Act") which provides that a "self employed earner" means a person who is gainfully employed in Great Britain
otherwise than in employed earner's employment.
Chapter II of Part I of Schedule I to the MASC Regulations relevantly provides (at paragraph 2A(2)) that self employed
"earnings" means the taxable profits of a self employed earner less income tax, National Insurance and half of any
premium paid in respect of a pension.
Winnings from gambling are not generally taxable. It was agreed by all parties to the appeal, and held by the Court of
Appeal, that there was no difference between the child support and social security regimes and the tax regime so far as self
employed earners were concerned. However, in the original case which decided that gambling winnings were not taxable,
Graham v Green [1925] 2 K B 37, it was held by Rowlatt J, at 40, that "… if you set on foot an organised seeking after
emoluments which are not in themselves profits, you may create, by way of a trade or an adventure, or a vocation a subject
– matter which does bear fruit in the shape of profits or gains. A different conception arises, a conception of a trade or
vocation which differs in its nature, in my judgment, from the individual acts which go to build it up, just as a bundle
differs from odd sticks."
It was argued on behalf of the father that his poker activities did not come within section 2 of the 1992 Act or regulation 1
of the MASC Regulations. He further pointed to the fact that "earnings" are expressly stated to be the "taxable profits from
self employment" and that winnings from gambling are not taxed. The Secretary of State adopted the same position as the
father.
The mother, who would not ordinarily have been a party to proceedings, was joined as a respondent to the appeal. It was
argued on her behalf that the father had organised his activities in such a way that gambling was his trade or profession
in an analogous way to that of a sportsman.
Longmore LJ stated at paragraph 17 that "it is possible to conceive a case in which a gambler's winnings might be taxable".
In support of this conclusion he referred to the cases of Down v Compston [1937] 2 All E.R. 475 and Burdge v Pyne [1969] 1
W.L.R. 364 (see paragraph 18). The question was therefore whether the father in this case had sufficient organisation in
relation to his poker playing to constitute a trade in the sense that the word was used in tax cases.
On the facts of this case, Longmore LJ held that the father could not be described as having a trade, let alone a profession
or vocation. There was no element of what Rowlatt J in Graham v Green called "a subject matter which does bear fruit in the
shape of profits or gains", nor was there an "element of fecundity". There was merely frequent and successful playing at
cards. The facts that he played frequently, set targets to win and selected tables on which he was most likely to win were
common to many gamblers. Further, isolated television appearances and having one's own website were, in the judgment
of Longmore LJ, "hardly, these days, evidence or organisation amounting to a trade or profession" (paragraph 20). There
was therefore no organised seeking of emoluments on the part of the father.
Longmore LJ therefore concluded that the original decision of the Upper Tribunal that the father could, depending on the
facts, be in gainful employment, was correct. However, on the facts of this case, the father should not have been found to
have been in self employment. The father's appeal was therefore allowed.
Longmore LJ pointed out, however, that it might be possible for the Secretary of State to make a "departure direction"
(pursuant to sections 28A-28I of the Child Support Act 1991) and compel the father to pay maintenance on the basis that
the current assessment was substantially lower than the level of income required to support the overall lifestyle of the
father. The mother would, however, have to make an application for such a departure direction separately.
Appeal allowed.
Summary by Thomas Dudley, barrister, 1 Garden Court Chambers
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LA v FM [2013] EWHC 4671 (Fam)
The application concerned two children. B, a boy, and A, a boy, who were respectively 21 months and 9 months old at the
time of the final hearing. B and A were removed from the care of their parents following the death of their older brother
C on 11 March 2013. He was then nearly 4 years old. There were parallel ongoing criminal proceedings in respect of the
father in which he had been charged with murder.
The application was listed before Theis J for her to determine the facts and make welfare decision. The local authority
asserted that B and A were at risk of future significant harm due to a history of domestic violence between the parents, the
father's responsibility for an injury to A, his responsibility for C's death which B was likely to have witnessed, the inability
of the mother to acknowledge or accept the history of domestic violence and the serious risk of future harm such a history
posed to both the mother and the children.
The local authority, supported by the guardian, sought a care order and placement order. This was opposed by the mother
who remained adamant in her denial of domestic violence and could not accept that the father was, or could have been,
responsible for C's death; the mother stated that C's death was "the will of God". It was accepted by all parties that prior
to the removal of B and A there had been no criticism of the mother's care for the children, she had a very strong
relationship with them and contact was "a joy to watch".
Theis J was troubled by the apparent conflict between the mother's strong maternal instinct and her inability to
acknowledge the history and future risks to her and the children. The numerous positive features in respect of the mother's
care of the children had led the guardian cautiously to support a short focussed adjournment if there was movement in
the mother's position in her evidence. In light of the absence of such movement the guardian concluded that he supported
the application of the local authority.
Theis J determined that there had been domestic violence perpetrated by he father upon the mother. She concluded that
the injury to A was caused accidentally and that the injuries that resulted in C's death were caused by the father and that
B had observed this assault. Theis J found that the mother had failed to protect C and B as she knew the father was capable
of violent behaviour towards her.
Theis J considered the guidance set out in Re B-S [2013] EWCA Civ 813 and reminded herself of the words of Lord
Templeman in Re KD (A Minor) (Ward: Termination of Access) [1988] AC 806:
'The best person to bring up a child is the natural parent. It matters not whether the parent is wise or foolish, rich or
poor, educated or illiterate, provided the child's moral and physical health are not endangered. Public authorities
cannot improve on nature.'
Theis J acknowledged that the professional and expert evidence, including the adult psychiatrist instructed in the case, was
unanimous in its support for care and placement orders. Theis J regarded the decision in the case to be very finely balanced
but allowed the mother's application for a short focussed adjournment for the mother to consider the findings and see
whether she could acknowledge the risk posed to herself and her children from the father and put in place an effective
safety plan. In this regard Theis J placed significant weight on the strength of the relationship the mother had with her
children. She acknowledged the pressure the mother was likely to have been under prior to and during the hearing and
the difficulty for her in changing her position in the context of her oral evidence.
The case was adjourned for a period of three weeks to enable the mother to reflect upon the findings of the court and she
was directed to produce a statement shortly before the next hearing. The outcome of this application can be found at LA v
FM [2013] EWHC 4672.
Summary by Alison Easton, barrister, Coram Chambers

LA v FM [2013] EWHC 4672 (Fam)-1
This judgement should be read in conjunction with the earlier judgement in this case found at LA v FM [2013] EWHC 4671.
The application related to two children. B and A, both boys, who were respectively 21 months and 9 months old at the time
of the fact hearing. At the conclusion of a ten day fact finding hearing Theis J made a finding that the father had caused
the death of a child C (their older sibling), that he had perpetrated domestic violence upon the mother and the mother had
failed to protect the children. Despite unanimous professional evidence that final care and placement orders should be
made Theis J adjourned the final hearing for three weeks to enable the mother to consider the court's findings to see
whether she could accept them in a way which would give the court confidence that she would be able to protect the
children from harm in the future.
Theis J summarised the applicable law and acknowledged the need to consider the principles set out in Re B-S [2013]
EWCA Civ 81 and also the observations of McFarlane LJ in C (A Child) [2013] EWCA Civ 1257.
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The mother filed and statement and was spoken to by both the social worker and the guardian who provided detailed
written recordings of these meetings. Theis J accepted the assessment of the social worker and the guardian that the mother
continued to minimise the extent of the father's violence towards her and the father's role in the death of C. Theis J
reiterated that a powerful factor in her decision to allow the mother a brief period to revisit her own risk assessment of the
father was the strength of the relationship between this mother and her young children. However, the key issue in this case
was the mother's ability to protect the children in the future when she had failed to do so in the past. Further, Theis J
accepted that in the absence of a working relationship based on trust, the LA was unable to begin to be in a position to
provide the necessary support to protect these children if they were returned to their mother's care.
Theis J accepted the draconian nature of the care plan proposed by the LA but observed that none of the recent cases could
be read as justifying unlimited delay based on the uncertain prospect of rehabilitation to the care of a parent; there has to
be an evidential foundation to any assessment of the prospects of success.
Summary by Alison Easton, barrister, Coram Chambers

Davies & Another v Davies [2014] EWCA Civ 568
This was an appeal in relation to a successful claim made by a daughter ("Eirian") against her parents ("Tegwyn" and
"Mary" Davies) with respect to an interest in their pedigree dairy farm ("Henllan") which she asserted, based on the
doctrine of proprietary estoppel.
Eirian and her family live on the farm and throughout different but lengthy periods of her adult life she has worked on the
farm (without a level of remuneration or benefits which reflected that work), had been told that "the farm would be hers
one day", and had at one stage been presented with a partnership agreement by her parents which she signed (though it
later turned out they had not). Eirian's claim was precipitated by her parents' application to evict her and her family to gain
possession of the farmhouse.
At a trial of the preliminary issue, the first instance judge found that Eirian had an interest in the farm on the basis of
representations made by one or both of her parents on which she relied to her detriment (at one stage giving up a career
outside of the farm in order to return to work at the farm at beckoning of her parents) and thus it would be unconscionable
for her parents to now deny her an equity in the farm and/or the farming business. The judge found that the nature and
extent of that beneficial interest was to be determined at a further hearing.
However, at the appeal, it was accepted on behalf of Eirian that the order went further than justified and the question as
to the manner in which Eirian's equitable interest was to be satisfied should be decided at a later hearing. In other words,
her successful proprietary estoppel claim would not necessarily involve an entitlement to an immediate beneficial interest
as the judge at first instance had found.
The core issue in the appeal brought by Eirian's parents ("the appellants") therefore was whether Eirian's reliance on the
assurances made by her parents gave rise to sufficient detriment so as to entitle her to a share in the ownership of the
family farm. The appellants made three key arguments.
First, they argued that it was wrong to hold that Eirian relied on a representation in 1985 that "the farm would be hers one
day" as she had stopped working on the farm between 1989 and 1991 and it was implicit that she would have to continue
working there to benefit from it in future.
Second, they argued that when Eirian gave up her career outside of the farm to return to work there in 1991, the judge
made no express finding that it was in response to any further representations made and therefore there can be no
detrimental reliance by her during that period.
Third, they submitted that the judge was wrong to hold that working for remuneration or benefits which did not reflect
the work done was of itself a detriment. They relied on Creasey v Sole [2013] EWHC 1410 (Ch) to argue that the court needs
to have found that she gave up a "better" opportunity elsewhere and that the judge in this case had no found that Eirian's
role outside of the farm was a better opportunity.
In considering the above arguments and rejecting them, the Court of Appeal found that the judge at first instance had not
erred and his conclusion that there was a net detriment to Eirian in reliance on the representations made was a justified
one.
The appeal was allowed on the narrow issue (pertaining to the concession made on behalf of Eirian) insofar as the doctrine
does not necessarily entitle Eirian to an immediate beneficial interest after the trial only of the preliminary issue and that
the nature of her equity would be decided at the later hearing.
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The Court of Appeal ended by questioning the virtues of a split hearing (preliminary issue hearing followed by a trial)
with an observation that, per Gillet v Holt [2001] Ch 210, proprietary estoppel cases require a holistic approach, which the
split procedure did not satisfy.
Summary by Lily Mottahedan, barrister, 1 Hare Court

Nottinghamshire Healthcare NHS Trust v RC [2014] EWCOP 1317
RC was 23 and had been diagnosed with antisocial and emotionally unstable personality disorders. He had a repeated
history of grave self-harm. In August 2013, serving a prison sentence for sexual assault, he became a Jehovah's Witness. In
February 2014 he slashed the major artery in his arm and was admitted to a secure psychiatric hospital, where he
repeatedly attempted to re-open the wound. He refused to consent to blood transfusions on religious grounds and in April
2014 signed an advance decision to that effect, found to be compliant with ss.24–26 of the Mental Capacity Act 2005 ("MCA").
The NHS Trust sought the following three declarations from the Court of Protection:
(1) RC had the capacity to refuse blood transfusions and to self-harm;
(2) The advance decision was valid and operative should RC become incapable of issuing a decision to refuse
treatment; and
(3) The treating physician's decision not to impose a blood transfusion was lawful.
Mr Justice Mostyn made those declarations (save that it was unnecessary and inappropriate to declare RC capable of
self-harm).
The judge considered the legal principles underpinning a person's right to harm or kill himself, citing authority from the
Court of Appeal and quoting J.S. Mill. He then addressed the circumstances, relevant to this case, in which adults may
have treatment imposed on them without their consent.
First, when an adult lacked capacity and treatment was in their best interests. The judge provided examples in which the
Court of Protection had imposed life-saving treatment in the face of trenchant opposition from the incapacitated person.
However, the judge found that RC did have capacity to refuse treatment, despite the judge's acceptance that a tenet of RC's
faith prevented him from engaging in the proper balancing exercise required in s.3 of the MCA.
Secondly, the treatment of a detained adult under s.63 of the Mental Health Act. The judge expressed concern that a
decision not to impose treatment was not susceptible to judicial review, in contrast to a positive decision to do so. In such
a situation, where life-saving treatment was involved, he strongly advised an NHS Trust to apply to the High Court for
declaratory relief so as to be compliant with Article 2 ECHR.
The judge considered the difficult intellectual distinction in the law between treating a condition as a 'consequence'
(outside scope of s.63) or a 'symptom or manifestation' (inside scope of s.63) of the patient's disorder. In RC's case, the
parties and the experts were at odds. Applying a non-literal interpretation to the wording of s.63, the judge found a blood
transfusion to qualify as treatment of a symptom (i.e. the self-laceration) of RC's disorder. Therefore, s.63 applied.
At the powerful conclusion of the judgment, the judge held that it would be an abuse of power and a denial of a most basic
freedom to impose a blood transfusion on RC; he presently had capacity, but even if that disappeared there was a binding
advance decision under the MCA. As a result, the treating clinician's decision not to impose treatment was lawful.
Summary by Thomas Dance, barrister, 1 King's Bench Walk

N (A Child) (Adoption Order) [2014] EWFC 1491
The child subject to the proceedings spent the first 7 months of her life in hospital due to a number of serious and
continuing disabilities. She moved from hospital to the applicants and has lived with them for 5 years. The applicants
applied for an adoption order. They were supported by the Local Authority and the Guardian, both finding that after
considering the advantages and disadvantages of all options (in line with Re BS), the only appropriate order was an
adoption order.
The mother was not involved in the proceedings. The father, supported by the paternal grandmother, however opposed
an adoption order. He stated that a special guardianship order was the appropriate form of order. He also applied for a
contact order.
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Mr Justice Moor considered the law, in particular in light of Re B-S [2013] EWCA Civ 813 in which the Court of Appeal
emphasised the need for a holistic and rigorous evaluation of all options. He considered the advantages and disadvantages
to this child of a special guardianship order and an adoption order.
Moor J. found that nothing but an adoption order was appropriate for this child. In light of the exceptional circumstances
of this child, in particular her disabilities, he found that a special guardianship order would not provide her with the
permanence that she required.
The need for a contact order was considered. Moor J. accepted that the applicants were committed to direct contact
between the child and the father and paternal grandmother, they having already facilitated such contact. He found that
the child required finality and the father's ability to apply to vary a contact order would not be in the child's interests.
Accordingly Mr Justice Moor dispensed with the father's consent and made an adoption order. He refused the father's
application for a contact order.
Summary by Laura McMullan barrister, Coram Chambers

R (A Child) [2014] EWCA Civ 597
The mother ('M') appealed care orders in respect of her four children (aged four to 12), and placement orders in relation to
the two younger children.
M had her two eldest children by her first husband. In 2005, M met Mr J. In 2006, Mr J was convicted of a sexual offence
against a young girl. M and Mr J married in 2007 and they subsequently had two children.
In 2011, the local authority ('LA') became involved as a result of a suspected non-accidental injury. The investigation
concluded that the injury was accidental; however, concerns then arose about Mr J's conviction. It was agreed that Mr J
would leave the family home until assessments were completed. Mr J was later permitted to return to the home and the
LA closed their case.
The LA again became involved in 2012 when M's 15 year-old niece ('S') alleged that she had a sexual relationship with Mr
J and that M knew about and facilitated the relationship. Mr J initially admitted to the police that he had sexual relations
with S but later retracted his admission after S retracted her allegations. M denied knowledge of the allegations.
Threshold related to the sexual risks that Mr J posed to children (as a result of the 2006 conviction and the 2012 allegations),
M's inability or unwillingness to protect the children from Mr J, and included wider concerns about M's behaviour. At the
final hearing, the LA did not call S to give evidence and Mr J was not present to give his version of events or be
cross-examined. The judge found M to be an unsatisfactory witness who was "not simple to pin down".
The judge found that Mr J presented a risk to the children by virtue of the 2006 conviction. Against this background, the
allegations by S "are particularly troubling"; however, there were no specific findings about the allegations. The judge
concluded that M could not provide the children with consistent emotional care and was unable to protect them.
The judge made care orders in respect of the four children and placement orders in respect of the two youngest. There was
no explicit reference to less invasive options, nor was there an explanation as to whether other options were feasible or
why care orders and adoption were necessary. The evidence from the LA and the guardian also failed to deal with these
issues. The judgment came before the decision in Re B-S [2013] EWCA Civ 1146, but after Re B (A Child) [2013] UKSC 33.
The Court of Appeal concluded that the judgment was deficient to the extent that the welfare decision was fatally
undermined. Mr J only remained a risk to the children if he remained on the scene or was likely to return to it - there were
no findings about whether M was still associating with Mr J, or likely to do so in the future. If Mr J did not pose a risk, M
could not be considered to fail to protect the children from a risk that is not likely to exist. It was noted that the LA closed
the case with no supervisory oversight after consideration of the 2006 conviction.
Without a sufficient evaluation of the risks flowing from Mr J's sexual activities, all that was left were concerns about M's
ability to provide the children with emotional care and her ability to protect – these issues alone did not warrant the orders
made.
Further, the judgment did not sufficiently deal with whether there were any less draconian outcomes that might be
possible for the children, such as whether the children could be protected whilst living at home with supervision by the
LA and family members. There was also an insufficient examination of the implications for the children of being removed
from the home permanently and the siblings separated, particularly bearing in mind that there was evidence that the
children were loyal to M and the oldest two expressed a desire to go home. In conclusion, there was no global, holistic
consideration of all the factors and each of the options as required by Re G [2013] EWCA Civ 965, which was handed down
during the course of the final hearing.
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The appeal was allowed and the case was remitted to be reheard.
Practical issues: M appeared in the Court of Appeal as a litigant in person. The court noted that there are increasing
problems with more and more litigants in person, which requires those involved in the appeal process to take on
additional burdens. A litigant in person will not necessarily appreciate who should be served with documents or what
documents should be included in a bundle.
Local authorities should be expected to assist by ensuring that the court is provided with the necessary number of properly
prepared appeal bundles to assist the court to make a timely decision. If an appellant provides a deficient bundle, it
"should be standard practice for the local authority to take steps itself, well in advance of the hearing" to consider the
bundle and, if it is deficient or non-existent, to contact the court to enquire whether it is necessary to supply alternative or
supplementary bundles.
Summary by Ariel Ricci, barrister, Coram Chambers.

Rapisarda v Colladon [2014] EWFC 1406-1
Within an application by the Queen's Proctor to dismiss a large number of divorce petitions and set aside decrees of
divorce obtained in the course of "a conspiracy to pervert the court of justice on an almost industrial scale" there arose an
issue as to the extent to which the proceedings could be published. In particular, it fell to the Court to consider the impact
on the potential reporting of the case of the Judicial Proceedings (Regulation of Reports) Act 1926 ('the 1926 Act').
Section 1(1)(b) of the 1926 Act renders it an offence to publish:
"in relation to any judicial proceedings for dissolution of marriage, for nullity of marriage, or for judicial separation, or
for the dissolution or annulment of a civil partnership or for the separation of civil partners, any particulars other than
the following, that is to say:
(i) the names, addresses and occupations of the parties and witnesses;
(ii) a concise statement of the charges, defences and countercharges in support of which evidence has been given;
(iii) submissions on any point of law arising in the course of the proceedings, and the decision of the court thereon;
(iv) the summing-up of the judge and the finding of the jury (if any) and the judgment of the court and observations
made by the judge in giving judgment."
Sir James Munby P undertook a review of the historical background to the 1926 Act and its purpose (see paragraphs 6 to
17). He agreed with Thorpe LJ in Clibbery v Allan and Another [2002] EWCA Civ 45, [2002] Fam 261, para 88 where Thorpe
LJ said: "No doubt the aim of the statute was to strike a balance between the principle of open justice and the need to curb
reports from the divorce court for the protection of public morality." He further noted that Lord Rodger of Earlsferry JSC
had stated in In re Guardian News and Media Ltd and others [2010] UKSC 1, [2010] 2 A.C. 697, para 24, that: "The purpose of
the legislation was … not the protection of the parties' privacy but the prevention of injury to public morals throughout
Great Britain".
The same issue as in this case had arisen in Moynihan v Moynihan (No 1) [1997] 1 FLR 59 (another application by the Queen's
Proctor for the setting aside of a divorce said to have been obtained by fraud). In that case Sir Stephen Brown P had held
that section 1(1)(b) did apply to the proceedings, albeit there was ample scope in the subparagraph for clear and full details
of the proceedings to be given, but not a line-by-line account of what a particular witness said at a particular time. Sir James
Munby P agreed with this analysis, albeit sharing what he took to be Sir Stephen Brown P's "lack of enthusiasm" for this
state of the law. He suggested that Parliament might wish to consider with an appropriate degree of urgency whether the
retention of the 1926 Act on the statute book is justified.
Sir James Munby P concluded that pending new legislation the only means of avoiding the impact of section 1(1)(b) is
under the provisions of section 1(4) and noted that this provision had not been considered in Moynihan v Moynihan (No
1). Section 1(4) provides that section 1 does not apply to printing for use in relation to judicial proceedings, printing in law
reports or technical legal or medical publications or, of more relevance in this case, printing or publishing in pursuance of
directions of the court.
Sir James Munby P considered that this provision gives the court a discretion to make a direction that the whole of the
proceedings may be published.
In deciding whether to exercise that discretion in this case he noted that the publication by the media of these proceedings
would not engage the mischief at which the 1926 Act was aimed and indeed, on the contrary, there was every reason why
the media should be allowed to publish the proceedings (which had already taken place in open court) as they concerned
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an "industrial scale" attempt to pervert the course of justice. He therefore directed that there be liberty to the media and
others to publish whatever report of the proceedings which took place on 9 and 10 April 2014 they may think fit.
Sir James Munby P commented that there is no binding authority on the question of whether section 1(1)(b) applies in
respect of financial remedy proceedings following divorce (the point having been the subject of merely obiter dicta
comment in Clibbery v Allan and another [2001] 2 FLR 819) and that this constitutes a "disturbing state of affairs" about
which something needed to be done "as a matter of urgency" (paragraph 35). He encouraged judges hearing financial
remedy applications ("on the assumption that the 1926 Act applies") to consider exercising their discretion under section
1(4) in future (paragraph 44).
Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

Re B (A Child) [2014] EWCA Civ 565
The Family Proceedings Court (FPC) had made care and placement orders in respect of B, aged 23 months. That decision
was appealed by B's parents and the circuit judge (CJ) found that the magistrates' reasoning had been wrong in law for
three primary reasons: it was linear; there was a lack of long-term welfare analysis; and there was no evaluation of the
proportionality under Article 8 ECHR. Despite this, the CJ undertook her own "holistic" welfare and proportionality
evaluation and dismissed the appeal.
Lord Justice Ryder, delivering the main judgment of the Court of Appeal, summarised the principles underpinning a
court's decision to make placement orders and briefly reviewed recent case law. He identified a "continuum" between the
court's analysis of welfare and proportionality: an error in the former inevitably affected the latter. In light of this, the
appellate court's power to review the first instance decision came in two stages: the appellate judge had to (i) identify an
error of fact, value judgment or law; and (ii) exercise her discretion as to whether that error permitted her to re-make the
decision or necessitated a full re-hearing.
The discretion in (ii) was inevitably fact-specific; if the error was sufficiently discrete to be corrected or the decision could
be re-made without procedural irregularity then the appellate court had the power essentially to "fill the gaps" of the
defective first-instance reasoning. However, in this specific case the evidence before the magistrates and, therefore, the CJ
was deficient so as to have required a re-hearing.
Lady Justice Black did not attempt to describe the attributes of 'a proper case' in which an appellate court should engage
in its own welfare and proportionality analysis. However, from paragraph 61 onwards, she helpfully discussed two
particular examples of the Court of Appeal's approach to the exercise of this discretion.
Summary by Thomas Dance, barrister, 1 King's Bench Walk

Chai v Peng [2014] EWHC 1519 (Fam)
Husband (74) and wife (68) had been married 42 years. The wife lived in England and petitioned for divorce in the England
and Wales on 13 February 2014. The husband appeared to live in Malaysia and brought proceedings in that jurisdiction.
The husband was very wealthy. The wife had no independent means save what was provided by the husband.
The dispute as to jurisdiction was listed for decision in the English court in October 2014.
In March 2014 Holman J heard an application for maintenance pending suit ([2014] EWHC 750 (Fam)). He was critical of
the legal costs involved in the case, the failure to negotiate and the use of court resources.
Holman J at this hearing considered two issues:
(1) Whether the wife should be allowed to issue a fresh petition for divorce;
(2) The wife's application for further maintenance pending suit and legal funding.
On the first issue, the wife's sought orders to enable her to file a new petition dated May 2014. The aim of this was to anchor
the date for which domicile and habitual residence were decided in May 2014 (rather than February 2013 when the original
petition was issued). The wife argued this would eliminate areas of dispute from the jurisdiction hearing.
Despite the 'attractive and valiant' arguments of the husband that the wife's application was counter to public policy,
Holman J granted the wife permission to withdraw her petition and issue fresh proceedings.
In relation to maintenance pending suit Holman J ordered:
(1) £35,000 per month to be paid to the wife pending the hearing in October
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(2) £60,000 to cover the costs of further negotiations
(3) £30,000 per month until October to fund the litigation.
He declined to make an order for £115,000 to enable the wife to discharge her solicitors' outstanding costs.
The husband failed to attend the hearing. The judge was highly critical of him for failing to do so. Since the last hearing
productive but not conclusive negotiations had taken place (in Paris) and the judge expressed the fervent hope that an
agreed final settlement could be reached.
Summary by Ayeesha Bhutta, barrister, Field Court Chambers

Re S (Children, W & T) [2014] EWCA Civ 638
This was an application for permission to appeal by the parents of two children. It followed care proceedings that were
based on serious allegations of sexual abuse. Neither the local authority nor the Guardian were represented at this hearing.
The local authority was criticised for adopting a 'neutral' stance in relation to the appeal and for not attending after an
inter-partes hearing had been directed:
"Having taken the decision to present these allegations to the judge and having secured findings of fact broadly along
the lines that it was seeking below, the least the local authority could have done would have been to attend before the
court to ensure that the findings were not disturbed to the potential prejudice of the children in this case, who the
authority had been contending were at risk from what they said had happened to another young girl at the hands of
these parents. Non-participation was not an option."
The allegations on which the judge made findings were allegations of sexual abuse made by P, the fourteen-year old sister
of the mother, against both parents. The parents sought to challenge both what they asserted were procedural
irregularities in the proceedings that led the judge to make a number of significant findings against them, and the judge's
assessment of the evidence before her.
In the county court, the judge had accepted that P had been sexually assaulted by F, with M's encouragement. The
challenge to the findings of fact was focused on the assertion that the judge had failed to meet the inherent improbabilities
of the allegations in P's accounts.
The alleged procedural irregularities concerned the limited time to prepare for the finding of fact hearing, the fact that a
DVD containing some of the witnesses' police interviews did not arrive until the first day of the fact-finding hearing, and
that the transcripts of these interviews were not made available until the third day of the five-day hearing. The unanimous
view of the Court of Appeal, however, was that the parents were not prejudiced by this, and that the cross-examination of
witnesses had been conducted appropriately and with tenacity. They also made the point that there had been no
application for an adjournment on behalf of the parents once that material was made available.
The parents also complained that the judge had interrupted the flow of cross-examination too frequently and so had
disrupted the flow of the evidence. Having considered the case law on this point, particularly the observations of Denning
LJ in Jones v National Coal Board [1957] QB 1955, McCombe LJ concluded that at no time did the judge overstep the line and
'assume the robe of an advocate'. The fact that she was hearing from young witnesses in particular at times required a
more interventionist approach from the judge.
As far as the parents' criticisms of the judge's findings of fact were concerned, in her judgment, the judge had considered
the apparent inconsistencies in P's evidence and had carefully weighed up the evidence of all the witnesses who gave
evidence at the hearing. She had given consideration to the relative credibility of the different witnesses. She had given
full reasons for reaching the conclusion that P was being truthful about the allegations and she had therefore made
findings that were entirely open to her to make.
The application for permission to appeal was therefore refused.
Lewison LJ and Munby P both concurred with the judgment of McCombe LJ with Lewison LJ making the point that Jones
v NCB was now an old case and one with extreme facts. Moreover, since that case was decided, courts have been required
to focus more on expedition, proportionality, and ensuring that an appropriate share of the court's resources is allocated
to a case. All of this has a bearing on the level of intervention that is appropriate on the part of a judge.
Munby P went on to make some remarks of more general application about the issues arising from this case. Whilst he
did not criticise those involved for following what was accepted practice at the time, he queried whether, as the law now
stands, a separate fact-finding would have been necessary in this case. Current practice is to discourage their use and
attention was drawn to the comments of Ryder LJ in Re S, Cambridgeshire County Council v PS and others [2014] EWCA Civ
25. Secondly, he was of the view that this case demonstrated the need to define clearly the ambit of any fact-finding

www.familylawweek.co.uk

Family Law Week June 2014 - 72
hearing. Thirdly, he criticised the lack of a comprehensive document setting out the findings that were actually made by
the judge. Finally, he echoed what McCombe LJ had said about the local authority's apparent stance of 'neutrality' in
relation to the appeal. Even if it would not be thought cost-effective to send an advocate to the permission hearing, the
local authority ought at least to have filed written submissions setting out why the grounds of appeal were resisted; it was
not open to the local authority to adopt a 'neutral' stance when it had sought to prove the findings in question.
Summary by Sally Gore, barrister, Fenners Chambers

In the Matter of K (A Child) (Northern Ireland) [2014] UKSC 29
Background to the appeals
This appeal concerns the meaning of the words 'rights of custody' in article 3 of the Hague Convention on the Civil Aspects
of International Child Abduction ('the Convention'), and in the Brussels II Revised Regulation (EC) No 2201/2003 ('the
Regulation') which complements and takes precedence over the Convention between most member states of the European
Union. A child is wrongfully removed or retained in a country under the Convention if such removal or retention is in
breach of 'rights of custody'. The issue is whether the rights of custody must already be legally recognised and enforceable,
or include informal rights (termed 'inchoate rights'), the existence of which would have been legally recognised had the
question arisen before the removal or retention in question.
The proceedings concern a boy ('K') born in Lithuania in March 2005. From the time of his birth until 2012 he lived with
and was cared for by his maternal grandparents. His father separated from his mother before he was born and has played
no part in his life. His mother moved to Northern Ireland without K in May 2006 and has lived there ever since. A month
after K's birth she authorised her mother to seek medical assistance for K and, before she left for Northern Ireland,
executed a notarised consent for her mother to deal with all institutions in relation to K on her behalf. In 2007 a court order
was made in Lithuania putting K under the temporary care of his grandmother. This order terminated when K's mother
returned in February 2012 seeking to take K into her own care. K's mother also applied to withdraw the notarised consents.
Meetings were held at the Children's Rights Division of the local authority where orders were made for her to have weekly
contact with K. She was advised that legal proceedings against her mother to obtain custody of K would be costly and
protracted and decided instead to seize K forcibly in the street while he was walking home from school with his
grandmother on 12 March 2012, and to travel immediately back to Northern Ireland with him by car and ferry.
The grandparents were told by the Lithuanian authorities that they had no right to demand the return of K. However, in
February 2013 they issued an originating summons in Northern Ireland seeking a declaration that K was being wrongfully
retained in breach of their rights of custody. Maguire J refused their application, and their appeal against his decision was
dismissed by the Northern Ireland Court of Appeal.
Judgment
The Supreme Court by a majority (Lord Wilson dissenting) allows the appeal, finding that the grandmother did enjoy
'rights of custody' such that K's removal from Lithuania was wrongful. It orders that K should be returned to Lithuania
forthwith. If K's mother wishes to apply for permission to argue at this very late stage that any of the exceptions to the
court's obligation to return K found in article 13 of the Convention apply, this order will be stayed if she makes her
application within 21 days. Lady Hale gives the only judgment of the majority. Lord Wilson gives a dissenting judgment.
Reasons for judgment
The courts of states parties to the Convention have on several occasions dealt with applications based on inchoate rights
of custody [23-42]. In England and Wales such rights have been recognised where the person with legal rights of custody
had abandoned the child or delegated his primary care to others [44], but other countries have taken a less expansive view.
The Convention is not concerned with the merits of custody rights but it will only characterise a removal of a child as
wrongful if it interferes with a right of custody which gives legal content to the situation altered by the removal. Thus it is
not enough that K's removal was a classic example of the sort of conduct which the Convention was designed to prevent
and to remedy, given the harmful effects on K of wresting him from the person he regarded as his mother and taking him
without notice to a country where he knew no-one and did not speak the language [50-51]. The rights relied on by K's
grandparents must amount to 'rights of custody' for the purposes of the Convention.
The majority considered that the English courts should continue to recognise inchoate rights as rights of custody under the
Convention and the Regulation, provided that the important distinction between rights of custody and rights of access was
maintained, and provided that (a) the person asserting the rights was undertaking the responsibilities and enjoying the
powers entailed in the primary care of the child; (b) they were not sharing them with the person with a legally recognised
right to determine where the child should live and how he should be brought up; (c) that person had abandoned the child
or delegated his primary care to them; (d) there was some form of legal or official recognition of their position in the
country of habitual residence (to distinguish those whose care of the child is lawful and those whose care is not); and (e)
there is every reason to believe that, were they to seek the protection of the courts of that country, the status quo would be
preserved for the time being while the long term future of the child could be determined in those courts in accordance with
his best interests [59].
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These conditions applied to the situation of K's grandparents. The Children's Rights Division was supervising the situation
on the basis that K remained living with his grandparents while having contact with his mother. Taking K out of the
country without his grandmother's consent was in breach of her rights of custody [61-62].
It followed that the court was bound under the Convention to make an order to return K to Lithuania forthwith. It may be
that the grandparents would be content with legally enforceable contact arrangements and the mother now has every
incentive to agree to these. If the mother were to seek permission at this late stage to raise one of the exceptions in article
13 to the court's obligation to order the return of the child within 21 days, the order would be stayed until the hearing on
the first available date in the High Court to determine whether such permission should be granted to her [66].
Lord Wilson would have dismissed the appeal. In his view the rights of custody enjoyed by K's grandmother were
terminated on the mother's return [71]. Even if the courts in Lithuania might have maintained the status quo while K's
future was decided, this did not amount to recognition of rights of custody in the grandparents [72]. The Convention
application should therefore have been dismissed. As a result, a welfare inquiry into K's interests could then have been
conducted under the Children (Northern Ireland) Order 1995, in which his grandparents might have been granted an
order for contact or even residence [84].
Supreme Court Press Summary

CC v DD [2014] EWHC 1307 (Fam)
This case concerned the child Q, conceived through assisted reproduction involving a surrogate mother in the United
States of America. The commissioning parents are a British-French married couple currently living in France. Pursuant to
Section 54 of the HFEA 2008, there is no requirement that the applicant or child should be present in the jurisdiction when
the application is made. Under Section 54(4)(b) the court's jurisdiction rests solely on the requirement that at least one of
the applicants has a domicile in a part of the United Kingdom, Channel Islands or the Isle of Man. Having assessed the
facts, Theis J found that the applicant mother was domiciled in England at the relevant time and thus the court had
jurisdiction to make the parental order sought. In deciding whether the order should be made, Theis J considered all the
factors set out in Section 54 of the HFEA 2008.
The novel points that arose in this case concerned the effect of the step parent adoption order made in the United States in
favour of the applicants. Those points were:
(1) whether the applicants have committed any breach of UK domestic adoption law pursuant to s 83 ACA 2002, even
if in the US the adoption was not considered an 'international adoption' subject to the Hague Convention by the US,
and
(2) whether the applicants are already recognised as Q's legal parents under UK law by virtue of the adoption order
and, if so, what impact that has on the making of a parental order.
The applicant father was the biological parent of Q and thus the step parent adoption order was made in favour of the
applicant mother as his wife. The order was sought following legal advice obtained from an American lawyer, and it was
made in accordance with the law of Iowa.
The answer to question (1) was said to be clear. On the particular facts of this case, there was no breach of Section 83 ACA
2002, which creates an offence for persons who are habitually resident in the British Islands to adopt a child abroad, unless
they have complied with the provisions of that section and all relevant regulations made thereunder, as neither of the
applicants was habitually resident in the British Islands at the relevant time.
In respect of question (2), Theis J noted that one of the curious features of this case was that as a matter of English law the
applicant mother, due to the making of the step parent adoption, was recognised as Q's mother whereas the Applicant
father was not treated as a parent as the surrogate mother was married, even though he has the biological connection to
Q. The learned Judge found that a parental order carried with it lifelong benefits and was required to meet Q's lifelong
welfare needs pursuant to Section 1 ACA 2002.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk
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Leicester City Council v S [2014] EWHC 1575 (Fam)
During the course of care and placement proceedings the court, of its own motion, considered whether it should request
the relevant authority in Hungary to accept jurisdiction pursuant to Article 15 of Council Regulation 2201/2003, namely
Brussels II Revised ("BIIR"). The mother supported such a request, whilst the local authority and Guardian opposed it.
The child had been accommodated by the local authority since 12 April 2013 after having been abandoned by the mother,
who was Hungarian, for reasons which were unclear. It was not until 10 October 2013 that the local authority issued
proceedings. The mother had returned to Hungary by this time.
Moylan J commented that had the case been commenced since the decision of Sir James Munby P in Re E (A Child) [2014]
EWHC 6 (Fam), the court would have considered at a much earlier stage whether to make a request under Article 15. He
added:
"...the longer the determination of any jurisdictional issue, including under Article 15, is delayed, the more established
the child's situation becomes. The more established the child becomes in one jurisdiction, the more that fact in itself
will gain in weight and significance. At one extreme, it might, of itself, become determinative" [para 8].
He emphasised the need for Article 15 to be considered at "the earliest opportunity", in accordance with earlier decisions
in the cases of Nottingham City Council v LM and Others [2014] EWCA (Civ) 152, Kent County Council v C and Others [2014]
EWHC 604 (Fam) and Bristol City Council v AA and HA [2014] EWHC 1022 (Fam).
Moylan J also stated that enquiries to obtain evidence from other Member States were often not pursued in a structured
way. In this case there had been an assessment undertaken by an English social worker in Hungary without consideration
of whether this was legal (it being unlawful in some foreign jurisdictions, as highlighted on the Children and Families
Across Borders website). The local authority had also made a request by email to the Hungarian Central Authority for,
among other things, the mother's medical and social work records, without knowing whether, or how, such evidence
could properly be obtained under Hungarian law. Moylan J pointed to the need to have regard to the relevant regulations,
the provisions of BIIR, the Evidence Regulation (namely Council Regulation (EC) No 1206/2001 on cooperation between
the courts of the Member States in the taking of evidence in civil and commercial matters) and the Service Regulation
(namely Council Regulation (EC) No 1393/2007 on the service in Member States of judicial and extrajudicial documents
in civil or commercial matters).
Moylan J drew attention to the following procedural issues which can arise in care proceedings involving a child who is
and/or whose parents/family members are nationals of or resident in another EU Member State [paragraph 14]:
"(a) The need to consider, before they commence such work, whether English social workers are permitted to
undertake work directly in another EU Member State;
(b) The agency given primary responsibility for cooperation and communication under Chapter 4 of BIIR is the Central
Authority [albeit Central Authorities should not be treated as evidence gatherers or enquiry agents – see paragraph
52];
(c) Central Authorities (or other foreign State Agencies, including Embassies) are under no obligation, and cannot be
placed under any obligation, to comment on or become engaged in proceedings in England. This includes "courts" of
another Member State, as defined by BIIR, which are under no obligation to make a request under Article 15, the
obligation being on the courts of England and Wales as set out in Re E (A Child) and Nottingham City Council v LM and
Others;
(d) Embassies and consular officials are given no role in BIIR (or the 1996 Hague Child Protection Convention) and
should not be used as proxies for Central Authorities;
(e) Requests under BIIR for information (under Article 55) must be clearly focused on one or more of its provisions and
must be distinguished from requests for evidence which must be made under the Evidence Regulation."
Moylan J noted that the local authority, and possibly also the court at previous hearings, had "acted as though, in the
absence of the relevant Hungarian authorities either raising any issue about this court exercising its jurisdiction or raising
any concerns about the nature of the local authority's application, they could be assumed to have accepted that England is
the appropriate forum and that determination here is in the best interests of the child. This, with respect, is not the right
approach" [paragraph 35]. Although Article 15 does provide that a Member State can request a transfer to its jurisdiction,
central Authorities in other jurisdictions may well not make such a request due to the structure of the regulation and for
reasons of comity, and in any event there was an obligation on the Court with primary jurisdiction to address Article 15,
as referred to in Re E.
Coming to consider the facts of this case, Moylan J set out that in order to determine a request under Article 15, the court
had to consider three questions:
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1. Does the child have a particular connection with Hungary, as defined by Article 15(3)?
2. Are the courts of Hungary better placed to hear the case?
3. Is a transfer to the courts of Hungary in the best interests of DS?
He held that the child clearly had a particular connection with Hungary as he was a Hungarian national and because
Hungary was the state in which the mother was habitually resident. He held that a number of important features pointed
to Hungary being better placed to hear the case [paragraph 77]. The mother and father and all other extended family
members lived in Hungary, spoke Hungarian and not English and indeed the parents had always lived in Hungary, save
for a short period of months in England. There was a substantial body of historic evidence in Hungary held by public
authorities which would be more readily available to, and more easily understood by, the courts in Hungary. Any further
assessments of the mother or any other family members (and the judge's initial view was that a further assessment of the
mother was likely to be necessary) would have to take place in Hungary. The Hungarian court was better placed to obtain
evidence of, and was better placed to evaluate, the assistance and support which the authorities or others might be able to
provide.
Moylan J further concluded that it would be in the child's best interests for the case to be heard in Hungary. He noted that
this question was intimately connected with the second question (above). He also considered that the delay involved in a
transfer may not be substantial, since in any event, were the proceedings to continue in England, it would be necessary for
further evidence to be obtained in England.
The court therefore directed a request to be sent to the Hungarian Central Authority for that court to assume jurisdiction.
He added in a postscript that this was accepted within 2/3 weeks with immediate steps being taken for the child to be
placed in foster care in Hungary.
Summary by Thomas Dudley, barrister, 1 Garden Court Chambers

SC v BH [2014] EWHC 1584 (Fam)
The applicant was the mother of a five year old child ("ACH") and the respondent was her father. There had been Hague
Convention proceedings in 2010, where the father (a US national) had sought the child's summary return to the USA, the
family having relocated to the UK in 2009, after having initially lived in Texas. The father's application (and subsequent
application for permission to appeal) was refused, the court finding that ACH was habitually resident in the UK. The judge
was highly critical of the father's case (which rested on there being a conspiracy that the court found to be non-existent)
and of his conduct of the litigation and granted (upon the mother's application) residence and prohibited steps orders that
remained in force thereafter.
In 2013, having had no communication with the mother, the father sought orders in the Texan court. On advice from her
US lawyers, the mother did not participate in the proceedings. The father obtained orders stripping the mother of her
parental responsibility and naming him as the "sole conservator" of ACH, the effect of which was to give him sole parental
"rights and duties", including the right to obtain a passport for ACH without the mother's consent.
On confirmation, the orders (which were originally made ex parte) included a warrant purporting to direct all law
enforcement agencies to take physical custody of ACH and return her to the USA and to her father.
The mother applied to the High Court for an order that, in the event the father entered the UK, his passport and any
passport for ACH should be seized.
King J noted that, although "at first blush" surprising that the Texan courts had assumed jurisdiction, "non return orders"
were not always the end of the matter and the High Court had no information as to the Texan arrangements in relation to
the exercise of jurisdiction in respect of a child post-Hague. ACH was nevertheless habitually resident and present in the
UK and the English court had jurisdiction to deal with all issues.
Before considering the merits of the application, King J dealt with service on the father which had been effected by post,
email and attempts at personal service. He was aware of the application (and had had ample time to obtain representation)
having twice emailed the court to seek an adjournment (refused initially and then again, by King J).
The applicant's counsel properly drew the court's attention to the case of B v A (Wasted Costs Order) [2013] in relation to the
potentially serious impact of making Tipstaff orders on a without notice basis and to the need for the court to act with
caution as well as to the fact that there had been no direct threat of abduction from the father and for the need for such
orders to be proportionate.
Set against that, in support of making the order sought, were the findings against the father, his actions since and the fact
that the Texan courts had not accepted ACH's habitual residence in the UK (and a Hague application made there might
not succeed).
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King J considered that removal from her mother's care to that of a father who was a "total stranger" to ACH would be
inimical to her welfare. The father should accept the "reality" and start working with the mother and courts to build a
relationship with ACH. Until that took place or ACH became of an age where she would no longer able to be abducted,
there was a real risk.
Her Ladyship bore in mind the caution urged in B v A and, having taken into account all factors, made the passport order
sought.
Summary by Katy Rensten, barrister, Coram Chambers

K (Children) [2013] EWCA Civ 1776
The proceedings concerned two children who, following the separation of the parents and a short period of time with
foster carers, remained living with the mother. There was an extensive litigation history, during which findings made in
an earlier fact finding were reversed, the court subsequently finding that a wound on the father was self-inflicted and that
the father was responsible for a fire at his home. Following such findings in 2009, the court made a residence order to the
mother, a monthly supervised contact order to the father and a s.91(14) order for a period of 2 years.
Proceedings returned to court on a number of occasions leading to an order on 22.02.13 in which the father's supervised
contact was reduced to twice a year and a s.91(14) order for a period of 10 years was made, reserving any further
applications to that judge. During the hearing the father had told the judge that he could not or would not answer
questions about the findings previously made in 2009. The judge found that the father posed a risk to the mother and a
high or very high risk of abducting the children.
The father appealed the reduced contact order as well as two case management issues relating to the appointment of experts.
The father argued that the trial judge, in deciding to reduce his contact, had failed to take into account the father's privilege
against self incrimination within section 14 of the Civil Evidence Act 1968. The negative inferences drawn by the judge
when the father refused to answer questions about the findings made in 2009 should not have been drawn and
accordingly, the evaluation of risk was incorrect.
Lord Justice Ryder did not accept that once adverse findings had been made by the court at the fact finding hearing, the
self-incrimination privilege arose under section 14. In any event, counsel for the father at the appeal hearing informed the
court that the father had instructed his lawyers on the previous day that he did not in fact accept the findings made.
Accordingly, it could no longer be asserted that the trial judge had made an error in his evaluation of the father's evidence
and in finding that there was a risk of harm to mother and children.
The father further argued that the trial judge had failed to find the right balance between the risk to the mother and
children against the positives of contact. The Court of Appeal found that it could not be said that the judge's welfare
evaluation or order were wrong or disproportionate.
The father argued that although the s.91(14) order could properly have been made on the facts of the case, the length of
the order was in question. The Court of Appeal found that once the principle for the imposition of the order was conceded,
the length of such an order was in the discretion of the judge. His imposition of a 10 year term could not be criticised given
the judge sought to provide for in the interests of the children.
The Court of Appeal refused to accept that the trial judge's reservation of future applications to himself was wrong. There
was no reason of bias or impropriety that would bar the judge from hearing the case.
Accordingly, the Court of Appeal dismissed the appeal.
The Court of Appeal reminded the parties of an appellant's representatives' obligation to inform the court and the other
party in advance of the hearing of any change in the appellant's case or change in circumstances after the grant of
permission of appeal.
The Court of Appeal also reminded the parties that each party had a separate duty to ensure that the court is provided
with all papers required, even if there was no agreement between the solicitors.
Summary by Laura McMullan, barrister, Coram Chambers
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Re G (A Child) [2014] EWCA Civ 680
The issues in this appeal were whether Mostyn J was right to treat an order granting the mother permission to remove the
child from the jurisdiction temporarily as a final order and stay proceedings pursuant to Article 19(2) of Brussels II
Revised; and, whether he erred in ordering the mother to take the child to Italy pursuant to Article 20 of Brussels II Revised.
The facts of this case are complicated, involving proceedings in England, Italy and Finland. Both parents are Italian. They
lived in both England and Italy during their marriage, as well as when the child was born. In 2012, the mother commenced
proceedings in England for permission to remove the child to Qatar where she was to work, until September 2013. On 18
September 2012, an order was made by consent enabling the mother to live in Qatar with the child until September 2013.
The parties agreed on care arrangements for the child, to be implemented on the mother's return to England.
The mother's employment in Qatar did not last as long as anticipated and she returned to Italy. The family lived in Italy
until the summer of 2013. In early August 2013, the mother made an application for urgent measures to the Tribunale per
i Minorenni in Florence, when the child was not returned to her care by the father. The father alleged that he feared that
the mother was about to move to Finland with the child.
The Italian court declared that matters relating to custody and visiting arrangements with regard for the mother to take
the child to Finland were not within its competency, and ordered that the child be placed in the care of the mother at her
Italian place of residence as an interim measure. The father made a cross-application in the Tribunale per i Minorenni to
trace the whereabouts of the child and prevent his removal from Italy. He also commenced an appeal against the order of
the Tribunale.
On 11 September 2013, the mother issued an application in England for inter alia "temporary leave to remain in Finland"
and "leave to remove (the child) from this jurisdiction to Finland for 12 months". On 12 September 2013, Mostyn J declared
that the courts of England and Wales were seised of all issues of parental responsibility and the Italian court ought to stay
its proceedings "until the challenge by the respondent father to the jurisdiction of this court is resolved on 22 October 2013".
The mother was permitted to remain in Finland pending the hearing in October 2013.
On 17 October 2013, the Tribunale in Florence made an order in the father's proceedings concluding that it could not make
any order in relation to the child who appeared to be living in Finland with the mother. The court declined to deal with
other issues until the mother had been notified of the father's application and listed a further hearing on 18 December 2013.
On 25 October 2013, Mostyn J extended the mother's permission to remain in Finland but now expressed a "provisional
view" that the courts of England and Wales were seised of all issues of parental responsibility by virtue of the continuance
of the order of 18 September 2012.
On 7 November 2013, the father issued Hague Convention proceedings seeking the return of the child to Italy. The Finnish
courts ordered the mother to return the child to Italy in January 2014.
On 13 December 2013, Mostyn J determined the Article 19 issue. He concluded that the September 2012 order was a final
order, and his order provided that the mother's applications "are stayed pursuant to Article 19(2) …until the Italian Court
has determined whether it is first seised and if so whether it has jurisdiction". He went on to grant M permission "pursuant
to Article 20" to remove G from the jurisdiction of England and Wales to Finland until 18 December 2013, providing that
she must take him to Italy on or before 18 December "unless prior to [that date] she obtains an order from the Italian Court
permitting her not to take him for the hearing on 18 December" ("the return to Italy order").
Before the Court of Appeal, the mother argued that the order of 18 September 2012 was not a final order and therefore the
English court remained seised when the mother made her application on 11 September 2013. In particular, reliance was
placed upon the fact that leave to remove the child from the jurisdiction was granted for a finite period. Further, the mother
argued that there would be adverse practical consequences if such orders were said to be final as it would enable a parent
to obtain leave to remove a child temporarily and later jettison their English obligations and make an application to
another court more favourably disposed.
On behalf of the father, it was argued that the order of September 2012 had resolved all issues between the parties and was
therefore a final order. It was also argued that if the mother's arguments succeeded a party would be able to revive a long
extinct application rather than making a new application in the country of the child's habitual residence.
The Court of Appeal considered that whether particular proceedings have to come to an end "is a fact specific question
which has to be determined by careful examination of the circumstances in which the order which it is said brought the
proceedings to an end was made and its precise terms". One of factors to consider is whether any further hearing date has
been set. In this particular case, no further hearing date had been set in the September 2012 order, and the fact that the
order contained provisions regulating arrangements for the child upon the mother's return suggested it was a final order.
The Court rejected the mother's argument that a distinction should be made between orders granting leave to remove a
child temporarily from the jurisdiction for the purposes of a holiday, and those such as the order in this case. Black LJ
considered that such distinction would be artificial, and further stated that whether the order "was final and brought the
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proceedings to an end must be determined as things stood at the time it was made and cannot depend on what happened
next in the family's life or even on what would be a sensible and practical way of going about things".
In respect of the order requiring the mother to take the child to Italy by 18 December 2013, the Court rejected the argument
that there was a wider issue of principle on the basis that Mostyn J had made an impermissible case management order in
favour of a foreign court. The question was said to be whether it was open to Mostyn J to make such an order on the facts
of this case. The court found that Mostyn J had been intent on ensuring that the Italian hearing on 18 December 2013 was
effective and this was a sensible objective in the child's best interests.
The court concluded that Mostyn J's orders could not be faulted and the mother's appeal was dismissed.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

Solovyev v Solovyeva [2014] EWFC 1546
The parties, both Russian citizens, were living in England at the time that their marriage broke down. They obtained a
Divorce Certificate from the Consulate of the Russian Federation in London. By the time of these proceedings the wife had
remarried in the USA and the husband was seeking to remarry in England.
Having considered an expert report on the relevant law of the Russian Federation, Munby P. was satisfied that the parties
had been divorced in accordance with the law of the Russian Federation. The question for the court was whether the
divorce was recognised under the law of England and Wales.
Sections 44(1) and 45(1)(a) of the Family Law Act 1986 draw a distinction between divorces "obtained in" the British Islands
and divorces "obtained in" a country outside the British Islands; that distinction was crucial on the facts of this case. Any
divorce obtained in the British Islands must be "granted by a court of civil jurisdiction" in order to be effective (s.44(1)).
Simply because the Divorce Certificate was issued in the London Consulate of the Russian Federation did not mean that
the divorce was obtained in Russia. For these purposes the Consulate of a foreign state should not be treated as foreign
territory: Radwan v Radwan [1973] Fam 24 and Dukali v Lamrani (Her Majesty's Attorney General intervening) [2012] EWHC
1748 (Fam) applied.
Munby P. held that the two fundamental questions for the court were where and when the divorce was obtained. In
accordance with the expert report, the divorce was obtained at the Consulate in London on 30 April 2012 and was thus
obtained in the British Islands. He therefore rejected the parties' contention that the divorce was obtained through "Russia's
centralised bureaucratic system".
The judgment also considered the definition of "proceedings" in relation to divorces obtained outside the British Islands.
Summary by George Gordon, barrister, 1 King's Bench Walk

Surrey County Council v S [2014] EWCA Civ 601
This case concerned the mother's three youngest children, aged 16, 3, 2. There was a lengthy history of neglect and the
mother's fluctuating emotional state affecting her ability to care for the children.
The judge decided to place the two and three year old children with their mother under final supervision orders. The local
authority appealed the judge's decision.
The Court of Appeal described the decision as brave in the context of the history. The case was decided before the decision
in Re B-S [2013] EWCA Civ 1146. The Court of Appeal therefore considered whether the judge demonstrated the 'essence'
of what Re B-S required.
The Court of Appeal dismissed the local authority's appeal. The court took the unusual step of constructing a 'balance
sheet' of detriments and advantages of the children remaining with the mother. Overall the court considered that the judge
had explained her reasons in detail including her reasons for disagreeing with the experts.
The Court of Appeal made observations regarding the role of agency decision makers and the interaction between their
decisions and the court timetable. In this case there was no placement application as the agency decision maker had not
decided such a step was necessary.
The Court considered that the local authority should have obtained the decision and issued placement proceedings to run
concurrently with the care proceedings. If this did not happen the court was likely to be missing important evidence and
the care plan was likely to be inchoate.
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Local authorities should therefore timetable the decision maker's decision so that all matters can be put before the court
without delay.
Summary by Ayeesha Bhutta, barrister, Field Court Chambers

JG v The Lord Chancellor & Others [2014] EWCA Civ 656
This was an appeal brought by a child through her guardian. The child had been the subject of a s.8 residence dispute
between her parents, brought by her father. Both parents were in person. The child was eventually joined in the
proceedings in her own right and granted a public funding certificate.
The appeal was against an order which Ryder J made at the conclusion of judicial review proceedings brought by that child
against the Legal Services Commission ("LSC") where Ryder J found for the LSC.
The focus of the judicial review proceedings and indeed, this appeal, was the refusal of the LSC to fund the whole of an
expert psychotherapist report to assist the court in the determination of the welfare issues in the case.
The key fact of this matter was that the child's guardian invited the court to permit the instruction of an expert
psychotherapist to assess family relations and the impact of the ongoing dispute on the child. The parents were in
agreement with this.
The district judge gave permission for a report to be adduced at the permission hearing and that the cost should be funded
by the child, it being a reasonable and necessary disbursement. The court made further directions with respect to the report
at subsequent hearings. The wording of the order was couched in single joint expert terms.
The psychotherapist was duly instructed, produced a report, gave oral evidence at an interim hearing, and sent the invoice
of £12,000 to the child's solicitors. The psychotherapist refused to do any further written work until this was paid
(including preparing an addendum report which the court had directed). The invoice was then submitted to the LSC as a
claim in relation to costs and disbursements, in accordance with the order of the court.
The LSC was unwilling to pay the whole of the costs and stated that the costs should be shared equally by all the parties.
Initially, the LSC wrote that this was as it was the father's application and therefore the report is to assist him, and then on
the basis that the report would benefit all parties and was a joint enterprise, and accordingly, the costs should be
apportioned equally.
The LSC relied on section 22(4) of the Access to Justice Act 1999 ("AJA 1999") and argued that the order that they pay the
entirety of the costs of the report was a breach of that provision. For ease:
22(4) Except as expressly provided by regulations, any rights conferred by or by virtue of this Part on an individual for
whom services are funded by the Commission as part of the Community Legal Service or Criminal Defence Service in
relation to any proceedings shall not affect—
(a) the rights or liabilities of other parties to the proceedings, or
(b) the principles on which the discretion of any court or tribunal is normally exercised.
The LSC thus argued that the district judge made the decision he/she did that the child should fund the entirety of the
report simply because she was publicly funded and similarly, that he/she exercised his/her discretion on that basis.
Several letters were exchanged between the LSC and the child's solicitors but no progress was made and the LSC
maintained their position.
At a later hearing, the district judge amended the original order in relation to the costs of the expert report, adding that it
has carried out a means assessment as to the parties' means and it has been found that they are unable to pay any of the
costs associated with the report.
The LSC maintained their position. This eventually led to the final hearing being adjourned, as the court deemed that there
could not be a final hearing without the addendum report, with the judge recording that this was causing harmful delay
prejudicial to the welfare of the child.
The child brought an application for judicial review against the LSC's decision on the basis that the LSC had i) acted
unlawfully in refusing to pay for the report in full and ii) the child's solicitor had a reasonable expectation that the LSC
would pay for the report in full. The child's challenge failed.
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The Court of Appeal, with Black LJ giving the lead judgment, allowed the child's appeal finding in respect of i) that the
LSC's decision was unlawful but declined to give judgment on ii) on the basis that it was unnecessary to do so considering
its findings under i).
As the crux of the Lord Chancellor's argument was based on 22(4)(b), the Court of Appeal considered the principles
governing the exercise of the discretion of the court in deciding how to apportion the costs of obtaining an expert's report.
In doing so, the Court of Appeal rejected the Lord Chancellor's argument that there is a general rule that the costs of an
expert report should be borne equally between the parties if they are all seeking to use it and found that the apportionment
of the costs of an expert's report was always a matter for the discretion of the court in light of all circumstances of the case
in light of a line of cases commencing with Calderdale MBC v S and the LSC [2005].
Accordingly, s.22(4) did not prevent the court from making an order that a publicly funded party should meet the costs of
a report if it was right on the particular facts and was in no way affected by the mere fact of public funding being available
to one of the parties.
Secondly, the court considered whether a court was entitled to depart from the order it would have otherwise made with
respect to the costs of an expert report when conducting the discretionary exercise described above and if so, in what
circumstances.
The Lord Chancellor accepted that there might be some circumstances in which a departure is justified and sought to argue
that there should only be three circumstances in which that be the case namely: a) breach of convention rights (e.g. Articles
6 and 8) b) exceptionality pursuant to s.10 of LASPO 2012 c) impecuniosity.
It was common ground that a departure from the normal order would not be considered unless the other parties were
impecunious.
The Court of Appeal found that a party's eligibility for legal aid is a useful starting point for determining impecuniosity
but this was simply a factor the court had to have regard to (if the determination was available). The court had to make a
decision based on the available information before it and the evidence it deems it needs. In this matter, the district judge
had dealt with the parties' financial remedy proceedings and was therefore au fait with their finances.
The Court of Appeal found that it was right that if there would be a breach of Convention rights were the expert report
not available then that would allow a departure from the order the court would have made but for impecuniosity.
Moreover, it was found that exceptionality was not a separate test but rather, a description of the test and that a breach of
Convention rights would constitute an exceptional case.
In the circumstances of this case, the Court of Appeal did not need to consider whether a departure from the order the
court would have made were the parties not impecunious was justified as that order would have been that the child should
pay for the costs of the report in any event.
The Court of Appeal found that the report was entirely instigated by the child's guardian on behalf of the child and that
the psychotherapist was the child's expert rather than a single joint expert in the sense of all parties wishing to put expert
evidence before the court.
In those circumstances, it was right that the child, through the LSC, should pay for the entirety of the costs of the report
and the district judge had not made an order which breached 22(4) AJA 1999.
Summary by Lily Mottahedan, barrister, 1 Hare Court

North Somerset Council v LW and others (Care and RRO) [2014] EWHC 1670 (Fam)
On 11.04.14 the Local Authority applied for an order under the inherent jurisdiction that it be permitted not to disclose to
the mother the care plan to remove the unborn child at birth and that there be a Reporting Restrictions Order. The mother
was diagnosed with hebephrenic schizophrenia. Concerns were raised as her compliance with medication use and
cooperation with mental health professionals was very variable. Social work and health care professionals were concerned
that the mother would not be aware of when she was going into labour and may not understand what was happening
when she did so. At the directions hearing on 11.04.14 an issue as to the mother's capacity to consent to medical treatment,
the professionals considering it was highly likely she would require either an elective cervical inversion or a caesarean
section, was considered. Mr Justice Keehan heard that matter and found that she did have such capacity (NSC v LW, UHBT,
NBT and AWP [2014] EWCOP 3].
The applications under the inherent jurisdiction and for a Reporting Restrictions Order were heard and determined in
open court, Mr Justice Keehan granting both orders on 15.04.14. He was satisfied, on the basis of the professional evidence
"that the mother will present a very real risk of harm to herself and a very very real risk of physical harm to the child" if
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she were to learn of the local's authority plan of removal at birth. He accepted that such an exceptional order can only be
made in highly unusual circumstances (Re D (unborn baby) [2009] Munby J). However, the circumstances of this case
justified such an order:
i) The mother had a serious mental health condition;
ii) She was not always compliant with her treatment regime;
iii) Her mental health had deteriorated in the days leading up to the application;
iv) She had a history of being violent and abusive, she being unable to control such behaviour;
v) She frequently had real difficulty concentrating or understanding a range of basic issues;
vi) She had learning difficulties with a very low IQ;
vii) She had a history of not cooperating with social work and health professionals;
viii) This child was her first child and she had no parenting experience;
ix) There was no member of the wider family yet identified who could safely care for the child.
In considering the application for a Reporting Restrictions Order, Mr Justice Keehan considered that Articles 8 and 10 of
the European Convention on Human Rights and Fundamental Freedoms were engaged. He also considered the seminal
case of Re S (a child) (identifications: restriction on publication) [2005] 1 AC 593 and reminded himself that neither Article had
presumptive weight and that the proportionality test had to be applied to each. He found that it was vitally important, in
light of the risks to the mother and child if the mother had knowledge of the care plan to remove, that there be no reporting
of the case before the birth.
The child was born on 01.05.14 and within hours an EPO application was heard and granted. At that hearing the Official
Solicitor was invited to consent to act as the mother's litigation friend.
The Local Authority's application for an interim care order was heard on 06.05.14, the mother by that time being
represented by the official solicitor. Mr Justice Keehan considered that there were "extraordinarily compelling reasons" for
ongoing separation of the child from the mother for the reasons listed above at (i) to (ix) above. At that hearing Mr Justice
Keehan also considered whether the Reporting Restrictions Order should continue, be varied or discharged. All parties
agreed that the Reporting Restrictions Order had served its time limited purpose and Mr Justice Keehan discharged it.
Summary by Laura McMullan, barrister, Coram Chambers

North Somerset Council v LW and others [2014] EWCOP 3
An order was made under the inherent jurisdiction granting permission to the local authority not to disclose to the mother
the care plan for the unborn child, namely removal into care at birth. The mother was 24 years of age and diagnosed with
hebephrenic schizophrenia which had had a severe adverse impact on her day to day life. This judgment should be read
in conjunction with the linked judgment in this matter NSC v LW and EW (By her Children's Guardian) [2014] EWHC 1670.
An issue arose as to whether an application should be made in the Court of Protection to permit the hospital at which she
was due to give birth, to perform a caesarean section if it were established she lacked capacity to consent to medical
treatment. Accordingly it was directed that the hospital with responsibility for medical care for the mother (University
Hospitals Bristol NHS Foundation Trust ("UHBT")) should attend the hearing. Ultimately it was agreed by the local
authority, the Official Solicitor, as litigation friend for LW, and UBHT that the mother did not lack capacity to consent to
medical treatment, including an elective caesarean section. No order was therefore made on the Court of Protection
application.
At the conclusion of the hearing an issue about costs arose as the Official Solicitor and the local authority both sought an
order for costs against the hospital trust(s).
The jurisdiction in respect of costs in the Court Protection is set out in ss 55 and 56 of the Mental Capacity Act 2005, Part
19 of the Court of Protection Rules 2007 and Part 44 of the Civil Procedure Rules 1998. The provision in r157 COPR is that
the general rule in cases relating to P's welfare is that there will be no order as to costs; referred to by Hedley J as "the
conventional approach": NHS Trust and B Trust v DU, BO, EB and AU [2009] EWHC 3504. There is provision to depart from
the general rule in the circumstances set out in rule 159. The position in relation to the costs of the Official Solicitor is set
out in r163 Court of Protection Rules 2007.
Keehan J accepted that the practice that one half of the Official Solicitor's costs would be paid by the other parties, usually
the applicant, survived the enactment of the Mental Capacity Act 2007 and the introduction of the Court of Protection
Rules 2007: NHS Trust v D [2012] EWHC 886 (COP). The judge acknowledged and took account of the guidance and/or
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principles set out in Manchester City Council v G and othrs [2011] EWCA Civ 939, G v E and othrs [2010] EWHC 3385 (Fam),
Hillingdon v Neary and Othrs [2011] EWHC 3522 and AH and othrs [2011] EWHC 3524.
The court was satisfied that the general rule that there be no order as to costs (rr 157 & 159) should be departed from. UHBT
was ordered to pay the whole of the Official Solicitor's costs for the two day hearing which was ineffective as a result of
the conduct of UHBT and half of the Official Solicitor's costs for the effective hearing. UHBT was also ordered to pay the
costs of the local authority in respect of the costs of the ineffective hearing they attended.
The court accepted that UBHT was responsible for taking the lead in planning for the mother's labour and had fallen well
short in meeting its duties to the mother and her unborn child as:i) there was no comprehensive plan or contingency plan in the event the mother became uncooperative or violent
during labour until after the court had been seized of the matter;
ii) there was an unacceptable delay in arranging and/or undertaking a capacity assessment of LW to consent to
medical treatment;
iii) on the evidence of BC the unborn child was at serious risk of death or very serious harm.
The court was also critical of UHBT's failure to comply with earlier directions of the court and the absence of proper
planning or communication between component parts of the trust responsible for the mother's medical care and/or
between the clinical staff and its legal department and certainly none which reflected the complexity, seriousness and
urgency in this matter.
Summary by Alison Easton, barrister, Coram Chambers

Price v Price [2014] EWCA Civ 655
This was an appeal to the Court of Appeal brought by a husband against the decision of a Circuit Judge, on appeal from a
District Judge, not to set aside a certificate entitling the wife to a decree of divorce and not giving the husband leave to file
an answer out time.
The wife had petitioned on the basis of the husband's unreasonable behaviour and particularised his alleged profligacy
with money. The husband had returned an acknowledgement of service, in the usual way, but indicating that he wished
to defend the divorce and would be filing an answer. However, no answer ever reached the court building or the wife.
The wife applied for decree nisi on the basis that the petition was undefended. The county court certified that she was
entitled to a decree, made an order for costs against the husband, and set a hearing date for pronouncement of decree.
The husband acting in person, applied for that hearing to be vacated and in his application notice stated that he had posted
an answer dated 12 December 2012 on that date. As it appeared that the court had not received this (being that it had
granted a certificate), the husband also applied for leave to file his answer out of time.
At a hearing before a District Judge with no witness statement and without oral evidence, his application was dismissed
as the judge was not satisfied that an answer had been filed. The husband appealed to a Circuit Judge, and his appeal,
limited to a review of the decision below and similarly without witness statement or oral evidence, was dismissed for the
same reasons.
The Circuit Judge also looked at the merits of the proposed defence to the divorce and concluded that a decree would be
granted in any event on the limited concessions made by the husband about his behaviour. Accordingly, he found that
there was no reasonable prospect of him succeeding in a defence of the petition.
The Court of Appeal allowed the appeal for two key reasons:
i. The courts below had proceeded on the basis of an untenable factual finding, namely that the husband had not posted
an answer when he said he did. The Court of Appeal found that in the circumstances of this case, the court was not
entitled to reach that view without a witness statement from the husband and/or oral evidence. Black LJ giving the
lead judgment considered there is no doubt the approach below was "too robust" and that the husband did not have
"a proper opportunity to put his case" [para.42].
ii. Even leaving aside the issue of whether or not the husband had in fact posted an answer on time (which either got
lost in the post or had been lost by the court), the courts below did not exercise their discretion correctly vis-à-vis the
leave application and should have had regard to all of the circumstances of the case including the factors in Rule 4.6
FPR 2010 ("Relief from sanctions") and the authorities including Nash v Nash [1968] P 597 and the subsequent case of
Lawlor v Lawlor [1995] 1 FLR 269 on this issue.
In Nash¸ it was said that there are three situations in which a court might set aside a decree to enable a spouse to file an
answer [para.10]:
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i. Where the applicant knew nothing about the divorce (in which case, it would be automatic);
ii. Where the applicant knew about the divorce but chose not to defend and subsequently changed his/her mind (in
which case, the applicant would have to convince the court that it was more probable than not that the decree was
obtained contrary to the justice of the case);
iii. Where the applicant knew about the proceedings and was anxious to defend but through ignorance or lack of full
advice, was unaware of the necessary procedural steps that needed to be taken in order to preserve his position and
had no knowledge of the actual divorce hearing until after it had taken place (in which case, the applicant would have
to satisfy the court that if he/she had a case to put forward, which, if accepted, might well lead to a different result);
The Court of Appeal put this case in the third category of cases described above (though differing on the facts) and likened
it to Lawlor. Accordingly, the test was whether the husband was able to satisfy the court that there was a case which he
wished to put forward and which, if accepted "might well lead to a different result". The court also had to be satisfied that
his application was not an "abuse of process", in accordance with Lawlor.
On the facts of this case, the Court of Appeal found that the husband's application was not an abuse of process and that
having looked at the petition and the draft answer, it was not clear enough whether a decree would be granted on the basis
of the admissions alone and thus this husband had a case to present which may well lead to a different outcome.
Thus, the appeal was allowed and the case was to revert back to the county court for an urgent directions hearing followed
by a substantive one.
In a further judgment, Underhill LJ identified that "normally", the correct approach in a case where a party asserts that a
document has been sent to the court which for one reason or another is not on the court file, is to hear oral evidence on
oath which can be tested by questions from the court and cross-examination. The approach to be taken depends,
nonetheless, on the circumstances of the case and what is required to give the applicant a fair hearing.
Summary by Lily Mottahedan, barrister, 1 Hare Court

C (Children) [2014] EWCA Civ 705
The mother, who was Brazilian, sought permission to relocate with the parties' three children (aged 7, 8 1/2 and 9 1/2) to
Brazil. F, who was Portuguese, opposed M's application. The parties separated in November 2012 and from April 2013
onwards the children stayed with their father for five nights in every 14.
In oral evidence the Cafcass officer reported that the parties were totally unable to communicate with each other. She was
concerned about how contact would be facilitated in the long term if the mother did not speak to the father as telephone
and face time contact would be pivotal to the children's contact with their father if they were to move to Brazil. In her
written report she had prioritised the very positive relationship the children had with their father as being the overriding
factor which drew her to recommend that the court should refuse permission to relocate. In cross-examination she rowed
back from that recommendation and accepted that the decision was on a knife edge and it really had to be for the court to
decide.
At first instance HHJ O'Brien granted permission to the mother:
"The dilemma here is that a move to Brazil will enhance the children's life with their mother, who has been the main
carer, but reduce the amount of direct contact with the father, with whom they have a strong bond, I agree with [the
Cafcass officer] that this case is finely balanced but I think the result I conclude is that the welfare of these children is
best served by them remaining in the care of their mother, who has been their main carer throughout their lives, and
moving with her back to her roots in Brazil where her increased happiness will be reflected upon them." (Para 72)
The focus of the father's appeal to the Court of Appeal was on the approach the judge took to the children's relationship
with him: that the judge failed to give sufficient priority to that relationship, and failed to analyse and evaluate the real
prospects of that relationship being maintained through direct and indirect contact.
The Court of Appeal (McFarlane LJ with whom Sullivan and Arden LJJ agreed) dismissed the father's appeal.
The judge's assumption that there would be at least four periods of extensive face to face contact each year was justified.
The father's motivation of getting to Brazil to see the children was not only a given, but was likely to be the determinative
factor in any arrangement he may make of his finances. The judge had concluded that indirect contact would be supported
by the mother, and plainly envisaged regular contact by Skype taking place. His conclusion was supported by the fact that,
despite the appalling state of the parents' relationship, she had co-operated with a regime of extensive contact to the father
over many months about which there was no apparent complaint.
In the view of McFarlane LJ, the high point of the father's appeal was the shortness of the judge's stated reasons in para 72
and the difficulty the reader had in discerning his approach (a failure to give adequate reasons). However the reasons
could be adequately discerned from a reading of the judgment as a whole.
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McFarlane LJ was entirely satisfied that the judge at first instance did give adequate regard to the detriment that would be
caused to the children's relationship with their father if they moved to Brazil. That factor was at the centre of the case and
that was why the case was finely balanced. The judge decided to give greater priority to the other pressing factor: the
mother's need to go home to Brazil and the impact of a refusal on her ability to continue being an effective parent to the
children, over and above the contact issue. That was a course entirely open to the judge and made more so by the Cafcass
officer no longer maintaining her original recommendation.
McFarlane LJ was concerned however that the judge's order left the parents to agree the conditions upon which the
children went to Brazil, including matters of finance and contact. In circumstances where the parents could not
communicate with each other and were at loggerheads it was not reasonable for the judge to step aside from determining
those issues himself. It was ordered that the conditions and other details of the order providing for the children's departure
were to be settled at a further hearing before HHJ O'Brien.
Summary by Victoria Flowers, barrister, Field Court Chambers

Re J and S (Children) [2014] EWFC 4
The applicants sought leave, pursuant to s.47(5), Adoption and Children Act 2002, to oppose the making of adoption
orders in respect of two of their children, J and S. The children were from a Roma family, originally from the Slovak
Republic. They also sought the transfer of the proceedings to the Slovak Republic, under Article 15, Brussels II R. These
applications were opposed by the local authority, the Guardian on behalf of the children, and the prospective adopters.
The background to this case is set out in a judgment given by Theis J in May 2013: Kent County Council v IS and Others [2013]
EWHC 2308 (Fam), [2014] 1 FLR 787. In that judgment Theis J explained why, in relation to the two children with whom I
am now concerned, she had decided to make care and placement orders. The parents had both sought permission to
appeal against the orders of Theis J. Their applications were heard by Ryder LJ on 23 July 2013. He refused the applications
as being "totally without merit". The parents had subsequently applied to the European Court of Human Rights and had
requested that Court to take interim measures under Rule 29. The applications for interim measures had also been
dismissed.
The issue of a possible transfer under Article 15 had been canvassed before Theis J but, according to her judgment, had not
been pursued by the parents. It was suggested on behalf of the parents at this hearing that this was not correct but they
had not raised this point in the Court of Appeal. If they had not done so, they could not complain now; if they had done
so, the matter had been dealt with by Ryder LJ.
Sir James Munby (P) gave three reasons for dismissing the application under Article 15:
i) It is not open to the parents to renew an application which has already been determined against them.
ii) It is in any event far too late in the day to be contemplating a transfer under Article 15: see Nottingham City Council
v LM and Others [2014] EWCA Civ 152, paras 32, 58.
iii) In fact the proceedings have now progressed beyond the point at which BIIR applies. Article 1(3)(b) provides that
BIIR "shall not apply to… decisions on adoption, measures preparatory to adoption, or the annulment or revocation of
adoption".
The judgment then goes on to consider the issue of whether Article 56 should be invoked so that the children could be
placed in Slovakia. This matter had been canvassed before Theis J and was dismissed at this hearing both because there
was no new material to give rise to any suggestion that the decision of Theis J should be disturbed and because, as with
the Article 15 application, matters had now progressed beyond the point at which Article 56 would apply.
The application under s.47(5) ACA, the judge considers the applicable law and reminds himself of the two-stage test in Re
P (Adoption: Leave Provisions) [2007] EWCA Civ 616, [2007] 2 FLR 1069. He makes it clear that this application falls at the
first hurdle (that is, has there been a change in circumstances).
The parents had attempted to argue that the pending substantive applications to the Strasbourg Court amounted to a
change in circumstances. However, earlier case law had already determined that this was not a change in circumstances
for the purposes of s.47(5), particularly where, as here, the Court had refused to make interim measures.
Secondly, the parents argued that the placement of the two children from a Slovak Roma family with prospective adopters
who were a same-sex couple could not have been a placement of a kind contemplated by Theis J when she made the care
and placement orders. This argument was rejected by Munby P as there was nothing to suggest that the children's
placement was inappropriate or wrong. Whilst the parents' views deserved due respect and consideration, they had
chosen to make their life in this country and were therefore bound by its laws and customs.
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The third argument on behalf of the family was that their personal and family circumstances had improved but the court
found nothing in what had been said that could begin to touch the findings of Theis J in relation to the concerns and the
parents' non-acceptance of them.
Consequently, the parents were unable to satisfy the court that there had been a change in circumstances that justified
consideration of whether they should be given leave to oppose the adoption and the application under s.47(5) was
dismissed.
Summary by Sally Gore, barrister, Fenners Chambers
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