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President calls adjournment because
of absence of interpreter
‘unacceptable’
The President of the Family Division, Sir James Munby, has
called the adjournment of children proceedings because of
the absence of a Slovak interpreter an unacceptable state of
affairs.
In Re J and S (Children) [2014] EWFC 4, the President was
considering an application by a father and a mother for leave
pursuant to section 47(5) of the Adoption and Children Act
2002 to oppose the making of adoption orders in relation to
two of their children, J and S, boys born respectively in 2010
and 2012. The parents are Roma from the Slovak Republic.
The parents also applied for the transfer of the proceedings
to the Slovak Republic in accordance with Article 15 of the
Regulation commonly known as Brussels II revised (BIIR).
HHJ Murdoch QC transferred the prospective adopters'
adoption applications to the High Court and directed that
they be listed before the President and directed that "HMCTS
do provide 2 Slovak interpreters for the hearing on 7 May
2014."
That hearing was unable to proceed because no interpreter
was present at court.
The President said:
"It would have been unjust, indeed inhumane, to
continue with the final hearing of applications as
significant as those before me – this, after all, was their
final opportunity to prevent the adoption of their
children – if the parents were unable to understand what
was being said."
The hearing was adjourned to 15 May 2014. The President
directed that HMCTS was to provide two interpreters for
that hearing and that Capita's Relationship Director file a
written statement (with statement of truth) explaining the
circumstances in which and the reasons why no interpreters
had been provided by Capita for the hearing on 7 May 2014.
The President referred to three aspects of the statement by
Capita's Relationship Director:
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"The contractual arrangements between Capita and the
interpreters do not give Capita the ability to require that
any particular interpreter accepts any particular
assignment, or even to honour any engagement which
the interpreter has accepted. ... The second is that it is
only at 2pm on the day before the hearing that Capita
notifies the court that there is no interpreter assigned.
The third is the revelation that on 7 May 2014 Capita had
only 29 suitably qualified Slovak language interpreters
on its books (only 13 within a 100 miles radius of the
Royal Courts of Justice) whereas it was requested to
provide 39 such interpreters for court hearings that day."
The President continued:
"This is on any view a concerning state of affairs. If the
consequence is that a hearing such as that before me on
7 May 2014 has to be abandoned then that is an
unacceptable state of affairs. It might be thought that
something needs to be done.
"Whether the underlying causes are to be found in the
nature of the contract between the Ministry of Justice
and HMCTS or whoever and Capita, or in the nature of
the contract between Capita and the interpreters it
retains, or in the sums paid respectively to Capita and its
interpreters, or in an inadequate supply of interpreters
(unlikely one might have thought in a language such as
Slovak), I do not know. We need to find out."

person had had a considerable adverse impact upon courts'
administration and efficiency.
For more details of the research by the Bureau of
Investigative Journalism, please click here.

Cinderella Law included in Queen’s
Speech
The Queen's Speech setting out the government's legislative
plans for the next session includes a serious crime bill. The
Bill will introduce a so-called 'Cinderella Law' which will
update the 1933 criminal offence of child cruelty to include
emotional neglect and abuse as well as physical abuse.
Responding to the announcement in the Queen's Speech, Sir
Tony Hawkhead, chief executive of Action for Children,
said:
"Today marks a monumental and overdue step forward
for children and our efforts to protect them from severe
emotional abuse. Children who are made to feel
worthless, powerless and unloved by their families will
now have the law on their side.

The judgment and a summary by Sally Gore of Fenners
Chambers, dealing with the substantive issues, are here.

"We are one of the last countries in the western world to
recognise this form of child cruelty – the time for change
is long overdue. Emotional abuse can create permanent
scars, leading to mental health problems and, in extreme
cases, to suicide. This legislation will change lives.

97% of magistrates say that increase
in LiPs is damaging court’s work

"We have established a cross-party implementation
group of MPs, who, moving forward, will work with us
and the Government to determine how the new law will
be delivered in practice."

New research by the Bureau of Investigative Journalism
indicates that magistrates are very concerned about the
rising number of litigants in person in family courts since
the introduction of cuts in legal aid.

Legal aid bolt-on fee payments to be
linked to advocate’s bundle under FAS

The Bureau, in partnership with the Magistrates'
Association, has surveyed a sample group of 461 The Government has published its response to the
consultation paper "Court bundles – Proposed changes to
magistrates.
the Legal Aid Family Advocacy Scheme".
The survey found:

From 31 July 2014, provisions in PD 27A of the FPR 2010 will
Ÿ 46% of the parties seen by magistrates in private family come into force which will introduce a maximum 350 page
limit on the size of a court bundle in family cases. The aim
courts were representing themselves.
of this limit is to streamline procedures and focus the
Ÿ 97% of magistrates who saw a party representing attention of the court on the issues to be resolved. Hitherto
themselves believe that self-representation has a under the Legal Aid Family Advocacy Scheme (FAS),
advocates have been able to claim particular bolt-on fees in
negative impact on the court's work.
both public and private family law cases where the court
Ÿ 62% of magistrates said that litigants in person have a bundle is 351 pages or more. Accordingly, this will prevent
negative impact on the court's work most or all of the the majority of family cases reaching the current court
bundle bolt-on payment thresholds under FAS, preventing
time.
advocates from claiming the additional payments they
More generally, magistrates voiced concerns about delays receive now.
in hearings, an imbalance between parties in family
proceedings and the possibility that justice is not being done. In March this year, the Government consulted on proposals
to change FAS. The Government received 19 responses and
The Judicial Executive Board recently submitted evidence the clear preference of the majority of respondents was to
to the Commons Justice Select Committee's enquiry into the link the current bundle bolt-on fee payments to the
effect of LASPO to the effect that the increase in litigants in advocate's bundle, rather than the court bundle. This was
suggested by respondents to the consultation as
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representing the most cost neutral solution for both family
Baker J gives guidance for cases
legal aid providers and the legal aid fund. The Government
agrees with this view, subject to the introduction of where a child remains at home under
appropriate controls to ensure that the content of the a care order
Advocate's bundle is limited to those served documents
which are relevant and necessary to the case. The In Re DE (A Child) [2014] EWFC 6 Baker J has set out
Government intends to amend FAS on this basis. The guidance, approved by the President of the Family Division,
changes will come into force on 31 July.
in relation to cases where a child remains at home under a
care order.
The Government will now consider what action is needed
in respect of potential necessary changes to the family legal The guidance is as follows:
aid payment schemes that may be required as a
consequence of wider procedural and other operational
1. In every case where a care order is made on the basis
changes within the new Family Court. This will include
of a care plan providing that a child should live at home
reviewing the new approach to the payment of bundle
with his or her parents, it should be a term of the care
bolt-on fees.
plan, and a recital in the care order, that the local

Legal Aid Lawyer of the Year Awards
2014 - Winners announced
Resolution's Chair has offered her congratulations to the
winners in the two family categories, at this year's Legal Aid
Lawyer of the Year Awards.
Maud Davis from TV Edwards LLP was declared Family
Legal Aid Lawyer of the Year, and Caroline Bowden from
Anthony Gold Solicitors received the Family Mediation
Award – a new category for 2014. Both categories were
sponsored by Resolution.
All the nominees in the Family categories were Resolution
members this year. Jo Edwards, the organisation's Chair,
congratulated both winners, highlighting how important
their work is:
"It is absolutely right that Maud and Caroline have been
recognised for the vital work that they do. My
congratulations go to them and indeed to everyone who
was shortlisted.
"It says a great deal about them all that, despite the
challenging climate, they and thousands of family legal
aid practitioners across England and Wales continue to
provide a much-needed service to some of the most
vulnerable people in society. It is only fitting that their
work should be recognised in this way."
Jo Edwards stressed the vital role legal aid continues to play:
"At a time when good news for legal aid practitioners is
hard to come by, it's important that we pause and
recognise the good work that is going on day in, day out,
across the country, to support separating families,
despite the devastating cuts to the legal aid budget.
"Maud and Caroline are shining examples of this work,
and these Awards are a real testament to their
commitment and dedication."
The Awards, which are now in their 11th year, were
presented last night at a ceremony in central London. They
are supported by a range of organisations.

authority agrees to give not less than fourteen days
notice of a removal of the child, save in an emergency. I
consider that fourteen days is an appropriate period, on
the one hand to avoid unnecessary delay but, on the
other hand, to allow the parents an opportunity to
obtain legal advice.
2. Where a care order has been granted on the basis of a
care plan providing that the child should remain at
home, a local authority considering changing the plan
and removing the child permanently from the family
must have regard to the fact that permanent placement
outside the family is to be preferred only as a last resort
where nothing else will do and must rigorously analyse
all the realistic options, considering the arguments for
and against each option. Furthermore, it must involve
the parents properly in the decision-making process.
3. In every case where a parent decides to apply to
discharge a care order in circumstances where the local
authority has given notice of intention to remove a child
placed at home under a care order, the parent should
consider whether to apply in addition for an injunction
under s.8 of the HRA to prevent the local authority from
removing the child pending the determination of the
discharge application. If the parent decides to apply for
an injunction, that application should be issued at the
same time as the discharge application.
4. When a local authority, having given notice of its
intention to remove a child placed at home under a care
order, is given notice of an application for discharge of
the care, the local authority must consider whether the
child's welfare requires his immediate removal.
Furthermore, the authority must keep a written record
demonstrating that it has considered this question and
recording the reasons for its decision. In reaching its
decision on this point, the local authority must again
inter alia consult with the parents. Any removal of a
child in circumstances where the child's welfare does not
require immediate removal, or without proper
consideration and consultation, is likely to be an
unlawful interference with the Article 8 rights of the
parent and child.
5. On receipt of an application to discharge a care order,
where the child has been living at home, the allocation
gatekeeper at the designated family centre should check
whether it is accompanied by an application under s.8 of
HRA and, if not, whether the circumstances might give
rise to such an application. This check is needed because,
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as discussed below, automatic legal aid is not at present
available for such applications to discharge a care order,
and it is therefore likely that such applications may be
made by parents acting in person. In cases where the
discharge application is accompanied by an application
for an order under s.8 HRA, or the allocation gatekeeper
considers that the circumstances might give rise to such
an application, he or she should allocate the case as soon
as possible to a circuit judge for case management. Any
application for an injunction in these circumstances
must be listed for an early hearing.
6. On hearing an application for an injunction under s.8
HRA to restrain a local authority removing a child living
at home under a care order pending determination of an
application to discharge the care order, the court should
normally grant the injunction unless the child's welfare
requires his immediate removal from the family home.

Law Society backs Rights of Women
legal challenge to restore access to
legal aid for DV victims
The Law Society is supporting a challenge brought by the
Public Law Project on behalf of Rights of Women, over the
lawfulness of Government changes to legal aid which are
preventing victims of domestic abuse from getting legal aid
for family cases, even when it is clear there has been
violence, or there is an ongoing risk of violence. Rights of
Women argue that this is not what parliament intended.

Legal aid changes, introduced by the Government in April
2013, include regulations which set out what evidence
victims of domestic violence have to provide. Rights of
Women say that this evidence can be extremely difficult for
many people to get and in many cases is subject to a 24
month time limit – although perpetrators may remain a life
For the judgment in Re DE and a summary by Sally Gore of long threat to their victims.
Fenners Chambers, please click here.

Number of legal executives likely to
grow 17% in next decade
The Law Society's Gazette reports the findings of a report
from the Institute of Public Policy Research which states
that the number of legal executives and paralegals is likely
to increase by 17% over the next decade. This rate is said to
be three times faster than employment as a whole.
The Law Society's Gazette quotes the President of the
Chartered Institute of Legal Executives (CILEx), Stephen
Gowland, who said that the growth in vocational routes into
the profession reflects the need for a 'more flexible and
skilled legal workforce'.
The report is here.

Mostyn J issues statement on the
conduct of financial remedy final
hearings before a High Court judge
Mr Justice Mostyn, with the authorisation of the President
of the Family Division, has issued a statement on the
efficient conduct of financial remedy final hearings
allocated to a High Court judge. It applies to hearings at the
Royal Courts of Justice or elsewhere.

Rights of Women say that access to justice is vital in these
cases and the statistics are stark: two women are killed each
week by a current or former partner and 500 recent victims
of domestic violence commit suicide every year.
Emma Scott, Director of Rights of Women, said:
"Without legal aid women affected by domestic violence
feel unable to access the kinds of legal remedies which
enable them to safely exit violent relationships. In our
most recent survey, half of all women who were
ineligible for legal aid because they did not have the
required evidence of domestic violence said that they
took no legal action as a result, leaving them at risk of
further violence and even death. This legal action is
taken on behalf of those women in order to hold the
government to account on their promise to continue to
make family law legal aid available to victims of
domestic violence."
Law Society President Nicholas Fluck said:
"The LASPO legal aid cuts have resulted in radical
consequences for access to justice with the worst impact
affecting the poorest and most vulnerable sectors of
society. It is vital that survivors of domestic abuse can
bring evidence to satisfy the broader statutory meaning
of domestic violence, not the over-strict tests required by
the regulations as they now stand. Survivors should not
be excluded from accessing legal aid for family law
disputes against an abusive ex partner or relative."

The statement is intended to enhance efficiency in the
disposal of financial remedy cases allocated to be heard by
a High Court judge, and to ensure that such cases are
allotted an appropriate share of the court's resources.
The statement is here.
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President adjourns contact case
because of father’s lack of legal
representation
In Q v Q [2014] EWFC 7 Sir James Munby, President of the
Family Division, has adjourned private law proceedings
relating to a six year old boy pending clarification as to
whether the father's legal representation and his expert's
costs can be funded from the Legal Aid Agency by route of
the mother's certificate, or directly at the expense of the court.

57% of parties in private law children
proceedings are unrepresented
Between April and December 2013 57% of parties involved
in private law children proceedings were unrepresented.
This is an increase of 57% upon the number unrepresented
parties in the previous year. In the period from April to
December 2012 the proportion was 41%. These figures were
provided in response to a Freedom of Information Act
request made by lawyersupportedmediation.com.

In its evidence to the Commons Justice Select Committee's
The father has convictions for sexual offences with young
enquiry into the effect of the Legal Aid, Sentencing and
male children. He speaks little, if any, English. He has
Punishment of Offenders Act 2012, the Judicial Executive
applied for contact to his son and the mother has sought an
Board said that where legal aid has been removed and
order under s.91(14) of the Children Act 1989.
individuals have become self-represented the adverse
impact upon courts' administration and efficiency has been
Reports set out 'unequivocally' that the father's son would
considerable. Often such cases lead to increased cost as, for
not be safe in his presence and that there should be no
example, anecdotally cases take longer. The Judiciary's
contact, direct or indirect, between the father and his son
perception is that cases which may never have been brought
unless and until certain work has been successfully
or been compromised at an early stage are now often fully
undertaken by the father. A final hearing was ordered. At
contested requiring significantly more judicial involvement
that stage the father's legal aid was terminated.
and causing consequential delays across the civil, family
and tribunals justice systems. Figures indicate that take up
The President said:
of mediation and ADR services have reduced meaning more
cases are dealt with by the courts and tribunals.
"Tempting though it is to think that the father's case is
totally lacking in merit, it does seem to me ... and
More recently a survey of magistrates revealed that 97% of
recognising the constraints which may be imposed on
those polled believe that self-representation has a negative
cross-examination by the fact that, in part, challenge on
impact on the court's work.
behalf of the father would be to his own expert, I am
unpersuaded that there are not matters in these reports
For a regional breakdown of the figures revealed by the FOI
which could properly be challenged, probed, by
request, please click here.
someone representing the father."
He continued:
"Assuming that public funding in the form of legal aid is
not going to be available to the father, because his public
funding has been withdrawn and an appeal against that
withdrawal has been dismissed ...
it is, I suppose, arguable that, if this is the only way of
achieving a just trial, the costs of the proceedings should
be thrown on the party which is in receipt of public
funds. It is arguable that, failing all else, and bearing in
mind that the court is itself a public authority subject to
the duty to act in a Convention compliant way, if there
is no other way of achieving a just and fair hearing, then
the court must itself assume the financial burden, as for
example the court does in certain circumstances in
funding the cost of interpreters.
... I propose to adjourn this matter for, I emphasise, a
short time, inviting the Ministry of Justice - or it may be
the Secretary of State for Justice or it might be the
Minister for the Courts and Legal Aid - to intervene in
the proceedings to make such submissions as are
appropriate in relation, in particular, to the argument
that in a situation such as this the expenditure which is
not available from the Legal Aid Agency but which, in
the view of the court, if it be the view of the court, is
necessary to be incurred to ensure proceedings which
are just and fair, can be met either from the Legal Aid
Agency by route of the other certificate, the mother's
certificate, or directly at the expense of the court."

Private law children cases in May
halved year on year
In May 2014, Cafcass received a total of 2,239 new private
law cases. This is a 55% decrease on May 2013 levels.
Private law cases received by Cafcass have fallen in each of
the last eight months compared with the same month in the
previous year.
Yesterday Family Law Week reported that between April
and December 2013 57% of parties involved in private law
children proceedings were unrepresented. This is an
increase of 57% upon the number unrepresented parties in
the previous year.
A monthly breakdown of the Cafcass figures is here.
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Care applications down 13% on a year
ago

The research team analysed figures from Lancashire
Constabulary across three tournaments in 2002, 2006, and
2010.

In May 2014, Cafcass received a total of 857 applications.
This figure represents a 13% decrease compared to those
received in May 2013. Applications received by Cafcass
have fallen in each of the last seven months, when
compared with the same month in the previous year.

More generally John Nicholson, a family lawyer at Irwin
Mitchell's London office, said that following the most
recent World Cups the firm, which has offices across the
country, has seen a rise in enquiries about divorce and
separation agreements and is anticipating a boost in calls
once again from neglected spouses.

In the last twelve months there have been 10,358
applications received by Cafcass. This compares with 11,271 He explained:
in the previous twelve months.
"It's unlikely that people would get divorced just
The monthly breakdown of applications is here.
because of the football, but emotions run high during
football matches and any little cracks that have been
developing for a while may become wider as arguments
Marriages in 2012 increased by 5% on escalate.

previous year
The Office for National Statistics has published provisional
annual statistics for marriages that took place in England
and Wales in 2012.
In 2012, the provisional number of marriages in England
and Wales increased by 5.3% to 262,240, from 249,133 in
2011. This increase in the provisional marriage figure for
2012 continues the recent upward trend, following the low
recorded for 2009.

"With the time difference in Brazil meaning many games
will run long into the night it's likely that many will be
accompanied by extended drinking sessions either to
celebrate or drown sorrows, and in this environment
any relationships already in some trouble could find
themselves drifting further apart."

Recent research commissioned by Irwin Mitchell showed
that 41% of couples going through a rough patch said
spending quality time together was crucial to saving their
relationship, while 29% said date nights were important,
but lawyers fear that if not approached in the right way the
The greatest number of marriages was for men and women World Cup could limit the opportunities for couples.
aged 25 to 29. The mean age at marriage in 2012 was 36.5
years for men and 34.0 years for women. The mean age at For more details of the Lancaster University research,
marriage has increased by almost eight years for both men please click here. For more information on the Home Office
and women since 1972. The largest percentage increase in website, click here.
the number of marriages between 2011 and 2012 was for
men and women aged 65 to 69, rising by 25% and 21%
respectively.

MoJ publishes analysis of public
experiences of and attitudes towards
the family justice system

The statistical release is here.

Home Office launches anti-domestic
violence campaign at start of World
Cup

The Ministry of Justice has published an analytical
summary presenting findings from the 2012/13 Crime
Survey for England and Wales (CSEW) examining public
attitudes and experiences of the family justice system,
including mediation. The CSEW is a nationally
The Home Secretary has launched a new campaign ahead of representative household survey. In the 2012/13 survey,
the start of the 2014 World Cup, urging young men to think around 35,000 adults were interviewed. Questions about
about the devastating consequences of domestic abuse.
understanding of and confidence in the family justice
system were asked of a random quarter of the overall sample.
Posters are going up in hundreds of male toilets across pubs
and bars in England, and digital adverts are also featuring Overall, the survey shows that although the public's direct
on the Sky Sports website and app.
experience of the family justice system (FJS) was limited,
Researchers from Lancaster University have found that
domestic abuse increases during England World Cup
football matches – especially if the team lose. A report,
carried out by Dr Stuart Kirby and Professor Brian Francis
of Lancaster University with Rosalie O'Flaherty, was
published in 2013 in the Journal of Research in Crime and
Delinquency.

those who had been involved (but note below the numbers
who had done so) reported positively on their experiences.
Around half of adults were aware of the FJS and mediation
as an alternative to court. Overall, the majority of adults
were confident in the FJS.

Direct involvement in the FJS was limited. One per cent of
adults (ie about 350) said they had taken part in mediation
in the two years before interview.
The researchers found that the average number of incidents Less than 1% of adults (ie fewer than 350 adults) said they
of domestic violence on the days when England played was had been involved in a family court case in the two years
79.3 compared with 58.2 on the days the team did not play. prior to interview. The majority of those who had attended
court felt that they had been treated fairly and with respect,
with most feeling well informed before and while at court.
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Just under half (47%) of adults said they had heard of the FJS
before the interview. Awareness varied by sociodemographic characteristics. Women were more likely to
say they were aware than men. There were also differences
between groups that appeared to be related to experiences
of family separation; divorced respondents and those with
a non-resident child were more likely to say they were aware.
Three-quarters of adults identified at least one issue that the
FJS deals with; the most common answer related to deciding
who a child should live with, mentioned by 38% of adults.
Far fewer people mentioned issues around taking children
into care (11%).

mother and ordered that the children return to Spain. The
father and the three eldest children separately appealed
against this decision to the Court of Appeal who held that
the eldest child, aged 13, should remain in England and that
the case should be remitted back to the High Court in order
to consider whether the younger three children should
return to Spain, which would have the effect of separating
them from their elder sibling.
The father and the eldest child appealed to the Supreme
Court on the grounds that the High Court had been wrong
to find that the children had lost their habitual residence in
England during the period they were residing in Spain with
their mother.

Overall, respondents were likely to over-estimate the
proportion of couples who go to court to make contact The Supreme Court allowed the father's appeal and set
arrangements with each parent following separation.
aside the High Court's earlier finding that the children had
been habitually resident in Spain during the short period
Over half of adults (53%) said they were aware of mediation they had lived there with their mother. In the first judgment
as an alternative to court. Similar to awareness of the FJS, of its kind, the Supreme Court ruled that a child's 'state of
women, divorced people, and those with a non-resident mind' is a relevant factor in determining whether he or she
child were more likely to say they were aware of mediation. has gained or lost habitual residence in a place and that, by
extension, a child may have a different habitual residence to
To assess public confidence in the FJS, survey respondents that of the parent with whom they are living.
were presented with either a child contact/residence case or
a care case scenario. In the contact/residence case, around The case was remitted to the High Court to consider further
seven in ten adults felt that the courts would come to a whether any or all of the children were habitually resident
decision that was in the best interests of the child (71%) and in Spain during the period they resided there with their
would take into account the views of both parents (72%). In mother. The High Court has now determined that the
the care case scenario, reported levels of confidence were children were not habitually resident in Spain during the
slightly lower; approximately two-thirds (67%) felt the court period that they resided there, in spite of it being clear that
would come to a decision in the best interests of the child the mother (with whom they resided) had gained habitual
and 65% felt that the court would take the views of parents residence in Spain. The judge found that the children's deep
roots in England and their strong feelings that England
into account.
remained their home in spite of their mother's actions in
moving them to Spain meant that they had not become
The analysis is here.
sufficiently integrated in Spain to gain habitual residence
there. The mother's application for summary return of the
children to Spain was therefore dismissed.
Children can have habitual residence

separate from their parents, High Court rules
In High Court proceedings remitted from the Court of
Appeal and the Supreme Court, Roderic Wood J has
dismissed a mother's application
under the Hague
Convention 1980 for the summary return of her four
children to Spain.
The decision in LC v RRL and Others [2014] EWHC 8 arose
out of the alleged abduction of four children, now aged 13,
10, 8 and 5 from Spain by their father. The children's father
is British and their mother Spanish. All four children were
born in England and had lived here for their whole lives
until the summer of 2012 when their parent's relationship
broke down and their mother took all four children to live
in Spain. After spending approximately four months in
Spain with their mother, the children returned to England to
visit their father for the Christmas holidays. The father did
not return the children to Spain stating that they had
expressed a strong wish to remain living in England.

Ann Thompson, of Goodman Ray, who acted for the father,
had this to say:
"This decision is the culmination to a growing body of
law which make it clear that children's voices cannot be
ignored in determining their habitual residence and the
Courts are now taking a childcentric approach in
determining this issue. In most cases this will be a simple
task however in cases such as this, when one parent, acts
to uproot a child from their home and everything that is
familiar to them without preparing or consulting them
about the move, the question of where they truly 'live'
will arise. This decision has made it clear that, a parent's
intentions are only one aspect of a much broader picture
and that children's feelings and wishes cannot simply be
disregarded. This family, and particularly these
children, have been through hell in the last 18 months,
never knowing if they were going to be wrenched away
from the country they regard as their home and where
they clearly stated they wish to stay. It is reassuring that
their voices have now finally be heard and they can
finally begin the process of returning to their normal
lives."

The mother applied to the High Court for the return of the
children to Spain under the Hague Convention 1980. The
father resisted the application on the grounds that the
children had not been habitually resident in Spain and that
Henry Setright QC of 4 Paper Buildings and Edward
they objected to returning. However the High Court ruled
Devereux of Harcourt Chambers (instructed by Dawson
that all four children had become habitually resident in
Cornwell) appeared on behalf of the mother. Frank Feehan
Spain during the months that they had lived there with their
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QC of 42 Bedford Row and Christopher Hames of 4 Paper The judgment is here.
Buildings (instructed by Goodman Ray) appeared on
behalf of the father. David Williams QC and Jacqueline
Renton both of 4 Paper Buildings (instructed by The
Criminalisation of forced marriage
International Family Law Group LLP) appeared on behalf
of the daughter, T. Seamus Kearney of Lamb Building becomes law on 16th June
appeared on behalf of the Guardian.
New offences in respect of forced marriage take effect from
16 June 2014: see the Anti-social Behaviour, Crime and
The judgment can be found here.
Policing Act 2014 (Commencement No. 2, Transitional and
The original High Court judgment is here; the Court of Transitory Provisions) Order 2014, art 5.
Appeal judgment is here; and the Supreme Court
By section 120 of the Anti-social Behaviour, Crime and
judgment here.
Policing Act 2014 section 63CA is inserted in to the Family
Law Act 1996. That provision creates a criminal offence of
breaching a forced marriage protection order.

Father’s negligence claim against
Cafcass dismissed

Section 121 of the 2014 Act makes it a criminal offence to
use violence, threats or any other form of coercion for the
In F-D v Cafcass [2014] EWHC 1619 (QBD) a father has purpose of causing another person to enter into a forced
failed in his claim for damages against Cafcass. His claims marriage.
were founded upon alleged negligence, misfeasance in
public office, and breach of his right to a family life under There will be a maximum penalty of seven years
article 8 of the European Convention of Human Rights and imprisonment for committing a forced marriage offence and
a maximum penalty of five years for breach of a forced
under the Human Rights Act 1998.
marriage protection order.
The claim arose out of a dispute between the claimant and
his former wife over residence and contact with their now The legislation followed a consultation published in
16-year-old son, R. The claimant claimed that as a result of December 2011 which sought views on how the new
the negligent advice and support given by Cafcass and, in offence should be framed, specifically on a proposal to use
particular, its duty officer at a hearing in early 2009, the as a model the existing offence of breaching a noncourt made an order which effectively deprived him of molestation order which a court may make to protect a
continuing contact with his son. The father contended that person from domestic violence. That consultation also
thereafter Cafcass failed to attend a directions hearing and sought views on whether forcing someone to marry against
failed to take timely steps to prepare a welfare report which their will should become a criminal offence, or whether the
he argued would have supported his claim for contact. The existing civil remedy, set out in Part 4A in the Family Law
claimant made a formal complaint to Cafcass. He said that Act 1996, was sufficient. A majority were in favour of the
as a result of the delays, both in the preparation of the report creation of a new offence and the Government concluded
and in the dealing with his complaint, coupled with delays that criminal offences were necessary, in addition to the civil
by the court, he lost heart and withdrew his application for regime, to act as an effective deterrent, to properly punish
perpetrators, and to fulfil the United Kingdom's
residence and contact.
international obligations under the Istanbul Convention
HHJ Bidder QC, sitting as a deputy High Court judge, found: signed in 2012.
"[T]he conduct of Cafcass was always directed to
ensuring that the best interests of R were achieved and,
on a secondary level, to attempt to achieve a resolution
of the dispute between the mother and father. This is a
case as far distant from misfeasance in public office as it
is possible to get and I am surprised that the defendant
did not apply to strike out the allegation in the
particulars of claim."
As for the claim for breach of the claimant's article 8 rights,
the judge said:
"[T]he consent order and the court's overall control of
the proceedings meant, in my judgment, that it is not
arguable that any actions of the defendant caused a
breach of the claimant's article 8 rights.
...
"Had I found that the claimant's article 8 rights had been
breached I consider that the ... maximum period of loss
of contact is just over 3 months and I judge that the sum
of £3,500 would be just satisfaction for any breach.
However, as I find no breach, I award no damages and I
dismiss the claimant's claim."

Anne-Marie Hutchinson OBE, Partner at Dawson
Cornwell, will be giving an interview on BBC Radio 4's
Woman's Hour on the criminalisation of forced marriage.
The programme, airing at 10 a.m. on Monday 16 June 2014,
will discuss the issues surrounding the Government's
decision.

MoJ underspends on mediation by
£14m, claims
lawyersupportedmediation.com
Lawyersupportemediation.com has calculated that in
2013/14 the Ministry of Justice has underspent on its
mediation budget by about £14m. It says that the fall in
mediations between May and December 2013 of 40%
compared to the same period in 2012 has led to a substantial
underspend:
Total spend by MoJ in 2012/13: £13,723,272.97
Total spend for April 2013 to Dec 2013: £7,117,169.30.
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If the final three months of 2013/14 were in keeping with judgment on 9 October 2013. Her conclusion was expressed
the previous nine, then the estimated total spend for as follows:
2013/14 would be £9,489,559.07. Therefore the estimated
underspend would be £4,233,713.90.
"I do not find the retractions by either ZZ or ZN to be
credible … I do not discharge any of the findings made
Marc Lopatin of lawyersupportedmediation.com says that
following the fact finding hearing."
In 2013/14, the MoJ also made available an additional £10
million to fund family. Consequently the total estimated She went on to find that threshold was established on the
underspend is 2013/14 is £14.2 million.
basis that:
For further details and for consideration of the comparative
budgets for MIAMs and mediation, please click here.

"AZ and ZZ have suffered physical and emotional abuse
and the younger children … have suffered emotional
abuse."

Her ultimate decision, embodied in orders dated 9 October
2013 and 23 October 2013, was that there should be
residence orders in respect of the two elder children in
favour of MN and SP, a special guardianship order in
respect of the youngest child in favour of SS, and special
In Re ZZ and Others [2014] EWFC 9, the President has guardianship orders in respect of the other three children in
clarified the approach which the court should adopt to favour of AM and RM.
efforts to persuade it to vary findings already made in
SA again sought permission to appeal. His application came
children proceedings.
before Baker J on 15 January 2014. Baker J gave permission
The appeal arose out of care proceedings relating to six to appeal. He also gave permission to amend the grounds of
children: ZZ born in 1997, AZ born in 2000, FA born in 2005, appeal to raise what he suggested was the real issue in the
ARA born in 2006, KA born in 2008, and ASA born in 2010. appeal, whether the approach in Birmingham (No 1) is
The mother of all six children is ZN. The father of the four correct in a case such as this.

President clarifies court’s approach to
applications to vary findings in
children cases

younger children is SA. The maternal grandparents are MN
and SP. AM and RM are the maternal great uncle and great In reviewing the case law, the President cited the judgment
of Hale J in Re B where she said:
aunt. SS is a maternal cousin.
In July 2012 the local authority's 'threshold' statement
asserted that all six children had suffered significant harm.
In support of that assertion the local authority relied on nine
specific allegations, including complaints against SA ZN
and ZZ. A fact finding hearing in relation to those specific
allegations took place before District Judge Aitken over ten
days in December 2012. The District Judge handed down a
reserved judgment on 14 January 2013. She found all nine
allegations proved.

"Above all, the court is bound to want to consider
whether there is any reason to think that a rehearing of
the issue will result in any different finding from that in
the earlier trial. By this I mean something more than the
mere fact that different judges might on occasions reach
different conclusions upon the same evidence … The
court will want to know … whether there is any new
evidence or information casting doubt upon the
accuracy of the original findings."

Subsequently, ZN and ZZ purported to retract their The President also referred to the judgment of McFarlane J in
complaints about SA. The question of what should be done Birmingham City Council v H and others [2006] EWHC 3062
came before the District Judge on 13 August 2013. SA (Fam) (Birmingham (No 2)):
sought a rehearing of the entire fact finding before a
"42 … Save for one matter of fine tuning to which I shall
different judge. ZN sought a rehearing of the first four
turn in a moment, there is agreement that the approach
allegations before a different judge. The local authority
to be adopted to the burden of proof is as follows:
accepted that certain findings should be discharged. The
District Judge refused the applications for a rehearing,
(i) The burden of proving the CA 1989, s 31 threshold
discharged certain of her findings, and gave directions for a
criteria with respect to S is upon the local authority
final hearing on 30 September 2013 with a time estimate of
and remains upon them throughout;
five days. She refused SA's application for permission to
appeal.
(ii) The role of issue estoppel in CA 1989 proceedings
has been adapted by the family courts. The classic
SA's renewed application for permission to appeal came
statement of the law remains that of Hale J (as she then
before Parker J on 25 September 2013. The local authority
was) in Re B … I agree with the analysis made by
sought to cross-appeal. Parker J allowed the appeal and
Charles
J … in this case ([2005] EWHC 2885 (Fam) at
cross-appeal and remitted the matter for a further fact
[55])
where
he indicated that there were three stages in
finding hearing before the same District Judge. Parker J was
such cases. At the first stage the court considers
referred to and sought to apply In Re B (Minors) (Care
whether it will permit any reconsideration or review
Proceedings: Issue Estoppel) [1997] Fam 117 (Re B), a decision
of, or challenge to, the earlier finding. The second stage
of Hale J (as she then was) and Birmingham City Council v
relates to and determines the extent of the
H and others [2005] EWHC 2885 (Fam), (Birmingham (No 1)).
investigations and evidence concerning the review.
The third stage is the hearing of the review;
Following the further fact finding hearing, which in the
event lasted eight days, the District Judge gave a further

www.familylawweek.co.uk

Family Law Week July 2014 - 10
(iii) Questions of issue estoppel are primarily to be
considered at the first stage. Once those who seek a
review have passed that stage, issue estoppel is
unlikely to be directly relevant either to the
investigation process or to the hearing itself;

32. The same three stage approach applies, in my
judgment, whether the issue arises before the same
judge or a different judge, whether in the same or
different proceedings, and whether in relation to the
same or different children. ...

(iv) At the review hearing, the previous finding is the
starting point of the local authority's evidence in
relation to threshold. A finding of fact is strong
evidence and should be followed in the absence of
compelling evidence against it. To this extent those
who challenge the finding bear 'an evidential burden'
in the proceedings. The legal burden of proof rests
upon, and remains with, the local authority
throughout (emphasis added):

33. So far as concerns the first stage I agree with what
Hale J said in Re B, in particular in the passage I have set
out above. I add this: one does not get beyond the first
stage unless there is some real reason to believe that the
earlier findings require revisiting. Mere speculation and
hope are not enough. There must be solid grounds for
challenge. But for my own part I would be disinclined to
set the test any higher. I have misgivings about
McFarlane J's use in Birmingham (No 2), paras 42, 55, of
the words I have emphasised in paragraphs 16-17 above.
I suspect that in significant part they reflected the
approach of Lord Nicholls of Birkenhead. Be that as it
may, I think, with great respect to McFarlane J, that the
nuance is wrong.

(v) An 'evidential burden' is an imprecise, non-legal
term applied to the forensic reality faced by a party
who seeks to challenge a presumption that otherwise
arises in favour of another party by operation of law,
previous finding or apparently conclusive evidence. It
is no more than the burden of adducing evidence.
[43] In the present case, by adducing the evidence
presented at this hearing the parents have discharged
the evidential burden of putting up a case to challenge
the previous finding. That being accomplished, it is for
the court to conduct the process of evaluating that
evidence. The legal burden of proof of maintaining the
findings made by Bracewell J remains throughout upon
the local authority.
[44] The remaining difference of emphasis that still
exists between the parties is not without importance and
it relates to whether or not any continuing 'burden' is
placed on the parents once the hearing has actually
commenced. The parents submit that, once they have
discharged the evidential burden of showing that they
have an arguable case sufficient to get through the
'gateway' of the court door and start the hearing, there is
no continuing burden. The local authority submit that
throughout the process priority should be given to the
original finding of fact; that finding, they submit, is not
simply reduced to the level of evidence in the case
alongside any fresh evidence that is called.
[45] Given that I am clear that the extent of any burden
upon the parents is limited to an 'evidential burden', and
given that such a burden has no effect upon the legal
burden of proof that remains with the local authority, I
consider that the difference that remains on this point is
more appropriately to be viewed in relation to the
standard of proof, rather than in terms of burden. The
forensic reality remains that throughout the hearing the
parents have had to make the running to present
evidence that challenges the original finding. The
evidential burden is no more than that; a description of
its effect does not go to the respective weight or priority
that may be afforded to the previous finding."

34. So far as concerns the second stage, the ambit of the
review or rehearing, I doubt that one can sensibly be
prescriptive. Much will turn on the forensic context and
the circumstances of the particular case.
35. So far as concerns the third stage, the proper
approach in my judgment, subject only to what I have
said in paragraph 33 above, is that spelt out by
McFarlane J in Birmingham (No 2) in the passages I have
quoted. There is an evidential burden on those who seek
to displace an earlier finding – in that sense they have to
'make the running' – but the legal burden of proof
remains throughout where it was at the outset. The
judge has to consider the fresh evidence alongside the
earlier material before coming to a conclusion in the
light of the totality of the material before the court. I
think that Charles J's phrase "a high test" is best avoided
at this as at previous stages. I can well understand why,
in the particular circumstances of Birmingham (No 1),
where there were concurrent findings of two High Court
judges and the Court of Appeal, Charles J used those
words, but to elevate them to a test – a legal principle –
is unwarranted,
unnecessary
and potentially
misleading. Indeed, I think with respect to Charles J that
reference to "a high test" at the third stage is simply
wrong, essentially for the reasons given by McFarlane J
in Birmingham (No 2) at paras 42(iii) and 55."
The appeal was dismissed.
Diana Murphy of Goldsmith Chambers (instructed by
Arani & Sons) represented the appellant father. Roger
McCarthy QC of Coram Chambers (instructed by the local
authority's Head of Legal Services) represented the local
authority. Annie Dixon of 1 Pump Court (instructed by T V
Edwards) represented ZZ and AZ. Shiva Ancliffe of Coram
Chambers (instructed by Lomax solicitors) represented FA,
ARA, KA and ASA (by their children's guardian). The
mother appeared in person.

The President concluded his analysis:
The judgment is here.
"31. In common with McFarlane J in Birmingham (No 2),
I agree with Charles J's formulation in Birmingham (No 1)
of the three stage approach.
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Local authority given permission to
appeal to Supreme Court against
costs order

consideration of compensation, and sharing the fruits of
partnership, while statutory amendments provide for
pension division and a clean break between the couple,
if possible.

The London Borough of Barnet has been granted permission
to appeal to the Supreme Court from the judgment of the
Court of Appeal in S (Children) [2014] EWCA Civ 135 in
respect of the order that that the local authority should pay
the father's costs in the Court of Appeal.

2. The leading judgments inevitably arise from "big
money" cases that go to appeal, and are not necessarily
helpful for low income families. We now have a largely
judge-made law, which bears little resemblance to the
statute, and there has been no public or democratic
input. The wide exercise of judicial discretion, careful
and sensitive though it is, leads to unpredictability and
uncertainty, and therefore militates against mediation
and settlement out of court. Judges differ with each
other, and decisions conflict as new principles are
enunciated.

The father had appealed against final care and placement
orders that had been made in respect of his daughter in July
2013. The central feature of the appeal was whether the
judgment at first instance had been compliant with the
requirements set out in Re B-S (Children) [2013] EWCA Civ
1146.
In the Court of Appeal counsel for the local authority had
conceded the obvious scope for appeal in the judge's lack of
substantive reasoning in light of the decision in Re B-S. The
Court of Appeal found that this reasoning had been clearly
lacking.
The unanimous view of the Court of Appeal was that the
judge was wrong to make the placement order without
further assessment of the father and in any event that she
did not adequately articulate her reasons for making the
order. The appeal was therefore allowed and an interim care
order substituted in place of the full care order and the case
was remitted back to the judge.
The appellant had funded his appeal privately and therefore
sought an order that his costs be met by the local authority.
The local authority had been forced to recognise the
deficiencies of the original judgment but nevertheless had
resisted the appeal. In these circumstances, the Court of
Appeal considered it appropriate that the local authority
should be ordered to pay the father's costs. The Court
considered that the case of Re T (Children) [2012] UKSC 36
was distinguishable as it was directed at first instance
hearings where public policy considerations militate against
any possible financial deterrent to a local authority charged
with the responsibility of protecting children from pursuing
proceedings.
A hearing date has not yet been set for the appeal.

Baroness Deech’s Divorce (Financial
Provision) Bill to receive second
reading on 27th June
The Divorce (Financial Provision) Bill, a private member's
bill, introduced in the House of Lords by Baroness Deech in
February 2014 will receive its second reading on the 27th June.
Baroness Deech says that it is urgent for Parliament to
revisit the fundamental law governing financial provision
for four principal reasons:
1 The law is uncertain. Decisions used to be based
mainly on "need". Equality of the spouses then became a
feature in judgments; and recent decisions have added

3. Legal aid has been removed from this area of the law.
Many parties of modest means are left unrepresented
and have to attempt to litigate on their own in emotional
circumstances, with no understandable or settled
principles to guide them in dividing assets and income.
Judges are having to intervene, which is not their task,
and brings delay. Long drawn out proceedings are
detrimental to children and they are costly. There are
many accounts of cases where nearly all the assets are
wasted on the costs of litigation. E.g. a husband was
awarded £50K but was left with a bill of £490K in costs;
in another the assets were £25m, costs £1.7m; in another
the couple's assets were £42K, and the wife's costs came
to £16k; assets of £4m cost £850K to settle; and there was
one where the costs swallowed up the entire assets.
4. Organisations such as Resolution and the Centre for
Social Justice have called for reform over the years, but
without result. A recent Law Commission report
recommended that prenuptial agreements be binding,
with certain exceptions (arguably too many, for the
more loopholes, the more likely it is that the agreement
will be challenged: one couple recently spent £600K
litigating over whether or not the prenup was binding,
and another spent £2m); and they are continuing work
on financial provision which they estimate will take
years to complete.
She says that the Bill will:
Ÿ incorporate these recommendations. It relies on the
proven efficiency of Scottish and overseas jurisdictions
which administer a simpler and more certain law.
Indeed, England and Wales are the exception in having
such an uncertain law, one that attracts overseas wives
who know they will get more generous settlements here
than at home, with the result that London has become
known as the divorce capital of the world.
Ÿ apply to all marriages and civil partnerships. It does not
change the law relating to child support, which remains
vital and always needs detailed and generous
consideration.
Ÿ make prenuptial agreements binding, as long as the
parties received independent legal advice, made full
disclosure and entered into the agreement at least 3
weeks before the marriage.
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Ÿ make postnuptial agreements binding, thereby assisting
couples whose marriages are ending and who wish to
sort out their arrangements themselves.
The Bill, as introduced, is here.

"This is tremendous news for the children whose lives
will be turned around by moving into stable, loving
adoptive families. BAAF is proud to have been able to
play a major part in bringing this about."
The overall figure is broken down as follows –

The Family Bar: report reveals impact
of legal aid changes on working lives
The Bar Standards Board and the Bar Council has released
the report Barristers' Working Lives, which reveals results
from the second biennial survey of the Bar.

Ÿ 432 matches through the Adoption Register for England
and Wales
Ÿ 87 matches through the Adoption Register for England
and Wales Exchange Days
Ÿ 160 matches through Be My Parent

The report provides a snapshot of the Bar and of aspects of
barristers' working lives over the two years from 2011 to
2013, with survey questions covering employment status,
practice area, working hours, earnings, career aspirations,
and views about the profession.

Ÿ 139 matches through Adoption Activity Days
Ÿ 14 matches through the Adoption Regional Information
System (ARIS) in Northern Ireland

The report reveals the effect of the impact of legal aid
changes to the family (and criminal) bar. The report notes:

Ÿ 119 matches through the South Wales Adoption
Agencies Collaborative (SWAAC)

"For barristers in the criminal and family practice areas,
the response to statements within the following themes
are notably less positive compared with their
counterparts in other practice areas: workload, stress
and work-life balance; pay and progression; and career
and professional pride. These two areas are those most
affected by legal aid cuts and associated proposals to
restrict access to barristers, so it is not surprising that
over half would not recommend the Bar as a career.
Only nine per cent of barristers who are completely or
almost completely reliant on public funding are satisfied
with their earnings and think they are paid fairly
considering their expertise."

Ÿ 58 matches through the Adoption Register for Scotland
Ÿ 14 matches through consortia in Scotland.

Local authorities to be permitted to
outsource social care functions

Under new regulations, local authorities will be able to
delegate social care functions to mutuals, community
interest companies and other not-for-profit organisations to
deliver children's social care. The details are outlined in the
government's response to the consultation on powers to
Of all the practice areas at the self-employed bar average delegate social care functions.
(median) weekly working hours are highest in family work
(52 hours), although slightly lower than two years ago. Yet Children's Minister Edward Timpson said:
a higher percentage report a decrease than an increase in
"If we are going to achieve the very best for our most
earnings, while in all other practice areas the reverse is true.
vulnerable children, we must harness the expertise,
32% of family barristers (who responded to the poll) said
passion and drive of all those who want to serve
that they were not satisfied.
children's needs."
The report is available here.
The consultation looked at how local authorities can bring
in external expertise to broaden their options for delivery.
At the moment this kind of innovation is only possible in
failing local authorities.

BAAF matches record number of
children with adoptive families

The new regulations, to be introduced in autumn 2014, are
a response to local authorities who, the Department for
Education says, have been pressing for the freedom to try
new approaches to improve services for vulnerable
children. For example, they will allow social workers to
establish specialist social work practices, such as focusing
on FGM (female genital mutilation) or teenage sexual
exploitation, which could operate across local authority
boundaries and offer consultancy services nationally.

The British Association for Adoption & Fostering (BAAF)
matched over 1,000 children with adoptive families over the
past year. This is the first time in its 34 years of 'Placing
Children First' that BAAF's family finding services have
done so. In all 1,023 children were matched with adoptive
families in: 2013/14. This is a significant increase, reflecting,
says BAAF, both the rise in the number of children waiting
to be adopted as well as the continued improvement
throughout the UK's adoption services, including more Only bodies working on a not-for-profit basis will be able to
creative matching processes and more effective recruitment take on the functions. They will help increase the capacity in
the system and the diversity and quality of services available.
and approval of prospective adopters.
Barbara Hutchinson, Interim Chief Executive, BAAF said:
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In addition, any surplus may be invested back into areas criminal trial referred to the mother's wound as "bleeding".
such as the delivery of social care and early help for There was also evidence that X had cut his wrists, which
were also bleeding, with a knife. Various samples of blood
vulnerable children, not to private shareholders.
were taken from the crime scene and submitted for analysis.
The accountability of local authorities and role of Ofsted A sample of blood from the knife was also analysed. A
will remain unchanged. Ofsted will continue to inspect all sample of the mother's blood was obtained during the post
children's services and issue judgements on the local mortem examination of her body and analysed. A
comparison of the various samples showed that two of the
authority's performance in meeting its duties.
samples taken from the crime scene matched the mother's
Responding to the announcement, Kate Mulley, director of DNA profile. The remaining samples from the crime scene
did not match the mother's DNA profile and were therefore
public policy at Action for Children said:
each from a person other than the mother.
"The freedom to outsource children's services will allow
The children's guardian, supported by the local authority,
local authorities to innovate and improve support
but opposed by X, the Metropolitan Police and the Secretary
provided to families.
of State for the Home Department, sought an order that:
"Action for Children welcomes the Department for
"1 The Commissioner for the Metropolitan Police shall
Education's response and the safeguards it puts in place
provide to the … Local Authority a photocopy/scanned
to ensure chosen providers possess the relevant
copy of the DNA profiles for each and every individual
expertise and experience required to deliver the best
whose blood was found at the crime scene of the murder
outcomes for children."
of [the mother] and a photocopy/scanned copy of the
DNA profile in respect of the blood taken at [her] post
The DfE's response is here.
mortem … ("copies") provided that any copies in
relation to an individual other than [the mother] shall
remain anonymous.

Divorcing couple contest value of
hedge fund

The Independent reports that Jamie Cooper-Hohn has
appealed to the Court of Appeal against a decision by Mr
Justice Coleridge not to allow separate expert evidence as to
the value of a hedge fund set up by her former husband, Sir
Chris Hohn.
Ms Cooper-Hohn, represented by Martin Pointer QC,
claims that the value of the fund, which has assets under
management of £3.5bn, is up to £514m. Sir Chris,
represented by Lewis Marks QC, says that its value is about
£60m.

2 The copies obtained by virtue of paragraph 1 above
may be used for the purposes of (a) comparing the
respective DNA profiles with one another and reaching
any appropriate conclusions, (b) comparing the
respective DNA profiles with the DNA profiles of each
of the … children and reaching any appropriate
conclusions and (c) reaching a conclusion as to whether
any of the DNA profiles, and if so which, is of a person
who is related to any of the … children and of
demonstrating the nature of that relationship. Upon
receipt by the Local Authority the copies shall only be
used for these purposes and shall be returned to the
Commissioner at the end of the appeal period from the
substantive hearing, or if an appeal is instituted, at the
date of determination of any appeal."

The dispute over the hedge fund's value focuses on whether
it would be worth anything at all if Sir Chris ended his
involvement.
The President defined the issues as:
The report in The Independent is here.

1. Does what is proposed offend section 45 of the
Human Tissue Act 2004?

President permits access to DNA
profiles to determine paternity of
children

2. Is what is proposed prohibited by Part V, specifically
section 63T, of PACE?

In Re Z (Children) [2014] EWHC 1999 (Fam) the President
has ordered copies of DNA profiles taken at a murder scene
and at a post mortem of a mother to be provided to a local
authority so that they might be compared with those of her
children in order to determine the paternity of the children.

3. If not, what order should he make?
It was common ground that the order sought did not offend
section 45 of the 2004 Act. The President concluded that
nothing in Part II of PACE or Part V of PACE prevented him
making the order sought.
The President concluded:

The application arose in care proceedings relating to two
young children. X asserted that he was the father of the
children. However, X, despite his assertion, refused to
submit to DNA testing.
X had murdered the children's mother and is serving a
sentence of life imprisonment, with a long minimum term.
In the course of his attack he wounded her. Evidence at X's

"55. ... In the first place there are the interests of the
children, to which both the guardian and the local
authority draw attention and which, they say, should be
preferred in the circumstances. In addition to all the
usual arguments based on a child's right to know their
paternity, one cannot ignore the enormous implications
for these children of what happened to their mother.
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Their futures will be indelibly marked by it. They need
to know if the man who murdered their mother, the man
who they believe to be their father, is in truth their
father. As Mr Matthew Stott on behalf of the local
authority points out, because X is not named on their
birth certificates, the local authority has at present sole
parental responsibility for the children. Moreover, as he
also points out, Hogg J has already, in making orders
under section 21 of the Family Law Reform Act 1969,
determined that it is in the interests of the children that
the truth, whatever it may be, should out. I agree with
Mr Stott that the material being sought is vitally
important for the ongoing care planning for the children.
I agree with him that in light of the circumstances of
their mother's death it is fundamentally important for
the children to have the opportunity to understand their
family history and ascertain their familial identity. It
will, as he says, have an enormous impact on their
emotional welfare, now and into the future. As Mr
McCarthy asks rhetorically, how can the children's life
story work start, how can therapy or counselling be
arranged, how is the children's psychological integrity
to be preserved, if the paternity issue is not resolved?
56. In these circumstances the balance, in my judgment,
comes down in favour of the children. The criminal
justice policy arguments are weighty, though in the
circumstances of this case significantly less weighty than
Ms Broadfoot would have me accept. The interests of the
children are compelling. There are likely to be few other
cases in which an order can sensibly be sought without
having recourse – prohibited – to Part V material or
material the use of which is prohibited by the Human
Tissue Act 2004. The order I propose to make will be
subject to stringent limitations and safeguards."

Alison Hawes, a partner with Irwin Mitchell, said:
"All the statistics on how people are living their lives
show that the world has changed remarkably over the
past couple of decades.
"It is unsurprising to see yet another study highlight that
the number of people choosing to live together without
marrying is on the increase in the UK. Such trends
simply demonstrate how times have changed and in the
21st century many people do not feel the need to enter
into either a civil partnership or marriage.
"However, the issue is that legislation in this area has not
moved with the times and this means couples who live
together have very few rights in law in the event of
relationship breakdown. The only way for couples to
protect themselves and their assets in the event of a split
is to prepare a cohabitation agreement or property
ownership document with advice from legal specialists
from the outset."
The first reading of a Cohabitation Rights Bill, proposed by
Lord Marks, took place in October 2013. However a second
reading to debate all aspects of the Bill is yet to be scheduled.
The ONS figures are set out here.

Royal Commission needed over
‘abhorrent’ child protection failures,
says new report

Many child protection and mental health services are in
crisis and a large number of children and young people are
Roger McCarthy QC and Neil Shah both of Coram slipping through the net, a new report from the Centre for
Chambers (instructed by T V Edwards) represented the Social Justice states.
children's guardian. Matthew Stott of Field Court
Chambers (instructed by local authority solicitor) Enough is Enough calls for a Royal Commission to be
represented the local authority. Rebecca Mitchell of 1 established to advise on the wholesale redesign of England's
Garden Court (instructed by Sternberg Reed) acted for the social care and mental health services.
children's alleged father. Tina Cook QC and Martha Gray
both of 42 Bedford Row (instructed by Directorate of Legal The CSJ says that it has uncovered alarming reports of many
Services) represented the Metropolitan Police Service. vulnerable children and young people not receiving the
Samantha Broadfoot of Landmark Chambers (instructed support they need. The report says the point at which many
by the Treasury Solicitor) acted for the Secretary of State for children and young people qualify for help is often too high,
the Home Department.
and there is a group of "lone children" who are not being

Proportion of unmarried families rises,
according to last census
The Office for National Statistics has analysed the 2001
and 2011 Census data finding that the proportion of
households in the UK which comprised cohabitating
couples rose from 14% to 17%. 38% of cohabiting couples
had a dependent child.

taken care of by their parents or State services. The Centre
claims that an absence of up-to-date data means the full
extent of child protection and mental health problems is
unclear.
The report cites examples of abuse and neglect of children
and young people who were not receiving adequate
statutory help. One teenage girl, a victim of physical and
emotional abuse, lived for periods with her father who
introduced her to men who sexually abused her. A six-yearold boy was left living with his mother who was addicted to
crack-cocaine. He suffered severe neglect and was later
discovered with rotting teeth and surviving off food and
shelter provided by a neighbour.

In comparison the number of households with married
couples fell from 70% to 65%. However, separate
provisional data from ONS have shown that in 2012, the
The study, which included an in-depth analysis of 20 cases
number of marriages in England and Wales increased by
from the London-based charity Kids Company, says a lack
5.3% to 262,240, from 249,133 in 2011.
of State services often leads to charities picking up the
pieces. It also describes multiple failures by some local
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authorities to assess and provide help. Witnesses said some Mediation assessments, starts and successful agreements all
social work teams remain trapped in a process-driven plummeted in 2013/14 compared with previous years
culture with "dangerously high" caseloads.
according to official figures issued this week, following
cuts in legal aid introduced in April 2013.
The report also claims that there are major failings by some
services to support children and young people with mental NFM says the government should now make it free for
health problems. There is a high rate of mental health people to attend the initial mediation awareness meeting
disorder among British children, says the report. Based on that became compulsory for people seeking a court order
data gathered a decade ago, one in 10 children aged from April 2014.
between five and 16 has a diagnosable mental illness. These
include:
Jane Robey, NFM's Chief Executive, said:
Ÿ 290,000 have an anxiety disorder;
Ÿ 80,000 suffer from severe depression;
Ÿ Over 510,000 have a conduct disorder;
Ÿ Over 132,000 have severe attention deficit and
hyperactivity disorder (ADHD).
However, the CSJ believes the numbers are now higher.
Enough is Enough says there is an absence of
comprehensive and up-to-date data available on the extent
of mental health problems in children and young people in
England.
The report is here.

Unrepresented mothers in private law
children proceedings increase by over
60%

"The government says it wants more people to go to
mediation rather than clogging up the family courts, yet
its policies of the past two years have achieved precisely
the opposite. There are huge increases in the numbers of
people representing themselves in courts following legal
aid cuts, and now these figures show a collapse in the
number of people going to mediation.
"It's an embarrassment for Government Ministers, and
one they have to address if they are serious about
mediation.
"With a multi-million pound underspend, Ministers
could now make it free to attend the initial MIAM
(Mediation Information & Assessment Meeting). They
could and should go further to support professional
mediation and ensure it succeeds.
"Whilst Ministers will no doubt be considering
extending the 'help with family mediation' scheme,
which enables people eligible for legal aid to attend a
free advice session with a lawyer, they should also be
looking to make the first mediation session following the
MIAM free too. The underspend means the money is
there; hopefully the political will is too. Nothing should
be off limits in Ministers' considerations."

The number of mothers representing themselves in private
law children proceedings has risen from 16,458 in 2012 to
27,017 in 2013. That is an increase of almost two-thirds
(64%). The number of unrepresented mothers has increased
New Ministry of Justice Figures show falls from 2012/13 to
at almost double the rate of unrepresented fathers.
2013/14 of
This revelation follows a Freedom of Information request by
LawyerSupportedMediation.com, the UK divorce and
separation service which combines fixed fee legal advice
with family mediation.

Ÿ 56 per cent for mediation assessments
Ÿ 38 per cent for mediation 'starts' and

Ÿ 27 per cent in final agreements.
Between April and December 2013, more mothers (59%)
appeared at court without a lawyer than with one. This
reverses the position for the same period in 2012 when 61% Jane Robey added:
of women were represented by lawyers at child-related
"Some might see it as ironic that the mediation success
court proceedings.
rate in the past year has actually risen, but that's further
evidence that mediation really can work. It's now time
The MoJ data can be accessed from this page.
for the government to support mediators to increase the
numbers of people benefitting."

Call for MIAMs to be free following
‘embarrassing’ Government figures

The official figures show that 79 per cent of those who
started mediation reached full agreement, compared with
67 per cent the year before.

Government figures showing a collapse in the number of
people using mediation in the past 12 months mean that
'ministers must ensure nothing is off limits as they consider
how to reverse the trend', says National Family Mediation
(NFM), England and Wales' largest provider of family
mediation.
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BAAF welcomes £2m adoption
support fund
The British Association for Adoption and Fostering has
welcomed the Department for Education's piloting in 10
local authorities of a £2m fund to enable children to receive
therapeutic help after they have been adopted. BAAF
believes that it is a needed step towards improving the lives
of adoptive children and their families.

No changes to civil partnerships
The Government Equalities Office and Department for
Culture, Media & Sport have published a report on the
conclusions of the review of civil partnership in England
and Wales required under section 15 of the Marriage (Same
Sex Couples) Act 2013. It includes a summary of the
responses to the consultation which was carried out as part
of the review. Given the lack of consensus on the way
forward for civil partnership, the Government will not be
making any changes.

BAAF says that the adversities which adopted children will
have faced can have a serious impact on their development A majority of respondents who expressed a view on them
and make it difficult for them to settle into their new families. were opposed to each of the three main changes to civil
partnership. There was therefore no united call for change
BAAF has been working with social workers and a range of from respondents to the consultation at this stage.
other experts to identify how local authorities respond to
requests for help and support from adoptive families. This Of the over 10,000 online survey answers to each of the
work has emphasised how important that first response is – relevant questions:
how much adoptive families need to feel listened to, not to
Ÿ Less than a third of respondents supported abolition of
feel that they will be blamed, to know they can talk about
civil partnership
their experiences in detail and to feel confident that the
social worker they are talking to is adoption informed.
Ÿ The majority were against closing civil partnership to
new couples
Adopter and child centered assessment is a vital part of the
implementation of the Fund. This framework will be
Ÿ Over three-quarters were against opening up civil
continue to be developed in the course of the pilots to
partnership to opposite sex couples.
ensure that it is ready and fit for purpose when the Fund is
rolled out on a national basis.
The report states that several important organisations
thought it was too soon to consider making changes to civil
partnership and that this should wait until the impact of
MoJ consults on marriages by nonextending marriage to same sex couples is known. Other
religious belief organisations
organisations, in contrast, put forward a case for opening up
civil partnerships to opposite sex couples now, for example
Section 14 of the Marriage (Same Sex Couples) Act 2013 because civil partnership and marriage were different
requires a review to be carried out of whether the law relationships and couples should have equal access to both.
should be changed to permit marriages by non-religious
belief organisations.
The report says that in time it will be known how many
same sex couples are marrying and how many entering a
A new consultation by the Ministry of Justice asks if there civil partnership, and how many couples are remaining in
is a substantial case for changing the law to establish non- civil partnerships rather than converting them to marriages.
religious belief ceremonies. This would allow a third type of At present this information is not available, and civil
legal ceremony, alongside religious and civil ceremonies, partnership conversion to marriage will not be possible
for getting married in England and Wales.
until December 2014.
Section 14 defines a belief organisation as 'an organisation Given the lack of consensus on the way forward, the
whose principal or sole purpose is the advancement of a Government will not be making any changes.
system of non-religious beliefs which relate to morality or
ethics'.
The document also confirms that from 10 December 2014 all
couples currently in a civil partnership will be able to
The consultation also seeks views on
convert to a same-sex marriage.
Ÿ which non-religious belief organisations are capable of The report is here.
meeting the definition
Ÿ where, if allowed, such marriages would take place
Ÿ the provision of safeguards to deal with any resulting
risks
Ÿ the equality impacts.??
The consultation document is here.

New child maintenance regulations
come into force on 30th June
New child maintenance regulations coming into force on
Monday 30 June will mean that most parents making a new
application to the Child Maintenance Service (CMS) will
have to pay a £20 application fee. Single parent families will
be penalised by new rules on child maintenance payments,
according to Stephen Lawson, a specialist in child support
disputes.
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If the CMS continues to act as a go-between for parents to
collect child maintenance payments, a 20% administration
fee will be added to every amount collected. This means that
for every £100 assessed, the non-resident paying parent will
actually have to hand over £120. From this sum, the
Government takes an administration fee of £24, leaving only
£96 for the receiving parent.

Mr Hughes, who was speaking at a conference in London,
proposed that all children over the age of 10 should be
allowed to participate in separation cases so that their views
might be taken into account.
The Guardian report is here.

To avoid the charges, parents can make their own private
A third of care cases concern mothers
agreements or use the CMS service only to determine the
level of maintenance. If they then set up 'Direct Pay' who are ‘repeat clients’
arrangements to their former partner or spouse, they will
For the first time, a research team, analysing Cafcass data,
not be charged an administration fee.
has been able to identify and quantify cases of recurrent care
Existing cases handled by the Child Support Agency will be proceedings, confirming that recurrence is a sizeable
transferred to the CMS over the next few years. The problem for the English family court. Based on care
Government is giving people registered on the new CMS proceedings cases that completed during calendar years
system just over a month to opt into the new scheme and 2007-2013, 7,143 birth mothers appeared in 15,645 recurrent
clear any arrears. However if non-resident parents still care applications concerning 22,790 children. Linking care
choose to use the CMS's 'Collect and Pay' service or fail to order applications to birth mothers, the study confirmed
settle arrears, the new fee will be added to every that approximately one in every three care applications
concerns a mother who can be described as a repeat client of
maintenance payment.
the family court. Mothers appearing in recurrent cases are
Stephen Lawson, head of litigation at FDR Law, believes very young. 19% are aged 14-19 years of age at first care
these new rules will hurt those people who need the service application and in 50% of all cases, mothers are aged 24 or
younger. Work is ongoing to establish what can be learned
most:
about fathers in recurrent cases.
"These rules are designed to make people take
Important observations have been drawn about the spacing
responsibility for their own finances. Parents can avoid
between episodes of care proceedings. Analysis has found
administration charges by making private agreements
that recurrent care proceedings follow in short succession,
and paying every instalment on time.
most commonly prompted by the birth of another infant.
From this it can be inferred that birth mothers are pregnant
"However in the real world, we know 'paying parents',
again, either during the first set of proceedings, or shortly
for a wide variety of reasons, sometimes fail to make
after. In addition, in 42% of cases, the local authority will
regular payments to support their children. Many
issue a care application within the first month of an infant's
struggle financially after the breakdown of a
birth. This pattern raises questions about prevention
relationship and these new rules will make the task of
because mothers will have very little time to effect change
supporting their children that much harder.
between episodes of care proceedings. This observation is
confirmed by the profile of final legal outcomes, which
"Their former partners, usually mothers, will also suffer.
suggests that in only a small percentage of cases, infants or
They will receive less maintenance support and will
children remained at home or were returned to their birth
now be penalised for a situation which is outside their
mothers.
control. The very parents who need extra help will be let
down by a system designed to support them."
The research team suggest that the findings mean that
Gingerbread has a tool explaining the new system and agencies should help mothers to extend the window
between their pregnancies as part of a multi-faceted
what will happen to existing CSA cases on its website.
approach to rehabilitation. In addition, the researchers
For an article by Jody Atkinson of St John's Chambers, suggest that attention needs to be paid to the court process,
Bristol, explaining the latest changes to child maintenance, to ensure that the family court maximizes the engagement
of teenage or very young, vulnerable women and their
please click here.
families.

Free DNA tests being piloted to speed
up paternity disputes
The Guardian reports that the Justice Minister Simon
Hughes has announced that free DNA tests are being
piloted in Taunton and Bristol as part of an initiative to
speed up the resolution of disputes as to the paternity of
children.
Simon Hughes said:
"We are funding DNA tests which will sort out the
problem about who the father is rather than having three
days of legal argument."

The research team comprised Dr Karen Broadhurst
(Principal Investigator, University of Manchester),
Professor Judith Harwin (Co-investigator, Brunel
University), Dr Mike Shaw (Child and Adolescent
Psychiatrist, Co-investigator, Tavistock and Portman NHS
Foundation Trust), Dr Bachar Alrouh (Lead Researcher,
Brunel University) and Dr Mark Pilling (Statistical Adviser,
University of Manchester).
An article by Dr Karen Broadhurst explaining the research
findings will appear on the Family Law Week website
shortly.
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ARTICLES
Finance & Divorce June 2014 Update

Jessica Craigs, senior solicitor, and David Salter of Mills and Reeve LLP
As usual, this month's Finance & Divorce update is divided into two sections:
1. News in brief
2. Case law update

News in brief
Increased uptake in pre-nuptial agreements
The Telegraph reports that law firms have indicated an increase in people seeking pre-nuptial agreements following the
latest report from the Law Commission on Matrimonial Property, Needs and Agreements.
Click here for the full article.

The Chai v Peng saga continues
Mr Justice Holman expressed his anger over the business tycoon, Khoo Kay Peng failing to appear at court for the second
time (case summary and link to full report below).
The Independent provides a critical analysis of the case so far and some interesting quotes attributed to the lawyers
involved.
Click here for the full article.

Magistrates complain of LiPs increasing their workload
Research produced by the Bureau of Investigative Journalism appears to indicate that magistrates are very concerned
about the rising number of litigants in person in family courts since the introduction of cuts in legal aid.
A sample group of 461 magistrates was surveyed. The results concluded:
Ÿ 46% of the parties seen by magistrates in private family courts were representing themselves.
Ÿ 97% of magistrates who saw a party representing themselves believe that self-representation has a negative impact on
the court's work.
Ÿ 62% of magistrates said that litigants in person have a negative impact on the court's work most or all of the time.
More generally, magistrates voiced concerns about delays in hearings, an imbalance between parties in family proceedings
and the possibility that justice is not being done.
Click here for the full survey.
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Grant Thornton criticise Judge's decision in the Young trial
The Independent reports that Grant Thornton wrote a controversial letter to Mr Justice Moor who awarded Scot Young's
ex-wife £26million last year.
The letter was sent in private to the High Court judge presiding over the proceedings and allegedly criticised his findings.
It is reported that His Lordship wrote a robust response.
For the full story click here.

Case law update
Chai v Peng [2014] EWHC 1519 (Fam)
The husband (74) and wife (68) were married for 42 years. On 13 February 2014, the wife petitioned for divorce in England.
The husband appeared to live in Malaysia and began proceedings in that jurisdiction.
The jurisdiction dispute was listed in the English court in October 2014.
In March 2014, the wife's application for maintenance pending suit reported as Chai v Peng [2014] EWHC 750 (Fam) was
heard before Mr Justice Holman.
Since the March 2014 hearing the Malaysian appellate court had determined that one element of the wife's appeal was
allowed. The appeal was from the decision of the judge at first instance in Malaysia, who had decided that the wife was
necessarily domiciled in Malaysia. The appellate court decided that the judge at first instance could not, or should not,
have decided the issue of domicile merely on examination of the statements and documents and that an oral hearing
needed to be held to determine the issue. The other strand of her appeal was the decision at first instance not to grant a
discretionary stay of the Malaysian proceedings, so as to allow the divorce proceedings in England and Wales to take
priority.
Both the husband and wife were considering appealing the decisions of the Malaysian appellate court.
Prior to the hearing in April 2014, the parties had attended a settlement meeting in Paris. Mr Justice Holman puzzled over
the choice of location and lists the extensive number of advisors and experts who attended (and notes the consequent cost
of such attendance). However, he congratulated the parties on trying to reach a conclusion and draw an end to the
enormous legal costs.
At paragraph 11, Mr Justice Holman reminds us of Rule 27.3 of the Family Procedure Rules 2010 as follows:
"Attendance at hearing or directions appointment
Unless the court directs otherwise, a party shall attend a hearing or directions appointment which that party has been
given notice."
The husband failed to attend. The court had not directed, or even been asked, whether the husband could be excused from
attending. The judge was extremely critical of his failure to attend and equally critical of the costs incurred by both parties
(which came to over £2m).
The wife's application to issue a fresh petition for divorce
The wife's first petition stated that:
"The petitioner has resided in England and Wales for at least a year, or the petitioner has resided in England and Wales
for at least 6 months and is domiciled in England and Wales'
She further identified the following ground of jurisdiction namely:
"The court has jurisdiction other than under the Council Regulation on the basis that no court of a contracting state has
jurisdiction under the Council Regulation and the petitioner is domiciled in England and Wales on the date when this
application is issued.'
In the husband's acknowledgment of service he challenged this and said that the wife was neither domiciled in England
and Wales nor habitually residence for 6 (or 12 months) prior to the date of the petition and therefore the court did not
have jurisdiction.
The new petition presented to Mr Justice Holman added the wording:
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"the petitioner is habitually resident as she has resided in England and Wales for at least a year immediately before the
petition was issued. Further or alternatively the petitioner is habitually residence as she had resided in England and
Wales for at least 6 months immediately before the petition was issued and is domiciled in the United Kingdom."
The wife's reasoning behind the change in wording was to eliminate the potential challenge by the husband in the Court
of Justice of the European Union in relation to the ambiguity in some of the indents in Article 3.1 of Council Regulation EC
2201/2003.
Despite the 'attractive and valiant' argument put forward by the husband's team that the wife's application was counter to
public policy, Mr Justice Holman (at paragraph 48) agreed to the wife withdrawing her original petition and presenting a
fresh petition.
The wife's application for further maintenance pending suit and legal funding provision
The order at the end of March 2014 was for maintenance pending suit at the rate of £35,000 per month. The husband had
made an offer to continue to pay MPS at that rate. The judge made an order along those lines. The question then turned
to whether any provision should be made for the wife's legal funding.
Mr Justice Holman states at paragraph 54:
"In my view, there must plainly be further provision for legal funding. To leave the wife high and dry at this stage
would, frankly, be to do the utmost injustice to her."
The judge ordered a legal funding payment of £60,000 specifically earmarked to fund the next round of negotiations
(which were scheduled) and, in addition to that payment, an order for legal funding payments of £60,000 per month until
the 10 day jurisdiction hearing in October 2014.

Price v Price [2014] EWCA Civ 655
The wife had issued a divorce petition on 14 November 2012 based on the husband's unreasonable behaviour (specifically
his reckless spending). The husband filed his acknowledgement of service on 30 November 2012 which indicated his
intention to defend the proceedings. However, no answer was filed nor received by the wife. On 24 January 2013, the wife
applied for decree nisi on the basis that the petition was undefended; and on 24 January 2013, the court certified the wife's
entitlement to a decree and ordered the husband to pay her costs. Decree nisi was listed to be pronounced on 18 February
2013.
On 14 February 2013, the husband (who acted in person throughout the proceedings) applied for the hearing to be vacated
and for the certificate to be set aside. He asserted that he had posted an answer on 12 December 2012. As the court had
no record of receiving his answer, the husband also applied for leave to file an answer out of time.
At first instance, the district judge dismissed the husband's application, satisfied that the husband had not filed an answer
in time – not only because the court had no record of it but also because the husband had provided no evidence that he
had sent the answer (e.g. by proof of posting or a copy of the covering letter). Significantly, the district judge had no
witness statements nor heard any oral evidence.
The husband appealed and pronouncement of decree nisi was stayed. On 28 May 2013, the husband's appeal was
dismissed and a circuit judge pronounced decree nisi and ordered the husband to pay the wife's costs. The circuit judge
upheld the district judge's reasons for dismissing the application and added that, as it was plain that the marriage had
irretrievably broken down, the husband had no reasonable prospect of successfully defending the petition.
The husband appealed to the Court of Appeal.
Held: The husband's appeal was allowed and the case was remitted back to a district judge for re-hearing. There were
two principal reasons for the Court of Appeal allowing the husband's appeal:
Ÿ The lower courts had proceeded on the basis of "untenable factual findings" i.e. that the husband had not posted an
answer when he said he had. Neither the district judge nor the circuit judge had been entitled to make such a finding
on the husband's credibility in the absence of a witness statement and/or oral evidence. Basically, the approach taken
had been "too robust" and the husband had not had "a proper opportunity to put his case"; and
Ÿ Given the lack of a sustainable finding as to whether or not the husband had filed an answer, the lower courts had
exercised their discretion wrongly when considering the husband's application for leave to apply out of time which
demands that all the circumstances of the case be taken into account including the nine factors listed at r.4.6 FPR 2010
(relief from sanctions) and the relevant authorities of Nash v Nash [1968] P 597 and Lawlor v Lawlor [1995] 1 FLR 269.
The Court of Appeal focused on the decision in Nash, where it had been held that there were three situations in which a
court might set aside a decree to enable to a spouse to file an answer:
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Ÿ where the applicant knew nothing about the divorce (in which case, it would be automatic);
Ÿ where the applicant knew about the divorce but chose not to defend and subsequently changed his mind (in which
case, the applicant would have to convince the court that it was more probable than not that the decree was obtained
contrary to the justice of the case); and
Ÿ where the applicant knew about the proceedings and was anxious to defend but through ignorance or lack of full
advice, was unaware of the necessary procedural steps that needed to be taken in order to preserve his position and
had no knowledge of the actual divorce hearing until after it had taken place (in which case, the applicant would have
to satisfy the court that if he had a case to put forward, which, if accepted, might well lead to a different result).
This case went, the Court said, into the third category as described by Nash (and indeed likened it to Lawlor). Therefore,
the test was whether the husband was able to satisfy the court that there was a case which he wished to put forward and
which, if accepted, "might well lead to a different result". The court also had to be satisfied that his application was not an
abuse of process (in accordance with Lawlor).
Finding that the husband's application was not an abuse of process, the appeal judges looked at the petition and draft
answer. They concluded that it was not clear whether a decree would be granted on admissions alone and therefore the
husband did have a case to present which might well lead to a different outcome.
Underhill LJ identified that "normally", the correct approach in a case where a party asserts that a document has been sent
to the court which for one reason or another is not on the court file, is to hear oral evidence on oath which can be tested by
questions from the court and cross-examination. The approach to be taken depends, nonetheless, on the circumstances of
the case and what is required to give the applicant a fair hearing.
Lady Justice Black commented:
"...I am extremely reluctant to see these parties continue to litigate in what will be emotionally and financially draining
proceedings... It is with considerable regret...that I have concluded that the appeal will have to be allowed."

Rapisarda v Colladon [2014] EWFC 1406 (In the matter of 180 irregular divorces)
This was a very unusual case requiring the President to consider whether the Judicial Proceedings (Regulation of
Reports) Act 1926 applied to an application by the Queen's Proctor for the dismissal of a large number of divorce petitions
and the set aside of an equally large amount of decrees of divorce (obtained in the course of "a conspiracy to pervert the
court of justice on an almost industrial scale"). It was found that the whole proceedings could be published and guidance
was given on how a similar approach could be taken in financial remedy proceedings.
Comment
What the judgment doesn't tell us is why the Queen's Proctor was intervening – nor do the press reports. Ruth Langford
(www.deferolaw.com) however has offered an explanation – it would appear that all 180 divorces involve Italian couples
and of the 180, 179 of the petitions had the same postal address (a post box in Maidenhead – a bit of a squash, one would
have thought, for all those people in one post box) in order to establish residence in England and Wales (the 180th case
cited an address in Epsom). In fact, the couples lived in Italy (where divorce is complex and requires a mandatory three
year period of legal judicial separation before divorce) and therefore the jurisdiction criteria for a divorce in England were
not met. Allegedly, all the couples were promised a quick English divorce and the whole exercise was organised by a
divorce agency charging €4,000 per divorce. Italians, dissatisfied with the potential five year wait for a divorce, are
apparently shopping around Europe to obtain a divorce (England and Romania are the preferred options).
To conclude this month's case law review it is worth mentioning a further judgment that highlights the availability of a
seldom used remedy.

Maughan v Wilmot [2014] EWHC 1288 (Fam)
This judgment of Mostyn J provides a useful reminder that, in the right circumstances (i.e. where the default has been
extreme and it is obvious that the defaulter has been, and will continue to be, obstructive), appointing a receiver can be a
method of enforcing an order. In this case there were significant arrears of child maintenance plus costs totalling £185,000.
12/6/14
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Chai v Peng: Shifting the Jurisdictional Goalposts Once the Forum Dispute
Match Has Started

Michael Allum, Solicitor, The International Family Law Group LLP

Summary
An English High Court judge, giving directions in a heavily contested jurisdiction dispute, has allowed a petitioner's
original divorce petition to be dismissed only six months before the final jurisdiction hearing and has permitted her
immediately to commence fresh proceedings, even though this gives some or significant advantage on her claims to
English jurisdiction. If this approach was repeated outside the specific facts of this case, it would make a dramatic impact
on contested jurisdiction cases and quite probably lead to premature issuing of proceedings.

Background
In Chai v Peng [2014] EWHC 1519 the wife issued divorce proceedings in England in February 2013 asserting jurisdiction
on three alternative grounds:
1. that she had resided in England and Wales for at least 12 months at the commencement of proceedings and was
habitually resident here; or
2. that she had resided in England and Wales for at least six months at the commencement of proceedings and she was
domiciled here on the date of the petition and was habitually resident here; or
3. that she was domiciled in England and Wales on the date of the petition.
The husband disputed that the wife was domiciled in England and Wales or habitually resident for 6 (or 12) months prior
to the date of the divorce petition. A 10 day hearing was listed in October 2014 in order to consider whether the English
court had jurisdiction to entertain the wife's divorce petition.
The husband also issued divorce proceedings in Malaysia and applied to the English court for a discretionary stay of the
English divorce proceedings on the basis that Malaysia had the closer connection to the family. The wife applied to the
Malaysian courts for a discretionary stay of the Malaysian proceedings.
In a first instance decision in Malaysia the wife was found to be necessarily domiciled in Malaysia by application of the
wife's dependent domicile rule and her application for a stay of the Malaysian proceedings was refused. The wife
appealed. The Malaysian appeal court allowed the wife's appeal in respect of her domicile but refused her appeal in
respect of her application for a discretionary stay of the Malaysian proceedings. This decision dissatisfied both parties who
intend to seek permission to appeal to the highest appeal court in Malaysia; the husband seeking to reinstate the first
instance decision that the wife is domiciled in Malaysia and the wife continuing to say that the Malaysian proceedings
should be stayed to allow the English proceedings to continue.
Against this backdrop the matter came before Holman J on 30 April 2014. The judge had already dealt with the matter and
made strong remarks about forum shopping and international cases; see Chai v Peng [2014] EWHC 750. At the later
hearing Holman J had to consider the wife's application for a Hemain temporary stay injunction preventing the husband
from proceeding further with his suit for divorce in Malaysia. However, in light of the developments in Malaysia, namely
that the court had not yet determined that it had jurisdiction to hear the husband's divorce suit, the need to consider the
wife's application for a Hemain injunction had, for the time being at least, fallen away.
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Accordingly much of the hearing was used in order to consider the wife's application to issue a fresh divorce petition. This
was perceived as an opportunity to improve her position with regard to English jurisdiction on the basis that with the
passage of time she would now, with a newly issued petition, have accrued a longer period of residence and/or stronger
claim to habitual residence and/or domicile. Was it right to allow this? Inevitably it would have an impact on the
jurisdiction dispute, despite the wife asserting that she was confident on the jurisdiction as originally claimed.

The procedure
Rule 7.7 of the Family Procedure Rules 2010 provides as follows:
(1) Subject to paragraph 2, a person may not make more than one application for a matrimonial ... order in respect of
the same marriage ... unless:
(a) the first application has been dismissed or finally determined; or
(b) the court gives permission.
Holman J made it clear that he would not allow the wife to have on file two concurrent petitions. The wife therefore sought
for her existing petition to be dismissed under R.7.7 (1)(a) FPR 2010, clearing the way for her immediately to issue a fresh
petition, with jurisdiction at the date of that fresh, much later, petition.
An essential reason why the wife's legal team sought to issue a fresh petition was to re-set the jurisdictional clock in
relation to the periods of domicile and residence as at May 2014 rather than February 2013. The wife's legal team made
clear that the wife did not in any way resile from her assertion that she satisfied the jurisdictional requirements in February
2013. What they said was that it would be more "economical" to eliminate arguments about the wife's habitual residence
and domicile in the periods preceding February 2013 and instead concentrate on the periods preceding May 2014, which
might or would eliminate any possible continuing dispute with regard to jurisdiction.

The husband's opposition
The thrust of the husband's opposition to the wife's application is captured in the following metaphor coined creatively
and colourfully by the husband's legal team:
"To file prematurely is the equivalent of laying one's towel at dawn upon the sun lounger of the English court and
returning at high noon to bask in the warmth of the law of England and Wales on divorce and financial remedies."
The husband and his legal team sought to resist the wife's application for the following four reasons.
First, they argued that as a matter of principle any practice which encourages or endorses forum shopping should be
strongly discouraged. Holman J made clear that he is not a friend of the forum shopper and does not have the slightest
desire or intention of opening the floodgates. However, on the facts of the case there was no evidence that the petition
presented on behalf of the wife in February 2013 was in bad faith; it was, and remains, the wife's case that the jurisdictional
bases were made out in her original petition and it had not in any way been established that they had not. (In passing, he
could therefore have said that the jurisdiction dispute would still run on the February 2013 grounds and not May 2014, to
avoid any suggestion of assisting the petitioner, but he did not do so.)
Second they argued that if this sort of conduct was given even the slightest judicial endorsement it would run the risk of
prejudicing respondents everywhere. For example, a respondent might lose the opportunity to obtain a judicial decree in
an overseas jurisdiction within the period before which the petitioner could legitimately present an English petition. In
the event that a marriage were to break down within a day of the parties' arrival in England, i.e. before jurisdiction existed,
and the respondent were forthwith to issue proceedings in an overseas jurisdiction, it is possible that the overseas petition
could proceed to final decree before the petitioner would have been able to present an English petition. If instead a holding
(albeit premature) petition were filed in England, the petitioner might well succeed in obtaining a Hemain injunction to
prevent the respondent from reasonably obtaining the overseas decree.
Holman J's response was that these arguments did not arise on the facts of this case – although they will certainly do so in
other cases. The husband had not yet been able to satisfy the Malaysian courts that they had jurisdiction to hear the
divorce proceedings, let alone obtain a decree of divorce there. In respect of the argument that a petitioner may be able to
obtain a Hemain injunction, Holman J held that not only had the wife not obtained such an injunction in these English
proceedings, but an important consideration in determining whether to grant a discretionary Hemain injunction is the
strength of the petition in England; if the jurisdictional basis of the English petition was unclear or weak, that would
operate strongly against a discretionary grant of a Hemain injunction.
The husband's legal team also argued that the timing of an English petition may well be given significant or decisive
weight by a competing overseas jurisdiction, particularly in some civil law jurisdictions such as Switzerland and Monaco
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where clear priority is given to the petition issued first in time. Again the response of Holman J was that the facts of the
present case did not engage either Switzerland or Monaco or any other Member State of the European Union (where lis
pendens, first to issue, is vital).
The third argument advanced by the husband's legal team was in relation to estoppel. They quoted Lord Denning (in
Amalgamated Investment and Property Company Ltd (in Liquidation) v Texas Commerce International Bank Ltd [1982] QB 84, page
122) in support of their argument that when the parties to a transaction proceed on the basis of an underlying assumption,
neither of them should be allowed to go back on that assumption when it would be unfair or unjust to allow them to do
so. They also relied on a passage from Lord Scarman (in Castanho v Brown & Root (UK) Ltd and Anor [1981] AC 557, page
571) to the effect that the court has an inherent power to prevent a party from obtaining a collateral advantage by
termination of the proceedings before the court. Applying the law to the facts of the case, it was argued on behalf of the
husband that the wife had obtained a number of advantages from the existing proceedings on her present petition: namely
a voluntary payment by the husband of £1,850,000 and an order for maintenance pending suit and a legal services order
in the sum of £170,000. The wife had also made three applications for a Hemain injunction, albeit none had ever been
ordered.
The argument on behalf of the wife, which was accepted by Holman J, was that the payments made by the husband had
been on a very clear, recited basis that they were on account of the petitioner's claims in any jurisdiction for financial
provision arising from the breakdown of the marriage. In circumstances where the parties were married for a period of
42 years, during which the majority of the husbands' wealth – estimated by the wife to be £400 million – was accumulated,
the wife would have a substantial claim for capital provision in any jurisdiction in the Western world. In the event that
the wife were not to receive a significant financial award in Malaysia, the wife would have very strong grounds for making
an application for financial provision under Part III of the Matrimonial and Family Proceedings Act 1984.
The final point on behalf of the husband was described as pragmatic and economic in relation to the vast expenditure on
legal costs. The essential argument was that there had already been numerous and expensive hearings in England on the
original basis of the jurisdiction which the wife now sought to disavow. The response on behalf of the wife was that the
wife and her legal advisors remained confidently of the view that her existing and original petition was well-grounded.
They argued that the very reason for seeking permission to have her original petition dismissed and re-issued was to cut
through the arguments in respect of jurisdiction and therefore reduce further costs.
Accordingly Holman J acceded to the wife's application to have her petition dismissed, thereby allowing her to issue a new
petition. Holman J stressed that his decision was fact specific. There was no evidence to suggest that when the wife
presented her petition in February 2013 she did so without genuinely believing that she had jurisdiction to do so. He
emphasised that the wife's petition was dismissed in order to narrow the issue in dispute and attempt to reduce further
legal costs in accordance with the overriding objective contained within Part 1 of the Family Procedure Rules 2010.
Holman J then went on to award the wife further maintenance pending suit and legal funding provision, despite there not
being a live petition, on the undertaking of the wife to re-issue forthwith and in order to avoid the need for the issue to be
adjourned which would result in significant further legal expenditure.

The debate
Should the English court allow a petitioner to have their original petition, with original jurisdictional claims, dismissed in
order that they may immediately re-issue for the sole or primary purpose and/or consequence of increasing their chances
of then being better able to satisfy the jurisdictional requirements for English proceedings? By law, jurisdiction in divorce
matters is on the date of issue.
On these present facts and as justification by the judge, the competing court did not yet have jurisdiction to hear the
divorce suit. But this only increases the litigation tactics of racing in this jurisdiction and deliberately delaying in the other
jurisdiction and some jurisdictions are much slower than England in forum disputes. This justification seems to encourage
the wrong sort of litigation behaviour.
Moreover and in contrast to the facts of this case, what if a respondent had satisfied a foreign court that it had jurisdiction?
Would the permission to reissue have been granted? Would it be different if a respondent was close to achieving a final
decree in the foreign court? How would this be considered?
How late can the reissuing be? What about the eve of the final jurisdiction hearing – so that in effect the law becomes not
jurisdiction at the date of issue of proceedings but as at the date of adjudication?
The invariable position if one party stops proceedings and starts again is that they pay the "wasted" costs of the other party,
sometimes as a condition of having permission to start fresh proceedings. In this case where the assets are very substantial,
the costs become far less significant in any steps taken in the litigation. But in most cases, stopping a year into litigation
and less than six months before a final hearing will cause significant costs liabilities to be incurred. This will be a very
relevant factor.
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As the judgment did not contain reference to any previous authority, the judgment of Holman J may be the only reported
decision directly on this point. It is understood the husband is going to appeal. That is welcome because it is an issue of
considerable international importance. Allowing this procedure in other cases will encourage potential petitioners to issue
proceedings, notwithstanding material doubts in respect of the jurisdiction of the English court, in the hope that they may
later be able to re-issue proceedings when their jurisdiction claim is stronger due to the events in the intervening period.
A court should look at the jurisdictional position when a party first seeks to bring a claim before the family courts of
England and Wales. The period thereafter is inevitably artificial as the petitioner naturally stays in England to improve
his or her connections. There are already too many instances of spouses engaging in secretive and deceptive behaviour in
order to gain English jurisdiction against the knowledge of their spouse. Notwithstanding Holman J's finding that the
original petition was issued in good faith, this High Court decision gives even more opportunity to the English forum
shopper: if at first you don't succeed (or your jurisdiction is not very strong), try again once the forum litigation is well
advanced and then you are more likely to succeed.
It is stated in the judgment that the decision is entirely fact specific and made in the understandable hope by the judge that
it would narrow the issues between the parties and reduce further costs. This is highly commendable. However, although
the overriding objective – on which Holman J placed great significance – includes saving expense, it is primarily aimed at
dealing with cases justly. One has to consider how just the decision is for the respondent spouse, here the husband, who
has already fought the English jurisdiction for approximately 15 months at great legal cost on the basis of a petition, now
abandoned, and finds that he has to start fighting all over again on different jurisdictional facts.
My colleague, David Hodson, has written elsewhere that, intentionally or unintentionally, some of the English judiciary
are allowing many international cases to go ahead in England by giving wide interpretation and allowances in forum and
jurisdiction matters. This is yet another example. As the World Cup starts, an apposite analogy is of shifting the
jurisdictional goalposts once the forum dispute match has started with the referee, unintentionally but nevertheless clearly
perceived by some spectators (here and abroad), permitting such behaviour.
Michael Allum acknowledges the assistance of his iFLG colleague, David Hodson, in this article.
4/6/14
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Children: Private Law Update (June 2014)

Alex Verdan QC, 4 Paper Buildings

In this children private law update I will consider:
Ÿ
Ÿ
Ÿ
Ÿ
Ÿ

Change of residence and interviews with the child
Declaration as to family life between a child and former partner of the child's biological parent
Appeal by the maternal grandmother against an order for no direct contact
Legal representation in private law proceedings
Duty of care owed by Cafcass to a parent.

Change of residence and interviews with the child
In Re H (Children) [2014] EWCA Civ 733 the Court of Appeal was considering an appeal against a change of residence in
respect of three children from the mother to paternal grandmother and father pending the outcome of further assessments.
Parker J had found that the mother had emotionally manipulated the children against the father and encouraged them to
make false allegations against him. The social worker and guardian had both opined that the children should remain in
the mother's care on the basis of their express wishes and feelings. The judge distinguished these feelings from their
ascertainable wishes and feelings which were, on the evidence, that they enjoyed contact with their father.
The mother appealed the decision primarily on the basis that the judge had interviewed the children during the hearing
and crucially after they had spent a night with the father.
The Court of Appeal refused permission on the basis that the interview was conducted in accordance with the guidance
set out in Judges Meeting Children who are subject to Family Proceedings [2010] 2 FLR 1872, which makes clear that a
judicial meeting is not for the purpose of gathering evidence but 'to enable the child to gain some understanding of what
is going on, and to be reassured that the judge has understood him/her.'

Declaration as to family life between child and former partner of biological parent
In L v C [2014] EWFC 1280 an application was made by a former female partner of the mother of the child for permission
to apply for residence and contact orders, and for a declaration that she was the psychological parent pursuant to Article
8 of the ECHR. The child, G, had been conceived by artificial insemination. The parties had agreed to have a child together
and their intention was to be equal parents, but the relationship ended when G was 2 ½ months old.
The application for residence and contact was opposed on the basis that the English court did not have jurisdiction by
reason of G not being habitually residence in England and Wales, having been lawfully removed to Ireland. The court
found it did not have jurisdiction in relation to matters pertaining to parental responsibility.
In respect of a declaration as to being a psychological parent pursuant to article 8, the court did not consider this
appropriate: there was no precedent for such application and declarations are normally reserved for matters of fact.
However, the court did consider the situation prior to the child's move to Ireland and whether the mother's partner shared
G's family life within the meaning of article 8 at this time. The court was invited to make such declaration and did so
finding that it might benefit G as follows:
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"First, as an objective contribution to G's future wellbeing, and secondly as a record that may be useful to any other
court considering her situation."
In opposing such declaration the mother argued that it would trespass on the Irish jurisdiction.
However, Jackson J found that:
"The international element is undoubtedly a special feature of the case, but I do not find it provides a reason for
declining to make a declaration. The matter arises from events in England. The limited nature of the declaration in
question would not trespass on any potential Irish proceedings, and might event assist if there were any."

Appeal by maternal grandmother against order for no direct contact
In H (A Child) [2014] EWCA Civ 271 the Court of Appeal was concerned with an appeal within private law proceedings
between the mother and maternal grandmother concerning A, a 9 year girl.
The grandmother had enjoyed frequent contact which then broke down following an allegation made by the grandmother
against the mother's partner, and lengthy delay ensued.
The grandmother applied for direct contact, which was duly ordered by Holman J. However, when it came to it, the child
refused to attend. The grandmother enforced the contact order, but the court would not order direct contact in light of the
child's strong wishes, and made an order for indirect contact which was supported by Cafcass.
The grandmother appealed primarily on the bases that the judge had failed to allow the grandmother to give evidence and
that there had not been judicial continuity as directed by Holman J.
The grandmother's submissions, built on the observations of McFarlane LJ in Re A (A Child) [2013] EWCA Civ 1104, were
that she as grandmother had de facto a right to family life with her grandchild and permission to make a direct contact
application, so that it was arguable that article 8 was engaged. Ryder LJ noted a distinction between this and the earlier
case, as Re A concerned two parents rather than a grandmother but said that "the principles are the same."
Whilst refusing the appeal, the Court of Appeal did attribute great weight to the importance of judicial continuity in saying:
"that it was central and made in accordance with paragraph 60 of Re A. his direction should have been complied with
by Her Majesty's Court and Tribunals Service who should have obtained the judge's assistance and directions if there
was any doubt about how to put the direction into effect. The purpose of the direction goes to the heart of this appeal.
It was to achieve a judicially set strategy for the case in accordance with paragraph 60 if Re A."
The Court of Appeal also said it is good practice to swear in or affirm litigants in person before they make submissions so
that there is formal evidence on record, and then the judge should explain to the litigant in person that they can ask
questions through the judge who will decide whether the questions are appropriate.

Legal representation in private law proceedings
In the very recent case of Q v Q [2014] EWFC 7 the President took the bold step to adjourn private law proceedings
concerning a 6 year old boy where the father had convictions for sexual offences with young male children, spoke little
English and sought contact, and where the mother sought a s.91(14) order.
The reports filed in the proceedings recommended plainly that the child would not be safe in the father's presence and
there should no contact, direct or indirect, certainly until some work had been undertaken. At that juncture the father's
legal aid was terminated.
The President said:
"Tempting though it is to think that the father's case is totally lacking in merit, it does seem to me ... and recognising
the constraints which may be imposed on cross-examination by the fact that, in part, challenge on behalf of the father
would be to his own expert, I am unpersuaded that there are not matters in these reports which could properly be
challenged, probed, by someone representing the father.
"Assuming that public funding in the form of legal aid is not going to be available to the father, because his public
funding has been withdrawn and an appeal against that withdrawal has been dismissed ...it is, I suppose, arguable
that, if this is the only way of achieving a just trial, the costs of the proceedings should be thrown on the party which
is in receipt of public funds. It is arguable that, failing all else, and bearing in mind that the court is itself a public
authority subject to the duty to act in a Convention compliant way, if there is no other way of achieving a just and fair
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hearing, then the court must itself assume the financial burden, as for example the court does in certain circumstances
in funding the cost of interpreters."
Therefore, in a last ditch attempt to secure representation for the father, the President adjourned the case for a short period
and invited the Secretary of State for Justice (or, as it might be, the Minister for the Courts and Legal Aid) to intervene in
the proceedings to make such submissions as appropriate in relation to the argument that in a situation such as this the
expenditure which is not available from the Legal Aid Agency, but which is necessary to be incurred to ensure proceedings
are just and fair, can be met either from the Legal Aid Agency by route of the other party's certificate, in this case the
mother's certificate, or directly at the expense of the court.

Duty of care owed by Cafcass to a parent
In F-D v Children and Family Court Advisory Service [2014] EWHC 1619 (QB) the court was dealing with a claim by a
father who sought damages from Cafcass for breach of a common law duty to give him appropriate advice and support
in respect of private law children proceedings, misfeasance in public office, and breach of his right to family life under
article 8.
Section 12(1)(c)(2) of the Criminal Justice and Court Service Act 2000 imposed a general public law duty on Cafcass to
ensure children were represented in care proceedings, but did not impose a specific duty either to ensure a specific child
was represented or to ensure representation was achieved within a particular timescale.
The father averred that Cafcass had failed to attend a hearing, failed to file reports on time, which he argued would have
supported contact with him and his son, and failed to deal with his complaint promptly. As a result he withdrew from the
contact proceedings and had not seen his son since 2008 when he enjoyed overnight staying contact.
In dismissing the claim the court found that there was no such duty of care between Cafcass and the father as a the duty
would only arise where there was foreseeability of damage, a relationship of proximity and in circumstances where it
would be fair, just and reasonable to impose a duty. In this instance it would not be fair, just and reasonable to impose a
duty of care.
Moreover, the court clarified that there could be no public duty owed by Cafcass to an individual father of a child in
proceedings where Cafcass was involved nor independently of proceedings. It would entirely hamper Cafcass in its
primary duty to the child if it owed the parents a duty of care.
It was also appropriate to have regard to the resources available to Cafcass at the time.
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Should There Be a Third Standard of Proof in Care Cases?

Simon Goddard, solicitor, Red Kite Law

The exceptional case
A new care case lands on your desk. The parents are together, married, both employed and up until last week had been
looking after their 3 month old baby with no problems. At the first interview you find out that they are accused of
fracturing their baby's arm and that the baby also has fractures of the ribs. This condition was discovered when they took
their child to A and E one evening due to the child having a very high temperature and fitting. It seems the 'on call'
paediatrician noticed something unusual and had the child x-rayed. The parents, who – like their immediate family – have
had no previous involvement with social services, could provide no explanation for the injuries. The paediatrician called
the public protection unit, and police and social workers arrived. The child is now in temporary foster care under an
interim care order. Not surprisingly this was regarded as a non accidental injury (NAI).

What is the standard of proof?
The standard of proof by which it is determined whether the threshold in section 31(2) of the Children Act 1989 has been
met is the balance of probabilities. This was laid down in Re H and R (Child Sexual Abuse: Standard Of Proof) [1996] 1 FLR
80. In the years following that case it was suggested by some that there should apply in some cases a "heightened" standard
of proof. Re B (Children) (Care Proceedings: Standard of Proof) [2008] UKHL 35, re-affirmed in Re S-B (Children) [2009]
UKSC 17, confirmed that the standard was the balance of probabilities. I will return to these cases later in this article.
Should this be the applicable standard in all such cases? In criminal matters the standard is beyond all reasonable doubt,
as expounded in Woolmington v DPP [1935] UKHL 1, a much higher standard than the civil standard, but then in theory
the penalties are much higher in the criminal courts. However are the penalties really higher? What can be worse for a
parent than to have their child removed from them? In fact some parents would prefer to go to prison than have a child
taken from them.
Some parents will have a long history of involvement with social services by the time care proceedings are started because
of neglect, drug use, domestic violence or simply not providing good enough care. In such circumstances it would not be
out of the ordinary if a child suffered a NAI. It might be argued that for cases of this type the current standard of proof is
wholly appropriate. But what about the "one off family" as described in the first paragraph. Is it not inherently unfair to
apply the current standard to them especially in cases where the suspected harm is deduced by a process of elimination?

The standards of proof applied in other jurisdictions
In the United States of America there are three standards applied: beyond reasonable doubt, the preponderance of the
evidence (the civil balance of probabilities'), and the clear and convincing evidence. Preponderance of the evidence, also
known as balance of probabilities, is the standard required in most civil cases. This is also the standard of proof used in
grand jury indictment proceedings (which, unlike civil proceedings, are procedurally irrebuttable), and in family court
determinations solely involving money, such as child support under the Child Support Standards Act.
Clear and convincing evidence is a more onerous burden of persuasion than "preponderance of the evidence". It is
employed adjudicatively in administrative court determinations, as well as in civil and certain criminal proceedings in the
United States.
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This standard is also known as "clear, convincing, and satisfactory evidence", "clear, cognizant, and convincing evidence";
and "clear, unequivocal, satisfactory, and convincing evidence", and is applied in cases or situations involving an equitable
remedy or where a presumptive civil liberty interest exists. It is also used in many types of cases including child custody
issues.
Clear and convincing evidence requires that it is highly and substantially more probable than not that the evidence
presented by a party during the trial is true and the person who wishes to prove that fact must have a firm belief in the
evidence. By this standard, a greater degree of believability must be met than the common standard of proof in civil
actions, which requires only that the facts as a threshold be more likely than not to prove the issue for which they are
asserted. Canada has a similar system.
In Australia the civil standard of proof is laid down in Statute under s140 of the Evidence Act 1995 being the balance of
probabilities. However, the court can take into account under sub-s (2) the nature of the cause of action or defence, the
nature of the subject matter of the proceedings and the gravity of the matters alleged. There has been much debate about
whether there might be applicable a third standard of proof in Australian law but seemingly this was laid to rest in a 1995
case Witham v Holloway (a contempt case).
In New Zealand the common law recognises only two standards: the civil and criminal standards but the standards are
flexibly applied. The court takes into account the seriousness of the alleged act and the potential consequences. So in civil
proceedings involving particularly grave matters the court may require stronger evidence before it is satisfied that the civil
standard has been met. Examples include access orders in family law: M v Y (1994). However under the Children Young
Persons and Their Families Act 1989 if a child is declared in need of care or protection on the grounds that he or she has
committed an offence then the criminal standard is applied beyond reasonable doubt.

The balance of probabilities and inherent (im)probability
In Re H and R (1996) the House of Lords was unanimous that the applicable standard of proof in such cases was the balance
of probabilities.
Following H and R suggestions would be made, especially in lower courts, that a 'heightened ' standard of proof / or
cogency of evidence was required to prove disputed allegations in serious child protection cases .
In Re B the children's guardian argued in favour of a "real possibility" test. Cafcass intervened and the second day of the
appeal was occupied by arguments, raised by Cafcass, that a third standard of proof did not exist.
The main judgment was given by Baroness Hale of Richmond but supported by the Appellate Committee. Apart from
Baroness Hale's judgment, Lord Hoffman made a number of points about the standard of proof. He stated:
"The question which appears to have given rise to some practical difficulty is the standard of proof in such cases, that
is to say, the degree of persuasion which the tribunal must feel before it decides that the fact in issue did happen. Re H
and R makes it clear that it must apply the ordinary civil standard of proof. It must be satisfied that the occurrence of
the fact in question was more likely than not.
"Some confusion has however been caused by dicta which suggest that the standard of proof may vary with the gravity
of the misconduct alleged or even the seriousness of the consequences for the person concerned. The cases in which
such statements have been made fall into three categories. First, there are cases in which the court has for one purpose
classified the proceedings as civil (for example, for the purposes of article 6 of the European Convention) but
nevertheless thought that, because of the serious consequences of the proceedings, the criminal standard of proof or
something like it should be applied. Secondly, there are cases in which it has been observed that when some event is
inherently improbable, strong evidence may be needed to persuade a tribunal that it more probably happened than
not. Thirdly, there are cases in which judges are simply confused about whether they are talking about the standard of
proof or about the role of inherent probabilities in deciding whether the burden of proving a fact to a given standard
has been discharged."
He then went on to give some examples of cases of the three categories. Under the second category came Re H and R. In
that case Lord Nicholls of Birkenhead had stated:
"The balance of probability standard means that a court is satisfied an event occurred if the court considers that, on the
evidence, the occurrence of the event was more likely than not. When assessing the probabilities the court will have in
mind as a factor, to whatever extent is appropriate in the particular case, that the more serious the allegation the less
likely it is that the event occurred and, hence, the stronger should be the evidence before the court concludes that the
allegation is established on the balance of probability. Fraud is usually less likely than negligence. Deliberate physical
injury is usually less likely than accidental physical injury. A step-father is usually less likely to have repeatedly raped
and had non-consensual oral sex with his under age stepdaughter than on some occasion to have lost his temper and
slapped her. Built into the preponderance of probability standard is a generous degree of flexibility in respect of the
seriousness of the allegation.
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"Although the result is much the same, this does not mean that where a serious allegation is in issue the standard of
proof required is higher. It means only that the inherent probability or improbability of an event is itself a matter to be
taken into account when weighing the probabilities and deciding whether, on balance, the event occurred. The more
improbable the event, the stronger must be the evidence that it did occur before, on the balance of probability, its
occurrence will be established."
Lord Steyn in R (McCann) v Crown Court at Manchester [2003] 1 AC 787, 812 had cited the above dicta by Lord Nicholls as
authority for the existence of a heightened civil standard and in B v Chief Constable of Avon and Somerset Constabulary [2001]
1WLR 340 354 said "in serious cases such as the present the difference between the two standards is in truth largely
illusory". Dame Elizabeth Butler Sloss restored some clarity in Re U ( A Child) (2005) stating that the standard of proof to
be applied in Children Act 1989 cases is the balance of probabilities and the approach is laid down by Lord Nicholls in Re
H and R.
Lord Hoffman ended his speech in Re B by stating:
"There is only one rule of law, namely that the occurrence of the fact in issue must be proved to have been more
probable than not. Common sense, not law, requires that in deciding this question, regard should be had, to whatever
extent appropriate, to inherent probabilities. If a child alleges sexual abuse by a parent, it is common sense to start with
the assumption that most parents do not abuse their children. But this assumption may be swiftly dispelled by other
compelling evidence of the relationship between parent and child or parent and other children. It would be absurd to
suggest that the tribunal must in all cases assume that serious conduct is unlikely to have occurred. In many cases, the
other evidence will show that it was all too likely. If, for example, it is clear that a child was assaulted by one or other
of two people, it would make no sense to start one's reasoning by saying that assaulting children is a serious matter
and therefore neither of them is likely to have done so. The fact is that one of them did and the question for the tribunal
is simply whether it is more probable that one rather than the other was the perpetrator."
Baroness Hale of Richmond started her judgment with the words:
"Taking a child away from her family is a momentous step, not only for her, but for her whole family, and for the local
authority which does so."
She referred to the review of Child Care Law in 1985 and the White Paper which led to the Children Act 1989 in which the
white paper stated that "only where their children are put at unacceptable risk should it be possible compulsorily to
intervene". As a result of this wording Section 31(2) of the Children Act came into being:
"A court may only make a care order or a supervision order if it is satisfied (a) that the child concerned is suffering, or is likely to suffer, significant harm; and
(b) that the harm, or likelihood of harm, is attributable to (i) the care given to the child, or likely to be given to him if the order were not made, not being what it would be
reasonable to expect a parent to give to him; or
(ii) the child's being beyond parental control."
The issue then in care cases is the meaning of "is suffering or likely to suffer significant harm": in effect the threshold
criteria. The court is also to have regard to Section 1(3)(e) of the Children Act 1989.
Baroness Hale took the view that if the children's guardian's approach was correct then it was effectively reversing the
burden of proof, and stated that the threshold was there to protect both children and their parents from unjustified
intervention.
Baroness Hale made it very clear that the standard of proof to establish the threshold is:
" the standard of proof in finding the facts necessary to establish the threshold criteria….or the welfare considerations
in section 1 of the 1989 Act is the simple balance of probabilities, neither more nor less. Neither the seriousness of the
allegation nor the seriousness of the consequences should make any difference to the standard of proof to be applied
in determining the facts. The inherent probabilities are simply something to be taken into account, where relevant, in
deciding where the truth lies."
That approach must be correct. Whilst the human mind is tempted to accept that some acts of which parents are accused
are so vile that they cannot have done them, time and time again parents have been shown to have committed the most
horrendous acts against their children. I agree that in relation to the "seriousness of the allegation" there should not be any
change to the standard of proof, but in particular cases which I described in my opening paragraph I think a third standard
has a place for serious consideration.
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Is the standard of proof immutable?
Whilst in this country we retain the two standards of proof, they are under review in various types of proceedings.
For example, in solicitors disciplinary proceedings brought by the SRA the standard is the civil standard. In appeal
proceedings before the solicitors disciplinary tribunal the standard is the criminal one. The SRA wants to introduce the
civil test in the latter proceedings whereas the Law Society wants to keep the criminal standard. In Re A Solicitor [1993] QB
69, which considered the standard of proof to be applied by the SDT's predecessor, Lord Lane CJ held that "at least in cases
such as the present, where what is alleged is tantamount to a criminal offence, the tribunal should apply the criminal
standard of proof".
Prior to 2008 the major statutory regulators of the healthcare professions had applied the criminal standard of proof in
determining allegations of misconduct. At that time the Secretary of State for Health stated that "the clincher is that if a
case against an individual doctor was that serious the criminal benchmark would apply". Yet in July 2008 the Health and
Social Care Act 2008 was passed and s112 now requires the standard of proof to be that which is applicable in civil
proceedings.
There have been a number of important High Court decisions over the past decade which have sought to establish special
standards, with cases relating to sex offenders orders , football banning orders and anti social behaviour orders. In all the
three settings the court concluded that the standard of proof to be applied was of a different, more stringent nature than
the balance of probabilities.
These other proceedings involve findings against individuals whereas care proceedings are there to protect children by
applying the threshold test under the Children Act 1989. The system is there first and foremost for children. However,
equally parents have rights too, a right to a family life under Article 8 of the European Convention on Human Rights
balanced by children's rights under Articles 2 and 3.

Expert evidence and the development of medical knowledge
There have been a number of care cases involving non accidental injuries in which medical evidence has played a decisive
part, such as LB of Islington v Al Alas and Wray [2012] EWHC 865 (Fam), A London Borough v M [2012], Re A ( A Child)
[2012] EWCA Civ 1477 and A Local Authority v M and Others [2013] .
A common theme running through these cases concerned the possible existence of Rickets and Vitamin D deficiency in the
children which might have provided an explanation of multiple fractures. The first case of Al Alas and Wray received
considerable publicity. The judgment ran to 107 pages. The local authority lost their case and the judge reiterated the
standard as the "balance of probabilities". The second case of M also resulted in a loss to the local authority on the balance
of probabilities. The parents in the third case, Re A, did not gain permission to appeal as the judge found that they had no
reasonable prospect of persuading the Court of Appeal.
In the fourth case the initial findings went against the parents but in view of the Al Alas and Wray case the judge granted
the parents an opportunity to call new expert evidence and was "not persuaded on the balance of probability that the
parents did cause these injuries".
All of these cases involved very eminent experts whose evidence was crucial in establishing the causes of the children's
injuries.
In A Local Authority v M and Others one of the experts said that he could not be sure to the criminal standard of proof that
this was a case of non accidental injury and put the balance of probability at about 75% which would satisfy the civil
standard . In his view the civil standard would be against the parents but the criminal one would have been for the parents.
In the case of LB of Islington v Al Alas and Wray, the criminal court acquitted the parents on the criminal standard of proof
but the local authority wished to continue with their care case. It was only because of the intervention of the judge in that
case, who ordered that new expert evidence be adduced which supported the parents' contention, that the local authority
failed in their application for a care order. If there was a "third or enhanced standard" would the local authority have
continued with their application?
Experts in these types of cases play a massive role and expert opinion can change, especially as medical knowledge
develops. If the expert is wrong then a parent can lose a child. The consequences are huge and my view is that there is
room for another standard of proof, say an "enhanced standard" but only in very specific cases. I agree that the majority of
care cases that come before the court should be decided on the "balance of probabilities". Nor am I seeking to raise again
the arguments rejected in Re B that the more serious the allegation, the better the evidence should be.
What does concern me however is the type of case that I described in my opening paragraph. In those cases I believe there
is room in our common law for a "third or enhanced standard of proof". That standard would lie somewhere between the

www.familylawweek.co.uk

Family Law Week July 2014 - 33
civil and criminal and could be equated to the third standard in America, the "clear and convincing evidence" which would
not only apply a higher standard of proof but consequentially a higher standard of evidence.

What is an exceptional case?
When though would this third standard apply? It is very easy to say that it would only apply to the type of case which I
have described above. Life though is not quite as black and white as that type of case. What of the parent who has had past
issues with drugs and alcohol but has turned their life around? What if they have convictions which occurred many years
in the past and which are now spent? In short how far back do a parent's historical issues affect the current circumstances
and how much weight should be attached to them? In all care cases historical evidence is often a defining factor to show
that a parent cannot change and be the parent they should be.
It can be seen that there will probably not be many cases where this third standard should apply and quite rightly each
case will be defined by the specifics of that case. Now that the care proceedings are so front loaded with disclosure it would
be entirely possible for the court to determine at the first hearing whether this third standard would apply from the outset.
That no doubt may lead to other litigation and other applications within the proceedings but that is the nature of court
proceedings and no stone should be left unturned if a child has to be protected and the parent risks losing his or her child.
The child protection legislation and court procedures in this country are established to put children first. However, I do
believe that there should be room for the court to consider in some cases, which I fully accept are rare, that the standard
of proof to cross the threshold has to be higher than simply the balance of probabilities.
7/6/14
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Analysis Post-Re B-S: The Fallacy of ‘Better than Good Enough Care’

Paul Hart, barrister, 15 Winckley Square Chambers
In Re B-S (Children) [2013] EWCA 1146 Sir James Munby P expressed 'real concerns, shared by other judges, about the
recurrent inadequacy of the analysis and reasoning put forward in support of the case for adoption, both in the materials
put before the court by local authorities and guardians and also in too many judgments. This is nothing new. But it is time
to call a halt.'
This short article examines a line of reasoning and analysis that has been prevalent for many years, but requires scrutiny
in the light of the trenchant observations of the President of the Family Division. Indeed, it probably required scrutiny
anyway.
Time after time, whether in statements, reports or oral evidence, the Family Court hearing an application for a care order
will hear the assertion from social workers, child psychologists, Children's Guardians and others that 'this child needs
better than good enough care.' The common setting for this assertion is a child with a particular need that will require
specific skills or levels of commitment if that need is to be met. The need may be physical, emotional, personality-based,
mental health related, or have other origins. It may or may not be the result of the parenting he or she has received.
The evidence relating to the child that forms the basis for this assertion is only one part of the equation that will be placed
before the court. The other part relates to the parents. Of them it will be said that by reason of one form of inadequacy or
another, they are unable to meet the needs of this child who 'needs better than good enough care'. And thus the equation
is complete: there is an imaginary line representing children's needs, and this child falls above it. There is another line
representing parents' capacity, and these parents fall below it. Ergo, this child cannot be rehabilitated to the care of the
parents.
Whilst this common form of analysis is used sincerely, does it stand up to scrutiny? Or does it have an element of sleight
of hand about it? And is it compatible with the standard of analysis called for in Re B-S?
As a starting point, let us take the needs of children generally. Each child may be placed at a point along a line representing
the degree of neediness. At one end is the child with no disability of any kind, who has a completely placid and biddable
disposition, and who places so few demands upon his parents that he almost brings himself up. At the other end of the
scale is the child with multiple serious disabilities, emotionally damaged, and a difficult personality such that he places
constant and high-level demands upon his carers. Most children fall somewhere in between.
Now take a child from the 'difficult' end of this line. What does he need? The answer is not that he needs 'better than good
enough care'. The answer is rather that he needs care that is good enough for him. Indeed, this is true of any child from
any point along this imaginary line. No child needs 'better than good enough care'. Each child needs care that is good
enough for that child. The notion that any child requires better than good enough care is a complete fallacy.
So, a child who has ADHD needs no more than a carer who can manage that child with his ADHD. Such a carer is 'good
enough' for that child. On the other hand, the child who is content to sit and read Great Expectations and who tidies his
bedroom unprompted (yes, this may be moving into the realms of fantasy) does not need a parent who hovers over him
in a state of hyper-vigilance, and would probably be harmed by it.
A similar analysis must be applied to the assessment of the parents of the child in question. The issue is not whether they
are able to provide care that is 'better than good enough'. The issue is whether they have the capacity to provide care that
is good enough for this child.
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If this exercise is carried out carefully, it may prevent a parent from being excluded as a carer through faulty reasoning.
For example, take parents whose intellectual functioning is at the level of mild learning disability. Even with high levels
of support, such parents may be quite incapable of providing good enough care for a child with complex physical needs
that require constant vigilance and sound judgment. However, they may be perfectly capable of caring adequately for a
child at the 'easy end' of the spectrum described earlier. And with proper support, they may even be able to provide good
enough care for a child who presents some degree of challenge.
A safeguard against flawed analysis is to go back to basics, and there is no better way to do so than to borrow the elegantly
crafted words of Hedley J in Re L (Care: Threshold Criteria) [2007] 1 FLR 1050 where he did precisely that:
"Basically it is the tradition of the UK, recognised in law, that children are best brought up within natural families. Lord
Templeman, in Re KD (A Minor Ward) (Termination of Access) [1988] 1 AC 806, [1988] 2 FLR 139, at 812 and 141
respectively, said this:
'The best person to bring up a child is the natural parent. It matters not whether the parent is wise or foolish, rich or
poor, educated or illiterate, provided the child's moral and physical health are not in danger. Public authorities
cannot improve on nature.'
"There are those who may regard that last sentence as controversial but undoubtedly it represents the present state of
the law in determining the starting point. It follows inexorably from that, that society must be willing to tolerate very
diverse standards of parenting, including the eccentric, the barely adequate and the inconsistent. It follows too that
children will inevitably have both very different experiences of parenting and very unequal consequences flowing
from it. It means that some children will experience disadvantage and harm, while others flourish in atmospheres of
loving security and emotional stability. These are the consequences of our fallible humanity and it is not the
provenance of the state to spare children all the consequences of defective parenting. In any event, it simply could not
be done."
It follows that if the system is functioning properly and within the law as it stands, there will be some occasions when
children are not removed from – or are rehabilitated to – homes where it is beyond doubt that the care they will receive
will be suboptimal, and clearly below what they would receive in foster care or with adoptive parents. In the appropriate
case, that outcome should be viewed as a success rather than a failure because, as Hedley J pointed out, it is not the
provenance of the state to spare children all the consequences of defective parenting.
For these reasons the mantra of 'better than good enough care' should be abandoned. It is dangerous and can easily lead
to analysis that is not consistent with the law, and therefore to a false conclusion. At worst, it can become a thin disguise
for an exercise in social engineering. What is required in its place is a careful and subtle evaluation of the needs of this child
alongside the capability of these parents to meet those needs with any support that may be reasonably required from the
local authority and others.
10/6/14
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Can A Consent Order Be Set Aside In Financial Proceedings?

Francis Wilkinson, barrister, Field Court Chambers
Paragraph 14.1 of Practice Direction 30A of the Family Procedure Rules 2010 seemed to change the way that Barder
applications could be made. Under the previous rules if there was some major event, unforeseen when the consent order
was made, then the person seeking to change the (ancillary relief) consent order had two routes available: they could
apply to set aside the original order or they could appeal it.
As there was no criticism of the judge who had made the original order an appeal often did not seem to fit, and as there
was no requirement to go to a higher level of judge, the easier and usually the clearly appropriate route was to apply to
the same level of judge to set aside the consent order.
With the advent of PD30A in April 2011 the option of applying to set aside seemed to be removed in many cases.
Paragraph 14.1 states: "Where a Consent Order has been made by a district judge then the only way of challenging it is by
appeal." It is worth noting that a district judge is mentioned, and the same restriction is not placed on the order of a circuit
judge.
This restriction in relation to district judges seemed to some people anomalous when it came into force, because it is of the
nature of such cases (if the application is well-founded) that the new hearing is dealing with a very different state of affairs
from the one the court was considering when the consent order was made. If the new circumstances can only be dealt with
on appeal and permission for the appeal is not granted, a further appeal is statute barred. That has the effect that the
changed facts are considered once only with no possibility of appeal, save by judicial review.
In case this seems a fanciful set of circumstances, I have been involved in a case with just such a sequence of events.
But now, on 10 April this year, comes TF v PJ [2014] EWHC 1780 (Fam), from the 'pen' of Mostyn J. By applying rule 4.1(6)
of the Family Procedure Rules and the Supreme Court's judgment in Re L and B (Children) [2013] UKSC 8 (reported as Re
L-B (Reversal of Judgment) [2013] 2 FLR 859) Mr Justice Mostyn revives setting aside a financial order where 'there has been
a supervening change of circumstances which destroys the basis on which the previous order was made' [4].
How does he do it?
Re L-B was a care case. The order had been made but not sealed, and Baroness Hale (with whom the other SCJs agreed)
explored the legal history of there being jurisdiction to change any order before it is sealed – "There is jurisdiction to change
one's mind up until the order is drawn up and perfected." [19] Of course there has to be some rational basis for the change,
just as there has to be a rational basis for any judgment or order: "A carefully considered change of mind can be sufficient"
[27].
Baroness Hale goes on, however, to consider the case if the order had been sealed. This part of the judgment, from [32] to
[45], is obiter. In this part of the judgment:
a. The principle is accepted that if proceedings continue after a fact-finding hearing and further facts are apparent, then
the judge can change the fact-finding conclusions (following Re S-B (Children) (Care Proceedings: Standard of Proof)
[2009] UKSC 17).
b. FPR rule 4.1(6) provides the power for judges to vary case management orders, whether or not they are sealed [37],
as long as it is done 'judicially and not capriciously' [38]. That rule simply says that "A power of a court under these
rules to make an order includes a power to vary or revoke the order."
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c. She says that "In this respect, children cases may be different from other civil proceedings, because the consequences
are so momentous for the child and for the whole family." [41]
d. Reasons for and against a judge changing an order in children proceedings are set out [40]-[44].
e. And this section of the judgment concludes with the words "The arguments outlined above are so finely balanced
that we shall refrain from expressing even a provisional view upon it" [45].
In TF v PJ Mostyn J draws some bold conclusions from these cautious remarks by the Supreme Court. He says:
a. "Although the rule refers to the court having the power to vary or revoke an order made under the rules, the power
is not confined only to procedural or case management orders made under the rules." [20]
b. "[The rule] applies whether in the civil sphere or in the family sphere and, within the family sphere, whether in
children proceedings or financial remedy proceedings it applies to final orders." [20]
c. He prays in aid what Thorpe LJ said in Karim v Musa [2012] EWCA Civ 1332, where that judge acknowledged that
what he was saying was his side of a 'long standing divergence of opinion' between himself and Ward LJ. Thorpe LJ
there said "In the meantime it is perfectly open to the applicant who seeks to establish a case of non-disclosure to go
either by way of appeal to this court or by application to the first instance court, depending on the circumstances of
each and every case." [15]
d. He addresses Baroness Hale's comment that 'children cases may be different', concluding that she was not intending
to confine her comments to care cases like the one before her, nor indeed to proceedings involving children [22].
Are we to conclude that in Barder cases, where there has been a change of circumstances which undermines the basis of a
consent order, an application to set aside is permissible? Provisionally it is suggested that:
a. Where the judge who made the consent order was a circuit or High Court judge, the answer is 'yes'.
b Where the original order was made by a district judge the answer is 'maybe'.
18/6/14
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Female Genital Mutilation: Protection v Punishment

Melanie Hepworth, Solicitor, Covent Garden Family Law
A short while ago I attended an event for the "1 billion rising for justice" campaign which demands an end to violence
against women. Present at the event was a brave survivor of female genital mutilation ('FGM') who gave a speech about
what it was like to overcome the physical and mental scars of such an experience. Despite the obvious pain and anguish
this caused her it was the fear and concern she had for her children and future generations that compelled her to speak
out. Her courage was palpable and it made me as a family lawyer think what I and my profession can do.
FGM has received a degree of attention in the press and Parliament recently, and the government has pledged a
commitment to eradicating the procedure in the UK. Meanwhile, the Commons Home Affairs Select Committee is
expected to publish its report on female genital mutilation in late June or early July. In its evidence to the committee the
Bar Human Rights Committee (BHRC) has advised that existing measures are clearly insufficient and that the UK is in
breach of its international legal obligations in failing to protect vulnerable girls. It is hoped that the eventual report will
prove to be a catalyst for government action against this practice. It should certainly help to raise awareness within the
public domain and to re-emphasise that being involved in such a practice is a criminal offence and will be punished with
the full severity of the law, but is there a role for the family court and should we be doing more?
FGM is described by the World Health Organization as:
"All procedures that involve partial or total removal of the external female genitalia or other injury to the female genital
organs for non-medical reasons."
In reality this often means the removal of the clitoris with a knife or razor (often without anesthetic) or having the genitalia
sewn closed; see Female Genital Mutilation/Cutting: A statistical overview and exploration of the dynamics of change
(Unicef). The procedure holds no health benefits for the child/woman and is usually performed between birth and 15
years of age (see WHO Fact Sheet No 241), although according to UNICEF in half the countries half the girls were cut
before the age of five (see Female Genital Mutilation /Cutting: A statistical overview and exploration of the dynamics of change,
page 3).
FGM is practised in 29 countries in Sub-Saharan and North East Africa and to a lesser extent in Asia, the Middle East and
within immigrant communities across the world. In some countries (e.g. Egypt, Ethiopia, Somalia and Sudan), prevalence
rates can be as high as 98 per cent. Often the procedure is carried out by an elder woman within the community and often
by those who have no medical training.
In 2001 a study based on 2001 census data in England and Wales estimated that 23,000 girls under the age of 15 could be
at risk of FGM each year; and nearly 66,000 women are living with its consequences. However these figures are likely to
have increased when taking into account population growth and the increase in immigration from practising countries.
The roots of FGM are numerous and it has not been possible to determine when or where the tradition originated. Some
of the reasons suggested have been custom and tradition; religion; preservation of virginity/chastity; enhancing fertility;
hygiene and cleanliness; increasing sexual pleasure for the male; family honour; a sense of belonging to the group and
conversely the fear of social exclusion. It is considered a social norm by the cultures that practise it (Female Genital
Mutilation/Cutting. A statistical overview and exploration of the dynamics of change, page 23).
In England and Wales legislation was introduced in 1985 banning FGM and making it a criminal offence, the law being
updated in 2003 increasing the prison sentence from five to 14 years. It was however only on the 21 March 2014 that the
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Crown Prosecution Service (CPS) announced its first prosecutions against a doctor and one other individual for FGM
almost 30 years from when the legislation was introduced.
When dealing with an issue that is considered a cultural norm by the communities that practise it, where it is believed to
be an expression of a woman's identity, almost a rite of passage and therefore a reflection of her status within her
community, it is clear to see why this is no easy matter to tackle. Those undergoing the procedure are often too young or
too vulnerable to be able to speak out for themselves and if they do they are often too powerless to prevent what will
happen to them. The only solution therefore must be to turn to the family, the parents, older siblings, aunts, uncles, family
friends, medical professionals, elders within the community and teachers, who need to speak up and take action to protect
those who are unable to speak for themselves.
Whilst some may argue that it is essential this barbaric practice remains a criminal offence, not only to act as a deterrent
but to send a very clear message to all that this practice will not be tolerated, the fact that it has taken almost 30 years and
immense political pressure for the CPS to announce its first prosecution shows that the current system has its difficulties.
The power and benefit of using the civil law to help protect girls in this situation in my opinion cannot be overestimated.
Surely it is vital to try and prevent the procedure taking place in the first place, rather than the emphasis being on
punishing those who carry it out. Reporting a proposed procedure to the police brings with it the risk that a loved one
could be sent to prison (with the impact this may have on other family members/siblings). If there is an option for families
to take action which results in protection rather than punishment it may encourage and assist them in coming forward.
Whilst no civil injunction currently exists that specifically deals with FGM it is hoped that this will be the subject of
parliamentary debate and steps will be taken for this to be rectified in the future. In the meantime, however, it is still
possible to use the court's inherent jurisdiction to ward a child if it is believed she is at risk of such a procedure and obtain
injunctions to prevent the procedure from taking place (s 1(2) of and Schedule 1 to the Administration of Justice Act 1970
and PD 12D 1.1-1.3 (Inherent jurisdiction and (Wardship) proceedings). Legal aid remains available on a means and
merits basis for applications under the inherent jurisdiction in relation to children (Legal Aid, Sentencing and
Punishment of Offenders Act 2012 Schedule 1 Part 1, 9(1)) and because often these procedures will take place abroad, it
is also available if there is a risk of the unlawful removal of a child from England and Wales (Legal Aid, Sentencing and
Punishment of Offenders Act 2012 Schedule 1 Part 1, 10). This is an important avenue open to families and one that needs
to be highlighted so that people are aware of the options available to them.
The damage and devastation such a practice leaves on a child both emotionally and physically cannot be underestimated.
It is clear that the family court which proudly protects and champions a child's welfare as its paramount consideration has
an important and vital role in protecting them from such a violent act.
18/6/14

www.familylawweek.co.uk

Family Law Week July 2014 - 40

Criminalising Forced Marriage – The Deterrent Effect

Danish Ameen, barrister, 18 St John Street Chambers

Forced marriage has historically been dealt with through the inherent jurisdiction of the High Court, where injunctions
have been granted to prevent a person from entering into marriage without their consent. However, this system did not
meet the growing demand for protection.
A joint Foreign and Commonwealth Office and Home Office unit was created to tackle the increased number of cases – the
'Forced Marriage Unit'. The work of this unit helped raise awareness of the growing problem within England and Wales
and led to the creation of forced marriage protection orders in November 2008 by the Forced Marriage (Civil Protection)
Act 2007, which introduced Part 4A Family Law Act 1996). For the first time, there was a clear procedure for victims to
secure injunctive relief from the family courts.
Nevertheless, the focus thus far has been exclusively on protecting the victim. The only form of punishment available to
the family courts has been through proceedings for contempt of court following breach of a forced marriage protection
order. In respect of the criminal courts, perpetrators would face charges only if they had committed a criminal act in the
pursuit of forcing someone into marriage.
The case of Shafilea Ahmed highlights the dilemma. Shafilea was last seen alive on 11th September 2003 and her body was
found in February 2004. Her parents were charged with and subsequently convicted of her murder in 2012. This tragic
story revealed that Shafilea had been taken to Pakistan under false pretences – marriage was only prevented because she
attempted suicide by drinking bleach. She made numerous attempts to run away from home and made disclosures to
friends and professionals.
Sadly, whilst it is arguable that the authorities ought to have picked up on the signs and preventative measures should
have been taken, the parents had not committed any criminal offence until they murdered their daughter.
On 16th June 2014, the Anti-social Behaviour, Crime and Policing Act 2014 came into force, criminalising forced marriage.
Section 121(1) of Anti-social Behaviour, Crime and Policing Act introduces two offences; a person commits an offence if he
or she:
'(a) uses violence, threats or any other form of coercion for the purpose of causing another person to enter into a
marriage, and
(b) believes, or ought reasonably to believe, that the conduct may cause the other person to enter into the marriage
without the free and full consent.'
Those with experience in this area will know that perpetrators use different methods to force someone into marriage –
threatening violence against the victim or their siblings, using financial, psychological and/or physical abuse. The new
offence is designed to criminalise any such behaviour if it is done in an attempt to coerce someone into marriage.
Importantly, a further offence is created by Section 121(3), whereby a person commits an offence if he or she:
'(a) practises any form of deception with the intention of causing another person to leave the United Kingdom, and
(b) intends the other person to be subjected to conduct outside the United Kingdom that is an offence under subsection
(1) or would be an offence under that subsection if the victim were in England or Wales.'
This is crucial. Perpetrators often lie to victims, deceiving them about the health of an elderly relative, or saying that a visit
is just a holiday (as was the case with Shafilea Ahmed) to explain why they are travelling outside of the jurisdiction. The
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intention is that once the victim is out of the jurisdiction and 'back home', perpetrators and/or extended family members
can do whatever they want to force the victim into marriage.
Section 121(3) makes the deception of the victim to entice them out of the country a criminal offence in itself. Previously,
this deception would often go unpunished because it did not constitute a criminal offence in itself, and the authorities
would not be able to prosecute extended family members in another jurisdiction. This is an important step that provides
a clear deterrent to family members who hitherto might have been willing to lie to victims in the belief that they would be
'immune' from any prosecution.
Interestingly, section 121(2) states that if a victim lacks capacity to consent to marriage, the offence could be capable of
being committed by any conduct carried out for the purpose of causing the victim to enter into marriage, irrespective of
whether the conduct amounts to violence, threats or any form of coercion. I have not seen any statistics on people who
lack capacity to consent to marriage, but this additional provision will help protect the most vulnerable within the
community.
Both section 121(1) and (3) carry a maximum penalty of twelve months imprisonment on summary conviction, or seven
years on indictment. There is no need for the existence of a forced marriage protection order for the offence to be
committed – these offences stand independent of the family jurisdiction.
The fact that both sections attract the same sentence is an important message – lying to get a victim out of the country is
taken as seriously as the violence used to force that victim to enter into matrimony.
Section 120 of the Act amends Part 4A Family Law Act 1996, introducing section 63CA. This brings in a new offence of
breaching a forced marriage protection order, carrying a maximum penalty of five years imprisonment.
Section 63CA(2) ensures that a person is guilty of an offence only in respect of conduct engaged in at a time when the
person was aware of the existence of the order. This should encourage practitioners to ensure that when a forced marriage
protection order is made, the affidavits of service are sufficiently detailed, possibly attaching photographs of people served
with the orders. The need to ensure that orders are properly translated to respondents when orders are served, and an
appropriate translator present with the process server becomes more acute because a successful prosecution may hinge on
this process.
That being said, if there are any discrepancies regarding service of a forced marriage protection order on a respondent, the
CPS may be able to charge pursuant to section 121.
On a side note, it does seem curious that a person who has already been a named respondent to a forced marriage
protection order faces a lesser sentence of 5 years, compared to someone who has not been previously warned, who could
receive a sentence of 7 years.
Under section 120 (3) and (4), a person who has breached an order could be dealt with in the family jurisdiction for
contempt of court or charged under the criminal jurisdiction (but not both).
The decision as to which course of action to take is likely to be influenced by the victim. The question is – should it be
down to the victim to decide whether her parents and/or siblings should face a criminal prosecution? What information
is given to the victim, and by whom, will be critical in any decision making process. Due to the speed at which charging
decisions can be made, family practitioners will need to ensure they are able to offer advice to clients for whom they have
secured forced marriage protection orders, to allow them to make an informed decision.
When forced marriage protection orders were being discussed in Parliament, criminalising forced marriage was raised but
this was ruled out for fear that victims would not want to have their loved ones sent to prison. The decision to introduce
criminal offences perhaps demonstrates the growing confidence the authorities have in their ability to support victims
through the process and to meet their needs.
I suspect that the biggest impact of the change in law will be its deterrent effect. Victims will still be reluctant to send
family members to prison, and their priority will always be to protect themselves. For that reason, I envisage that there
will be plenty of cases where victims will not want to give evidence in a criminal court.
However, there is still the possibility that if a forced marriage protection order has been made (and properly served), the
CPS may charge someone pursuant to section 63CA for breach of such order if there is independent evidence of the breach,
without the need for the victim to give evidence.
The focus of practitioners and authorities should remain the need to protect the victim. However, the introduction of
criminal offences to combat the problem of forced marriage is an invaluable tool.
26/6/14
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Unintended consequences of family justice reform

Byron James, barrister, Fourteen
Following changes to the family law justice system, reports of attacks on judges in courtrooms are becoming more widespread, judges
themselves are being required to perform a role beyond their judicial office and all the while it is those seeking to redress an injustice in
their family life that lose out.
The last few years have seen dramatic and unfortunate changes to our legal system. The ultimate goal is the significant
reduction in the provision of legal services which the government offers. This is commonly reported as being applicable
to legal aid, the availability of which has been subject to a dramatic decrease. In family law cases, where once you could
find able lawyers on both privately and publicly sides, now one struggles to find a legal aid lawyer at all. It is consequently
the vulnerable and impecunious who lose out, something very difficult to justify or endorse.
Much less well publicised are the changes being made to the provision of court services. There has been a long running
campaign to encourage individuals to resolve matters away from the court service, through either mediation or
arbitration; the benefits of this being advocated as being less adversarial and even empowering for those involved. There
will always remain however cases which are complex, made difficult by the emotions running through a case or, say in a
divorce, by the nature of the assets at hand and the principles surrounding their division. These cases are not simply
capable of resolution through the parties talking it through (mediation) and may not have sufficient funds to afford private
court hearings (arbitration). Irrespective of how far the Government seeks to remove these cases from the court system, it
belies the significant progress and fair outcomes that can be achieved through the court process, assisted by able
professionals.
The role of the family lawyer at court is one of the most misunderstood roles in the legal system.
At the end of May this year, the Judicial Executive Board, comprising the most senior judges, gave evidence to the
Commons Justice Select Committee enquiry into the effect of the Legal Aid, Sentencing and Punishment of Offenders Act
2012. The content of this evidence was worrying, but not surprising, for anyone with exposure to the operation of the
justice system.
They commented on the increased pressure on the system and identified the main cause as the decline of legal
representation in certain cases to such a dramatic extent that in some, such as private law children cases, legal
representatives are now considered 'a rarity'. The consequences of this on the operation of justice are manifold: the
increased strain on the administration of justice, the increased length of court hearings, the increased number of wrongly
made applications, the lack of funding for experts and an increase in cases not settling and being fought on unmeritorious
grounds.
This evidence is supported by the Ministry of Justice's own figures. Between 2011 and 2013, the amount of cases in which
both parties were represented in a private law children case steadily fell from 38% in January 2011 to 24% in December
2013; with, conversely, the amount of cases in which neither party was represented increased steadily from 17% in January
2011 to 29% in December 2013.
The figures appear to have only become worse since December 2013. The March 2014 District Judge survey, involving
direct reporting from 64 District Judges concerning cases before them in over two weeks in March 2014, found even higher
figures. Both parties were represented in only 24.4% of cases, whereas neither party was represented in 32% of cases. Of
those cases, it was found that a third required some level of expert evidence, with drug, alcohol and psychological issues
being by far the most relevant, and ones which are not directly relevant to the accessing of legal aid. The solution in just
under half of the cases where an expert was needed was for one party to simply pay, this being applicable only in the 43%
of cases where only one side is represented. In 24% of the cases in which an expert was necessary, it was also not affordable
for the parties involved.
It appears not a matter of costs saved on cuts to legal aid but rather costs reallocated to making the administration of justice
more expensive; rendering in the process the quality and effectiveness of the outcomes produced by that system of
administering justice far poorer.
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One of the unintended victims of the emerging new legal landscape is the judges. Where once judges could rely upon both
sides to be well represented, irrespective of their finances, there is now quite clearly a four tier system in operation. The
first tier are the super-rich, who can afford private hearings through arbitration held in private locations away from court
buildings, the best way of ensuring a more efficient service and privacy from the media; the second are the level below the
super-rich, whereby there is sufficient funds for legal representation, whether through the assistance of family members,
personal finances, or a legal fees order brought by one party against the other; the third tier is where a party does obtain
legal aid, although the circumstances for this are extremely limited and have to require allegations of domestic abuse to be
made and the fourth and final tier is the litigant in person, who has no legal assistance whatsoever.
Judges now have to deal increasingly with cases involving litigants in person, and more and more often, with litigants in
person on both sides. This presents significant difficulties for the court process (not to mention the parties). The wrong
application may have been made, the court may not have the power to do what is being asked of it; there may be no papers
to assist with what is factually happening in the case, there may well have been no productive discussions on the matter
outside court or before the hearing. It may be that the level of animosity or power imbalance between the parties is such
that they are simply not capable of speaking to one another. Time is now being spent trying to work out what the problem
between the parties is, whether it is capable of resolution and how the parties might go about resolving it. This process can
involve the judge trying to understand years of acrimony in just a thirty minute appointment.
Following the closure of over a hundred courts around the country in the last few years, it is rare to find a judge's court
list which is not packed full. Consequently, their time is more valuable than ever but overrunning and overstepping the
role of judicial office are now commonplace and, frankly, required, given that in my experience, most family judges are
humane and care deeply about ensuring that justice is done in their court.
Judges are rendered vulnerable by the layout of the courtrooms, which are often informal, small rooms, akin to school
classrooms, and often with only a table between the judge and parties. Without professional guidance or support it is
hardly surprising that some Litigants in person, confused by the system, frustrated by misapprehensions about decisions
made, can become very angry and in extremis even temporarily out of control. More and more reports of attacks on district
judges in their courtrooms are being made; an unintended and serious consequence of the court reforms.
A hearing in the Southend County Court in October 2013 saw a Litigant in person father attack the mother whilst the
District Judge was actually giving judgment. This involved him punching her about the head, throwing her to the floor,
kicking her and grabbing her hair. He was convicted and sentenced to prison for two years. A subsequent application for
his committal was made for penalties specifically referable to the circumstances of the assault (Re Ramet Application for
Committal for Contempt of Court [2014] EWHC 56 (Fam) but it was held that such additional penalties, beyond those
imposed for the relevant criminal offences, were not available and that consideration should be given as to whether there
should be consequent changes to the procedural rules. One wonders whether focusing on punishing is missing the point
somewhat. Ensuring that these increasingly common instances are avoided in the first place should be the priority, the
insertion of a new clause in the FPR 2010, unlikely to even be known to most litigants in person, does not promise especial
effectiveness as a deterrent.
Every day there are legal professionals working against the negative aspects of court reform to try and provide those who
require recourse to the judicial system with outcomes that are fair and appropriate to both the parties concerned and their
children. The role of the family lawyer may be misunderstood and undervalued by those making court reforms, but it
certainly is not by those who have to rely on them.
The court process is heading in a worrying direction, and ultimately it is those who seek to redress unfairness in their
family lives who will miss out. It will be the wife whose husband asserts impecuniosity behind hidden wealth, the father
who hasn't seen his children for a year because of an intractable dispute or the cohabitant who seeks to protect their interest
in a property when their name is not on the title deed. These injustices will prevail and multiply, and it is asking too much
of judges to do the work of lawyer and advocate as well as their own.
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CASES
An NHS Foundation Trust Hospital v P [2014] EWHC 1650 (Fam)
P is a 17 year old with a history of self-harming who took an overdose of Paracetemol. She refused to consent to treatment
when admitted to hospital. The consultant psychiatrist at the hospital gave the opinion that although P suffered from a
personality disorder, it was his view that she had capacity to make decisions about her medical care.
Paracetemol overdoses need treatment within 8 hours to avoid liver failure and death. The hospital Trust thus made an
urgent out-of-hours application for a declaration that it was lawful for the medical practitioners entrusted with P's care to
treat her for the overdose notwithstanding that she refused treatment. They also sought an order that any steps that might
amount to a deprivation of liberty were also lawful – in the event that they found it necessary to restrain or sedate P in
order to treat her.
In making the orders, the Judge considered Re W (a minor) (medical treatment: court jurisdiction) [1993] and Re P (Medical
Treatment: Best Interests) [2004], to support the premise that where a child under 18 (although Gillick competent) refuses
treatment, the court may exercise its inherent jurisdiction and override the child's wishes if it is in her best interests and
consent to her treatment.
Summary by Martina van der Leij, barrister, Field Court Chambers

Bristol City Council v A Mother & Others [2014] EWHC 1367 (Fam)
The local authority's application for a care order was dismissed following a fact-finding hearing into alleged nonaccidental injuries upon the death of the parents' first child, S. Post mortem investigation found that S suffered a number
of injuries usually associated with non-medical trauma. But, in addition, S also suffered from a number of conditions
linked to genetic abnormalities.
The paediatric and forensic pathologists who undertook the post mortem examination concluded that there were
concerning features which raised the suspicion of a mechanical head injury, and rib fractures of several different ages
which occurred at a time when S was still hospitalised at birth. However, against a background of what was described as
'" poorly understood genetic abnormality and its medical complications", they came to the conclusion that it was very
difficult to determine the exact causation of death with any certainty. Having interviewed the parents, the police did not
refer the case to the CPS.
The law to be applied in care proceedings concerning allegations of child abuse is summarised at paragraphs 21 to 25 of
the judgment. During the fact-finding hearing, Baker J heard evidence from a plethora of medical experts. The learned
judge stated:
"For this court, accustomed as I am to hearing eminent doctors give expert opinion in cases of suspected non-accidental
injury, the degree of caution expressed by the experts in this case is striking. Taken by itself, the medical evidence left
me distinctly uneasy as to the local authority's submission that this court should find that S had sustained her injuries
non-accidentally."
The judge found the mother and maternal grandmother to be truthful witnesses. In respect of the father, applying the
principles in R v Lucas [1981] QB 720, the judge found that he had acted deceitfully in the course of his employment and
had lied to the mother during the marriage; however, these lies did not lead to the conclusion that the father had lied about
the circumstances in which S died.
The judge rejected the local authority's contention that the stresses within the family could be a relevant factor when
considering their evidence, and the medical evidence taken in the context of the whole picture led inexorably to the
conclusion that S's injuries were culpably inflicted by one of the parents.
Whilst Baker J accepted that it was possible for the injuries to have been culpably inflicted, he concluded that the factor of
magnetic importance in this case was that that "S was an extraordinarily vulnerable and fragile child with a combination
of genetic disorders previously unknown to medical science, a tiny child with a malformed brain who could have died at
any minute". As a result the unknown cause loomed large in the court's assessment. Overall, the judge accepted the
submissions made on behalf of the mother that S's extremely complex and poorly understood medical history may have
made her vulnerable to injury, collapse and sudden death even on normal handling.
The local authority had not proved its case on a balance of probabilities that S's injuries were inflicted non-accidentally,
and therefore the Section 31 threshold criteria for making an order had not been satisfied. Application dismissed.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk
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Sheffield Teaching Hospitals NHS Foundation Trust v TH & Anor [2014] EWCOP 4
Hayden J was concerned with an application for various declarations in relation to TH, a 52 year old man who was in a
minimally conscious state (at the lower end of the spectrum of that condition). There was no doubt that TH lacked capacity
to litigate and lacked capacity to give or withhold consent to his medical treatment.
The treating NHS Trust initially sought authority to provide, in the exercise of its clinical discretion, life sustaining
treatment, including the discretion to decide whether TH should receive cardiac or respiratory resuscitation on a ventilator
should he suffer arrest. Ultimately authority to resuscitate was not pursued. The main issue for the Court was whether it
was in TH's best interests to continue to receive nutrition, hydration and medication.
The Court heard evidence from Dr Gary Dennis, Consultant Neurologist at the Sheffield Teaching Hospital's NHS Trust,
Senior Nurse Cliffe of the treating neurology department, Professor Barnes, Honorary Professor of neurological
rehabilitation at Newcastle University, TH's ex-wife and long term partner and a friend of TH's of many years.
Professor Barnes' cautious evidence was that 'at the present time' he thought it was in TH's best interest to receive nutrition
and hydration. Dr Dennis' evidence that he would not consider it unethical to treat TH only by hydration and pain relief
if the court considered that to be in TH's best interest (albeit Professor Barnes discounted that course on the basis that it
would merely prolong the process).
Hayden J considered it necessary to adjourn consideration of the issue of the withdrawal of nutrition and hydration in
order for there to be a structured clinical assessment to evaluate whether TH's primary neurological pathways were
sufficiently intact to permit any awareness and fully to assess, over a set period of time, TH's general awareness,
responsiveness and capacity to experience pain. He cited the observations of Baker J in Re M (Adult Patient) (Minimally
conscious state: withdrawal of treatment) [2012] 1WLR 1653, where this was also considered an important strategy [at 259].
Hayden J also reminded himself of the recent guidance provided in the Supreme Court case of Aintree University Hospital
NHS Foundation Trust v James [2013] 3 WLR 1299. There Baroness Hale, emphasised that:
i) The MCA is concerned with enabling the court to do for the patient what he could do for himself if of full capacity,
but goes no further [see paragraph 18];
ii) The fundamental question is whether it is lawful to give the treatment [see paragraph 20] and the focus is whether
it is in the patient's best interest to give the treatment rather than on whether it is in the best interest to withhold or
withdraw it [see paragraph 21];
iii) The MCA emphasises the need to see the patient as an individual with his own values, likes and dislikes, and to
consider his best interest in a holistic way.
Although not determining the application at this stage, Hayden J made findings in relation to TH's wishes and feelings in
order to provide a factual matrix for future analysis. He found that TH may not have made an advance decision to refuse
treatment within the meaning of section 24 of the Mental Capacity Act 2005 (see paragraphs 32 – 36 and 53) but the Court
had heard a holistic account of his character, life, talents and priorities in the detailed evidence from the witnesses who
knew TH closely. Hayden J set out his conclusion at paragraph 53, stating: "I am left in no doubt at all that TH would wish
to determine what remains of his life in his own way not least because that is the strategy he has always both expressed
and adopted. I have no doubt that he would wish to leave the hospital and go to the home of his ex-wife and his mate's
Spud and end his days quietly there and with dignity as he sees it."
Hayden J's concluded by expressing surprise that his view of TH's wishes and feelings had not been shared by the Official
Solicitor's lawyers, who had, he found, "focused in a rather concrete manner on individual sentences or remarks." He also
emphasised the importance, at the next stage of the application, of not conflating "wishes" and "best interests" which "may
ultimately weigh on different sides of the balance sheet" [paragraph 56].
Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

Quaintance v Tandan [2012] EWHC 4416 (Ch)
The parties cohabited from 1992. The property was bought in April 1999 in the parties' joint names with a mortgage. The
claimant paid the whole of the deposit and the cost of purchase. Mr Quaintance (the defendant) left the property between
6 and 12 weeks after purchase and did not contribute to the property financially thereafter. The mortgage fell into arrears
in 2000 as the claimant could not keep up the mortgage payments due to her depression caused by the breakdown of the
relationship. She applied to transfer the property into her own name but this was refused.
The property was repossessed in January 2005 and subsequently sold. The mortgagee paid half of the net proceeds to the
claimant and the other half was held pending the outcome of the appeal.
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The property was held jointly but there was an unsigned declaration of trust stating that it should be held as tenants in
common in equal shares. The judge at first instance held that the common intention at the time of purchase was to share
the property equally but that Mr Quaintance demonstrated by his abandonment (leaving the property, providing no
contact details either to the claimant or to the bank and making no attempt to discuss matters with the claimant) that he
no longer wished to be subject to the trust. The common intention therefore changed.
Decision at first instance: the claimant should receive the entire net proceeds of sale after payment of mortgage (£66,000).
Mr Quaintance contended that the judge was wrong in law or made errors of fact so serious that they amounted to errors
of law. Mr Quaintance contended he should have received 50% and he appealed on the grounds that there was no evidence
that the common intention had changed and that there was parity between the parties as they had both failed to pay the
mortgage.
Held: The judge at first instance was entitled to find that there was an actual change of intention brought about by Mr
Quaintance's abandonment and by the claimant's acceptance of that. The judge had not addressed the matter of fairness
but in any event that would produce the same result. The appeal was dismissed.
Summary by Kyra Cornwall, barrister, 1 Hare Court

B v B [2014] EWHC 1804 (Fam)
The father applied for the summary return of A, a 9 year old Lithuanian girl, pursuant to the Hague Convention on the
Civil Aspects of International Child Abduction 1980.
A's parents are Lithuanian citizens, who were married and divorced in Lithuania. Court orders provided for A to live with
her mother and have contact with her father. In December 2013, the mother brought A to England to live permanently.
There was a dispute about whether the father had rights of custody pursuant to the 1980 Convention. The mother claimed
that she had been told by a lawyer and a judge that she had an unrestricted right to remove A from the county; however,
the expert evidence before the court from a Lithuanian solicitor confirmed that the non-resident parent's permission is
required to take a child abroad permanently.
The mother also argued that the father consented to her and A moving to England so she could seek employment. The
father disputed this and stated that although they spoke about the mother moving to England; he had understood that A
would stay with him until she found work and further arrangements had been made. The court concluded that consent
must be clear and unequivocal. This can be shown by consent in writing, an admission of consent, or an oral agreement
between the parties which is corroborated by third-party evidence or by the conduct of the parties.
Mostyn J concluded that on the evidence available, the mother did not satisfy him that the father had consented. The
father's conduct supported his contention, as he reported the matter to the police and made an application for A's return
promptly. The judge also noted that the mother's actions were not consistent with a consensual arrangement, as her
activities were "shrouded in secrecy" and she did not supply the father with contact details.
The mother also advanced an Article 13 defence that A objected to returning to Lithuania. A's views were the subject of a
report from the Cafcass High Court Team. The Cafcass Officer's evidence was that although A expressed a desire not to
return to Lithuania, there was a significant lack of substance to her objections. Mostyn J concluded that A's objections did
not meet the threshold for a sufficiently mature objection to return for the specific limited purpose of allowing the matter
to be considered by the Lithuanian courts. This defence was therefore rejected.
Finally, the mother claimed that A would be exposed to an unacceptable or intolerable risk of physical or psychological
harm if A was ordered to return. Mostyn J rejected this defence, as there were sufficient safeguards that could be put in
place to guard against any potential risk.
The court therefore concluded that A was removed in breach of the father's rights of custody and that she should be
returned forthwith. It was noted that the Convention does not specify a time period for return; however, the judge
concluded that it was reasonable to give the mother three weeks to return. This would allow her to put her affairs in order,
prepare A for the return, and instruct a lawyer in Lithuania to assist her to consider whether to seek an urgent interim
hearing in Lithuania to consider whether she could stay in England during the course of court proceedings in Lithuania.
If no such order was granted in Lithuania, she must return with A to Lithuania by the date specified.
A number of protective measures were put in place, including that A would remain in the custody of her mother and there
would be no contact with the father until there is a further order for contact by the Lithuanian courts. Further, the father
was prohibited from molesting the mother or going within 100 metres of her property.
Summary by Ariel Ricci, barrister, Coram Chambers
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Re DE (A Child) [2014] EWFC 6
This case concerned D, a child whose mother was on the borderline of a mild learning difficulty and whose father had a
more severe cognitive impairment. Care proceedings had commenced when D was born and, after a successful
assessment, the proceedings had concluded with D remaining in his parents' care under a care order.
During the next 18 months, D remained at home but, the local authority claimed, it became increasingly concerned about
his welfare. He was not meeting his developmental milestones and there were ongoing issues over safety. The local
authority therefore decided that D must be removed and placed in foster care.
The only remedy for the parents in this situation was to apply to discharge the care order under s.39, Children Act. At the
first hearing, the father's solicitor also made an oral application for an injunction under s.8 of the Human Rights Act,
relying on the case of Re H (Children) (Care Plan) [2011] EWCA Civ 1009.
The district judge refused the application for an injunction to prevent the immediate removal of D on the basis that he had
no power to grant it because that would require him to 'go behind' the care order which the parents had agreed to and
which had not been appealed. In his judgment, he expressed the view that the application to discharge the care order was
extremely unlikely to succeed. D was removed the following day and the parents appealed against the refusal of the
injunction.
Baker J sets out the relevant law under the European Convention and the Human Rights Act, and confirms the power to
grant injunctions in these circumstances as vested in the county courts by the County Courts Act. He then sets out the
words of McFarlane J (as he then was) in G v N County Council [2008] EWHC 975 (Fam) [2009] 1 FLR 774 where the high
standards of evidence and assessment prior to a drastic change of care plan such as this were laid out in some detail.
He also describes the cases of Re B-S (Children) [2013] EWCA Civ 1146 and Re B [2013] UKSC 33 as having 'changed the
landscape' in respect of decision-making in children cases. A similar standard of decision-making is required in this type
of situation as in the situations faced in these cases:
Before making its decision, it must rigorously analyse all the realistic options, considering the arguments for and
against each option. This is an essential process, not only as a matter of good practice, but also because the local
authority will inevitably have to demonstrate its analysis in any court proceedings that follow the change of care plan,
either on an application for the discharge of the care order or an application for placement order under the Adoption
and Children Act 2002….
While this process is being carried out, the child should remain at home under the care order, unless his safety and
welfare requires that he be removed immediately. This is the appropriate test when deciding whether the child should
be removed under an interim care order, pending determination of an application under s.31 of the Children Act: Re
L-A (Children) [2009] EWCA Civ 822. The same test should also apply when a local authority's decision to remove a
child placed at home under a care order has led to an application by the parents to discharge the order and the court
has to decide whether the child should be removed pending determination of the discharge application.
The local authority's submission before the district judge that removal was justified because of the existence of the care
order was 'fundamentally misconceived'. It was only justified if the child's welfare required it. Counsel then instructed
for the local authority had made erroneous submissions as to the law and it was therefore not surprising that the judge
had fallen into error in concluding that he could not grant the injunction sought. The district judge had also erred in taking
into account his own view of the merits of the father's prospects of success in the application to discharge the care order.
The correct legal test should have been whether the injunction was necessary to safeguard the family's Article 8 rights.
The appeal was therefore allowed and the matter remitted for a fully contested hearing before the designated family judge
within a two weeks. Baker J concludes the judgment with some general guidance for future cases which conclude with
the child remaining at home under a care order.
Summary by Sally Gore, barrister, Fenners Chambers

TF v PJ [2014] EWHC 1780 (Fam)
In these Hague Convention 1980 proceedings, the mother applied to revoke an order for summary return to Italy on the
ground of material change in her circumstances since the original order was made. At the final hearing before Ms Russell
QC (as she then was) the mother was ordered to return the child to Italy. Thereafter, the mother was unsuccessful in
seeking to overturn the order before the Court of Appeal. The mother asserted that there had been a dramatic change in
her mental condition, and she had had a total psychiatric and psychological collapse since the order of the Court of Appeal.
The central issue in the mother's current application was whether the judge had the power to set aside an order made by
a judge of equivalent jurisdiction in family proceedings.
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The matter came before Mostyn J who reviewed the authorities dealing with the setting aside of orders in civil and
financial proceedings, and considered the CPR and FPR 2010. After also considering the Supreme Court case of Re L and B
(Children) [2013] UKSC 8, Mostyn J came to the following conclusions: the power of the court extended to Hague
Convention proceedings given that these proceedings were about children, and their welfare was a primary consideration.
In addition, the power is not confined only to procedural or case management orders made under the rules, but also
applies to final orders.
The learned judge further stated:
"The only relevant circumstances thus far identified where the rule can be invoked are where there has been non
disclosure or a significant change of circumstances.... It applies in ancillary relief proceedings, ... and it applies, in my
judgment, to all children proceedings whether they are care proceedings, whether they are private law children
proceedings or whether they are proceedings under the Hague Convention."
He emphasised the importance of "consistency in the application of identical words to situations across the board", and
thus concluded that rule 4.1(6), FPR 2010 empowers the court of equivalent jurisdiction, "provided that either nondisclosure or a significant change of circumstances is demonstrated" to make an order revoking the original order.
On the facts of this case, Mostyn J considered that the psychiatric evidence obtained since the original hearing (and the
appeal to the Court of Appeal) disclosed such a material change of circumstances that it represented "a sea change" in the
relevant evidence appertaining to the mother's mental health. Although there were other factors which amounted to
material changes, the judge was of the opinion that the psychiatric evidence alone justified a finding of material change of
circumstances. The original order was set aside.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

Q v Q [2014] EWFC 7
A father applied for contact with his son, a 6 year old child soon to turn 7. The father was a convicted sex offender, having
convictions for sexual offences with young male children, one of which was committed during the proceedings. The father
spoke little English and was dependent on an interpreter. Risk assessments concluded that the child would not be safe in
the father's presence and recommended no direct or indirect contact unless identified work was carried out by the father.
As a result the father's public funds were terminated and he acted in person at the final hearing. The lack of public funds
also brought into question who would pay for the attendance of the risk assessor at the final hearing.
The mother argued for the father's application to be dismissed on the basis it was totally without merit and that a s.91(14)
order ought to be made.
The President considered that as the risk assessment in part relied upon the mother's account, cross examination as to
whether the recommendations remained in the event that the mother's account was incorrect, was proper and appropriate.
In accordance with FPR 2010 1.1 the court was required to act justly and ensure so far as is practicable that each case was
dealt with fairly and that parties were on equal footing. To dismiss this case in such circumstances was not dealing with
the matter justly and fairly.
The President considered that there had to be an investigation as to whether funds could be made available for this father,
it being in his interest, the child's interest and also in the wider public interest of other litigants in a similar situation. There
was a risk that if the process was not fair to one parent, that unfairness may disadvantage the child.
Accordingly, the President adjourned the proceedings for a short period and invited the Ministry of Justice, the Secretary
of State for Justice or the minister for the Courts and Legal Aid to intervene to make submissions as to whether funds could
be provided either from the Legal Aid Agency by route of another parties' certificate or directly at the expense of the court
in a situation where the court was of the view that such expenditure was necessary to ensure proceedings were just and
fair.
Summary by Laura McMullan, barrister, Coram Chambers

H (Children) [2014] EWCA Civ 733
This was an application for permission to appeal with appeal to follow made by the mother of three boys, A, aged 15½, B,
aged 13½ and C, aged 11¾ years, in which she sought to appeal the (interim) residence orders of Mrs Justice Parker made
on 23rd December 2013. The mother and three children had been residing in a local Refuge (with A, due a history of violent
and destructive behaviour, having spent some time residing with the paternal grandfather).
Mrs Justice Parker made a residence order for A to the paternal grandmother until further order and an order in similar
terms placing the younger two boys under a residence order to the father as she had found that the mother had the
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tendency to emotionally manipulate the boys against the father, had encouraged them to make false allegations against
the father, and had been obstructive to contact. The judge found that it would be "unsafe" for the children to remain with
their mother pending further assessments. The order provided that the mother was to have one supervised contact session
per week.
The judge disagreed with the Social Worker and Guardian's opinion that the children should remain with their mother for
the time being with no contact with the father on the basis of their expressed wishes and feelings. The judge drew a
distinction between those wishes and feelings which are "expressed" and those which are "ascertainable" and found that
"ascertainable" often means that the Court has to look at actions rather than words and the children had shown to be more
than happy to have contact with their father.
The central theme of the mother's appeal was that the judge, who had been involved throughout, had reached a premature
conclusion prior to hearing all the evidence such that it clouded her judgement once new evidence came to light. The main
criticism was that the process was conducted unfairly.
This was distilled into two central arguments relating to:
i. The judicial interviews with the children
ii. Unfair Process
The Court of Appeal refused permission:
a) The judicial interview was conducted entirely in accordance with Guidelines for Judges Meeting Children who are
Subject to Family Proceedings (April 2010) [2010] 2 FLR 1872). The guidelines make it plain that a judicial meeting is
not for the purposes of gathering evidence but for enabling the "child to gain some understanding of what is going to
on and to be reassured that the judge has understood him/her".
b) The advantage of judicial continuity is that it allows the judge to form a view of the evidence as it unfolds in
successive hearings and thus the judge was entitled to draw on the evidence she had heard at previous hearings, at the
fact-finding:
"In a case such as this, where, fortunately, judicial continuity had been largely maintained, the proceedings before
the judge, at successive hearings, should be regarded as one single process"
c) The judge had justified the orders made on the facts as she found them to be:
"An immediate change of the primary residence of children during the course of ongoing court proceedings, where
further assessment has been ordered, must be supported by evidence which establishes that such an interventionist
step is proportionate to the need to safeguard the children's welfare on an interim basis."
Summary by Lily Mottahedan, barrister, 1 Hare Court

Borough of Poole v W & Another [2014] EWHC 1777 (Fam)
The case concerned the youngest of four children of the mother (two of whom, including the youngest, were also the
father's). The three older children had been made subject to care and placement orders and were subsequently adopted.
The youngest child, SR, was removed soon after birth. Notwithstanding an unsuccessful appeal by the parents, care and
placement orders were made and SR was placed with prospective adopters.
The parents sought leave under s.47(7) of the Adoption and Children Act 2002 ("ACA 2002") to oppose the adoption
application; this was refused and the adoption order was made.
The parents then successfully appealed the refusal of leave, and the matter was remitted for a rehearing which came before
Mr Justice Hedley who refused leave to oppose the making of adoption orders in respect of the older children but granted
it in respect of SR.
Hedley J considered the legal framework provided by the ACA 2002, noting the requirement for the applicant to
demonstrate that the adoption would promote the child's welfare and, where opposed, that the child's welfare required
that the consent of the parents be dispensed with.
He then went on to consider the relevant case law, quoting with approval the simplicity of Wall LJ's comment in Re P
(Placement Orders: Parental Consent) [2008] EWCA Civ 535 that the best guidance was to "apply the statutory language with
care to the facts of the particular case" and his observation that the use of the word "requires" in the context of dispensing
with parental consent did not give rise to any "enhanced test". The key difference in adoption cases lay in the difference
between the welfare test set out in section 1 of the 1989 Act and that in the ACA 2002.
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In Re W (Adoption Order: Set Aside and Leave to Oppose) [2011] the court had set out the three stage test: to establish the
necessary change of circumstances, satisfy the court that it should exercise discretion to grant leave and, finally, at the
substantive hearing, persuade the court to "reverse the direction of the child's life" and not to make the adoption order. In
Re W reference was made to the parents "winning the battle" (of leave) but perhaps still losing the eventual "war". Hedley
J had evinced similar views about the difficulties of the hurdle to be surmounted when granting the parents leave in this
case.
In this case, by the time the matter came to be heard, the child was settled in her placement and contact to her parents had
ceased.
Accordingly, in these circumstances, although the legal burden on the adopters remained unchanged, the parents
nonetheless had a significant task in seeking to oppose what had "already been planned and approved by the court".
The relevant questions for the court were:
(i) would SR survive the rehabilitation process?
(ii) would the parents survive that process?
(iii) would they produce parenting consistent with SR's needs over her childhood?
From the child's perspective, all the adult analysis would be incomprehensible; she was a child who had had to move and
to break and re-form attachments to her carers. Her parents would be strangers to her. She only knew of the one world and
family within which she was currently placed.
With regard to the parents, the trial judge had found them incapable of caring for the children or changing in an
appropriate timeframe. He had, however, noted changes by the time of the making of SR's placement order (albeit that
these were ultimately not considered enough for their appeal to succeed).
By the time of this judgment, it was accepted that the parents' situation was very different and much improved in both
practical and emotional terms. There were, nevertheless matters that led Hedley J to consider that they remained more
emotionally fragile than they were aware of. He was not however "as troubled as others" by concerns about failure to
accept responsibility for past events or issues in respect of working with professionals.
There were only two possible outcomes; an adoption order that would devastate the parents or a rehabilitation order that
would have the same impact on the prospective adopters.
Having set out the practical steps that would be involved in a rehabilitation plan, the Judge went on to evaluate the
alternatives, bearing in mind the "lifelong perspective" required by s. 1(2) ACA 2002.
Having then enumerated the merits and demerits of the rehabilitative process, the judge turned back to the three
previously identified questions:
No one could know if SR would survive rehabilitation, which would involve breaking secure attachments and the loss of
her current prospective adopters. There would be risk involved in moving her to the care of her (still emotionally fragile)
parents and although the risk itself might be "modest", the consequences of failure would, for SR, be "so serious".
As for the parents, Hedley J was more confident as to their resilience and thought they probably would "survive" a
rehabilitation process.
In respect of the third question, although the parents were confident they could parent throughout SR's childhood, the
judge did not fully share their optimism and his concerns were exacerbated by the gravity of the consequences if things
went wrong.
Turning to adoption, the demerits of deprivation of being raised by the natural parents were clear. The other side of the
coin though was that, overwhelmingly, children adopted at this age had, at least satisfactory, outcomes.
Looked at through the "prism" of s.1 ACA 2002, the key aspects of s.1(4) in this case were the child's need for security and
stability. Consideration had to be given to the risk of emotional harm that would arise should there be a breakdown of any
rehabilitation.
Consideration also had to be given to s.14) (f) which set out, in the widest terms, the value to the child of relationships to
its relatives and the wishes and feeling of those relatives. In this case, the parents had demonstrated commitment and it
was their ability, not their willingness, to care that was at issue.
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Having given the matter "most anxious care" and having been clear that no blame attached to the parents or prospective
adopters and that he recognised the grief of the parents, the judge concluded that, in the light of his concerns about the
child's ability to survive rehabilitation process, the parents' fragility and the risks of breakdown, SR's welfare could only
be safeguarded by adoption and he therefore made that order.
Summary by Katy Rensten barrister, Coram Chambers

X (A Child) [2014] EWHC 1871 (Fam)
The case a concerned a girl of 13 who was pregnant by a boy aged 14. The President's first consideration was to ensure
that, notwithstanding the Practice Guidance on transparency, there should be no possibility of the girl being identified
because this was a case where there were "compelling reasons" for anonymity.
In considering the role of the court in such an application, the President set out the provisions of the Abortion Act 1967 (as
amended) that would permit an otherwise unlawful act to be lawfully performed; specifically those that relate to the
continuation of pregnancy in circumstances that would cause greater mental or physical injury to the mother than would
termination.
Having quoted Holman J in Re SB; A Patient; Capacity to Consent to Termination) [2013] EWCOP 1417 and reminded himself
of the requirement for termination to be sanctioned by two registered medical practitioners. The President then stated that
there were the two questions to be answered. First, if the conditions set by the 1967 Act were satisfied (a matter for the
medical practitioners, not the court) and then, only if they were so satisfied, the issue of the mother's consent, which would
be the "ultimate determinant". Thus, although it was not for the court to consider those matters which fell within the
domain of the doctors, it could proceed on the basis that the twin conditions (that the continuation of pregnancy carried
greater risks than termination and that the termination was necessary to prevent grave harm) were met and that, therefore,
on the face of it, a termination may well be in the mother's best interests.
The other factor of vital importance (which, in this case, the President considered determinative) was the wishes and
feelings of the mother. Whilst there was no doubt that the court had power to order the use of physical force to compel a
child to undergo a surgical procedure and, whilst each case must be judged on its own facts, only the most compelling
argument could justify imposing a termination on an unwilling mother.
There was no clear authority on this point and albeit that, in law, the mother (as a child) lacked autonomy, the court must
nevertheless attach great weight to her clearly expressed wishes and feelings in respect of such an intimate matter.
The President approved the formulation of the consultant obstetrician/gynaecologist who gave evidence before him that
it would be wrong to impose a termination on a person who was not both "compliant" and "accepting". Mere acquiescence
was not sufficient and, although the mother lacked capacity in the Gillick sense, something approaching consent in its
colloquial sense was required.
Other expert evidence indicated that although the girl (who was cognitively impaired) would have some understanding
of the effect of termination, her understanding of full term pregnancy, birth and raising a child, would be "very limited".
When seen by a psychiatrist, the girl had been against a termination, leading him to conclude that it would be detrimental
to her. The case had been prepared on this basis.
During the course of the hearing, the President felt it necessary to provide a judicial view of the likely chances (which were
remote) of the mother keeping her baby, should the pregnancy continue. As the view advanced was unavoidably given
on the basis of incomplete information and might be seen as a pre judgment of the care proceedings, the President recused
himself from future involvement in the case.
The position, in any event, altered, such that, by the conclusion of the hearing, the girl was expressing a clear and
consistent wish to have a termination; a stance that accorded with the President's view of what would be in her best
interests. In such circumstances it was clearly appropriate for the court to supply the consent for the termination to proceed.
Although not required in this case, as the termination then took place as envisaged, the President nevertheless set out, at
the conclusion of the judgment, not only the recitals to the order that dealt with declarations as to the girl's capacity, the
legality of the steps to be taken and provisions for her to be provided with a reversible contraceptive implant, but a
schedule of steps that should be taken by the social worker and clinicians if required.
Summary by Katy Rensten barrister, Coram Chambers
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DH v CL and Others [2014] EWHC 1836 (Fam)
The father sought permission permanently to remove the child (L, aged 7 ½) to live in the semi-autonomous Kurdistan
Region of Iraq ('Kurdistan'). The local authority had also made a public law application but it was agreed that the father's
application should be determined first.
The father was an Iraqi Kurd. He moved to the UK as an asylum seeker in 2002 and in 2011 obtained British Citizenship.
The mother was English and resided in the same town as the father. Social services first became involved in L's life in 2008,
initially following a report by the mother that the father had assaulted L (which was later found at a fact-finding hearing
not to have happened) but their concerns came to focus on emotional and physical neglect of L in the care of the mother.
The local authority issued care proceedings and in February 2009 L was removed from his mother's care under an interim
care order and placed in foster care. The father and grandparents were assessed as long-term carers for L. The father's
assessment was extremely positive. The assessment of the maternal grandparents advised against placement of L with
them. In April 2010 a residence order was made in favour of the father and a supervision order in favour of the local
authority.
In 2012 the father married SW, an Iranian Kurd, who was subsequently refused entry to the UK under a spousal visa by
the Home Office.
Both the local authority and the Guardian supported the father's application for leave to remove L to Kurdistan. Prior to
the conclusion of the oral evidence, the mother had firmly opposed the father's application, supported by the maternal
grandparents. Her position then became that she would not actively oppose the father's application. The grandparents
supported this decision. As the mother had not formally consented to the application being granted, Cobb J gave a full
judgment to set out his reasons for allowing it.
The court heard oral evidence from the parents, the maternal grandparents and various members of the paternal family,
the latter being received by way of a secure link to Kurdistan provided by 'eyenetwork.com', a global video-conferencing
service, in accordance with the guidance in Re ML (Use of Skype Technology) [2013] EWHC 2091 (Fam).
The court also received expert evidence; from the social work professionals and the guardian, and in the form of written
reports from an anthropologist (Roger Ballard) who reported on the current political and social climate in Kurdistan, from
a contemporary Kurdish writer and specialist in the socio-political situation in the Middle East from CFAB (Children and
Families Across Borders) and from an independent social worker (Paul Greenhalgh), following his assessments of the
maternal grandparents.
Cobb J set out the applicable legal principles to this type of case. He noted that the child's welfare is the paramount
consideration and he had to have regard to the welfare checklist. He stated that the Court of Appeal had "laid to rest any
notion that there should be a determinative presumption in favour" of leave to remove applications in K v K (Relocation:
Shared Care Arrangement) [2011] EWCA Civ 793 [2012] 2 FLR 880.
Cobb J considered the benefits and detriments of the relevant placement options for L by reference to the evidence and the
welfare checklist factors and guarded against taking a linear approach to the exercise, following Re W [2013] EWCA Civ
1227 and Re G [2013] EWCA Civ 965. He attached significance and importance to the particular and special relationship
which L had with each of his parents, in line with the guidance offered by the House of Lords in Re G [2006] UKHL 43,
[2006] 2 FLR 629, and the Supreme Court in Re B [2009] UKSC 5, [2010] 1 FLR 551. He also bore in mind that L's Article 8
rights were actively engaged.
Cobb J considered that he could not determine the issue of the appropriate long term placement of L in the event that the
father moved to Kurdistan without him, but also stated that he had to consider all of the potential options for L's future
and noted the significant levels of concern which were expressed by the independent social worker who had assessed the
maternal grandparents about a prospective placement of L with them. The mother accepted that she could not care for L
and there was therefore a real prospect of L being placed in foster care in the event of the father moving to Kurdistan
without him.
Cobb J was impressed by the father in his oral evidence. He was also, insofar as he was able to form a judgment on the
wider paternal family via a video link, impressed with them. The father's proposals included plans for the timing of the
move, schooling for L, employment for the father, housing in Kurdistan, direct and indirect contact with the maternal
family and the provision of school reports to the mother. Cobb J considered that the plans were well thought out, covered
all domains of L's life and provided the range and depth of information required for a relocation application (see paras 41
– 43).
In respect of the political and security situation in Kurdistan, Cobb J noted that Mr Ballard and Dr Fatah described the
region as infinitely more stable than it was during Saddam Hussein's rule and the aftermath thereof. Kurdistan was now
a relatively prosperous region of Iraq and within the last year, the Kurdistan Parliament formally ratified a Child
Protection law designed to improve the welfare of Kurdish children.
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Cobb J determined that it was in L's best interests to move with his father to Kurdistan. He set out his welfare analysis,
with reference to the factors found to be of most significance, at paragraph 57.
In respect of the question of recognition and enforcement of any order made by this court in Iraq (which is not a signatory
to the Hague Convention), Cobb J was advised by Dr Fatah that:
i. Article 16 of the Iraqi Civil Code made plain that "foreign judgments issued by foreign courts
are not subject to enforcement in Iraq unless it is deemed otherwise by a specific law".
ii. The authorities of Iraq or the Iraqi Kurdistan Region would not recognise the order made here "unless an application
for the foreign order to be enforced is made with (sic.) the presence of both parties";
iii. There was no assurance that if the parties sought to engage the family court in Iraq (the Court of Personal Status,
applying the Islamic Shari'a – Shafite or Hanafi schools) and sought a custody declaration in line with the order of this
court that it would necessarily mirror an order made in this court.
In line with the guidance provided in Re K (Removal from the Jurisdiction Practice) [1999] 2 FLR 1084 (following Re T (Staying
Contact in Non-Convention Country) [1999] 1 FLR 262, and Re A (Security for Return to the Jurisdiction: Note) [1999] 2 FLR 1)
the court had to build in all practical safeguards to the order that it could. In this case, the financial circumstances of the
parties rendered a monetary bond unrealistic. In the absence of alternative proposals from the parties, Cobb J required the
father to swear on the Koran in the witness box that he would bring L back for contact and would also require, before the
father left, for him to make a formal declaration on oath on the Koran before an Imam or other suitable person to honour
his undertaking to the court.
Cobb J concluded by commending the mother's decision not to contest the application, stating that it would be in L's
interests to know that his mother had not, ultimately, stood in the way of him moving to start his new life in Kurdistan.
Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

Lancashire County Council v C, M & F (Children - Fact-finding) [2014] EWFC 3
Care proceedings were issued in September 2013 after the sudden death of S's twin sister, L, aged 16 weeks. Earlier
proceedings had been brought when K suffered a swollen head and fractured skull aged 8 months. At that time, the
mother said K had fallen downstairs 12 days before she was taken to hospital. When a paediatrician stated that this
explanation might cause a skull fracture and swelling, the proceedings were withdrawn. On L's death, K and S were both
placed with a foster carer with a high level of parental contact, which was described as outstanding in quality.
The local authority's initial case was that the parents had ill-treated K and L by concealing accidents or from a lack of care
which caused the accidents. Having tested the evidence, the local authority altered its position to allege that one or both
parents knew the cause of K's injury, and that L was likely to have died when her father lay on her whilst they both slept
on a sofa or that he recklessly put her to sleep on the sofa such that she rolled and was unable to breath.
The parents denied those allegations, although the mother did concede that the sleeping arrangements for the twins on the
night of L's death were "not the greatest idea". The fact-finding hearing was heard by Peter Jackson J.
The court held that the parents' accounts could not always be accepted without question, but that finding did not mean
they were responsible for either incident. As to K, on the evidence, it is likely that an accidental injury occurred on the
morning that K was admitted to hospital. The local authority had not proved that the parents knew the cause of that
accident, and (with some hesitation) the parents' account of events was accepted. It was likely that K was not always as
carefully supervised as the parents had claimed and that may mean supervision at this time was inadequate but not such
as to cross the threshold for intervention.
On the balance of probabilities, the court was unable to say that L's death had been caused by inadvertent suffocation.
Despite the parents changing their account of events, they stated they did not know how L died and the local authority
had failed to prove that they did. The court did not know when or why L died. Although unwise, the sleeping
arrangements for the small babies did not cross the threshold for intervention.
The local authority's applications were dismissed and the children returned to the care of their parents. There was no
criticism of the local authority in making the applications, which been entirely appropriate on the facts of the case.
Summary by Sara Hunton, barrister, Field Court Chambers
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AM v SS [2013] EWHC 4380 (Fam)
H (45) and W (28) married in October 2007, separated in 2009 and had been in litigation since that time. They had one child
(aged nearly 5). The legal fees to date were c.£450,000.
H was ordered to pay maintenance pending suit in April 2011 of £8,000 pcm, varied to £5,500 pcm in August 2011. In
December 2012 W applied for maintenance pending suit in respect of her costs. At the date of her statement supporting
her application she owed £39,000 and the estimated costs to the end of a two day preliminary hearing in March 2013 were
£120,000. The two day hearing was adjourned, the FDR took place on 12th June 2013 and the matter was listed for a 5 day
trial in March 2014.
W sought £104,000 by way of monies owing to solicitors and £122,000 in respect of costs to the end of the March 2014
hearing (total £226,000).
W's case was that H has significant resources and during the marriage they lived a lavish lifestyle. In contrast W had only
a 10% illiquid interest in her parents' property in Morocco. She claimed that H could pay the funds himself or from the
funds regularly provided to him by his father.
W claimed that H had four properties (St John's Wood, Cairo, Acton and Maida Vale) that were beneficially his.
H's case was that he only had the Maida Vale property. H accepted that he had use of the St John's Wood and Cairo
properties, but his case was that he had no interest in either of these properties.
H further accepted that his father had provided him with financial assistance, but stated that he owed his father £106,000
and his sister £82,000. H specifically asserted that his father would not make funds available to meet any Legal Services
Order.
The court considered s22ZA and s22ZB of the Matrimonial Causes Act 1973, and the overriding objective. Moylan J also
approved the approach taken by H's counsel, that Currey v Currey No 2 [2006] EWCA Civ 1338 still applies notwithstanding
that it predates the amendment to MCA 1973, and had regard to Mostyn J's judgment in TL v ML [2005] EWHC 2860 (Fam)
(see paras 22 – 23).
In summary, the applicant must demonstrate that she cannot reasonably procure legal advice and representation by any
other means, but the court should also consider the subject matter of proceedings, the reasonableness of the applicant's
stance and, where the payer's evidence is obviously deficient the court should not hesitate to make "robust assumptions
about his ability to pay."
H argued that there were no resources against which a Legal Services Order could, or should, be made, but even if such
resources were available, no payment should be made because of the lack of merit in W's claims and the expensive way in
which she has pursued those claims (re: St John's Wood and Cairo in particular).
W's case was that without any LSO she would be forced to act in person. On the basis of the factors in s22ZB it would be
appropriate to make an order, which H could pay by accessing his own resources and/or because of provision made for
him historically by his father. In addition, H had made every financial order to date so there was no reason to presume
that he would not be able to do so now.
The judge held that the only asset clearly available was the Maida Vale property. W's case in respect of the St John's Wood,
Cairo and Acton properties was not sufficiently strong to enable the court to conclude that they were H's at this interim
stage. However, the court found that, on the basis of historic provision, H had some resources available to him by way of
provision from H's father. H's income was insufficient to meet any contribution to W's legal costs having regard to the
existing mps of £5,500pcm.
Given that the litigation was complex, the court found that it was appropriate to make an order to allow both parties to be
represented. The question was how to do so. Notwithstanding W seeking some element of lump sum provision, the judge
declined to order this, instead ordering a charge of £150,000 over the Maida Vale property (£50,000 relating to the £104,000
already incurred and £100,000 relating to the £122,000 estimated costs) and no interest provision.
Case summary by Kyra Cornwall, barrister, 1 Hare Court
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W (A Child) [2014] EWCA Civ 772
Within private law proceedings the Court had listed a fact-finding hearing to investigate a number of serious allegations
made by the mother against the father. It found that, amongst other things, the mother had wrongly suggested that the
child did not want to see the father, believed that the father had been involved in previous abuse of the child by the
paternal grandfather, had encouraged the child to make false allegations about the father, was "out of control" in believing
her own propaganda and convincing the child of it and had encouraged the child to have an unhealthy attitude towards
the father. Having previously made a direction under section 37 CA 1989 the judge had the jurisdiction to make an interim
care order. He considered that the interim threshold was met and made an interim care order approving the child's
removal into foster care.
The mother appealed to the Court of Appeal. The mother's appeal was opposed by the father, the children's Guardian and
the local authority (which, by the time of the hearing of the appeal, had made a public law application).
It was submitted on behalf of the mother that the decision to make an interim care order had been procedurally unfair as
she had no effective notice of the judge's intention to remove the child into foster care and was not permitted an
opportunity to pursue alternative carers or the assessment of alternative carers before the step of removal was taken. These
grounds were rejected by Ryder LJ, who held that the judge had made clear at a number of previous hearings and indeed
during the fact-finding hearing, that he would consider removing the child from the mother if her allegations were not
made out. Further, the mother had had an opportunity both during the adjournment over which written submissions were
required, and also during the day when the judge's decision was announced, to make proposals in respect of alternative
carers. In any event, on the facts of this case, there would not have been a realistic prospect of the judge accepting the
mother's proposals for alternative carers in the absence of further assessments.
The mother's other grounds of appeal centred on the decision itself, it being submitted on behalf of the mother that there
had been no risk to the child's safety that required immediate separation, removal was disproportionate having regard to
the level of risk and less draconian steps being available and that the child's welfare was safeguarded by the mother who
had provided better than good enough care throughout her life.
All of these grounds were rejected by Ryder LJ. He recalled that the test is as set out in Re LA (Care: Chronic Neglect) [2010
] 1 FLR 80 and Re B (Care Proceedings: Interim Care Order) [2010] 1 FLR 1211, noting that "safety" is given a broad
construction and includes emotional and psychological welfare. He held that the interim threshold had been met and the
only question which realistically arose was whether the judge had exercised his child protection duties and powers
proportionately. He held that, contrary to the suggestion that removal had been disproportionate, it would have been
"unconscionable" for the judge to have left the child in the care of the mother, and no level of sufficient support and
necessary protection for the child which could have been implemented with the child remaining in the mother's care had
been identified by anyone. The submission in respect of the mother providing better than good enough care in other
respects had missed the point and that the child needed protection from the risk of emotional harm posed by the mother.
Ryder LJ confirmed that, given that a decision by a court to remove a child into public care engages article 8 of the ECHR,
a welfare analysis and proportionality evaluation were necessary. In a case where there were more than one realistic
option it would be necessary for the judge to summarise his conclusions in a "conventional balance sheet approach",
adding at paragraph 25 that "[a]n adequately reasoned judgment must deal with the reasonably available options and give
them proper and focussed attention". However, in this case, as there were no other realistic options, there was no more
proportionate interference available than that contemplated by the judge, and no further analysis than that provided in
the judgment was necessary.
Appeal dismissed.
Case summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

Re ZZ and Others [2014] EWFC 9
The case concerned six children aged 4 -17 at the time of the appeal. At an initial fact-finding hearing the district judge
made findings that the father of the youngest four children assaulted both the eldest two children and the mother.
Subsequently the eldest children retracted their allegations. Following an appeal the district judge conducted a review of
the earlier findings. She found that the children's retractions were not credible and refused to vary her earlier findings. The
children were placed in a variety of family placements. The father of the older children appealed.
The President considered the case law on reviews of earlier fact-finding hearings and in particular two Birmingham cases:
Birmingham v H and Others (2005) EWHC 2885 ['Birmingham (1)'] and Birmingham v H and Others (2006) EHCA Civ 499
['Birmingham (2)'].
The President endorsed the three stage approach set out of Charles J in Birmingham (1), namely that the approach of the
court to earlier findings is
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1. Stage (1) the court considers whether it should permit any review of challenge to the earlier findings
2. Stage (2) the extent of the investigation and evidence concerning the permitted review
3. Stage (3) the hearing of the review and the court's decision on the extent to which the earlier findings stand.
This approach applies whether the issues arising before the same or a different judge, or within proceedings that are
ongoing or concluded.
In relation to the stages the President departed from comments made in earlier cases and indicated:
1. in relation to 'stage (1)' there needs t be solid grounds for challenge to earlier findings. Not speculation and hope.
However the test should not be set any higher.
2. In relation to stage (3) the legal burden of proof is not reversed and remains with the party seeking the findings.
References to a 'high test' on the party seeking to discharge is unnecessary and simply wrong.
The President upheld the district judge's approach to the review and dismissed the appeal.
The President also commented that the problems that arose in this case could have been avoided if there had not been a
split fact-finding hearing.
Summary by Ayeesha Bhutta, barrister, Field Court Chambers

LC v RRL & Others [2014] EWFC 8
The parties had four children, the oldest of whom (L) was 13 at the time of the hearing. The children were born and raised
in England, but would fly regularly to Spain to visit the maternal family. By summer 2012 the parties' relationship had
broken down and in July the children flew with the mother to Spain, with the consent of the father. They were enrolled in
schools for the new term. By agreement the children visited the father in England for Christmas 2012 and were to return
on 5 January 2013. The children refused to return.
After Hague Convention proceedings issued by the mother, Cobb J ordered the summary return of all four children on 23
May 2013, reported at [2013] EWHC 1383. The father appealed to the Court of Appeal, reported at [2013] EWCA Civ 1058,
which discharged all orders relating to L and stayed the return orders for the youngest three for consideration of question
(2) below at a re-hearing. The Supreme Court, reported at [2014] UKSC 1, remitted a further question (1) for determination
at the re-hearing.
Mr Justice Wood heard the case over two days. The detailed background to the proceedings is helpfully set out in a
schedule attached to his judgment.
The questions for determination were as follows:
1. From the Supreme Court: Were all, or any, of the children habitually resident in Spain on the relevant date (5 January
2013) and what order should be made in respect of the three youngest children?
2. From the Court of Appeal: In light of the return order for L being discharged, was there a grave risk that the return
of the younger children would expose them to physical or psychological harm or otherwise place them in an intolerable
position by virtue of their separation from their older sister (Article 13(b) Hague Convention)?
Habitual Residence
The judge summarised the law on habitual residence, noting that at first instance Cobb J had not had the benefit of the
Supreme Court's decisions in A v A [2013] UKSC 60, Re KL [2013] UKSC 75, and indeed this case, Re LC.
The latter case had considered, for the first time, the relevance and weight to be attached to the state of mind of a child
when considering his place of habitual residence. Looking in detail at the views of the Supreme Court in Re LC [see
paragraphs 19 – 26], the judge had to revisit the findings of Cobb J for 3 reasons: (i) there was now a new test for habitual
residence; (ii) each child now had party status; and (iii) there was a raft of child-focused new evidence not previously
before the court.
Wood J [at paragraph 55] made several findings as to the state of mind of the children when they moved to Spain,
including the following: they were removed from their English schools without warning; they took few material
possessions; there were emails evidencing a desire to come 'home'; and the mother was ignoring the children's wishes to
benefit her desire to start a new life. Having found the mother's evidence to be 'woefully unreliable', the judge concluded
none of the children had been habitually resident in Spain [paragraphs 61 – 68]. Of particular interest to practitioners might
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be the judge's reasoning in respect of the youngest child (aged only 4 at the time), basing his conclusion on the unity of the
sibling group and the shared experiences of all the children.
Article 13(b) "Intolerability" defence [paragraphs 81 – 103]
Given the children were not habitually resident in Spain it was not strictly necessary to consider this question. However,
the judge did so in the event that he was wrong on habitual residence. He spent some time setting out the current opinions
of the children, expressed to the Cafcass Guardian and their legal representatives, about the prospect of separation
between L and her three brothers. It was clear to professionals and the judge that they were a close-knit sibling group and
separation was 'almost too painful to comprehend'. In light of all the evidence, the judge was of 'no doubt' that the defence
under Article 13(b) was made out.
Child's objections [paragraphs 115 – 124]
Although not asked to consider this question by the Court of Appeal or Supreme Court, the judgement ends with a 'second
look' at the child objections defence under Article 13, which had failed before Cobb J. It was submitted on behalf of the
mother that the judge had no jurisdiction to do so. He disagreed. He accepted that to permit a second look might play into
the hands of a manipulative parent engineering delays in the court process, but the Cafcass High Court team were
experienced in these matters. Therefore, if there had been a 'change of circumstances', the court could reconsider the
question. The primary change of circumstance in this case had been the egregious delay between the first hearing and the
re-hearing (some 15 months).
Looking at Lady Hale's decision in Re M [2007] UKHL 55 and considering his previous findings of intolerability and
psychological harm, the chances of any court returning a child to such circumstances was nil and the defence was made
out.
Summary by Thomas Dance, barrister, 1 King's Bench Walk

Re F (A Child) [2014] EWCA Civ 789
The father sought permission to appeal an order made by Coleridge J on 14 March 2013. It was submitted on behalf of the
father that Coleridge J had been wrong to find that the child was habitually resident in England and Wales and did not
apply the proper test to determining that issue.
The appeal succeeded on grounds that Coleridge J did not adequately explain why he had concluded that the child was
habitually resident in England and Wales and this issue was decided knowing that that the father was challenging
jurisdiction, at a hearing where the father was not present and when notice had been given to him that the question of
jurisdiction was going to be raised.
The Court of Appeal commented that it is clearly established that Brussels II Revised applies to determine the jurisdiction
of the English Court in care proceedings irrespective of whether the other country is a Member state of the European Union.
The Court of Appeal established that it is imperative that the issue of jurisdiction is addressed at the outset of proceedings,
it is also imperative that it is dealt with procedurally in an appropriate manner. For example, while it is now possible to
make an interim declaration, a declaration made on a 'without notice' application is valueless, potentially misleading and
should never be granted. In addition, the Court of Appeal held that the Court cannot come to a final determination as to
habitual residence until a proper opportunity has been given to all relevant parties to adduce evidence and make
submissions.
The Court of Appeal further established that in future every order directing the instruction of an expert, whatever the
discipline, should contain an express recital to the effect that:
"The court is satisfied that the appointment of X is, in accordance with section 13(6) of the Children and Families Act
2014, necessary to assist the court to resolve the proceedings justly."

Summary by Joseph Moore, barrister, 1 Garden Court Family Law Chambers
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W (Children) [2014] EWCA Civ 810
The children, S and N, were made subjects to final care orders in 2012. The care plan was for both children to remain in the
care of the parents under a home placement agreement following the positive engagement and progress evidenced by the
parents during the initial set of proceedings. Shortly after the conclusion of proceedings, in March 2012, S was found to
have fallen from a window in the family home and, whilst the child did not sustain serious injury, the local authority
concluded that the risk posed to both children by remaining at home was no longer manageable and removed the children
from the care of the parents, placing them into foster care.
The local authority did not return the matter to court and, in an effort to bring the matter back to the court arena, the
parents issued residence proceedings. The local authority applied for placement orders and the final hearing was heard in
February 2013. The proceedings were delayed in part due to the termination of the parents' legal aid and both parents
appeared as litigants in person at the final hearing.
The judge granted the local authority's application for placement orders and explained her decision to the parents in very
straightforward terms (an approach endorsed by McFarlane LJ) but initially stopped short of giving a full judgment. The
parents then returned before the judge later that day and stated that they wished to appeal; the judge then gave a full
judgment without the presence of the other parties.
The decision was then appealed and it was argued on behalf of the mother that the judgment failed to comply with the
requirements set down by the case of Re B-S. Other points put on behalf of the mother were that the court and the local
authority failed to give sufficient consideration to the support which could be provided to the parents in an attempt to
manage the potential risk posed to the children and that the psychologist who assessed the parents should have been
called to give live evidence at the final hearing.
The appeal was dismissed with McFarlane LJ finding that, despite the judgment pre-dating the decision in Re B-S, the
judgment itself and the process as a whole did not fall outside the approach endorsed by the court in Re B-S and in Re B.
The judgment was found to be compatible with that approach. McFarlane LJ was particularly critical of the delay in
hearing the appeal, which came some 15 months after the final hearing of the matter.
Sullivan LJ went on to comment that despite the parents appearing at the final hearing in person, the court had made
substantial efforts in order to attempt to ensure that they would be legally represented and accordingly, the court had no
choice but to proceed as it did at the final hearing.
Summary by Michael Jones, barrister, 15 Winckley Square

Re Z (Children) [2014] EWHC 1999 (Fam)
This was a discrete application before the President which was made in the context of ongoing care proceedings. The
putative father of the children, referred to as X, had murdered the children's mother. He refused to take a DNA test to
confirm whether or not he was the father of the children and so the Children's Guardian had made this application.
However, it was X's case that he was indeed the father of the children.
Munby P considers the competing and intersecting rights and interests that arise out of this set of circumstances. He
begins by considering the right of the children to know the truth about their paternity, and considers the jurisprudence,
including that of the European Court of Human Rights, relating to this issue. Whereas the children had the 'right' to know
the truth, X relied on an assertion of his 'right' to keep his genetic and medical data confidential. He relied in particular on
his right to privacy as enshrined in Article 8.
Neither the family court nor the High Court exercising its inherent jurisdiction is allowed to use DNA samples collected
as part of a criminal investigation for purposes other than those prescribed by PACE 1984 and Part V of PACE prohibited
the use of such DNA samples for this purpose. The judgment considers the relevant statutory provisions in some detail.
In this particular case, samples of blood had been recovered from the crime scene following the mother's murder and it
was known that these samples did not belong to the mother. The Guardian's application was for the Metropolitan Police
to disclose copies of the DNA profiles of each of these samples, for a comparison to be made with the DNA profiles of the
children, with the aim of deducing whether X, who was known to have been present at the scene, was the father of any of
the children.
The position of X was that he believed himself to be the children's father, they believed him to be their father, and therefore
DNA paternity testing was unnecessary and he opposed the application in its entirety, a situation described by Munby P
as 'odd'. The father's position in the wider context of the care proceedings was that he sought an ongoing role in the lives
of the children.
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The President identified three issues for the court to determine. Firstly, whether what was being sought was contrary to
section 45 of the Human Tissue Act 2004; secondly, whether it was contrary to Part V of PACE; and, if not, what order the
court should make.
It was common ground between the parties that what was sought did not offend s.45 of the Human Tissue Act although
consideration was given to whether that Act was relevant in any case.
The issue of what was permitted under PACE was more complex. The President accepted the submission on behalf of the
Guardian that Part V PACE did not come into play because the order being sought related to samples that were collected
under Part II of PACE. Therefore, the prohibition in Part V did not thwart the application. There was therefore no
insuperable hurdle or statutory bar to the relief sought and the exercise became one of balancing the competing interests
(both public and private).
Although recognising the force of the public interest arguments against the use of DNA samples for a purpose other than
that for which they had been retained/collected, ultimately the President decided that the need of the children to know
the truth about their paternity must override this. Their 'psychological integrity', and particularly any work that was to
be done with them following the traumatic death of their mother, required the truth to be known.
However, the President emphasised that the order he would make would be limited and subject to stringent safeguards
and that cases such as this are always highly fact-specific and every case such as this would require 'anxious scrutiny' as
to its individual merits.
Summary by Sally Gore, barrister, Fenners Chambers

Re P (A Child: Assessment of Kinship Carers) [2014] EWFC B73
The local authority applied for a care order and a placement order in respect of P who was 3 years old at the time of the
final hearing. P's mother was 14 years of age at the time of his birth and 17 at the time of the final hearing. P had been the
subject of sporadic local authority intervention from birth until he was made the subject of a child protection plan in
August 2013. The mother had experienced poor and neglectful parenting as a child and had a significant criminal history
which included a number of violent offences. The mother opposed the local authority's applications. The father had played
no part in P's life or within the application. At the time of the final hearing he was serving a term of imprisonment.
The mother accepted that the threshold was met. The principal issue for the court was whether P should be placed in the
care of the maternal grandfather and his partner or a care plan of adoption should be sanctioned. The mother, supported
by the children's guardian, applied for an adjournment of the final hearing and for an independent social worker to be
instructed to undertake a further assessment of her father and his partner. They had been the subject of a positive viability
assessment and a negative kinship assessment undertaken by an independent social worker commissioned by the local
authority. This latter assessment had recognised their commitment to P and his positive relationship with them but had
concluded this these positives were outweighed by the numerous risk factors including domestic violence, difficult family
relationships, drug and alcohol abuse and a history of suffering anxiety and depression.
HHJ Bellamy comprehensively summarised the law applicable to each step of the decision making in the case. This
included a consideration of Re B-S (Children) [2013] EWCA Civ 1146, the impact of s.32 of the Children Act 1989 and the
statutory requirement that applications for care and supervision orders be heard 'without delay' and 'in any event within
twenty-six weeks beginning with the day on which the application was issued' (s.32(1)(a)) and the guidance given by the
President in Re S (A Child) [2014] EWCC B44 (Fam.). The court considered the statutory conditions for the placement of
looked after children and accepted that if it were accepted that it was in P's best welfare interests for the court to make a
final care order the local authority would only be able to place P in the care of the maternal grandfather and his partner if
they were approved as foster carers.
The case also contains a useful consideration of the current guidance in respect of the role of, and attendees at, a legal
planning meeting. It highlights the President's observations in this regard in the View From the President's Chambers (2)
and acknowledges that legal planning meetings have a very important role to play in a local authority's case planning and
how such meetings are structured and who should be invited to attend remains flexible and is very much an issue for each
local authority to determine. HHJ Bellamy also considered decision making by the Agency-Decision Maker and concluded
that whilst the guardian's views should be conveyed to the ADM there was no requirement that this should be done before
the ADM makes his/her decision. In this regard HHJ Bellamy accepted that the advice given at paragraph 2.68 of the
Statutory Guidance for Adoption does not accurately reflect the guidance given by the Court of Appeal in Re B (Placement
Order) and, to that extent, is therefore wrong.
HHJ Bellamy rejected the application for a further assessment of the maternal grandfather and his partner. He then
proceeded to undertake an analysis of the arguments for and against each placement option for P and approved the plan
of adoption and granted the applications for a care order and placement order.
Summary by Alison Easton barrister, Coram Chambers
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F-D v The Child and Family Court Advisory Service [2014] EWHC 1619 (QB)
The claimant was the father of the child concerned ('R'). He had been enjoying staying contact with R pursuant to an order
made in 2004 until an incident at a handover in 2008 which involved both the mother and the father making cross
allegations of assault. Contact ceased after the incident, with the mother stating that the child did not want to see the father.
On 23 October 2008 the father made an application for a non-molestation order and a further application for a contact order
(not for an order enforcing the previous order, although this would have been open to him), which came to a First Hearing
Dispute Resolution Appointment (FHDRA) on 3 February 2009. At that hearing the mother had been opposed to any
contact. The parties were interviewed at Court by a Cafcass officer, Mrs Ford. The result of that hearing was that no order
was made in relation to contact. A fact-finding hearing (which had been listed within the non-molestation proceedings)
was listed in May 2009. Prior to that hearing, the father withdrew his application for a contact order.
The father then brought a civil claim for damages, alleging negligence, misfeasance in public office on the part of Cafcass
and breach of his rights under Article 8 ECHR.
The court set out the duties of Cafcass as imposed by section 12 of the Criminal Justice and Court Services Act 2000, which
are child centred, impose a dury to advise the court and to provide information, advice and other support for the families
of children. It considered that there was not a public duty owed by the service to an individual father of a child in
proceedings (paragraph 145). It considered whether there was a common law duty of care owed by Cafcass to the father
in this case and concluded that it was not fair, just and reasonable to impose a duty of care on Cafcass towards the father
(see paragraphs 148 to 160). It further held that even if there had been such a duty, applying the Bolam test of whether their
actions fell outside the standards to be expected of a reasonable body of similar practitioners, there would not have been
a breach of the duty of care in any event.
The Court conducted a detailed inquiry into the events at the FHDRA, the conduct of the Cafcass officer towards the father
and her advice to the judge and the guidance which existed in 2009 as to Cafcass' role at FHDRAs. It concluded that the
officer had not been partial toward the mother, had not accepted the mother's account of events (but had merely accurately
reported the mother's allegations and accurately stated that she opposed contact) and it was not reasonable to have
expected Cafcass to have had a meeting with the child prior to the hearing. Although the Claimant's complaint against
Cafcass had been in part upheld by an internal investigation (which had been the subject of significant delay), the Judge
expressed misgivings about a number of the conclusions drawn by the report, whose author had not been called for cross
examination in this case (see paragraphs 59 to 81).
It was held that there had been a negligent failure on the part of Cafcass to investigate the father's complaint but this had
no impact on the contact application.
Further, the Claimant had not established any actionable loss. He had accepted that he did not intend to commence further
proceedings to re-establish contact with R and, thus, there is no financial claim arising from that. He had lost contact with
R but there was no "psychiatric injury" suffered by him. Further, a claimant could not, through an action in negligence,
seek compensation for upset and hurt to feelings or for the loss of a family relationship (Hamilton-Jones v David and Snape
(a firm) [2004] 1 WLR 924).
In respect of the claim for misfeasance in public office, the Court noted that this would require a finding of bad faith, malice
or an improper motive on the part of the Cafcass officer. Any suggestion that this was the case was rejected by the Court.
In respect of the claim under article 8, it was held that Cafcass did have a duty to ensure that the article 8 rights of the
Claimant were not breached and it was conceivable that had Cafcass acted negligently, the Claimant might have been able
to argue a breach of his article 8 rights which was caused by them. However, at the Judge had found that Cafcass had not
acted negligently, it was not arguable that they had breached the Claimant's article 8 rights and in any event, this would
only have been actionable up to the point at which he withdrew his application.
In the event that the Court had found the claims for damages well founded, it would have considered a sum of £3,500 just
satisfaction for the claim. However, as no breach had been found, the claims were dismissed and no damages awarded.
Case summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

B (Children) [2014] EWCA Civ 814
The application for permission to appeal was brought by the young mother of two children (aged 3 and 18 months),
following the decision to place the children with the paternal grandparents under a special guardianship order ("SGO").
The parents largely accepted the threshold document alleging neglect, failure to engage with offers of support, exposing
the children to domestic violence, and failure to prioritise the children's needs. During proceedings, the children's
great-grandmother (AK) offered her home as a base for the mother to live with the children. An interim care order was
made, with placement of the children with AK as a designated local authority foster carer and the mother continuing to
live in the home with AK and the children. A written agreement set out that AK would be responsible for welfare
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decisions and would supervise all contact between the mother and the children. The children also stayed with the paternal
grandparents for three days and two nights each week.
At a final hearing, it was asserted that whilst the mother and the children were living with AK, it was in fact the mother
who was providing the primary care to the children, with AK taking a back seat; however this evidence was disputed.
The mother advanced a shared care arrangement between her and AK. After three days of evidence, the judge decided to
place the children with the paternal grandparents under a SGO.
In applying the welfare checklist, the judge concluded that whilst there are advantages in maintaining the bond with their
mother, the children's overriding need was for a secure and stable home. The judge considered that the removal of the
children from their mother's care and placing them with the paternal grandparents was justified in the light of a
proportionality assessment considering the positives and negatives of each option. The judge concluded that the SGO was
the only option that would offer the children the guarantee of a stable home life. Overnight contact with the mother was
provided for to take place at AK's home.
The mother issued a notice of appeal and a stay was granted in respect of the removal of the children. The mother's
grounds of appeal included that the judge had made errors of fact, that the SGO was not proportionate to the need to
protect the children, and that insufficient consideration was given to the reduction in contact.
The court of appeal noted the considerable difficulties in challenging findings of fact made by judges at first instance, as
the appeal court does not have the "wealth of detail" that the trial judge had, including hearing the evidence and being able
to assess demeanour. Although the judge dealt with the dispute as to the extent to which the mother was providing
primary care to the children in judgement, the appellate court did not have any notes or transcripts of the evidence. It was
therefore not possible to contemplate overturning the judge's conclusion as to who, between AK and the mother, was the
primary carer for the children.
In considering whether the order for placement with the paternal grandparents was wrong, the court considered that the
criticisms of the judge's approach to the proportionality argument fell away. The judge was right to consider that the
mother's proposed arrangement of shared care moving towards independence was a fundamental change rather than
maintaining the status quo and there were significant concerns about the role AK would be able to continue to play in the
light of her health. The judge engaged with the key issues and could not criticised for giving the greatest priority to finding
a secure and stable home for the children now, which could only be achieved by placement with the paternal grandparents
under a SGO.
The final issue raised was the substantial reduction in contact between the mother and the children. The appellate court
noted that it is unlikely to engage in fine-tuning of contact arrangements unless it is plain that the judge made a
fundamental error in analysing the relevant issues - there was no such error in this case. Any issues around contact should
have been raised with the judge at first instance and could now be referred back to that judge to revisit the issue if justified.
Permission to appeal on all grounds was refused as there was no reasonable prospect of success.
Summary by Ariel Ricci, barrister, Coram Chambers.

B (A Child) [2014] EWCA Civ 843
B, a ward of the court, aged 9, had been removed from the jurisdiction by her mother in order to avoid the consequences
of orders previously made by the court. The judge needed to enlist the assistance of the mother's wider family in locating
B and ordered the maternal grandparents and the mother's partner to provide certain information and to lodge their
passports with the court. The judge ordered B's elder half-brother, aged 16, to provide certain information, to lodge his
passport with the court and to attend court and give evidence. A penal notice was attached to the order. J attended court
and gave evidence and the judge made findings as to his candour. J appealed.
The court recognised the situations where the court might make a passport order. However in this case the judge made
the passport order to induce the maternal grandmother and L to "apply their minds to the essential task of putting
persuasion / influence / pressure on the mother to return to the jurisdiction." The court found that this was not a
permissible basis upon which to make a passport order.
The court made no distinction between a coercive order where the coercive method used is incarceration and a coercive
order where the coercive method used is a passport order and found either form was equally outside the court's powers.
Furthermore the court found that as L was a child the judge was wrong to make a passport order in relation to L. The judge
was also wrong to apply a penal notice to the order in respect of L as he was 16 and could therefore not be imprisoned or
detained for contempt. The court found that the judge erred in ordering J's attendance at court to give evidence. There was
nothing in either the transcript of the proceedings or the judgment to suggest that the judge applied his mind to the matters
which Re W (Children) (Abuse: Oral Evidence) [2010] UKSC 12 required to be considered. The finding that J has not been
candid in his evidence could not stand as the order compelling his attendance had been a serious procedural irregularity
which made the finding unjust. Appeal allowed.
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Summary by Georgina Clark, barrister, Field Court Chambers

Carpenter v Secretary of State for Justice [2012] EWHC 4421 (Fam)
This case concerned an appeal against two decisions of a gender recognition panel in which the appellant contended that
her application for a gender recognition certificate was rejected. Pursuant to the Gender Recognition Act 2004, an appeal
may be made to the High Court on a point of law against a decision to reject an application. The respondent to the appeal,
the Secretary of State for Justice, argued that, firstly, the two decisions in question did not involve, or amount to, a rejection
of the appellant's application. Secondly, the appeal was made out of time.
Having undergone gender reassignment surgery in 2005, the appellant submitted an application for a gender recognition
certificate on 12 May 2011. As required by s 3(3) of the Act, the appellant had submitted with her application a report from
a specialist consultant psychiatrist with whom she had had a number of meetings. The report listed what the procedures
she had undergone "would have amounted to".
The panel first considered her application on 25 August 2011. Following their deliberations, the panel issued a formal
document in which they sought further information "providing details of the surgery and treatment" the appellant had
undergone. No reference was made to the report of the consultant psychiatrist submitted with the application. The
appellant produced a letter from her GP who confirmed that she had examined the appellant since the surgery, but could
not provide exact details of the operation carried out.
The panel convened again on 29 September 2011, and once again considered the information insufficient. Further
directions were given for a "short letter" or further report from the GP containing the "full details of the gender
reassignment surgery".
The appellant then obtained a "medical report pro-forma for gender recognition" from the surgeon who performed the
operation, which listed the procedures that the appellant had undergone. On 21 November 2011, she was subsequently
successful in obtaining the certificate.
The appellant complained of her treatment by the panel. On 24 April 2012, she received a letter which explained that the
panel had not been satisfied that she had produced evidence to meet the requirement of s 3 of the Act, the report of the
consultant psychiatrist having stated what the procedures would have amounted to rather than stating what they were.
In considering the appellant's argument, Holman J set out the applicable statutory provisions. The appellant relied heavily
on s 2(3) of the Act which states that "[t]he panel must reject an application under Section 1(1) if not required by sub-section
(1) or (2)". Thus, it was argued that the decisions on 25 August and 29 September 2011 amounted to a decision by the panel
to reject the application.
Holman J considered that by virtue of the scheme under the Act, and in particular Sch 1 to the Act (and those parts
highlighted in his judgment), the panel has a judicial or quasi-judicial power. In addition, s 3(6) of the Act clearly
contemplates that the panel, acting judicially or quasi-judicially, may require additional evidence or information. His
Lordship therefore determined that the decisions and directions in August and September 2011 were "precisely analogous
with similar directions-type hearing in other forms of judicial or quasi-judicial decision making. The making of such
directions in no way or sense amounts to 'rejecting' the substantive application." The panel, therefore, never rejected the
application.
Holman J went on to consider the argument that the appeal was out of time. He found that the letter of explanation the
appellant received in 2012, was not the reasons for the panel's decision. The decisions were contained in the short
directions given in August and September 2011. The learned judge considered that there was a tension over whether the
Family Procedure Rules 2010 were relevant to this case, or whether the applicable rules were the Civil Procedure Rules.
That tension was brought to the attention of the Secretary of State for Justice. In any event, in this case it was not necessary
to determine which rules applied as the appeal had been brought many months out of time.
Appeal dismissed.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk
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Kaur v Dhaliwal & Another [2014] EWHC 1991 (Ch)
The trial judge had found that the Claimant was a person to whom section 1(1A) of the Inheritance Act 1975 applied,
namely a person who "during the whole of the period of two years immediately before the date when the deceased died…
was living (a) in the same household as the deceased, and (b) as the … wife of the deceased." That question had been
considered as a preliminary issue in the Claimant's application for provision out of the Deceased's estate. The Defendants
who are the Deceased's sons appealed against that decision.
It was the Defendants' case that the decision was not one that was open to the judge on the findings of fact that he had
made. Those facts were as follows:
a) The claimant met the Deceased in May 2005, a few months after the Deceased's wife had died.
b) In June 2005 the Claimant and Deceased had become engaged. At that time the Deceased was living at his family
home 14 Crosslands, Southall with his two sons, the Defendants. The Claimant and Deceased decided to keep their
relationship a secret until the Deceased's oldest son married the following year. They would often spend the night
together at the Claimant's flat, they had a sexual relationship and the Claimant gave up her job to work full time with
the Deceased in his café in Hounslow. Their relationship became known and the Deceased's family strongly
disapproved.
c) Between July and September 2006 the Claimant and the Deceased lived together at 33 Sandown Close (a property
owned by the Deceased).
d) In September 2006 both the Claimant and the Deceased left 33 Sandown Close, the judge could not fully determine
where the parties lived immediately after but the following findings were made:
i) For about one month in around January 2007 the Deceased made a family visit to India with his younger son;
ii) For about two weeks prior to July 2007 (in May or June of that year) the Claimant and the Deceased stayed with
a friend of the Claimant's.
e) At the beginning of July 2007, the Deceased's properties at 42 Solway Road became vacant and the Claimant and the
Deceased moved in. They lived together at the property until the Deceased's death in June 2009.
It was found by the trial judge, and was not challenged, that the statutory criteria of 'living in the same household' and 'as
the wife of the Deceased', had been established for the period of time the Claimant and the Deceased spent living at 33
Sandown Close between July and September 2006, and for the time they spent living together at 42 Solway Road between
July 2007 and June 2009. The latter period fell about three weeks short of the two year requirement under the statute.
However, the trial judge determined that once the 'qualifying relationship' had been established between July and
September 2006, it never ceased; the parties remained living in the same household even though not always under the
same roof up until the death of the Deceased and thus the statutory criteria was satisfied.
The trial judge relied on the Court of Appeal authority In re Dix, deceased [2004] 1 WLR 1399, holding that periods of
physical separation did not necessarily terminate the qualifying relationship that had been established. The trial judge
reasoned that it was important to consider the cause of the physical separation in September 2006; he found that it was not
because of 'any cooling off or fracture in the relationship' between the Claimant and the Deceased, it was to give the
Deceased the opportunity to rebuild his relationship with his sons and his wider family. The trial judge noted that during
the period they were not cohabiting they were spending every day together in the Deceased's café (save for during his
month long trip to India) and he found that throughout their relationship they had always looked for opportunities to
reside together wherever possible.
In their appeal, the Defendants accepted that parties can satisfy the statutory criteria although temporarily separated, for
instance when one is visiting his or her family without the other. For that reason, the Defendants took no point in respect
of the period in January 2007 when the Deceased went to India for a month or so with his son to visit their family there.
However, it was the Defendants' case that the facts of this case were strikingly different from those of In re Dix; in that case
the parties had a relatively short separation after living together for many years, whereas in this case there had been a gap
of 8 or 9 months of the parties living apart after a relatively short period of three months of them living together. The
Defendants argued that it was a question of degree, and on the facts of this case the learned Judge had gone too far.
Mr Justice Barling dismissed the Defendants' appeal. He accepted that the circumstances of the case were indeed very
different from those In re Dix, but he held that the different factual circumstances did not affect the nature of the test, which
is, in essence:
(1) Whether there is a settled relationship creating a tie between the parties, evidenced not simply by "their living under
the same roof but by the public and private acknowledgment of their mutual society and the mutual protection and
support that binds them together", and, if so,
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(2) Whether that relationship has irretrievably broken down or, rather, is merely suspended, with any interruption
being transitory.
Mr Justice Barling concluded:
"On the facts as he found them the Judge was, in my view, entitled to conclude that the parties' settled relationship,
which admittedly fulfilled the statutory criteria from July to September 2006, continued throughout the disputed
period until the Deceased's death. Those facts included the following: that day in, day out, throughout the disputed
period, the parties were together working in the Deceased's café (save for the period when he visited India); that their
settled establishment at 33 Sandown Close was interrupted in September 2006 for family reasons unrelated to the
ongoing state of their own relationship; that they were undoubtedly under the same roof for some 2 weeks in
May/June 2007 before resuming a permanent establishment at 42 Solway Close in July 2007; and that their engagement
to marry subsisted throughout with the knowledge of their respective families."
Case summary by Amy Perkins, barrister, 1 Hare Court

LB of Waltham Forest v AD [2014] EWHC 1985 (Fam)
This High Court decision concerned reporting restrictions in care proceedings.
The local authority sought to restrict publication by the press and broadcasting media of the identity of a child, EI, whose
father was awaiting trial for the alleged murder of EI's mother.
The local authority's application for an injunction pursuant to s.39 of the Children and Young Persons Act 1933 before the
trial judge failed because EI did not come within the remit of s.39 of the Act. Accordingly, the local authority applied to
the High Court for a reporting restriction order.
At the time of the hearing, the case had already been the subject matter of some press reporting. The court was told that
some newspaper editors had voluntarily elected not to name EI within reporting of the father's criminal trial.
The court considered the interrelation between the Article 8 right to respect for private and family life, the Article 10 right
to free expression, and Section 12 (4) of the Human Rights Act 1998.
Applying the House of Lords decision in Re S (A Child) (Identification: Restriction on Publication) [2005] 1AC 593, Mr Justice
Keehan observed at [§7]:
"It was held that an intense focus on the comparative importance of competing rights under Articles 10 and 8 was
required; that neither Article has presumptive weight over the other and the proportionality test must be applied to
each."
On careful analysis of the specific facts of the case, Keehan J refused the local authority's application for a reporting
restriction. He was not persuaded there was sufficient evidence that EI would suffer harm as a consequence of being
named within any reporting of her father's trial to justify interference with press freedoms.
As a matter of future good practice, the judge expressed the need for such applications to be made promptly: [§25]
"If an order is so important and essential to protect a child's interests then local authorities must consider making
appropriate applications at the earliest possible time."
Clearly an application made late may prejudice the claim if the 'horse has already bolted'.
The judgment also highlighted the requirement to provide adequate notice to the media through the Copy Direct Service.
The case had had to be adjourned at an earlier date because inadequate notice had been given to enable the Press
Association to attend and make submissions. Mr Justice Keehan guided future applicants at [§26] to give "proper and
adequate notice to the press and broadcast media," adding further: "In this case, the giving of just a few hours' notice is
simply and wholly unacceptable." The judge observed that the practice of giving sufficient notice to the media might
provide alternative remedies to reporting restrictions. For example, in the first instance he encouraged prospective
applicants to write to editors of the press and broadcast media (either directly or through the Press Complaints
Commission, soon to be replaced by the Independent Press Standards Organisation) to seek their cooperation or voluntary
self-censorship before making an application to the court.
Summary by Charlotte Hartley, barrister, 1 King's Bench Walk
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Re P (Children) [2014] EWCA Civ 852
The mother, a German national who left Germany 12 years ago, made an application to permanently relocate herself and
the two children to Germany. The father, also a German national who had left 18 years previously, objected. The court
refused the mother permission and found that the mother's real motivation for the application was to interfere with the
children's relationship with the father by restricting contact.
The mother appealed. The father argued that the judge was entitled to come to the view as to the mother's motivation and
in any event, this had not been a decisive factor in the judge's decision. The father pointed to the fact that the judge had
undertaken a welfare analysis and within that the mother's motivation was not referred to.
The Court of Appeal disagreed with the father's submissions. Lord Justice Ryder considered that the judge's value
judgment as to the mother's motivation was central to her determination. He considered that the emphasis of it within the
judgment indicated that it was not peripheral in the judge's mind to the question being decided. Having made that
decision, Lord Justice Ryder found that the transcript of evidence of the mother did not support the conclusion reached by
the judge in relation to her motivation. He accepted that the judge was entitled to rely upon the father's evidence, but on
the question of motivation, there were no relevant particulars in the judgment nor were there particulars provided to the
Court of Appeal- whether in the transcript of the father's evidence or otherwise.
The Court of Appeal granted the mother permission to appeal, allowed the appeal, set aside the order of the court below
and remitted the matter to be re-heard by a different judge.
Case summary by Laura McMullan, barrister, Coram Chambers
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