Family Law Week August 2014 - 1

August 2014

News

1

Articles

NEWS
Children’s residence tests breach their
rights, says Human Rights Committee
The Joint Committee on Human Rights has concluded that
the impact of the legal aid residence test on children will lead
to breaches by the United Kingdom of the United Nations
Convention on the Rights of the Child (UNCRC) because it
will in practice prevent children from being effectively
represented in legal proceedings which affect them.
These conclusions are contained in the latest report of the
Parliamentary Joint Select Committee on Human Rights,
Legal aid: children and the residence test.
The Government proposes to implement its residence test
policy by means of an affirmative statutory instrument,
which it laid in draft on Monday 31 March. The Committee's
report looks at that statutory instrument, particularly in
relation to its likely effect on children. It regrets that the
Government's proposal was not introduced by primary
legislation to allow both Houses to scrutinise and amend its
provisions, and it urges the Government to withdraw the
instrument as currently drafted. If the Government does
decide to proceed by affirmative instrument, the Committee
expects the newly laid instrument to reflect its concerns as
set out in its report with regard to its impact on children.
The Committee states that the Government's justification for
its residence test proposal – to ensure that only individuals
with a strong connection to the United Kingdom can claim
civil legal aid at the UK taxpayers' expense – cannot be
applied fairly to children. It concludes that, if the residence
test applies to children, it cannot see any way to ensure that
the views of children are heard in any judicial or
administrative proceedings affecting the child, as required
by Article 12 UNCRC, or to ensure that the child's best
interests are a primary consideration in such proceedings, as
required by Article 3.
The Committee's report set out in some detail the potential
impact of the residence test on four particular categories of
children:
Ÿ unaccompanied children,
Ÿ undocumented children,
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Ÿ children with special educational needs or disabilities,
and

Ÿ Requiring all schools to provide training on FGM in the
remaining in-service training days in 2014 and
Headteachers to read guidance or face funding penalties.

Ÿ section 17 and 20 Children Act 1989 cases.
Changes to the law on FGM
Dr Hywel Francis MP, the Chair of the Committee, said:
"We welcome the positive changes to the legal aid
proposals the Government has made in response to our
first report on this subject – particularly to exempt
refugees from the residence test. However, as long as
children have a legal right to take part in proceedings
which affect their interests, it is wrong – indeed
unlawful – to make it more difficult for a particular
group of children to exercise that right. We do not feel
that the Government has supplied enough evidence to
justify why children should not be excluded altogether
from the residence test, and we feel that it has not given
enough thought to some of the practical obstacles which
children will face. Given the critical conclusions reached
by two other parliamentary committees about this
instrument, I think the Government should withdraw it
immediately."
The report is here.

‘Immediate action needed to stop
FGM in the UK’
The Home Affairs Committee of the House of Commons has
published its report, Female genital mutilation: the case for
a national action plan. The Committee recommends the
immediate implementation of a national action plan and
specific steps to respond to this growing crisis. The
Committee found:
Prosecuting FGM
Ÿ A number of successful prosecutions would send a clear
message to those involved that FGM is taken with the
utmost seriousness in the UK and will be punished
accordingly. There should be an extension to the right to
anonymity to include victims of FGM to aid prosecution.
Ÿ The good example of France should be emulated and
there is a case for a system that empowers medical
professionals to make periodic FGM assessments where
a girl is identified as being at high risk.

Ÿ The introduction of FGM protection orders similar to
those which exist for forced marriage.
Ÿ Making the failure to report child abuse a criminal
offence if other measures to increase the level of
reporting are not effective in the next 12 months.
Better services for women and girls living with FGM
Ÿ The provision of better services for women and girls
affected by FGM including refuge shelters for those at
risk.
Keith Vaz MP, Chairman of the Committee said:
"FGM is an ongoing national scandal which is likely to
have resulted in the preventable mutilation of thousands
of girls to whom the state owed a duty of care.
Successive governments, politicians, the police, health,
education and social care sectors should all share
responsibility for the failure in recent years to respond
adequately to the growing prevalence of FGM in the UK.
We need to act immediately.
It is unacceptable that those with clear access to evidence
of these crimes do nothing to help those at risk. We must
follow the example of France and remove any barriers to
referral. Conversations and checking must become the
norm. In 12 months' time, if reporting does not increase,
we must make a failure to report a criminal offence.
We owe survivors of FGM the chance to save others
from this horrific abuse. Being able to provide
anonymous testimony and having a safe place to call
home is essential to help eradicate this practice. We must
use every opportunity the law allows to give victims a
voice.
We pay tribute to the work of a small number of
individuals and groups who have worked tirelessly to
raise awareness of FGM. The UK should be an
international leader in its response. The Prime Minister's
summit later this month presents a vital opportunity to
demonstrate that leadership and I hope that our
recommendations will be adopted in full."

Professionals in all sectors should ensure the safeguarding The report is here. An article by Melanie Hepworth of
Covent Garden Law, written in anticipation of the report, is
of at-risk girls
here.
Ÿ The Multi-Agency Guidelines on FGM should be
placed on a statutory footing to provide a stronger
incentive for the provision of training on FGM to all
those who need it.
Ministers urged to accept Mediation
Ÿ The inclusion of mandatory questioning on FGM for Task Force recommendations by NFM
antenatal booking interviews and at GP registration, and
changes to the Personal Child Health Record/Red Book National Family Mediation has welcomed the publication
to refer explicitly to FGM.
of a report by the Mediation Task Force, chaired by David
Norgrove, which recommends making mediation
awareness meetings free for all for one year. However,
lawyersupportedmediation.com, believes that by failing to
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involve lawyers in the mediation rescue plan, the task force
has missed a valuable opportunity.
The task force was created because publicly funded
mediations have fallen substantially as an unintended
consequence of the implementation of the Legal Aid,
Sentencing and Punishment of Offenders Act 2012 (LASPO)
and the loss of a major referral mechanism from legal aid
lawyers to mediators. Attendance at a MIAM had been for
most people a pre-requisite to being able to obtain legal aid
to engage a solicitor. This has resulted in an increase in the
number of litigants in person in the family courts, many not
representing themselves through choice. In addition, the
report says, too many people, including even some
solicitors, do not understand that legal aid is still available
for mediation.
The recommendations of the task force are:
Ÿ We recommend that MoJ should undertake a sustained
low level campaign to increase awareness.
Ÿ We welcome the consideration currently being given by
MoJ to the creation of a single authoritative, lively and
interactive web presence and help line.

central focus.
Ÿ We recommend that MoJ should review with the FMC
by the end of this year whether and how far the
McEldowney
recommendations
have
been
implemented and what further action is required.
Ÿ We recommend that the MoJ should clarify the elements
of the LAA contracts with mediators that would enable
it to achieve its strategic objectives.
Ÿ We believe it would be right for the Law Society and the
SRA to consider whether the regulations should enable
solicitors to see both parties together where they want
that, for example when they have mediated.
Ÿ We recommend that options to include children should
be urgently reviewed and a small, interdisciplinary
group is established to improve training and
supervision and registration in this area and update
guidelines; and ensure that the FJYPC Charter is
updated to include mediation and provide a coherent
blueprint for hearing children's voices in DR processes
in future.
Jane Robey, NFM Chief Executive, responded:

Ÿ We urge the Government to consult with the Family
Procedure Rule Committee to revise the unhelpful and
archaic use of language in court forms and guidance
(with particular reference to the divorce petition).
Ÿ We join all those who have urged the government now
to abolish fault based divorce.
Ÿ MoJ should consider the paying for all MIAMs for a
period of twelve months.

"The Government has for some time been saying it
wants professional family mediation to succeed, and
now Ministers can show they are serious about changing
the culture of divorce and separation by swiftly
accepting this key recommendation.
"The underspend in Legal Aid for mediation caused by
the collapse in referrals of the past 12 months or so
means the money is there to make this move. We trust
the political will is there too."

Ÿ We recommend that the fee paid to mediators for
MIAMs should be increased for a fixed period of three However, lawyersupportedmediaition.com considers that
years.
the recommendations made by the task force do little to
address how to establish a financially viable and scalable
Ÿ We recommend that the LAA should fund the non- market for family mediation.
legally aided person for the first single session
mediation for a period of three years.
Marc Lopatin, founder of lawyersupportedmediation.com,
said:
Ÿ We recommend that the £200 settlement fee for
obtaining a consent order once an agreement has been
"Promoting mediation as a front line service – or a first
reached in mediation should be increased to £300 for
port of call – is deeply flawed given the primacy of
financial and all issues cases only.
meeting client need. The taskforce's decision to
recommend additional subsidy where existing subsidy
Ÿ We recommend that the LAA consider waiving the
has failed is evidence that ministers continue to believe
second eligibility test so that the initial eligibility test
promoting mediation in its own right will lead to a vast
would continue to be valid for six weeks following
increase of attendee numbers.
initial checks by the mediator.
"... If ministers are serious about scaling up the benefits
Ÿ We recommend that mediation should be an exempt
of family mediation, they will recognise the fallacy of
service for the purposes of the Residence Test.
positioning it as a front line service. You can't legislate
for long-term cultural change but you can get more
Ÿ We recommend that consideration should be given to a
people in front of mediators."
capital disregard for mediation cases analogous to the
over 65s disregard.
The report is here.
Ÿ We recommend that MoJ should review the process to
give clarity about the future role of assessment, SPIPs
and MIAMs to build on what works and to promote
inter-agency partnership working with the client as the
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MIAM attendance in Birmingham and
Manchester fell by 73%

"It is an important finding, to know that the drive to
speed things up did not distort the court outcomes of
care cases. This confirms that we can be optimistic about
the benefits of speeding up care proceedings, without
impairing justice."

Last month the Ministry of Justice published legal aid
statistics for 2013/14 showing a 38% year-on-year drop in
the number of mediations getting underway. As a result of Dr Dickens added:
a Freedom of Information Act request, the Government has
now released regionalised details.
"We need to remember two things though. First, the
Tri-borough pilot took place before the new Public Law
The greatest falls in MIAM attendance were in Birmingham
Outline was introduced, and the three authorities are
and Manchester – by 73% to 604 and 543 attendances
relatively small and well-off. We still need to see what
respectively. The smallest decline was in Bristol but that still
happens to care cases now that the changes are on a
showed a fall of 51%.
national basis. Second, reducing duration is not only a
matter of changing social work practices and court
Mediation starts declined most severely in Brighton – by
processes, because there are fundamental features about
57% to 366. By contrast Newcastle fell by only 11% to 249.
the cases that have an impact too. Notably, these are the
ages of the children, the number of children and the
The
regional
statistics
are
set
out
on
the
plan/order applied for. For example, cases involving
lawyersupportedmediation.com website here.
several children with different orders tended to last
longest, a median of over 40 weeks. However, there are
no straightforward patterns and we still need a clearer
understanding of why some apparently similar cases
Quicker care proceedings do not
conclude much more quickly, or much slower, than
distort court outcomes, pilot suggests others."
An updated evaluation of the Tri-borough care proceedings
pilot has found that there were no significant differences
between the pattern of final orders made on the cases in the
pilot year, compared to the year before.

A further benefit of speedier care cases is that children are
less likely to experience changes of placement. The number
of children who did not experience a move during
proceedings increased from 42% in the pre-pilot year to 71%
during the pilot.

The Tri-borough care proceedings pilot was led by the
London boroughs of Kensington and Chelsea, The full report is available on the Centre for Research on
Hammersmith and Fulham, Westminster, working in Children and Families website.
conjunction with the courts and Cafcass. It ran from April
2012 to March 2013. It was a concerted effort to reduce the
duration of care proceedings to 26 weeks, in advance of
Bar Human Rights Committee
national moves in that direction.

welcomes report on FGM
The project was evaluated by the University of East
Anglia's Centre for Research on Children and Families.
The research team was Dr Jonathan Dickens, Dr Chris
Beckett, Sue Bailey, Dr Sara Connolly and Dr Penny
Sorensen. An initial evaluation report was published in
September 2013. This found that the median duration of
care proceedings had fallen from 49 weeks in the pre-pilot
year, to 27 weeks in the pilot. Interviews with social
workers, Cafcass guardians, judges and lawyers, including
lawyers who represented parents, showed a shared view
that this had been achieved without compromising
thoroughness or fairness to parents.
The update report, available on the Centre for Research on
Children and Families website, has additional information
about the court outcomes. The pattern of final orders was
broadly the same for cases in the pilot year as in the year
before. The proportion of cases ending in care orders only
had fallen, and the proportion ending in special
guardianship orders had risen, but these differences were
not statistically significant (that is to say, they could be the
result of normal year-to-year variation). The proportion of
cases ending in a care order and placement order together
was almost exactly the same.
Dr Jonathan Dickens, one of the authors of the report, said:

The Bar Human Rights Committee (BHRC) has welcomed
the Home Affairs Committee's report on female genital
mutilation. In submitting written evidence to the
Committee's investigation into FGM the BHRC's opinion
was that the UK was failing to meet its obligations under
international law in its response to FGM. The Home Affairs
Committee's report, which has been commended by
campaigners and NGOs, recommends the immediate
implementation of a national action plan and specific steps
to respond to this growing crisis.
In a statement released after the publication of the report the
BHRC has stated:
"The UK's obligations under international law require it
to do more than simply prohibit FGM in law; it is
obligated to take positive public policy action to
eliminate FGM. We welcome that this fundamental issue
is reflected in the report of the Home Affairs Committee."
The current prohibition in the criminal law has been widely
critcised as being inadequate to the task of preventing FGM.
Accordingly the BHRC especially welcomes the
recommendation that the government introduce civil
protection measures – as recommended in BHRC's
submission.
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It is hoped that civil protection will give women and girls at
risk of FGM more control over how the law protects them
and also facilitate prevention of FGM rather than
attempting to identify and punish the perpetrators in the
aftermath.
The BHRC evidence to the Home Affairs Committee was
submitted by Felicity Gerry QC, Dexter Dias QC, Zimran
Samuel, Theodora Christou, Felicity Gerry, Courtney
Perlmutter, Sam Fowles and Charlotte Proudman.
The Home Affairs Committee's report is here. The full
response of the Bar Human Rights Committee is here.

The Office of the Children's Commissioner's two-year
national Inquiry into Child Sexual Abuse In The Family
Environment will seek to determine how widespread it is,
what must be done to support the victims, and how it can
best be prevented. The Inquiry will investigate children's
experiences of this type of sexual abuse and make
recommendations on how services should respond. It will
examine evidence of what works well to prevent it from
occurring, as well as how children who have experienced it
should be helped. The forced marriage of children will fall
within the scope of the Inquiry as this invariably leads to
child sexual abuse.
The report is here.

Civil partnership conversion fee
waived for one year

Private law children cases fall by 37%
in June, according to Cafcass figures

The Minister for Equalities, Sajid Javid MP, has confirmed
to the House of Commons that same-sex couples in civil In June 2014, Cafcass received a total of 2,651 new private
partnerships will be able to convert their relationships to law cases. This is a 37% decrease on June 2013 levels. The
marriages without a fee from 10 December.
number of cases in the last three months totaled 8,095. This
compares with 13,455 for the same period in 2013 and
Mr Javid said the conversion fee would be waived for one represents a fall of 39%.
year for couples who those couples who entered into civil
partnerships before same-sex marriages was introduced. For the month-by-month figures, please click here.
The Minister confirmed to the House that draft regulations
would be laid before Parliament immediately.
Mr Javid's statement to the House can be seen here.

Care applications in June 2% up on
last year, according to Cafcass

In June 2014, Cafcass received a total of 866 care
applications. This figure represents a 2% increase compared
to those received in June 2013. However, the total for the last
quarter – 2,530 – is 8% down on the same quarter last year
A report into child sexual abuse in the family environment when there were 2,755 cases.
has revealed alarming gaps in knowledge about its
prevalence, effects, and how best to prevent it. Concern The month-by-month statistics are available here.
about the findings has led the Deputy Children's
Commissioner for England to use the Children's
Commissioner's legislative powers to today launch a
Jamie Cooper-Hohn’s appeal against
national inquiry into this troubling form of child sexual
refusal of expert evidence fails
abuse.

Report reveals alarming gaps in
knowledge about family child abuse

The report, 'It's a lonely journey' A Rapid Evidence
Assessment on Intrafamilial Child Sexual Abuse is based on
an examination of 57,226 research studies into child sexual
abuse commissioned by the Office of the Children's
Commissioner from Middlesex University. It found glaring
omissions in what is known about child sexual abuse in
family environments. This includes an almost complete lack
of research directly looking into children and young
people's experiences of what would help to prevent it or to
support those who have been abused. The report highlights
a particular lack of knowledge about the experiences of
disabled children and those from minority ethnic groups. It
also finds that most services to support people who have
experienced child sexual abuse within a family context are
targeted at adult survivors rather than children.
Worryingly, little is known about the prevalence of longterm psychological and physical harm caused by sexual
abuse in family environments and almost nothing about the
economic cost this places on society.

The Court of Appeal has dismissed the appeal of Jamie
Cooper-Hohn, wife of Sir Christopher Hohn, the owner of
hedge fund management entities controlling funds worth
over $1 billion.
In the wake of the Court of Appeal's judgment, handed
down on the 18th June and now published, the application
by Mrs Cooper-Hohn for financial remedy from Sir
Christopher proceeded in the High Court last week, heard
by Mrs Justice Roberts. The case has been described in the
press as 'UK's wealthiest divorce case'. In last week's
hearing Roberts J refused to support a ban on all reporting
and said that she had to balance the needs of confidentiality
and privacy for those involved in the case with the
principles of open justice and press freedom. A report of
that hearing is here.
The Court of Appeal judgment in Cooper-Hohn v Hohn [2014]
EWCA Civ 896 has been published here.
The appeal was against Coleridge J's refusal of an
application by the wife for permission to adduce expert
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evidence as to the value of management entities through
which the husband receives financial reward for the
profitable management of a hedge fund. Coleridge J
justified this decision as follows:
i. The proposed evidence was speculative in the sense of
being theoretical and unlikely to be relevant to an issue
in the case given that it is intended to be no more than a
valuation of capitalised earnings.
ii. The issues had been identified and disclosure before
procedural preparations had been made in accordance
with consent court orders made long ago in the full
knowledge of the asserted issue now identified by the
wife. Throughout the proper processes of the case and
attempted dispute resolution, the proposed evidence
had not been claimed to be necessary and it was no more
so at the point of the application.
iii. The application was made very late and in breach of
the court's timetable and orders, compliance with which
is a pre-requisite of the overriding objective and the fair
trial of the individual case and, indeed, of all cases
before the court.
The Court of Appeal refused permission and dismissed the
appeal. They held that Coleridge J was right on each basis
and that there was no real prospect of success in the appeal.

of the Joint Committee on Human Rights that the test
will put the UK in breach of its obligations under the UN
Convention of the Rights of the Child. The test places a
huge administrative burden on legal aid practitioners
who will have to apply the test to all clients including
British nationals. We have serious concerns that many of
the most vulnerable clients will not be able to provide
the necessary documentation to satisfy the test and will
be denied legal aid to which they should be entitled.'
Matthew Reed, Chief Executive of The Children's Society,
agreed, saying:
'By voting to restrict legal aid only to people who have a
"strong connection" with the UK undermines the
government's commitment to protect victims of
trafficking under the Modern Slavery Bill.
'Many of the most vulnerable children – including those
trafficked into a range of abuse – will be prevented from
challenging damaging decisions that determine their
fate, putting them at risk of further exploitation.
'Legal aid is critical to protecting children's rights. It is
vital the government abandons its damaging plans to
introduce a residence test for civil legal aid and put
children's welfare and rights first.'

You can read the Commons debate here. The Legal Aid
For the judgment and a detailed summary of it, written by Agency's draft guidance for the residence test is here.
Joshua Viney of 1 Hare Court, please click here.

No specialist lawyers available to
Law Society condemns residence test Citizens Advice Bureau clients
decision for legal aid
following legal aid cuts
The Law Society has condemned the government's decision
Nine out of ten Citizens Advice Bureaux (92 per cent) are
to impose a residence test on civil legal aid eligibility.
finding it difficult to refer people to the specialist legal
advice they need since cuts to legal aid came into effect last
Members of Parliament have voted to pass a measure that
year, the charity has found.
prevents access to legal aid for non-UK residents who may
have a compelling claim.
Citizens Advice is reporting it is now extremely hard to get
legal aid concerning issues such as relationship breakdown,
Two parliamentary select committees have issued critical
housing or employment disputes. Where limited provision
reports concerning the proposal: the Joint Committee on
of legal aid remains people have to meet very stringent
Human Rights (JCHR) warned in a report last month that
criteria. The length of time it takes to get legal aid means
the residence test will inevitably lead to breaches by the
people's situations often become far worse than they would
United Kingdom of the United Nations Convention on the
have had there been earlier intervention.
Rights of the Child, while the Joint Committee on Statutory
Instruments (JCSI) has said of the case put forward by the
In some cases legal aid is now simply not available, such as
government that it 'does not find these arguments
challenging unfair benefit decisions.
persuasive.'
Chief Executive of Citizens Advice, Gillian Guy, gave
An internal Ministry of Justice document has revealed that
evidence to the Justice Select Committee inquiry on the 8th
no savings have been identified as a result of the policy,
July into the impact of changes to civil legal aid. She called
although it is likely to cause 'an increase in costs' to the Legal
for a Government strategy on funding of advice, to ensure
Aid Agency.
that people can access the right level of advice, at the right
time, in the right way for them. Judith March, Director,
Law Society Vice President Andrew Caplen commented:
Personal Support Unit, Julie Bishop, Director, Law Centres
Network, Nicholas Lavender QC, Chairman, General
'The Law Society has consistently voiced its opposition
Council of the Bar, Andrew Caplen, Vice President, Law
to the civil legal aid residence test, which we regard as
Society and Jenny Beck, Co-Chair, Legal Aid Practitioners
unnecessary and discriminatory. The government has
Group, also gave evidence to the committee. The session
produced no evidence of any costs savings or that there
can be viewed here.
is any significant issue of people with tenuous
connections to the UK abusing the legal aid system.
Citizens Advice also revealed a 62 per cent increase in
people seeking online advice about help with legal costs.
'While we note that the government has conceded some
exemptions to the test we agree with the recent findings
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Gillian Guy, Chief Executive of Citizens Advice, said:
"Cuts to legal aid have created an advice gap, stranding
people with nowhere to turn. At precisely the time when
people's need for specialist advice on issues such as
housing and welfare increased, provision for this
support has been slashed.
"Modern life presents increasingly complex problems
and people need help to understand, adjust to, and in
many cases challenge decisions affecting their income,
housing and work status.
"In a rapidly changing world, where people's
expectations of services are rising, accessing the right
advice at the right time will be critical to help people
solve problems and understand what government
changes mean for them."
In the year before changes introduced under the Legal Aid,
Sentencing and Punishment of Offenders Act (LASPO)
came into effect Citizens Advice Bureaux provided
specialist advice in approximately 136,000 cases to help
people struggling with legal problems. Changes introduced
under LASPO have withdrawn support for approximately
120,000 of these cases.

In BE v DE [2014] EWHC 2318 (Fam), Mr Justice Bodey has
had to consider the legal principles relating to without
prejudice meetings.
Bodey J was hearing an application, within divorce
proceedings in which the jurisdiction of the English court is
disputed, by the husband for an order requiring his wife to
redact a statement which referred to an occasion which the
husband maintained was a without prejudice meeting. The
wife denied that the meeting was such. The husband's
application was dismissed.
The issue for the court was whether the meeting in question,
at a restaurant where the couple met for dinner and at which
the husband produced an agreement, constituted a without
prejudice meeting.
In reaching his decision, Bodey J was able to refer essentially
to Phipson on Evidence 18th edition. First in order to
determine that the meeting was without prejudice he had to
decide whether there was a dispute or a sufficiency of a
dispute between the parties. The wife claimed that the
meeting was just that of an unhappy couple discussing their
marriage difficulties over dinner. The judge agreed and
decided that at that stage there was not a dispute.

Second, if the judge was wrong on that issue, he considered
if there was a dispute, or a sufficient dispute, was
New legal test needed in ‘pet custody whether
it "clear from surrounding circumstances" (particularly
cases’
since the words "without prejudice" were not used) that the
parties were seeking to compromise such dispute. On this
An article in The International Journal of Law, Policy and aspect Bodey J said:
the Family (Oxford Journals), written by Deborah Rook of
Northumbria Law School - Who Gets Charlie? The
"I do not consider in the overall context that it is shown
Emergence of Pet Custody Disputes in Family Law:
to have been clear from the surrounding circumstances
Adapting Theoretical Tools from Child Law – harnesses the
that the parties were seeking to compromise any dispute
extensive literature on children's rights and the 'best interest
which (strictly on this hypothesis) existed. Nor for that
of the child' test to advocate a new approach to resolving pet
matter on the current state of the evidence (although this
custody disputes on relationship breakdown.
may change at the jurisdiction hearing) does it look as
though this occasion represented a bona fide attempt by
The author says that many owners see their pet as a family
the husband to settle, as distinct from an attempt to
member. Consequently family lawyers are being asked to
impose."
advise on pet custody matters.
Third, Bodey J considered whether, if he was wrong on that
Reported cases in the USA and Israel show that two distinct issue too, there had been, as argued on behalf of the
tests have emerged to resolve pet custody disputes: first, the husband, a waiver of the without prejudice rule in
application of pure property law principles and secondly, subsequent negotiations. The court concluded that there
the application of a 'best interests of the animal' test.
had been no waiver.
In England and Wales the courts tend to emphasise the Consequently the husband's application was dismissed.
property status of pets, apply the property law test, and
dismiss the 'best interests of the animal' test. However, Ms The judgment is here.
Rook says that the courts' decisions are also influenced by
other factors, such as the emotional bonds that exist
between the pet and carers and the interest the pet has in
avoiding physical harm.
Ms Rook argues that these factors should considered by the
court and might prevail over property law considerations.
The article can be read on the journal's website.

Bodey J considers test for ‘without
prejudice’ meetings

Regulations to introduce legal aid
residence test are unlawful and
discriminatory
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In R (on the application of the Public Law Project) v The
Secretary of State for Justice [2014] EWHC 2365 (Admin)
the Divisional Court has confirmed that Government
proposals to introduce a "residence test" for civil legal aid
are unlawful. The thrust of those proposals was to prevent
those who could not prove 12 months lawful residence in
the UK from accessing the civil legal aid scheme.

The Office of the Children's Commissioner made written
submissions including a witness statement from the
Children's Commissioner outlining the likely impact on
children within her remit of the test.

The Secretary of State for Justice/Lord Chancellor sought to
introduce such a test by regulations which (if approved by
Parliament) were expected to come into force in August
2014. The regulations would have excluded many people
with meritorious cases under UK law from obtaining legal
assistance, regardless of the fact that their claims were
otherwise recognised to be of the highest priority. The
Public Law Project applied for judicial review of the Lord
Chancellor's proposals, asserting that he was seeking to act
unlawfully. The Office of the Children's Commissioner for
England intervened.

"We decided to intervene in this case because we were
seriously concerned about the effect of the residence test
on vulnerable children and young people who could not
access legal advice or support to secure their rights
simply because they could not prove they had been in
the UK for 12 months. This would include children
fleeing domestic violence or abuse without access to
their documents and children who, for reasons entirely
beyond their control, had never had their immigration
status regularised.

Maggie Atkinson, Children's Commissioner for England,
said:

"Children cannot be expected to navigate the legal
The court held that the Lord Chancellor does not have the
system without legal advice and assistance and we
legal power to introduce such a test. The court restated
welcome the court's finding today that the residence test
long-established principles that regulations made under an
is unlawful and beyond what Parliament intended in
Act of Parliament must be consistent with the policy and
protecting some important areas of legal aid in 2012."
object of that Act. Ministers can only act within the limit of
powers granted to them by Parliament. The Court Law Society president Andrew Caplen commented:
considered that Parliament's intention in passing the Legal
Aid Sentencing and Punishment of Offenders Act 2012
"We have opposed the residence test throughout. It is
(LASPO) was to prioritise legal aid in cases of greatest need,
discriminatory and it would prevent people who
and that the proposed residence test was inconsistent with
legitimately meet the test from getting legal aid, because
that intention.
they struggle to meet the evidence requirements. We
also shared concerns that such a test was not within the
In addition, the court also agreed with PLP that the
contemplation of parliament when it passed the Legal
residence test would amount to unlawful discrimination.
Aid, Sentencing and Punishment of Offenders Act. We
The Court recognised that in many policy arenas (such as
are delighted that the High Court has required the
welfare benefits, for example) the state can legitimately
government to think again."
restrict assistance to residents of the UK. However, the court
held that equality before the law is not a welfare benefit, but The judgment is here.
a fundamental cornerstone of our system of government.
The court noted that the kinds of cases that would be
Unrepresented parents in family court
affected by the proposal were by definition meritorious
cases, for people who could not afford to pay, in precisely cases increase by 19,000
those areas which had been identified by Parliament as
being of the highest priority. The court restated the proud In 2013/14 almost 20,000 more parents went to court
principle that all those who are subject to English law are without a lawyer, according to government figures released
as a consequence of a Freedom of Information request.
equal before it, whether they are British nationals or not.
Accordingly, the court held there was no lawful basis for the
implementation of a test that would have the effect of
advantaging one claimant over another merely on grounds
of their country of lawful residence. As Lord Justice Moses
confirmed in the lead judgment:
'…it is not possible to justify such discrimination in an
area where all are equally subject to the law, resident or
not, and equally entitled to its protection, resident or
not.' [83]
Jo Hickman, Head of Casework at PLP, said:
"We are heartened by this judgment, which embodies
and articulates the finest traditions of our justice system
and provides a timely illustration of the importance of
judicial review as a check on unlawful executive action."

The rise in unrepresented parents contesting child contact
and residence cases follows the withdrawal of legal aid from
family lawyers in April 2013 for most private family law
matters.
Although the government changes were intended to reduce
the number of parents proceeding to court, cuts to legal aid
have resulted in an annual increase. However, it is the
increase in the number of unrepresented parents that will be
likely to cause most concern.
For the first time ever, over half (57%) of all parents who
attended court in 2013/14 in private law children
proceedings did so without a lawyer to represent them. In
total, family courts dealt with 19,140 more unrepresented
parents. Judges and magistrates have warned of the
pressure the courts are suffering as a result of the rise in the
number of litigants in person.
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Jerry Karlin, Chair of Families Need Fathers, said:
"It is staggering that so many parents are effectively
being left to fend for themselves. We urgently need to
develop affordable and compelling services that strive to
keep parents from the courtroom. Children need their
parents to communicate effectively with each other so
that conflict can be addressed and ultimately resolved."

The report, The Right Start, found that almost half (47%) of
local authorities are failing to routinely inform children's
centres about new births in their area – in breach of
government guidance.
A majority of local authorities that are failing to share data
(60%) say they are unable to obtain the information from
local health services.

Over half the rise in the number of unrepresented parties
were women. Without access to legal aid for representation
at court, the number of unrepresented mothers rose by 52%
to almost 35,000. And for the first time, mothers made up
more than half (53%) of all unrepresented parents attending
court to contest child arrangements.

Children's centres need regular data on births and arrivals
so they can contact new families in their local area at the
earliest opportunity and ensure they are receiving the
support they need. The failure of local authorities and
health services to provide this information routinely is
making it much harder for children's centres to do their job.
The government figures were provided in response to a It means many vulnerable families may be unaware of the
Freedom of Information request by
support and services available including parenting
LawyerSupportedMediation.com, a UK-wide divorce & programmes, debt advice and free early education.
separation service.
It is also making it much harder for children's centres to
meet Ofsted targets that expect children's centres to know
Marc Lopatin, the founder of
97% of families with children under five in their area to be
LawyerSupportedMediation.com said:
awarded an outstanding grade.
"Legal aid remains available for mediation and it's
The Children's Society is calling on the government to make
extremely effective at helping parents reach agreement.
it a clear legal duty for local authorities and health services
The biggest challenge is getting more parents to explore
to share live birth data with children's centres to ensure
it. This won't happen unless the Ministry of Justice uses
families know about and can access the vital services
legal aid to bring lawyers and mediators together. At
available.
present, it's driving them apart."

Average duration of care proceedings
in Jan-March 2014 was 33 weeks

The charity, which supports disadvantaged families
through campaigns and direct services, including running
46 children's centres, sent Freedom of Information requests
to every local authority in England asking whether they
provide live birth data. Despite government guidance
recommending that health services and local authorities
should share live birth information with their children's
centres, almost half of local authorities responding (47%) do
not routinely share live birth data with children's centres in
their area on a monthly basis. Almost 10% of local
authorities provide so-called 'live birth data' only quarterly
or annually, while more than one third (37%) said they did
not share data at all at the local level.

The Cafcass Annual Report and Accounts 2013/14
demonstrates the progress that has been made in reducing
the duration of care proceedings to a 26 weeks target. The
report states that in the last quarter of the year, eight out of
40 Designated Family Judge (DFJ) areas were already
completing applications in less than the 26 week target
introduced as part of the Children and Families Act 2014 on
22nd April 2014.The reduction in application duration has
led to a decrease in our stock of open care cases from 10,439
The report is here.
in March 2013 to 7,950 in March 2014.

The report sets out the average care application duration in
calendar weeks by DFJ area. This shows that by the final Guide to ‘Staying Put’ arrangements
quarter of the year (Jan to March 2014), the national average
for fostered young people published
was 33 weeks. The average for the whole year was 36 weeks.
Within the DFJ areas there was wide variation: in Truro the
A new guide has been launched, explaining the
average for the year was 19 weeks whereas in Guildford it
implementation of the recently introduced 'Staying Put'
was 47 weeks.
arrangements which allow fostered young people in
England to remain in their placements until age 21.
The report which runs to 80 pages and covers all of Cafcass's
activities is here.
Under the Children and Families Act 2014, English local
authorities have a duty to support care leavers who wish to
continue to live with their foster carers when they reach 18.
Confusing data laws blocking support The Staying Put arrangement continues until the young
person reaches age 21, or stops living in the household
for disadvantaged children
before then.
Disadvantaged children are missing out on essential
support because children's centres are being blocked from Published by the Children's Partnership, the voluntary and
finding out where they live, according to a new report by community sector strategic partner to the Department for
Education, Staying Put – a good practice guide has been
The Children's Society.
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written for everyone involved in making and supporting
staying put arrangements in England. It will be particularly
relevant to practitioners and managers in children's social
services, independent reviewing officers, foster carers and
looked after young people.

and all too often overlooked. The DfE should issue explicit
guidance on young people's right to stay in 'other
arrangements' until they are 21.

The committee considers that a model of Staying Close
presents the opportunity for young people to gain the
Robert Tapsfield, chief executive of the Fostering Network, independent living arrangements that they often crave at
said:
the age of 16 or 17, whilst retaining the physical proximity,
professional support and valued connections with staff and
"Thanks to our successful Don't Move Me campaign, the
friends in former residential children's home that they may
opportunity to stay put is now a legal right for fostered
be anxious to leave behind. Such existing models should be
young people in England as they reach their eighteenth
examined by the DfE and, if they are shown to lead to
birthday. Local authorities have a duty to support this.
improved outcomes for young people, best practice
guidance should be issued on a model of Staying Close.
"We need to all work together to make sure that this new
duty results in all eligible young people getting the best
In addition to these fundamental recommendations, the
start to their adult life by staying in a stable family
report sets out the necessary steps to ensure that there are
environment. This guide has been written with the
improvements in the planning and preparation of, and
positive intentions of the law change at its heart, and
stability and support for, young people as they move to
provides support and guidance to all those involved in
greater independence.
making sure that together, we can provide the steps
towards independence that all young people deserve."
The report is here.
The guide is here.

Education Select Committee calls for
ban on B & Bs for care leavers

Action and funding pledged on FGM
and forced marriage

A new package of action and funding to protect millions of
girls at home and abroad from female genital mutilation
The Commons Select Committee on Education has and forced marriage has been announced by the Prime
published its report Into independence, not out of care: 16 Minister, International Development Secretary Justine
plus care options.
Greening and Home Secretary Theresa May at the Girl
Summit 2014.
The inquiry into 16 plus care options was motivated by two
issues: that 'other arrangements' are unsuitable and that the The aim of the Girl Summit, hosted by the government and
current Staying Put policy (for which a guide has just been UNICEF, has been to mobilise domestic and international
published) is inequitable. The committee syas that evidence efforts to end female genital mutilation (FGM) and child
to the inquiry, as well as informal discussions with young and forced marriage (CFM) within a generation. It brings
people, confirmed that these concerns are certainly justified together domestic and international work to accelerate the
and, if anything, underestimate the gravity of the situation. work of campaigners, governments and charities around
the world to bring an end to these practices.
In the view of the committee, the suitability and safety of
'other arrangements' must improve. Accommodation that The announced steps to stop these practices include:
falls within the category of 'other arrangements' is not
Ÿ a £1.4 million FGM Prevention Programme, launched in
inspected. It is recommended that the DfE consult on a
partnership with NHS England to help care for
framework of individual regulatory oversight for all
survivors and safeguard those at risk
accommodation provision that falls within the category
'other arrangements'.
Ÿ a mandatory duty on doctors, teachers and others to
report instances of FGM
The committee calls for an outright ban on B&Bs and
recommends that the DfE consult urgently with local
Ÿ new police guidance from the College of Policing and an
authorities on a reasonable timeframe in which to introduce
inspection programme by Her Majesty's Inspectorate of
this, alongside a strengthened requirement for local
Constabulary (HMIC) that will look at how the police
authorities to commission sufficient alternative emergency
handle cases of FGM
facilities.
The current Staying Put policy, the committee notes, applies
only to looked after young people living in foster care.
Young people living in residential children's homes are
often the most vulnerable and should have the right to
remain there beyond the age of 18. Therefore it recommends
that the DfE extends Staying Put to these settings.

Ÿ a consultation on proposals to introduce new civil
orders designed to protect girls identified as being at
risk of FGM

Legislation
entitles
care
leavers
to
continuing
accommodation support in 'other arrangements' up to the
age of 21. However, the provisions are unclear, insufficient

Ÿ new legislation to grant victims of FGM lifelong
anonymity from the time an allegation is made

Ÿ new legislation that will mean parents can be prosecuted
if they fail to prevent their daughter being cut
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Ÿ a new specialist FGM service which will include social
services, to proactively identify and respond to FGM;
this will be supported by an ongoing package of work
led by the Chief Social Worker Isabelle Trowler
Ÿ new programmes to prevent child and forced marriage
in 12 developing countries
Ÿ an international charter calling for the eradication of
these practices within a generation.
The Department for International Development's new child
marriage programme will:
Ÿ increase access to vital services to prevent and respond
to child marriage – such as more child protection,
education and health services
Ÿ establish local community-based programmes to stop
girls marrying young. This will include setting up
community engagement projects to change their
expectations

happens and this requires working with members of
these communities to change their views towards FGM.
"Making it a clear criminal offence to encourage or
promote the practice of FGM, and not just the physical
act of an individual assisting or carrying out a
mutilation, is a necessary step in bringing cases against
those who support FGM and to help change attitudes
towards this practice.
"The Government also needs to provide further funding
and support to FGM charities to increase their capacity
in same way as those that support victims of domestic
violence so we can work together to eliminate this
abhorrent criminal practice."

Overstretched Met struggling to keep
pace with rise in child abuse cases

Significant increases in the number of allegations of rape
Ÿ work with governments and communities to strengthen and sexual assault against children are stretching the
laws, policies and resources to prevent child marriage in resources of the Metropolitan Police unit responsible for
investigating them, a new London Assembly report has
the first place; and
found.
Ÿ collect detailed and robust evidence about how to stop The Police and Crime Committee report Keeping London's
child marriage, such as support for civil registration children safe: The Met's role in safeguarding children found
systems to better monitor the age at which girls get that from 2009/10 to 2013/14 the number of alleged child
rapes and sexual assaults against children rose by 34 per
married.
cent to 583 allegations of child rape and 1,803 allegations of
The Deputy Children's Commissioner for England, Sue sexual assault. In the last year alone allegations of these
serious offences rose by well over 10%.
Berelowitz, commented:
"The Office of the Children's Commissioner
wholeheartedly supports important moves by the
Government at the Girl Summit today to eradicate
female genital mutilation and early and forced marriage.
It is great to see the UK showing leadership to the world
in addressing these abhorrent forms of child abuse.
"The Office of the Children's Commissioner is at the
forefront of work to prevent children from being
harmed by abuse. Our own national Inquiry into child
sexual abuse in the family environment launched earlier
this month is gathering evidence of the prevalence of
early and forced marriage in England. We will also be
publishing evidence showing how it can best be stopped
and the victims supported."
The Local Government Association has called for the
encouragement or promotion by community or faith leaders
of the practice to be made illegal. Cllr Ann Lucas, Chair of
the LGA's Safer and Stronger Communities Board, said:
"Local authorities are determined to work with
communities to end the practice and reduce the
thousands of women and girls estimated to be at risk of
FGM in the UK. However, their work to change longstanding cultural practices are made more difficult
when community or religious leaders continue to
promote it.
"FGM will only be eradicated in the long-term by
changing practice and custom in communities where it

Over the same five year period the number of police officers
dedicated to investigating sexual offences, including those
against adults, exploitation and child abuse has risen by
22% to 966 officers but despite the extra financial resource
committed, the Met has not yet filled all of these posts.
While the report recognises significant improvements in the
way the Met approaches child protection, including
improved cooperative working with many other agencies, it
calls for increases in the number of officers dedicated to
tackling the one third increase in reported cases of the
sexual abuse of children in London.
Deputy Chair of the Police and Crime Committee, Caroline
Pidgeon AM, said:
"Our
investigation
found
many
encouraging
improvements in the way the Met approach their child
safeguarding responsibilities and how they and many
other agencies are working together to protect London's
children.
"Those improvements must not be put at risk by
significantly increasing the workloads of officers who
have to deal with difficult investigations into harrowing
cases."
The report also recommends the appointment of more
senior officers to work in the Multi Agency Safeguarding
Hubs (MASH), which bring all partners involved in
safeguarding together to share information and actions.
Officers working in the MASH should be of sufficient
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seniority to be able to commit the Met and its resources to A consultation on proposed new regulations resulted in
appropriate actions identified at MASH meetings.
more than 1,850 responses. Following consideration of these
the Department of Health has agreed:
The report makes the following recommendations to the
Met and the Mayor's Office for Policing and Crime
Ÿ to keep the definition of the mitochondrial donation
(MOPAC).
techniques as they are set out in the draft proposals
Ÿ The Met should increase numbers of officers assigned to
SOECA to ensure it is comprehensively staffed to meet
immediate challenges and long-term demand. The Met
should publish its strategic review of demand and
staffing levels and MOPAC should monitor staffing
levels, levels of supervision and management structures
in SOECA.
Ÿ MOPAC should monitor the Met's involvement in
Serious Case Reviews, measuring impact and
improvement.
Ÿ The Met's formal review and impact assessment of
changes to intelligence services should include an
assessment of how they have affected child protection
and safeguarding services and provide a report on that
impact to the Committee by January 2015.
Ÿ The Met should work with partners to look at increasing
multi-agency training.

Ÿ to continue with plans that the Human Fertilisation and
Embryology Authority (HFEA) would have to be
satisfied that there is both a particular risk of
mitochondrial abnormality and a significant risk the
person will develop a serious illness or condition
Ÿ that the HFEA will consider each application on a caseby-case basis
Ÿ that only non-identifying information about the
mitochondrial donor will be released to people born
following mitochondrial donation when they reach age
16
Ÿ that clarification will be given to the consent
requirements around the use and storage of eggs and
embryos used in the mitochondrial donation techniques
Ÿ that further consider the recommendations of the Expert
Panel, refine the draft regulations to take account of
changes identified during the consultation, and discuss
with the HFEA an appropriate approval process.

Ÿ The Met should appoint sufficiently senior officers with
the authority to direct resources to Multi Agency
Safeguarding Hubs (MASH) and explore closer working The department will consider the timing of the regulations
between the MASH and Child Abuse Investigation in the light of these actions and aim to provide an update by
Teams.
early autumn.
Ÿ Within the next year the Met should review the evidence
and impact of the Child Sexual Exploitation Protocol
(CSE) on reporting and identification of CSE in London
and the level of resource dedicated to tackling CSE.

Earlier this year, the Department of Health commissioned
the HFEA to reconvene its expert panel of scientists to
conduct a review into the safety and efficacy of techniques
relating to mitochondria replacement.The panel was clear
that it had seen no evidence which suggested that
Ÿ MOPAC and the Met should conduct a mapping mitochondrial replacement is unsafe and that good progress
exercise to understand the nature of Female Genital was being made on the science.
Mutilation (FGM) within different communities in
London, to identify which children are at risk, and to Dr Andy Greenfield, chair of the HFEA's expert panel of
establish the extent to which FGM is practised in the scientists, said:
capital in order to target resources.
"Our understanding of mitochondria has developed
Ÿ MOPAC should set out a clear performance monitoring
significantly over recent years, and scientists in the UK
framework for holding the Met to account on their
and the US are now close to providing new treatment
safeguarding children duties.
options for a range of serious conditions that are
inherited through the mothers' mitochondria. In three
The report is here.
years study the expert panel has seen no evidence which
suggests that these new mitochondrial replacement
therapies are unsafe. The scientific direction of travel is
clear; and although we have recommended further
experiments before treatment should be offered we
Government will introduce regulations understand that good progress on these is being made
and we expect them to support the conclusions we have
on mitochondrial donation
reached to date.
Plans to legalise use of new techniques to prevent mothers
passing on serious mitochondrial diseases to their children
are to progress.
Mitochondrial disease is passed from mother to child
through faults in the mitochondrial DNA. It is estimated
that 1 in 6,500 children are born every year in the UK with a
serious mitochondrial DNA disorder.

"Moving from research into clinical practice always
involves a degree of uncertainty. If Parliament does
change the law the regulatory processes required by the
HFEA before treatment can be offered will ensure, to the
extent that assurance can ever be offered, that
mitochondrial replacement works and is sufficiently
safe to be offered to people with serious mitochondrial
disease."
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between the powers of the Mental Health Act 1983 and
Natalie Gamble of Natalie Gamble Associates, who was a DOLS.
member of the HFEA's expert oversight committee on the
public consultation, commented:
In March 2014 a House of Lords select committee
conducting a post-legislative scrutiny of the Mental
"The science is miraculous for families affected by
Capacity Act found that DOLS were not "fit for purpose"
mitochondrial disease, wiping out debilitating
and called for them to be replaced. The committee also
conditions not only for their children but also for future
recommended that the new system should extend to cover
generations.
people in supported living arrangements, not just hospitals
and care homes. Shortly afterwards, in P (by his litigation
friend, the Official Solicitor) v Cheshire West and Chester
"There has been much misreporting about 'three parent
Council and another; P and Q (by their litigation friend, the
IVF'. In fact the DNA provided by the mitochondrial
Official Solicitor) v Surrey County Council [2014] UKSC
donor has virtually no impact on the child's identity, and
19, the Supreme Court found that a person will be deprived
there will be no legal confusion about who the child's
of their liberty in more situations than had previously been
parents are.
thought to be the case.
"The regulations are needed to update the law, because
The Department of Health has accepted that there are
the proposed treatment involves the manipulation of
difficulties with DOLS and has announced various
human gametes or embryos, something which is
measures designed to improve the way the safeguards
otherwise prohibited under the Human Fertilisation and
operate.
Embryology Act 1990 (as amended)."
The full consultation response is here.

Law Commission to review mental
capacity and deprivation of liberty
The Law Commission will consider how deprivation of
liberty should be authorised and supervised in settings
other than hospitals and care homes.
The project will start this summer and it is expected that a
report, with recommendations for reform and a draft Bill,
will be published in summer 2017.
The Mental Capacity Act 2005 provides the framework for
assessing whether people have the necessary capacity to
make certain decisions, and where they do not, for others to
make those decisions in their best interests. In 2004, the
European Court of Human Rights established that it was
possible for decisions taken in a person's best interests about
the provision of residential and social services were capable
of amounting to a deprivation of liberty under Article 5 of
the European Convention on Human Rights. The UK was
found to be in breach of the Article, because in such
circumstances the law in England and Wales did not
provide for an adequate system of authorisation and review
of the deprivation of liberty.

The Law Commission's project considers how deprivation
of liberty should be authorised and supervised in settings
other than hospitals and care homes, where it is possible
that Article 5 rights would otherwise be infringed. In
addition to considering these settings, the project will also
assess the implications of this work for DOLS to ensure that
any learning which may be relevant is shared.

ECtHR confirms that requirement of
divorce does not breach transsexual’s
human rights
On the 16th July 2014 the Grand Chamber judgment in the
case of Hämäläinen v. Finland (application no. 37359/09),
the European Court of Human Rights held, by a majority,
that by requiring a transsexual to change her marital status
in order to be recognised as a woman, Finland had not
breached Article 8 (right to respect for private and family
life) of the European Convention on Human Rights; that
there was no need to examine the case under Article 12
(right to marry) of the Convention; and, that there had been
no violation of Article 14 (prohibition of discrimination)
taken in conjunction with Articles 8 and 12.

The case concerned the complaint of a male-to-female
transsexual that she could only obtain full official
recognition of her new gender by having her marriage
In 2007, in reaction to the finding, the deprivation of liberty turned into a civil partnership.
safeguards (DOLS) were introduced into the Mental
Capacity Act 2005 by the Mental Health Act 2007. They were The applicant, Heli Hämäläinen, is a Finnish national who
introduced in order to plug the gap identified in the case, lives in Helsinki. Ms Hämäläinen was born a male and
and to ensure that such situations are properly regulated in married a woman in 1996. The couple had a child in 2002. In
line with the person's human rights. DOLS applies only to September 2009 Ms Hämäläinen underwent male-to-female
deprivations of liberty that take place in hospitals and care gender reassignment surgery. Although she changed her
homes. If a person's right to liberty is compromised in other first names in June 2006, she could not have her identity
settings, his or her deprivation of liberty has to be number changed to indicate her female gender in her official
authorised and supervised by the Court of Protection.
documents unless her wife consented to the marriage being
The DOLS provisions have been criticised since they were
introduced for being overly complex and excessively
bureaucratic. It is said that staff often do not understand
them and that there is confusion over the differences

turned into a civil partnership, which she refused to do, or
unless the couple divorced. The couple preferred to remain
married as a divorce would be against their religious
convictions and they considered that a civil partnership did
not provide the same security as marriage for them and
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their child. Ms Hämäläinen's request to be registered as
female at the local registry office was therefore refused.

and where decisions are being made that will impact on
them.

Ms Hämäläinen brought administrative proceedings before
the national courts which, in May 2008 and February 2009,
rejected her appeal against the refusal to register her as a
female. The Supreme Administrative Court refused her
extraordinary appeal in August 2010.

Ÿ Too often that legal right is not being exercised. Or it is
being interpreted to mean others can make a
presumption about a child's view – often for the best of
intentions and acting in their interest, but nevertheless
the outcome is that the child does not feel that their own
distinct voice has been heard.

Ms Hämäläinen complained that making the full
recognition of her new gender conditional on the
transformation of her marriage into a civil partnership
violated her rights under Article 8 (right to respect for
private and family life), Article 12 (right to marry) and
Article 14 (prohibition of discrimination).
The Court found that it was not disproportionate to require
the conversion of a marriage into a registered partnership as
a precondition to legal recognition of an acquired gender as
that was a genuine option which provided legal protection
for same-sex couples that was almost identical to that of
marriage. The minor differences between these two legal
concepts were not capable of rendering the current Finnish
system deficient from the point of view of the State's
positive obligation under Article 8. In addition, such a
conversion would not have any implications for the
applicant's family life as it would not affect the paternity of
the applicant's daughter or the responsibility for the care,
custody, or maintenance of the child.

Ÿ He absolutely believes and supports the principle that
children and young people should be at the heart of the
family justice system.
Ÿ It is his clear intention that where disputes about
children are settled in court or through an alternative
form of resolving disputes such as mediation, children
and young people aged 10 and over will in the future be
given the chance to make clear their views, in person or
if preferred in another way, as to what is the best
resolution of the family dispute in their interest.
Ÿ The age of 10 is appropriate as that is the age of criminal
responsibility for young people in England and Wales.
This seems to be the right starting point and consistent
with other existing policy and practice in our country. Of
course such a presumption should not mean that
children younger than 10 who wish to and are able to
contribute cannot have a say in the future of their
families.

Alecs Recher, Co-chair of Transgender Europe, said:
"It is a missed chance to bring the practise of the Court
in line with the calls from many human rights specialists
not to put trans persons in a dilemma to choose between
legal gender recognition and other human rights like the
right to marry. Today, those European States still forcing
trans persons to give up their most basic rights have
been told that their approach is acceptable – that is not
acceptable."

Ÿ He looks forward to working with the President of the
Family Division and other family court judges, with the
Children and Family Courts Advisory and Support
Service, with local councils and most importantly with
young people themselves to implement this change.
The Minister's speech can read here.

‘Government does not understand the
extent of sham marriage problem’

The judgment is here.

Children and young people will have a
role in all family proceedings affecting
them

The Home Affairs Select Committee has said that it is not
convinced that the Home Office has a true understanding of
the scale of the problem in relation to sham marriages.

In its latest report on the work of Immigration Directorates
it says that the organisation of sham marriages is an
The government has made a commitment that from the age
industry and appears to be increasing at an alarming rate. It
of 10, children and young people involved in all family
notes that a sham marriage does not just provide UK
court hearings in England and Wales will have access to
residence rights to one person but to many other family
judges to make their views and feelings known.
members.
The announcement was made following calls from young
people's representative group, the Family Justice Young
People's Board, that for too long children have been pushed
and pulled through the family justice system with little or
no say on what happens to them.

The committee recommends that the law be changed so that
if the Home Office enforcement team do not act on a section
24 report from the Registrar and the Registrar is confident
the wedding is a sham, then the Registrar should have the
power to cancel the wedding.

In response Simon Hughes, the Justice Minister, told the
The Home Office should provide training on how to
second annual FJYPB - Voice of the Child conference:
identify potential shams and, most importantly, it should
provide full, accurate and timely information to the
Ÿ The law is clear, about the importance of the child or
Registrars to tell them what action is being taken as a result
young person's wishes in any family proceedings.
of their reports.
Children and young people have a legal right to be
heard before decisions are made about their own future,
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The judge had heard the fact finding hearing in September
2013 and determined the mother had caused significant
physical harm to V and significant emotional harm to both
children. She directed a consultant clinical psychologist to
report on the potential impact of the local authority's care
plans on the children and on the risks posed to the children
by a return home to the mother. After this, the case took
various unforeseen turns: V absconded and her care plan
was changed; the guardian was unable to support M's care
plan; M then absconded; the guardian recommended a
further adjournment; and the judge noted that M felt it
The burden of proof for a couple applying for a residence unfair that V should return to her mother's care under a
card based on a proxy marriage should be placed on them supervision order, having been subjected to physical harm
by her mother, when M could not do so.
to prove the marriage is lawful.
The committee considers that the Home Office should
publish not just the number of interventions and arrests, but
importantly the number of prosecutions and the number of
people removed from the UK in order to deter people from
involving themselves in these activities. In addition, the
Home Office should write to the embassies of those
European nationals who are most commonly involved in
sham marriages, and encourage them to inform their UK
based citizens that sham marriages can lead to a criminal
record and removal from the UK.

In its application the local authority relied upon the
President's judgment in Re B-S (Children) (Adoption Order:
Leave to Oppose) [2013] EWCA Civ 1146, detailing the
effect of the statutory reforms under the Children and
Labour attacks use of community
Families Act 2014 and, in particular, the amendments to
resolution to settle domestic violence section 32 of the Children Act 1989, including the
requirement in section 32(1)(a)(ii) that care cases be
cases out of court
determined within 26 weeks and the limited conditions,
Yvette Cooper, the Shadow Home Secretary, has accused explained in sections 32(5)-(7), in which that period can be
the Police of letting off perpetrators of domestic violence lengthened.
with "slap on the wrist" orders which were originally
The President noted at [26]:
designed to deal with minor crimes.
The report can be read here.

It is claimed that the "Community Resolution" procedure
was never intended to be used for domestic violence, and
that its employment by police forces indicates that they do
not understand the seriousness of domestic abuse.
Community resolution was introduced to deal with minor
offences, such as trivial thefts, public disorder, criminal
damage (such as vandalism), and 'inconsequential' assaults.

"that the 26 weeks rule 'is not, and must never be
allowed to become, a straightjacket, least of all if
rigorous adherence to an inflexible timetable risks
putting justice in jeopardy', and my endorsement (para
29) of Pauffley J's warning in Re NL (A child) (Appeal:
Interim Care Order: Facts and Reasons) [2014] EWHC
270 (Fam), [2014] 1 FLR 1384, that 'Justice must never be
sacrificed upon the altar of speed.'"

Yvette Cooper is set to give a major speech on the use of
community resolution procedures to settle domestic
violence disputes pit of court.
Last week, the Prime Minister indicated that the
government would consider making domestic abuse a
specific criminal offence.

The President, dismissing the local authority's appeal,
referred to the use of the phrase 'purposeful' when
describing delay. He stated the phrase should no longer be
used as it can be misleading, and the relevant test is
described at section 32(5) Children Act 1989.

For more information concerning Yvette Cooper's concerns For the judgment and full summary by Sara Hunton of Field
about the use of community resolution, see The Court Chambers, from whuch the above is derived, please
Independent. For details of the Prime Minister's statement, click here.
see The Telegraph.

26 week rule is not a ‘straitjacket’,
confirms President

Case management guidance given in
Court of Protection

In Re PB [2014] EWCOP 14 Mrs Justice Parker has given
consideration to the specific case management needs of the
In M-F (Children) [2104] EWCA Civ 991, the President, Court of Protection.
considering an appeal 67 weeks after care proceedings
began (ie before the pilot revised PLO), stated that "the 26 In that case she was concerned with an application to
weeks rule 'is not, and must never be allowed to become, a determine a patient's capacity to decide care and residence
straightjacket."
arrangements and the need for an order for deprivation of
liberty.
In March 2013, the local authority issued care proceedings
in relation to V, born in March 1998, and her brother, M, Having granted the application, Parker J made a number of
born in October 2003. The matter came before the Court of comments on case management in the Court of Protection:
Appeal when the local authority challenged the order, of
April 2014, to adjourn the fourth final hearing. The mother
Ÿ This case was a prime example of the need for
and the guardian opposed the application.
consideration of the factual situation, not just the
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theoretical decisions to be made. A practical approach The claimants were three children who brought the
need not detract from intellectual analysis.
proceedings via their mother. They challenged Newham's
failure to assess their needs lawfully and its decision to
Ÿ Focusing on arguments of "increasing subtlety" could provide only £50 per week to meet their and their mother's
"paralyse" effective decision making and the focus on subsistence needs. This level of support was inadequate but
the administration of justice could be lost.
Newham contended it was in accordance with its policy.
The High Court held that the rates derived from child
Ÿ Those representing the vulnerable had a responsibility benefits were flawed and should not have been applied to
to address matters relevant to the actual facts rather than the claimants. The High Court directed the local authority
the theory and, rather than pursuing every possible to reconsider the policy and to consider what back
point, to approach cases in a proportionate manner payments should be awarded to the claimants.
having regard to the public purse, court resources and
other court users.
Shu Shin Luh of Garden Court Chambers (instructed by
Coram Children's Legal Centre) represented the claimants.
Ÿ The need to protect the vulnerable and promote Bryan McGuire QC of Cornerstone Barristers (instructed
Convention rights was important. It was equally so in by Solicitors to the defendant) represented the defendant.
relation to the Children Act 1989 and in both types of
case the court should have regard to the overriding The judgment is available here.
objective. Experts must be "necessary"; expertise may be
provided by social work professionals.
She said that prior to listing the hearing there should be a
precise time estimate for each witness, submission and
judgment, focused on the likely issues. The judge added:

£20 million funding to help children
adopted from care

All schoolchildren adopted from care are to benefit from £20
million of additional pupil premium money to get the
Ÿ A fact finding schedule should be produced in a manner support they need to thrive at school. The Department for
designed to assist with the giving of judgment, with Education estimates that this should help about an extra
10,000 pupils.
spaces for the judge's comments.
Ÿ There needed to be a chronology of essential dates.

Ÿ Where experts agree, a joint statement should address The extension of the funding, worth £1,900 per pupil, will
help to close the attainment gap and transform pupil's
the relevant issues.
future life chances across England. Previously, only
Ÿ Where experts do not agree, this must be made clear. children adopted from care since 30 December 2005 were
There is no duty on experts to "harmonise" their views eligible.
and to do so where disagreement on fundamental issue
Children adopted from care do not perform as well as their
exists makes the task of the judge more difficult.
classmates at school. In 2013, fewer than half of adopted
Ÿ Practitioners must ask, what is actually arguable, what children reached the expected levels of reading, writing and
requires challenge and what does the judge need to maths at key stage 2, compared with 75% of non-adopted
children.
know?
The government has also announced that 29 councils and
voluntary adoption agencies are being permitted to allow
people approved to adopt to search the national Adoption
Register from this September. The pilot will allow approved
adopters to learn more about the children who are waiting
to be adopted. They will be able to find out about their
hobbies, likes and dislikes, and hear them speak and laugh
Ÿ Where two parties have the same case, points must not in videos and pictures.
be repeated.
Opening up the register is designed to ensure that children
The judgment and summary by Katy Rensten of Coram are placed more quickly with families who can give them
the stability and security they deserve. Strict safeguards will
Chambers is here.
be put in place to ensure the safety and privacy of children
and approved adopters.
Ÿ Evidence should be reduced to what is essential.
Advocates should seek to control excessive
discursiveness in witnesses and direct questions to that
which requires an answer rather than towards theory or
speculation and, where facts are challenged, to put the
client's case.

Council’s policy on families with no
recourse to public funds is unlawful
The High Court has held in R (ota PO and Others) v London
Borough of Newham [2014] EWHC 2561 (Admin) that the
London Borough of Newham's policy on supporting
families with no recourse to public funds is unlawful.

Sir Martin Narey, government adviser on adoption, said:
"Sometimes adopter-led matching leads to the adoption
of children for whom hope of adoption has almost been
abandoned. In their search for a child, adopters
sometimes feel a chemistry that makes a child who
might not otherwise have been considered for them
seem right to them.
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"I warmly applaud the decision to open the register to
adopters. More children desperately in need of an
adoptive home will now find that home earlier."

Family court system at breaking point,
says Resolution

Last year saw a record 15% increase in adoptions and these
announcements, which build on this success, are part of a
package of new measures that have come into force this
week, including:

Jo Edwards, the chair of Resolution, has told The Guardian
that the family courts system is at breaking point as a result
of delays caused by the increase in the number of litigants
in person.

Ÿ removing barriers to matches by ensuring ethnicity is Ms Edwards said that she feared that a two-tier system of
not prioritised by councils and adoption agencies over justice was emerging in which private clients would favour
other factors, such as the ability to provide a loving, arbitration over "overcrowded, slow-moving public courts".
stable home;
Freedom of Information releases have revealed that in
Ÿ placing new rules on councils to actively consider 2013/14, for the first time ever, over half (57%) of all
fostering for adoption places where appropriate, parents who attended court in private law children
allowing children to move in with their potential new proceedings did so without a lawyer to represent them. In
total, family courts dealt with 19,140 more unrepresented
adoptive family much earlier;
parents.
Ÿ putting a new legal duty on all councils to tell adopters
about the assistance and support available to them - Ms Edwards noted:
including access to priority schools admissions for their
"People are just giving up and not seeing their children
children, the pupil premium plus, and 15 hours of free
because they don't know how to go about it."
early years education for 2-year-olds.
She added:

DfE publishes new guidance on
education of looked after children

"We recently met the Association of District Judges and
they were virtually holding their heads in their hands
and saying it's very difficult."

The Department for Education has published revised
statutory guidance on the education of looked after The article in The Guardian is here.
children in England.
The revised guidance details the duty on local authorities
and Virtual School Heads (VSH) to promote the educational
achievement of the children they look after, including those
placed out of authority.
This guidance replaces statutory guidance issued in March
2010 and reflects the now statutory nature of the VSH role.
Some of the key duties in the guidance include local
authorities ensuring that VSHs are in place and that they
have the resources, time, training and support they need to
discharge the duty effectively.
Local authorities must also have robust procedures in place
to monitor the attendance and educational progress of the
children their authority looks after, and Children in Care
Councils should regularly share the educational experiences
and issues raised by looked after children.
Areas also covered in the guidance are pupil premiums,
school admission, school exclusions and supporting
transitions from care.
Dr Lucy Peake, director of the Fostering Network, said:
"Children who are looked after away from their parents
can often need additional support in school, and it is
pleasing that the Government is using virtual heads to
help ensure that this can happen in England.
"If local authorities can meet their responsibilities, then
this is a very positive step forward in ensuring that all
our children receive a rounded and thorough education."
The guidance is here.

Thai crack down on surrogacy could
leave British parents in turmoil
On 22 July 2014 Thailand's military government announced
a review of all 12 fertility clinics in Thailand that conduct
surrogacy. On Wednesday 30 July 2014 the Thai
Government held a meeting with fertility clinics and doctors
to set acceptable standards.
Background – Surrogacy
On an international level there are stark and contrasting
approaches to surrogacy. In some jurisdictions surrogacy is
permitted and enforceable (eg California), whereas in others
surrogacy is criminalized. The UK's approach to surrogacy
is rooted in legislation from the 1980s and provides that
surrogacy is not unlawful but the arrangements cannot be
enforced and there are offences against third party
commercial brokers, all of which creates uncertainty and
obstacles for UK based parents.
As a result many UK based parents enter into surrogacy
arrangements abroad, whereby an overseas surrogate
mother delivers their baby in her home country and then the
UK couple bring the child home.
Surrogacy destinations for UK couples
The USA is a popular destination for UK based parents. In
some US states, the legal certainty, established agencies and
high quality of medical and ethical treatment provide an
ideal solution. As a result, the USA is an expensive
destination, often costing in excess of $100,000.
Until recently India was a popular and low-cost alternative
to the USA. In 2012 changes to Indian law meant that
surrogacy was only available to married heterosexual
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couples. India's change in law has led to same-sex couples
looking to new cheaper alternatives to the USA.
The position in Thailand
Thailand, which has for a number of years been popular for
Australian parents, seemed to fit the bill. Thailand
previously had no laws regulating surrogacy and in the
absence of any prohibitory laws, UK couples (particularly
same-sex couples) have been considering Thailand and
some couples will have already embarked upon surrogacy
arrangements.

President demands compliance with
court timetables
In Re W (Children) EWFC 22, the President has reminded
practitioners that parties in cases in the Family Court are not
permitted to amend a timetable fixed by the court without
the prior approval of the court.

In that case, in breach of a case management order, Bristol
City Council failed to file and serve its final evidence and
It appears that surrogacy is now permitted in Thailand only care plan until two weeks after the specified date. The
if:
failure caused consequential delays so that it was
impossible for the advocates to comply with the
Ÿ the intended parents are a heterosexual married couple; requirements of paragraph 6.4 of PD27A (the 'Bundles'
Practice Direction). In a letter sent to the President by the
Ÿ the intended parents are medically infertile;
local authority, it was explained that at an advocates
meeting it had been agreed that the local authority would
Ÿ the surrogacy is altruistic (ie the surrogate has not defer the filing of its evidence beyond the date ordered.
profited from the arrangement);
However, it did not inform the court or seek the court's
approval of the non-compliance.
Ÿ the surrogate is related to the intended parents.
The President cited several recent cases in which parties
It appears that therefore surrogacy will be illegal if the have failed to comply with directions given by the court in
intended parents are either an unmarried heterosexual care proceedings.
couple or a same-sex couple, if any money has been paid to
the surrogate and the removal of a child from Thailand He concluded:
without the permission of the Thai authorities will likely
breach human trafficking laws.
"I emphasise the obligation on every party, spelt out (as
in this case) in the standard form of case management
There are reports that all records from one Thai IVF clinic
order, to inform the Court "immediately" in the event of
have been removed by the Thai military. Accordingly the
any non-compliance. That obligation is imposed for
parents already with surrogate pregnancies under way at
good reason, though too often, as in the present case, it
that clinic will have no means of contacting the surrogate,
also is not complied with."
will not know the whereabouts of the surrogate or know
what will happen to their unborn babies.
It remains to be seen what will happen to the arrangements Mrs Justice King appointed to the
that were entered into prior to yesterday's meeting or
Court of Appeal
whether the Thai authorities will seek to prosecute either
the surrogates, agencies, doctors or the intended parents for
Mrs Justice King has been appointed to the Court of Appeal.
child trafficking offences.
The appointment will take effect from this autumn.
Anne-Marie Hutchinson
Cornwell, said:

OBE,

Partner

at

Dawson

"The lack of consensus between countries as to the
approach that should be adopted towards surrogacy is
leading many intending parents to go overseas. It is
crucial for parents to thoroughly research their intended
destination for surrogacy and take specialist legal advice
before commencing on the surrogacy journey. The
recent change in law in Thailand is likely to particularly
impact upon same-sex couples, with many of the
popular "low-cost" destinations for surrogacy restricting
surrogacy to married heterosexual couples."

Eleanor King was called to the Bar at Inner Temple in 1979.
She became Queen's Counsel in 1999. She was appointed
Assistant Recorder in 1996–2000; Recorder in 2000–08; a
Deputy High Court Judge, 2000–08 and appointed as a High
Court Judge in the Family Division since 2008 to date.
Judicial diversity statistics released today show that, on
appointment, Mrs Justice King will become the eighth
woman of 38 judges in the Court of Appeal.
The judicial diversity statistics are here.

Colin Rogerson, Solicitor at Dawson Cornwell, commented:
"It is too early to see what the impact on parents,
surrogates, clinics and doctors in Thailand will be. It is
awful for all concerned, not least the blameless children
who could possibly find themselves in orphanages or
stateless."
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ARTICLES
Finance & Divorce July 2014 Update

Jessica Craigs, senior solicitor of Mills and Reeve LLP
This update is provided into two parts:
1. News in brief
2. Case law update

News in brief
5% increase in marriages from last year
The ONS has published provisional figures showing that marriages in England and Wales increased by 5.3% in 2012 from
the 2011 figures. 2009 showed a low number of marriages but since that date, the trend appears to be increasing.
For the full statistics click here.

Public experience of the family justice system is published by the MoJ
The Ministry of Justice has published findings of its survey into public attitudes and experiences of the family justice
system, including mediation. Approximately 35,000 adults were interviewed. About a quarter of these were asked
questions about understanding of and confidence in the family justice system.
Of those who had been involved in the family justice system, most reported positively on their experiences. Around half
of adults were aware of the family justice system and mediation as an alternative to court.
The analysis is here.

Lawyersupportedmediation.com claims MoJ underspends on mediation by £14m
Marc Lopatin of lawyersupportedmediation.com says that in 2013/14 the MoJ made available an additional £10m to fund
family mediation. The estimated spend for 2013/14 is £9,489,559 (based on current average figures) and therefore the
underspend is approximately £4,233,713. Taking into account the additional funds available, the total estimated
underspend is £14.2m.

"Power couple" battle over hedge fund
The Independent reported on the well known 'power-couple' divorcing. Sir Chris Hohn has been accused of
underestimating the value of The Children's Investment Fund during divorce proceedings.
If Mrs Hohn is successful in proving that the fund is worth what she estimates, it could be the biggest payout recorded. A
ten day trial is listed.
For a full report click here.

Baroness Deech's Divorce (Financial Provision) Bill receives second reading
On 27 June 2014, the Divorce (Financial Provision) Bill, a private member's bill, introduced in the House of Lords by
Baroness Deech in February 2014, received its second reading and was committed to a committee of the whole house.
Baroness Deech says that it is urgent for Parliament to revisit the fundamental law governing financial provision for four
principal reasons:
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1. The law is uncertain. Decisions used to be based mainly on "need". Equality of the spouses then became a feature in
judgments; and recent decisions have added consideration of compensation, and sharing the fruits of partnership,
while statutory amendments provide for pension division and a clean break between the couple, if possible.
2. The leading judgments inevitably arise from "big money" cases that go to appeal, and are not necessarily helpful for
low income families. We now have a largely judge-made law, which bears little resemblance to the statute, and there
has been no public or democratic input. The wide exercise of judicial discretion, careful and sensitive though it is, leads
to unpredictability and uncertainty, and therefore militates against mediation and settlement out of court. Judges differ
with each other, and decisions conflict as new principles are enunciated.
3. Legal aid has been removed from this area of the law. Many parties of modest means are left unrepresented and have
to attempt to litigate on their own in emotional circumstances, with no understandable or settled principles to guide
them in dividing assets and income. Judges are having to intervene, which is not their task, and brings delay.
4. Organisations such as Resolution and the Centre for Social Justice have called for reform over the years, but without
result. A recent Law Commission report recommended that prenuptial agreements be binding, with certain exceptions
and they are continuing work on financial provision which they estimate will take years to complete.
The Bill, as introduced, is here. The second reading debate can be read here.

Government figures show a collapse in mediation attendance
National Family Mediation (NFM), England and Wales' largest provider of family mediation Government says that
'ministers must ensure nothing is off limits as they consider how to reverse the trend' after a report shows a collapse in
mediation. NFM suggest that the government now make it free for people to attend the initial mediation session that
became compulsory from 22 April 2014.
Mediation assessments, starts and successful agreements all plummeted in 2013/14 compared with previous years
according to official figures issued this week, following cuts in legal aid introduced in April 2013.
Jane Robey, NFM's Chief Executive, said:
"The government says it wants more people to go to mediation rather than clogging up the family courts, yet its policies
of the past two years have achieved precisely the opposite. There are huge increases in the numbers of people
representing themselves in courts following legal aid cuts, and now these figures show a collapse in the number of
people going to mediation.
"It's an embarrassment for Government Ministers, and one they have to address if they are serious about mediation.
"With a multi-million pound underspend, Ministers could now make it free to attend the initial MIAM (Mediation
Information & Assessment Meeting). They could and should go further to support professional mediation and ensure
it succeeds."
The Family Mediation Task Force has since reported. Its report can be read here.

10 December 2014 set as date for conversion of civil partnership to marriage
Pink News reported that the Government will announce that the first date couples already in civil partnerships can convert
to marriage will be 10 December 2014, but that civil partnerships will not be extended to include straight couples. [This has
now been officially confirmed.]
For a copy of the report, click here.

Pilot scheme for accelerated first appointment procedure in FR proceedings
The scheme is designed to avoid the need to physically attend the First Appointment if directions are agreed. The court
must be satisfied that the steps agreed are appropriate and in line with the court's overriding objective.
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Case law update
AM v SS [2013] EWHC 4380 (Fam)
An application brought by the wife for a Legal Services Order during heavily contested financial remedy proceedings.
Background
The husband was aged 45 and wife, 28. They married in October 2007 and had one child, aged nearly 5. The marriage
ended in 2009. Since that date, the parties have been involved in litigation in England. The litigation involved the divorce
suit, and following the husband's application for a stay or a dismissal of the petition in 2010, financial remedy proceedings.
The husband had spent nearly £200,000 in legal fees; the wife, nearly £250,000. The husband stated that the legal spend
exceeded the matrimonial resources; the wife's case was that the spend was a small percentage of the husband's wealth.
On 11 April 2011, an order for maintenance pending suit was made at the rate of £8,000 per month. On 5 August 2011, this
was varied to £5,500 per month and the arrears fixed at £10,200. In December 2012, the wife made an application for an
order for maintenance pending suit in respect of her costs. At the date of her statement, she owed her current solicitors
£39,000 and her costs to the conclusion of a preliminary two day hearing, were estimated at £120,000.
On 27 February 2013, Deputy District Judge Stanton awarded a sum of £60,000. The net sum the wife received, after
payment to her solicitors, was £21,000.
The two day hearing was adjourned. There was an FDR on 12 June 2013, a number of directions hearings and a five day
final hearing listed for March 2014. At that time, the wife owed her solicitors £102,000. The amount the wife sought when
before Mr Justice Moylan was £122,000. The total sum she therefore needed by way of a Legal Services Order was broadly,
£226,000.
The wife's case was that the parties lived a very lavish lifestyle and she had no liquid resources of her own to meet her
legal fees.
The case featured a number of properties. The wife asserted that two properties at St John's Wood and Cairo were gifted
to the couple on marriage. In addition, the wife said that the husband owned a property in Acton and a flat in Maida Vale.
In addition, the wife believed that the husband was financially supported by his father and received significant sums from
him.
By contrast, the husband asserted that his only significant asset was the Maida Vale property. The St John's Wood property
was vested in the name of a company based in the British Virgin Islands. That company was in turn owned by a
Leichtenstein Anstalt of which the husband's father was the sole beneficiary. This proposition was supported by a
statement provided by the directors of a trust being the corporate director of the Anstalt.
The husband stated that the Cairo property belonged to his father. The Acton property (on the husband's case) indirectly
belonged to his sister.
The husband accepted that he was assisted by his father by being able to use the London and Egyptian properties. He also
accepted that he received a salary from his father for working in one of his companies and his father assisted with the
payment of legal fees. He rejected the proposal that his father would make funds available to him to enable him to meet
any Legal Services Order which might be made by the court.
At paragraphs 19 – 21, Mr Justice Moylan reviews s22ZA and s22ZB of the Matrimonial Causes Act 1973.
With reference to s22ZB(1)(a) namely, financial resources on the evidence before the judge, he stated that the husband was
entitled to the equity in the Maida Vale property. The other properties he was less convinced about and felt the husband
provided better evidence as to their ownership. The judge examined the other financial support provided by the husband's
father and concluded that he had resources available to meet a Legal Services Order.
Turning to s22ZA, namely, whether the judge was satisfied that without a Legal Services Order the wife would not
reasonably be able to obtain appropriate legal services for the purposes of the proceedings, Mr Justice Moylan concluded
that the wife was not in a position to secure a loan for such services. He was also satisfied that she was unlikely to obtain
a charge over assets recovered as it was not clear whether she would recover any assets nor did she have family support
to meet her legal fees.
The judge expressed concern over proportionality and the balancing act that was required to ensure the wife was on equal
footing given the complexity of the legal issues involved. Consequently, he made an order that the Maida Vale property
be charged to £150,000 of which £100,000 was to be used in the respect of the wife's costs not currently incurred to the
conclusion of the hearing and £50,000 to be used in respect of the costs incurred to date.
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Jefferson v O'Connor [2014] EWCA Civ 38
Background
This judgment was made a few months ago. Ms Jefferson, the Petitioner wife issued the first proceedings in time in
England in March 2010. In December 2010, Mr O'Connor, the respondent husband arranged for divorce proceedings by
mutual consent to be issued in the Spanish Court.
On 2 April 2012, HH Judge Booth decided that the English proceedings should be stayed (and, as a result, dismissed) on
the primary ground that the parties had entered into an agreement on 23 September 2010 (the 'Agreement') whereby the
wife undertook that she had abandoned the English divorce proceedings, so that she was estopped from arguing that those
proceedings remained extant.
Counsel for the wife submitted that the effect of the Council Regulation is to prevent the court implementing any
agreement by the parties as to the appropriate jurisdiction for divorce proceedings. The effect of articles 16 and 19
(reviewed at paragraphs 26 and 27 of the judgment) give jurisdiction to the court first seised of the matter.
At paragraph 39 of the judgment, Lord Justice Vos concluded that Article 19 prohibited the proceedings being stayed on
the basis of the Agreement. HH Judge Booth should have concluded that the provisions of Article 19 of the Council
Regulation were applicable and could not be overridden by the Agreement.
The wife's English divorce was consequently reinstated.

Hope v Krecji [2014] EWCA Civ 796
The appellant company (Damsonetti Holdings - a company owned by a Jersey trust) sought to argue that Mostyn J's
judgment had already been doubted by the Court of Appeal in Prest v Petrodel Resources. The notice of appeal was
lodged before the Supreme Court handed down their judgment in Prest. Indeed, one of the reasons put forward for the
delay in filing the notice of appeal was said to be the then forthcoming Court of Appeal judgment in Prest which was
handed down on 26 October 2012. The appeal was lodged some six weeks after judgment in Prest was handed down.
The company needed permission to appeal out of time. They based their case on the need for the court, in light of Prest,
to have an opportunity to reconsider what they alleged was an illegitimate order made by Mostyn J. They argued that the
judge had incorrectly held that the trust was beneficially entitled to the property owned by Damsonetti Holdings; that the
property ordered to be transferred was, as a matter of law, beneficially owned by Damsonetti Holdings; and that the trust
was only entitled to ownership of the shares in Damsonetti Holdings and had no interest in the company's assets. It was
said that there was no evidence before the judge in relation to the purchase of the properties upon which the judge could
have asserted that the relevant assets were held by Damsonetti Holdings on trust for the trust, or as nominee for the trust;
and that there were no reasons given by the judge for his assertion that Damsonetti Holdngs was not a legitimate company
or that it had an inappropriate corporate structure. They contended that the judge had fallen into error, as has been
demonstrated by the Prest case, in considering that the Family Division could make orders directly or indirectly
transferring the company's assets simply on the basis that the trust was the owner or the controller of the company and
where there were no adverse third parties whose position might be prejudiced.
Permission to appeal was refused.
Lady Justice Gloster noted that, in seeking permission to appeal substantially out of time, an appellant requires the
permission of the court to file out of time, satisfy the court that there was a reasonable prospect of success and that they
should be released from the time sanctions imposed on any appeal.
She concluded that the decision not to appeal "in time" had been a deliberate decision taken in the knowledge that Prest
had been under appeal. It would have perhaps been better, she said, for Damsonetti Holdings to have lodged an
appellant's notice in time and then to have requested the court to stay the appeal pending the result of Prest.
More importantly though, Gloster LJ highlighted that the company was in breach of an injunction which sought to enforce
orders relating to the transfer of the Mercedes, number plate and Harley Davidson (all of which were now outside of the
jurisdiction) to the wife. It was clear on the authorities, she said, that, despite the fact that those orders were under appeal
or were being sought to be appealed, Damsonetti Holdings had had an obligation to comply with the orders of the court.
It had not done so and was in contempt of court as neither the assets nor funds representing the value of the assets at the
time they were removed from the jurisdiction had been paid either to the wife or into court.
Finally, Gloster LJ concluded that Prest made clear that if the evidence is available, the court can come to the conclusion
that assets legally vested in a company are beneficially owned by its controller. On the facts here, she said, Mostyn J had
come to the conclusion (which had not been appealed nor was an appeal proposed) that the Krejci family trust and its
assets, including Damsonetti Holdings, were in effect Mr Krejci, husband's, alter ego, and the assets were in truth his. And
although Damsonetti Holdings argued that there was no possible basis for supporting that conclusion, the truth was, she
said, the husband's failure to make meaningful disclosure made that a very unattractive argument. In the absence of the
evidence the husband had been directed by the court to provide, Gloster LJ held that Mostyn J had been perfectly entitled
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to come to the conclusion that the trust assets, the shares in the company, and indeed Damsonetti Holdings' assets, were,
notwithstanding that they had been bought on mortgage, beneficially owned by the husband.

Harb v HRH Prince Abdul Aziz Bin Fahd Abdul Aziz [2014] EWHC 1807
In brief: A head of state who dies in office enjoys state immunity only in respect of his or her official functions or acts.
Therefore, post-death, state immunity cannot be claimed in order to defeat proceedings that related to the private athe cts
of the head of state.
Background
The claimant, Mrs Harb, alleges that in 1968 she secretly married King Fahd, the late King of Saudi Arabia. She claims that,
in 1970, he promised to provide for her financially for the rest of her life and that he did so until he suffered a stroke in
1995. She initiated proceedings in London against King Fahd in 2004, claiming a lump sum of £12million and two
properties which she said had been promised to her by Prince Abdul Aziz, King Fahd's son, on behalf of his father. The
claim was dismissed by the High Court because of state immunity. State immunity is the legal principle that heads of
sovereign states are exempt from the legal jurisdiction of any other countries (s.20(1) State Immunity Act 1978 and s.2
Diplomatic Privileges Act 1964).
Mrs Harb appealed but before the appeal could be heard, King Fahd died and the proceedings against him came to an end.
In 2009, Mrs Harb re-commenced her proceedings, this time against Prince Abdul Aziz, basically for breach of contract.
Prince Abdul Aziz applied for an order declaring that the court had no jurisdiction to try the claim on the grounds that it
was barred by the state immunity conferred on a head of state under the State Immunity Act 1978. It had already been
agreed that the financial agreement allegedly made (if found to have been made) would be a private act rather than an
exercise of King Fahd's official functions.
Had King Fahd still been alive (and still King of Saudi Arabia), then state immunity would almost have certainly applied
to him in relation to these claims. This is because state immunity in respect of a living head of state does not apply only
to things done by that person in an official capacity but to all things (i.e. it includes that person's personal life) (Mighell v
Sultan of Johore [1893] 1 QB 149). However, the immunity ceases when the person ceases being the head of state during
their lifetime (e.g. they abdicate) – the state immunity is just for acts done in an official capacity. This case confirms that
when a head of state dies in office, the state immunity they have been afforded in life, in death only extends to their official
functions and not private or personal matters. Mrs Harb is now able to proceed with her claim and no doubt there will be
litigation reported over the coming months and years.
11/7/14
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Insults and Injuries; the court’s approach to personal injury damages in
financial remedy proceedings

Pranjal Shrotri, barrister, 36 Bedford Row
The damages awarded for personal injury claims can be substantial. Whilst not a routine feature of financial remedy cases,
when they do crop up they can form a significant portion of the parties' assets. An understanding of the court's treatment
of such damages is therefore a valuable part of any finance practitioner's toolkit.

Case law
The issue is not one blessed by a plethora of case law. However, the broad principles are outlined in the leading case of
Wagstaff v Wagstaff [1992] 1 WLR 320.
Wagstaff concerned an eight-year marriage. There were no children of the marriage, although the wife had two children
from a previous marriage. Six years in, the husband suffered an accident rendering him paraplegic and he was awarded
damages of £418,000 consequent to his injuries. The husband used these funds to purchase a specially adapted home and
to start up a business, with the balance being invested in order to provide him with an income. The only other major asset
in the case was the former matrimonial home.
The trial judge permitted the wife to retain the former matrimonial home and also awarded her a lump sum payment of
£32,000. At the time of the husband's appeal the wife had sold the former matrimonial home and reinvested most of her
capital in a property purchased with a work colleague.
The Court of Appeal confirmed that personal injury damages were an asset available for the court's consideration when it
conducted the section 25 exercise;
''the capital sum awarded is not sacrosanct nor any part of it secured against the application of the other spouse…the
reality of course is that the compensation is a financial asset which….has to be taken into account when the court comes
to exercise its powers in accordance with section 25 of the Matrimonial Causes Act 1973'. 1
Notwithstanding this, the source of the assets was an important factor in determining how the court exercised its discretion;
'In general, the reasons for the availability of the capital by way of damages must temper the extent of, and in some
instances may exclude the sharing of, such capital with the other spouse. It is important to stress yet again that each
case must be considered on its own facts. …Consequently, the circumstances in which the capital came into the hands
of the husband are highly relevant to the exercise of discretion carried out by the deputy registrar and the judge, but
do not fetter that discretion'. 2
The court was concerned with the amount actually available to the parties at the time of the hearing, although it was
accepted that the quantum of the original award and past utilization of its funds were relevant;
'It is…unrealistic to use as the starting point for any calculations sums available to the parties at some earlier period
but no longer available at the time of the hearing. The former existence of such sums will be relevant to the
circumstances of the case and may be highly pertinent to criticisms of a party's feckless or fraudulent behaviour, and
may throw light on the just result of the division of the capital which remains.' 3
In the present case, although the wife's immediate housing needs were met without recourse to the husband's damages,
she lacked the financial capital to buy out the co-owner of her property. Accordingly, it was noted that without the £32,000
lump sum, she 'lack[ed] complete security since her existing capital would be inadequate to house herself suitably if the present
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arrangement broke down'. 4 The court thus held that the trial judge had been correct to award the wife the lump sum in
addition to the former matrimonial home.
Of course, the decision in Wagstaff predates the sweeping changes brought about by Miller and McFarlane.
M v M [2011] EWCA Civ 1056 confirms the family courts' approach to personal injury damages in the post-Miller
landscape. In effect, the court applied the same principles as those expressed in Wagstaff, but interpreted the parties' needs
more generously as befits a post-Miller case.
In M v M the husband and wife had been married for about 6 years. They had 4-year old twins of whom the wife was the
primary carer. The husband had received damages of approximately £500,000 in settlement of a personal injury claim
which had been resolved before he met the wife. He used part of this sum to buy a property, named 'TO', which was
suitable to accommodate a person with his disabilities. He also purchased an investment property that provided him with
a rental income. The wife had paid about £30,000 towards TO.
At first instance the husband had been ordered to pay the wife a lump sum of £285,000, to add to her mortgage potential
of £42,000. This left the husband with property and savings of about £320,000.
The Court of Appeal did not interfere with the generous capital sum which the trial judge had awarded the wife, accepting
that this was the minimum required to meet the needs of the wife and children. It did, however, order a charge back in
favour of the husband in the form of a Mesher order. This was justified by 'the need to give special reflection to the origin of the
family capital and the special purposes for which it was provided'. 5 Whilst such an order was also recognised to neatly meet the
parties' changing needs as the children grew and the husband aged, the court was clear that it was 'the exceptional factor in
this case, namely the origin of the family capital or the vast majority of the family capital' which made the case 'particularly suitable
for the application of a Mesher order'. 6

Analysis
The court's approach to personal injury damages in financial remedy proceedings is very similar to its approach to
non-matrimonial property in general. As with non-matrimonial property, personal injury damages will not be ring-fenced
and the courts will have recourse to them as necessary to meet the parties' needs.
Needs, however, will not be the court's only focus. In M v M the court appeared at pains to stress that whilst a Mesher
order fitted with the parties' needs, the rationale for its imposition was to reflect the fact that the majority of the family
capital had come from the husband's damages. It thus seems that even in a case constrained by needs, the court will make
a real attempt to depart from equality in respect of a personal injury award made to just one of the parties. It is likely that
in cases that are not needs based, the extent of the departure from equality will depend on the usual considerations
relevant to non-matrimonial property, such as the length of the marriage and the degree of mingling with other assets.
How the court will give effect to this departure from equality, and specifically whether it does so using the two-stage
approach applied in Jones v Jones 7 or the discretionary percentage approach in Robson v Robson 8, will depend on judicial
preference and the particular facts of the case. Clearly, the size of the total assets available relative to the parties' needs is
relevant. In M v M, because of the limited nature of the assets, only the discretionary percentage approach would permit
the parties' needs to be met.
If there is no mingling, the damages are in a form that can be easily valued, and there are no arguments that the
non-injured spouse has any entitlement to the damages, this will speak in favour of the two-stage approach.
Notwithstanding that the court's approach to personal injury damages parallels its treatment of non-matrimonial property
in general, there are certain considerations that will be unique to personal injury damages alone.
There is a very limited obiter exception, articulated in Wagstaff, to the principle that personal injury damages will not be
ring-fenced. Giving judgment for the court in that case, Butler-Sloss LJ expressed the view that 'there may be instances where
the sum [of damages] awarded was small and was specifically for pain and suffering in which case it would be unsuitable to order any
of it to be paid to the other spouse'. 9 Notwithstanding that Wagstaff is a pre-Miller case, it seems feasible that reliance on such
an argument may be successful when the size of the award relative to the parties' overall assets is such that ring-fencing
the award would not make any real dent in the sum required to meet the parties' needs.
The non-injured spouse may want to argue, quite separately of the issue of the parties' needs, that elements of the injured
spouse's award ought properly to be shared between the parties. For example, part of the injured spouse's award may
have been for loss of future earnings. It is easy to imagine circumstances where the non-injured spouse would, in the
absence of any injury having occurred, have a strong claim to at least some of the other spouse's earnings on principles of
compensation and sharing. Arguably, the non-injured spouse should thus also have a claim to this element of the injured
spouse's award. At the very least, such an argument may be a reason for the court to adopt the discretionary percentage
approach in dividing the parties' assets.
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How likely the court is to accept arguments focusing on the specific elements of the damages award is not clear, not least
because of the lack of case law on the subject in general. On the one hand, the court's comments in Wagstaff regarding
awards for pain and suffering suggest that the court may be willing to look at the purpose for which an award has been
made in deciding how it should be distributed. On the other, whilst certain elements of the injured party's award will
directly reflect his or her needs – the most obvious being future care needs – the courts have to date not made any reference
to these when deciding the parties' needs for the purpose of financial remedy proceedings. It may be that arguments
relating to the purpose of various elements of personal injury awards are seen to be at odds with the broad-brush section
25 exercise.

Conclusion
Personal injury damages are treated in a very similar way to non-matrimonial property in general. The court will have
recourse to the damages when this is required to meet the parties' needs, but will also make efforts to ensure that where
possible, the source of the property is reflected in an appropriate departure from equality. How this departure is achieved
will depend on the facts of the case. Arguments can be made that different elements of the damages should be treated
differently, according to the purpose for which they were initially awarded. It is unclear, however, whether arguments of
this nature would be welcomed by the courts.
_______________________
Wagstaff v Wagstaff [1992] 1 WLR 320, at 325
As above
3 Wagstaff v Wagstaff, at 323-324
4 Wagstaff v Wagstaff [1992] 1 WLR 320, at 325
5 M v M [2011] EWCA Civ 1056 at para 22
6 as above at para 23
7 [2011] EWCA Civ 41
8 [2010] EWCA Civ 1171
9 Wagstaff v Wagstaff [1992] 1 WLR 320, at 325
1

2
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Care Orders and Home Placements: removal and the public funding
conundrum

Michael Jones, barrister, 15 Winckley Square Chambers

The Re B and Re B-S effect
The decisions in Re B [2013] UKSC 33 and Re B-S (Children) [2013] EWCA Civ 1146 have had a massive impact upon the
long-term care planning of local authorities. It is generally accepted amongst practitioners that the recent line of case law
has made it increasingly difficult for local authorities to obtain the court's approval of adoptive care plans in respect of
subject children. This is due to the fact that the degree of analysis and evaluation needed within the local authority
evidence in order to support a care plan of adoption is now much higher in the post Re B-S landscape; the bar has been
raised and the court must be satisfied that "nothing else will do". One of the ramifications of the decision in Re B-S is that,
in the medium to long term, practitioners have experienced – and will more than likely continue to, experience – an
increase in the number of care orders being made by the courts, accompanied by care plans for the placement of the subject
child at home within the family.
Local authorities will inevitably issue care proceedings and, on occasion, find themselves in a position where it is simply
not possible to provide the court with the necessary evidence in order to justify the argument that nothing else will do save
for placement outside the birth family. From the perspective of a local authority, this leaves a situation where the local
authority continues to be responsible for the child whilst he or she remains in the care of their parents. For parents, the
obvious positive is that they will remain living with their child, albeit, with the local authority sharing parental
responsibility. The problem, from the perspective of a parent, comes in circumstances where, at a later date following the
conclusion of care proceedings, the local authority makes the decision to remove the child from their care.

Children Act 1989, section 33
The law in this area is clearly set out at section 33(1) of the Children Act 1989:
"Where a care order is made with respect to a child it shall be the duty of the local authority designated by the order to
receive the child into care and to keep him in their care while the order remains in force."
Section 33(3) of the Act reads:
"While a care order is in force with respect to a child, the local authority designated by the order shall –
(a) have parental responsibility for the child; and
(b) have the power (subject to the following provisions of this section) to determine the extent to which
(i) a parent, guardian or special guardian of the child; or
(ii) a person who by virtue of s.4(a) has parental responsibility for the child,
may meet his parental responsibilities for him."
Following on from this, under section 33(4), it is stated that:
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"The authority may not exercise the power in subs.(3)(b) unless they are satisfied that it is necessary to do so in order
to safeguard or promote the child's welfare."
Accordingly, the law states that, in circumstances where a child is placed at home under a care order, the designated local
authority may not remove that child from the care of the parents unless it is satisfied that such a step is necessary in order
to safeguard or promote the child's welfare.

Protection of human rights
Importantly, the Children Act also states at section 39(9) that:
"The power in subs.(3)(b) is subject (in addition to being subject to the provisions of this subsection) to any right, duty,
power, responsibility or authority which a person mentioned in that provision has in relation to the child at his
property by virtue of any other enactment."
This therefore encompasses the human rights element set down by The European Convention for the Protection of Human
Rights and Fundamental Freedoms and incorporated into domestic law by the Human Rights Act (HRA). Under article 8
of ECHR,
"(1) Everyone has the right to respect for his private and family life, his home and his correspondence.
(2) There should be no interference by a public authority with exercise of this right except such as in accordance with
the law and is necessary in a democratic society in the interests of national security, public safety or the economic well
being of the country for the prevention of disorder or crime, for the protection of health of morals, or the protection of
the rights and freedoms of others."
Under section 6(1) of HRA, it is unlawful for a public authority to act in a way which is incompatible with the ECHR; a
local authority must therefore not act in a manner which would infringe the article 8 rights of either a child or a parent.
The case of Re S (Minors)(Care Order: Implementation of Care Plan): Re W (Minors)(Care Order: Adequacy of Care Plan) [2002]
UKHL 10 confirms that the court, when dealing with care proceedings, may invoke its jurisdiction under section 8(1) HRA
1998 and grant appropriate relief to a victim of an unlawful act. Under section 7(1) of the HRA, any parent who claims that
a local authority has acted, or is proposing to act, in a way that is made unlawful by s6(1) may either bring proceedings
under the HRA or rely on the Convention right in any other legal proceedings under s8(1). A parent who is facing the
removal of their child by a local authority following the making of a care order can therefore apply to the court to invoke
its jurisdiction and grant an injunction, preventing the local authority from instigating the removal.

Re DE (A Child) [2014]
The matter of removal following the conclusion of care proceedings has recently arisen in the case of Re DE (A Child)
[2014] EWFC 6. This was an appeal heard by Baker J, in relation to the decision of a district judge, dismissing the father's
application for injunctive relief in order to prevent the removal of his child. The facts of this case were that the child, D,
had been made subject of a care order with a care plan being that of a home placement with both of his parents. Later,
following the conclusion of the care proceedings, the local authority formed the view that it was no longer manageable or
safe to allow D to remain at home and sought to remove him from the care of the parents. The father applied to discharge
the care order and also sought an injunction preventing the removal. Baker J allowed the appeal on the basis that the
district judge's decision to refuse the application for injunctive relief was plainly wrong; importantly the court also set
down some general guidance for future cases which conclude with a child remaining at home under a care order and
where a local authority later seeks to remove the child from the home. The problem for any parent facing this situation is
that any local authority that shares parental responsibility under a care order, does not of course have to return the matter
to court in order to remove the child from a placement with the birth family. Unfortunately, the only realistic way for a
parent facing this situation to return the matter to the court arena is to apply for a discharge of the care order and, as any
family practitioner in the public law arena is aware, this brings to the fore the overarching issue of obtaining public
funding for such an application; there is no automatic entitlement to the same.
What is of great importance within the judgment in Re DE, is that Baker J noted the decisions in Re B and in Re B-S and
how these cases have "changed the landscape" in respect of decision making in relation to children who are subject to care
proceedings. After referring to the fact that, in light of the aforementioned authorities, any local authority and any court
making the decisions about the long-term future of children must address all realistic options and conduct a global and
holistic analysis before reaching a conclusion, the judge stated:
"To my mind, where a care order has been granted on the basis of a care plan providing that the child should remain
at home, a local authority considering changing the plan and removing the child permanently from the family is
obliged in law to follow the same approach. It must have regard to the fact that permanent placement outside the
family is to be preferred only as a last resort where nothing else will do. Before making its decision, it must rigorously
analyse all the realistic options, considering the arguments for and against each option. This is an essential process, not
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only as a matter of good practice, but also because the local authority will inevitably have to demonstrate its analysis
in any court proceedings that follow the change of care plan, either on an application for the discharge of the care order
or an application for placement order under the Adoption and Children Act 2002. This process of rigorous analysis of
all realistic options should be an essential feature of all long-term planning for children. And, as indicated by Munby
J in Re G, the local authority must fully involve the parents in its decision-making process.
"While this process is being carried out, the child should remain at home under the care order, unless his safety and
welfare requires that he be removed immediately. This is the appropriate test when deciding whether the child should
be removed under an interim care order, pending determination of an application under s.31 of the Children Act: Re
L-A (Children) [2009] EWCA Civ 822. The same test should also apply when a local authority's decision to remove a
child placed at home under a care order has led to an application by the parents to discharge the order and the court
has to decide whether the child should be removed pending determination of the discharge application. As set out
above, under s.33(4) of the 1989 Act, the local authority may not exercise its powers under a care order to determine
how a parent may exercise his or her parental responsibility for the child unless satisfied it is necessary to do so to
safeguard or promote the child's welfare. For a local authority to remove a child in circumstances where its welfare did
not require it would be manifestly unlawful and an unjustifiable interference with the family's Article 8 rights." (paras
34 and 35)
This section of the judgment makes clear that the rigorous analysis required in light of Re B-S applies not only to care
proceedings but also in circumstances where a care order has been made and the child remains residing with the parents
(it is an essential feature of "all" long-term care planning for children). A local authority cannot simply make a decision to
remove a child without being able to fully justify it in line with the principles set down by Re B-S, Re B and Re L-A; there
must be a detailed analysis weighing up all possible placement options and fully justifying removal on the basis that the
child's safety requires immediate separation from the parents. Any local authority that removes a child from a home
placement under a care order and fails to evidence the required degree of assessment and analysis resulting in removal,
may well find itself facing injunctive relief under the Human Rights Act at the first hearing of any discharge application.

G v N County Council [2008]
Another case of note in the context of removal of children from the family under the auspices of a care order is G v N County
Council [2008] EWHC 975 (Fam), [2009] 1 FLR 774. Within the G v N judgment, McFarlane J, as he was then, stated the
following:
"The issue is the approach a local authority should take to changing the care plan under the care order and, whilst the
established level of concern and background established by the care order is there, the previously proportionate plan
of having a child at home, if it is to be changed, has to be changed after a proper consideration and assessment of all of
the available evidence and in a way that meets the child and the mother's human rights as described in the earlier
decisions.
"In my view, the quality of decision-making and the consequences of it in the context of a case such as this are just as
important and have consequences which are just as likely to be long term as is the case under an EPO. In fact, given the
existence of emergency protection order and, in contrast, the limited options available to a parent in a case such as this,
the human rights considerations require that the quality of the process should be at least as high, if not higher, as that
in an emergency protection order case.
"It is not the function of this court to lay down restrictions as to the sort of assessment work that should be put in place
before a radical change of care plans such as this, but it does seem that some formal assessment, whether it is called a
core assessment or otherwise which draws together all of the evidence in a considered way rather than simply at LAC
meetings or other professional gatherings, and give the parent a chance to contribute to that process, and then take
stock of all of that material in the way that a core assessment would do, is the level of intervention and planning that
should be brought to bear before a change of care plan as draconian as this takes place." (paras 30-32)
This judgment pre-dates that of Re B-S and, as discussed above, any assessment work prior to removal of a child under a
care order should now comply with the analytical guidance set down by Re B-S. The interesting point to be taken from G
v N are the comments in relation to the quality of the decision making process being at least as high, if not higher, than that
in the case of an emergency protection order.

Re G (Challenge to local authority's decision) [2003]
A further case of interest in respect of the decision making process following the making of a care order can be found in
Re G (Challenge to local authority's decision) [2003] EWHC 551, where Munby J, as he then was, stated the following:
"In a case such as this, a local authority, before it can properly arrive at a decision to remove children from their parents,
must tell the parents (preferably in writing) precisely what it is proposing to do. It must spell out (again in writing) the
reasons why it is proposing to do so. It must spell out precisely (in writing) the factual matters it is relying on. It must
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give the parents a proper opportunity to answer (either orally and/or in writing as the parents wish) the allegations
being made against them. And it must give the parents a proper opportunity (orally and/or in writing as they wish)
to make representations as to why the local authority should not take the threatened steps. In short, the local authority
must involve the parents properly in the decision-making process. In particular the parents (together with their
representatives if they wish to be assisted) should normally be given the opportunity to attend at, and address, any
critical meeting at which crucial decisions are to be made."
Munby J clearly set out the correct decision making process which must be undertaken by any local authority seeking to
remove a child who is subject to a care order. In the event that the local authority has failed to follow such a procedure,
save in cases of a justifiable emergency, it could be argued that the procedure has been plainly inadequate and unfair.

Baker J's general guidance in Re DE
In Re DE, Baker J concluded by setting out the following general guidance in respect of cases where a local authority seeks
to remove a child that is subject to a care order. This guidance was seen and approved by the President of the Family
Division:
(1) In every case where a care order is made on the basis of a care plan providing that a child should live at home with
his or her parents, it should be a term of the care plan, and a recital in the care order, that the local authority agrees to
give not less than fourteen days notice of a removal of the child, save in an emergency. Fourteen days is an appropriate
period, on the one hand to avoid unnecessary delay but, on the other hand, to allow the parents an opportunity to
obtain legal advice;
(2) Where a care order has been granted on the basis of a care plan providing that the child should remain at home, a
local authority considering changing the plan and removing the child permanently from the family must have regard
to the fact that permanent placement outside the family is to be preferred only as a last resort where nothing else will
do and must rigorously analyse all the realistic options, considering the arguments for and against each option.
Furthermore, it must involve the parents properly in the decision-making process;
(3) In every case where a parent decides to apply to discharge a care order in circumstances where the local authority
has given notice of intention to remove a child placed at home under a care order, the parent should consider whether
to apply in addition for an injunction under s.8 of the HRA to prevent the local authority from removing the child
pending the determination of the discharge application. If the parent decides to apply for an injunction, that
application should be issued at the same time as the discharge application;
(4) When a local authority, having given notice of its intention to remove a child placed at home under a care order, is
given notice of an application for discharge of the care, the local authority must consider whether the child's welfare
requires his immediate removal. Furthermore, the authority must keep a written record demonstrating that it has
considered this question and recording the reasons for its decision. In reaching its decision on this point, the local
authority must again inter alia consult with the parents. Any removal of a child in circumstances where the child's
welfare does not require immediate removal, or without proper consideration and consultation, is likely to be an
unlawful interference with the Article 8 rights of the parent and child;
(5) On receipt of an application to discharge a care order, where the child has been living at home, the allocation
gatekeeper at the designated family centre should check whether it is accompanied by an application under s.8 of HRA
and, if not, whether the circumstances might give rise to such an application. This check is needed because, as
discussed below, automatic legal aid is not at present available for such applications to discharge a care order, and it
is therefore likely that such applications may be made by parents acting in person. In cases where the discharge
application is accompanied by an application for an order under s.8 HRA, or the allocation gatekeeper considers that
the circumstances might give rise to such an application, he or she should allocate the case as soon as possible to a
circuit judge for case management. Any application for an injunction in these circumstances must be listed for an early
hearing;
(6) On hearing an application for an injunction under s.8 HRA to restrain a local authority removing a child living at
home under a care order pending determination of an application to discharge the care order, the court should
normally grant the injunction unless the child's welfare requires his immediate removal from the family home.

The lessons learned
The first thing any practitioner representing a parent in the case of a planned removal of a child under a care order must
do is to ensure that the local authority have followed the correct process. Save for emergency situations, 14 days notice
should have been provided to the parents and there should be a full analysis, ideally in assessment format (the comments
of Munby J in Re G specifically refer to reasoning justifying removal, preferably being in writing), evidencing the need for
removal in accordance with the relevant authorities (Re B, Re B-S). In any case where a discharge application is made on
behalf of a parent, consideration must also be given to making an application for injunctive relief under section 8 of the
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Human Rights Act, in order to attempt to prevent removal prior to the court having had the opportunity to fully consider
the discharge application; this then gives the court the option to list the matter for a contested interim hearing in respect
of the injunction application if necessary. It is notable that Baker J's guidance clearly states that the court should normally
grant the injunction unless the child's welfare requires immediate removal.
From the perspective of local authorities, it is crucial that, save in cases of an emergency, the appropriate process set out
in the guidance above is followed and that ideally a full, detailed and analytical social work assessment is carried out prior
to the notice of the decision to remove the child being provided to the parents; any such assessment must comply with the
guidance set down by Re B-S and justify any plan for immediate removal on the basis that the child's safety requires the
same. There is no legal requirement for such a written assessment but it appears quite plain from the relevant case law that
it is good practice to make such a document available to the parents and their representatives in anticipation of any
decision to remove. All parties to care proceedings which conclude with a home placement under a care order will also
have to have in mind that it should be included within the care plan and recited on the final order, that the local authority
agrees to give 14 days notice prior to the removal of the child, save for in an emergency.

Public funding of proceedings
The main problem however, is surely that of funding. In the case of Re DE the only reason the father's application for
discharge was brought before the court was due to the fact that his solicitor had agreed to represent him on a pro bono
basis. The fact of the matter is that currently a parent facing an application by a local authority for a care or supervision
order (neither of which necessarily entail the actual removal of a child) is automatically entitled to public funding.
However, a parent facing the imminent removal of their child in a case where a care order has been granted, has no
automatic entitlement to such funding; it is difficult to see how it can be right that a parent facing such a scenario has no
recourse to public funding despite the potentially huge ramifications of the removal of their child and the significant
interplay of human rights issues. It is notable that in Re DE the father lacked litigation capacity and was still not eligible
for public funding to support his discharge and injunction applications; there is little doubt that the lack entitlement to
public funding in such circumstances is arguably a human rights issue in itself. The question is whether, in a new
landscape where the number of cases which conclude with children being placed at home under care orders will increase
and where local authorities later seek to remove children from these family placements, there will be any reform of the
current rules in respect of the eligibility to public funding in such cases. One would expect that there has to be in order to
ensure that the human rights of children, as well as those of parents, can be protected.
7/7/14
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Local Authority Focus – July 2014

Sally Gore, barrister, Fenners Chambers
In this Focus I shall cover the following:
Ÿ Care plans and judicial review
Ÿ Looked after children v private foster placement
Ÿ Costs on appeal in the light of Re S (Children)
Ÿ Delegation of social care functions
Ÿ Care proceedings and the Equality Act - guidance for local authorities.

Judicial review
Some of the most significant developments in family law since the last 'Local Authority Focus' are, of course, the changes
brought to bear by the Children and Families Act 2014. For public law practitioners, section 15(1) of the Act, which inserts
a new s.31(3A) into the Children Act represents a significant change in practice. Essentially, a court considering whether
to make a final care order in public law proceedings is required to consider the provisions in the care plan as to where a
child will live, and the proposals for contact. Any other details in the care plan are for the local authority.
Does this, therefore, leave a lacuna, where parents and those representing children have no judicial forum to challenge the
remaining aspects of a care plan, some of which, for children with complex needs and histories, may be of some
considerable importance? What if, for example, a child's therapeutic needs are not adequately catered for in a care plan?
The obvious answer, and one that is frequently raised, albeit not always with great seriousness in care proceedings, is that
judicial review would provide a remedy. What, though, are the implications of the decision in R(H) v Kingston upon Hull
City Council [2013] EWHC 388, in which HHJ Richardson QC (sitting as a judge of the High Court) set out the
circumstances in which the Administrative Court might be asked to intervene in a public law children case that is
proceeding in the family court? In that case, three potential scenarios were envisaged in which judicial review might be
appropriate:
Ÿ When a person affected by the decision is not a party to the care proceedings and is unable to be made an intervener
in those proceedings.
Ÿ Where (as in this case) a party does not wish to challenge the basis of the interim care order but merely a decision made
by the local authority as to its implementation.
Ÿ Where the local authority has reached a decision that it refuses to alter, despite a request from the court that it should
do so.
Whilst a challenge to aspects of a care plan was not envisaged as one of those scenarios, what underpins each of the
examples given appears to be that parties can still resort to the Administrative Court when all other potential remedies
have been exhausted. In any event, HHJ Richardson QC was not intending this list to be exhaustive.
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Looked after children vs private foster placement
Remaining with the subject of judicial review, O (A Child) v Doncaster Metropolitan Borough Council [2014] EWHC 2309
(Admin) is a recent decision of the Administrative Court which considered whether a child, who was by this time 17 years
of age, was a looked after child. The claimant had been cared for by her maternal aunt and uncle under a residence order
due to her mother's inability to care for her. This arrangement broke down and the child went to live with a paternal aunt,
known as TD. There is some factual dispute as to what was said between the two aunts, and between TD and the local
authority, but it is clear that the local authority had been involved in the claimant's change of placement from an early
stage. There had been several discussions between the local authority and TD about how the finances would be arranged,
and TD had apparently told the local authority that she was unable to care for her niece without financial support from
the local authority.
The local authority had chosen to characterise this as a private family arrangement rather than a local authority foster
placement. The judge relied largely on the local authority's own statements at the relevant times as they had repeatedly
told TD that they regarded this as a private arrangement and any financial support therefore came from their s.17 budget.
A more cynical view could be that the local authority had the relevant case law, and particularly the decision in Southwark
London Borough Council v D [2007] EWCA Civ 182 in mind at the time.
The court ultimately decided that this child was not looked after as she did not 'require accommodation' because TD had
spoken to AB about possibly caring for her prior to the local authority becoming involved again. It is very surprising that
HHJ Heaton QC (sitting as a judge of the High Court) does not appear to have been referred to the cases of Southwark v D
(above) and R (SA) v Kent County Council [2011] EWCA Civ 1303, both decisions of the Court of Appeal with similar facts
to those in this case. It was made clear by the Court of Appeal in the Southwark decision that the crucial question was the
extent to which the local authority played a central role in facilitating the placement. Notwithstanding that TD apparently
indicated that she might wish to care for the claimant before the local authority became involved, the sheer number of
meetings and level of correspondence between TD and the social worker involved may suggest that the local authority
played a significant role in brokering this placement.
The case of R (Collins) v Knowsley Metropolitan Borough Council [2008] EWHC (Admin) 2551, was not referred to in the
judgment. In that case, the claimant was already in her placement when the local authority became involved but this was
a temporary placement and so she was still in need of accommodation. The court was also not referred to R (A) v Coventry
City Council [2009] EWHC 34 (Admin), an earlier case in which it was held that the child was in need of accommodation
because the family friend carer could not continue to care for A unless the local authority provided financial support.

Re S (Children): costs on appeal
Local authorities have been understandably concerned at the decision of the Court of Appeal in Re S (Children) [2014]
EWCA Civ 135 that the local authority should pay the costs of the appellant father's successful appeal. The local authority
concerned has obtained permission to take the costs point to the Supreme Court and a full hearing will take place in due
course.
The appellant succeeded in the Court of Appeal because of deficits in the reasoning of the circuit judge who made final
care and placement orders in respect of his daughter. The local authority having conceded that the judgment was
deficient, however, continued to resist the appeal.
In ordering that the unsuccessful local authority must pay the appellant's costs, the Court of Appeal distinguished the case
of Re T (Children) [2012] UKSC 36. Counsel for the father successfully argued that the principle that public policy
considerations militate against any possible financial deterrent to an authority taxed with the responsibility of protecting
children from pursuing proceedings was directed at first instance hearings and that in the case of an appeal, a parent
should not be deterred from challenging decisions which have such a crucial impact on their relationship with their children.
The background to this case and the costs order being made against the local authority appear to be the result of two
difficulties that often arise in appeals by parents against final orders. Firstly, the local authority appears to have been
candid enough to have conceded that the circuit judge had not provided an adequately reasoned judgment and yet it
continued to resist the appeal; one might deduce from this that its reasons for doing so related to its own ongoing
assessment of the child's needs, the wish to avoid any further delay in finalising her future placement, and the need for it
to engage in some crystal ball-gazing to assess the prospects of the parent in question being able to successfully care for
the child in the event that the case was remitted to the county court.
The second difficulty that follows directly from the first is that it leads the local authority to conflate welfare issues with
issues properly for consideration in an appeal. Having recognized that the judgment itself was deficient, the local
authority found itself in a truly invidious position. However, it would be trite to point out that an appeal is an appeal and
not a (re-)hearing of the case on welfare grounds.
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The Court of Appeal, on the other hand, was clearly swayed by the powerful argument that parents in public law
proceedings should not be deterred from pursuing appeals by mounting legal costs, particularly where, as here, the appeal
itself clearly had merit. It is surely right, therefore, that this conundrum should now be considered by the Supreme Court.

Delegation of social care functions
Since November 2013, all local authorities have had the power, under Part 1, Children and Young Persons Act 2008, to
delegate certain of their functions in relation to looked after children and those leaving care to third-party providers.
The Government has recently published its response to the consultation on the draft Children and Young Persons Act
2008 (Relevant Care Functions) (England) Regulations 2014 which will allow local authorities to delegate almost all of
their social care functions relating to children (with the exception of their functions as an adoption agency – unless to a
registered adoption agency – and the functions of independent reviewing officers: s2(2) CYPA 2008).
The significant change in the Government's response is the announcement that the extended range of functions can only
be delegated to non-profit making organisations. This followed 1,300 responses to the consultation, the majority of which
were negative with the most common reason being given for objecting being the possibility of 'privatisation' or 'profitmaking' in children's services. Unsurprisingly, respondents perceived a potential conflict between the imperative of
making a profit and the protection of vulnerable children.
Concerns were also raised in the consultation about the potential loss of social worker expertise but the response points
out that the 2008 Act requires delegated functions to be carried out by or under the supervision of a qualified social worker.
Arguably the most valid concern, after that about profit-making, is that greater fragmentation of functions may lead to an
increased risk of poor communication and a lack of information-sharing between different individuals and organisations.
The Government's response to this is incomplete, simply stating that:
"It is far from given that delegation would increase the numbers of such parties. We have heard plans to bring together
a range of functions currently delivered separately within single structures."
The amended regulations will be laid before Parliament during the Summer, in which case the proposed changes could
come into force as early as this Autumn.

Care proceedings and the Equality Act – guidance for local authorities
Re C [2014] EWCA Civ 128 concerned an appeal by both parents against care and placement orders made in respect of
their 17-month old daughter. In the event, all parties, including the local authority, had agreed that the appeal should be
allowed. However, in the circumstances of the case, McFarlane LJ felt it was necessary to give some general guidance with
a view to preventing the difficulties in this case from arising again in the future.
The mother in this case was of Turkish Cypriot origin, had some cognitive impairment and speech and hearing difficulties.
The father was profoundly deaf and communicated using British Sign Language. Certain aspects of how the father's
disability in particular was dealt with during the early stages of the proceedings had given rise to concerns. This included
the reliance on the mother to communicate to the father the implications of agreeing for the child, A, to enter foster care
under a s.20 agreement, notwithstanding her own known difficulties, and the limited time and limited interpretation given
to the father when he was asked by the court to consider the threshold document over a lunchtime adjournment during a
preliminary hearing. During the course of the proceedings, a deaf psychologist and a deaf social worker had been
instructed to report on the case and both had expressed concerns about the level of interpretation provided to the father
at crucial stages in the case. Finally, some four weeks before the final hearing was due to commence, the parties agreed to
undertake a further parenting assessment of the parents. Time and resources meant that this was a 'standard' parenting
assessment conducted by a local authority social worker with the assistance of a British Sign Language interpreter. Again,
the experts instructed in the case voiced criticism that this approach to a parenting assessment did not take adequate
account of the father's disability.
In respect of the mother, there was also consensus amongst the parties that her learning disability compounded by her
hearing difficulty had not been given adequate consideration by the approach taken to assessing her during the proceedings.
The guidance given by McFarlane LJ in this case (which is adapted from that given by Baker J in Wiltshire Council v N
and Ors [2013] EWHC 3502 (Fam)), may be distilled as follows:
i. It is the duty of those acting for parents with a hearing disability to identify this as a feature of the case at the earliest
opportunity;
ii. It is the duty of those acting for parents with disabilities such as these, and the local authority, to draw the disabilities
to the attention of the court when proceedings are issued;
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iii. It should be a matter of course for the provision of expert advice on the impact of a deaf person's disability on the
particular circumstances of the case to be considered at the case management hearing;
iv. The issue of funding needs to be grappled with at the earliest opportunity both before and during the case
management hearing.
In relation to the provision of assistance for those with hearing impairments during the court and assessment process,
McFarlane LJ also draws out the following:
i. It is essential that those involved in the court process, and particularly judges, understand that assistance for those with
hearing impairments is not a process of 'translation' (as where a person speaks a different language); it is one of
interpretation.
ii. There is a difference between British Sign Language which is an ordinary form of communication, and English
Supported Sign Language, which is a different and far more structured, in grammatical terms, process. Different people
from the population who have a hearing disability will use one or both or neither.
iii. Professionals should also be aware of the possibility of using Deaf Relay Interpretation. A relay interpreter is a deaf
person who acts as an "intermediary" between the qualified sign language interpreter and the deaf person. The purpose is
for the Deaf Relay Interpreter to provide a specialist service and approach the communication with the deaf person from
a deaf perspective, breaking down issues and providing, what one report we have read refers to as, "cultural brokerage".
17/7/14
We have recently recorded two podcasts by Sally Gore on Judicial Review for Children Lawyers and Kinship Care. These
are available to all of our CPD subscribers. If you wish to listen to either podcast but do not have a subscription, you can
take out a subscription here.
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Applications Without Notice: A Practitioner’s Guide

Rodney Noon, solicitor, Aarons Solicitors, Halifax

Overview
Recently there have been a substantial number of appeal decisions giving guidance on how and when applications should
be granted on a without notice basis. A clear and consistent picture is now emerging and the objective of this article is to
provide the practitioner with comprehensive, up to date guidance either when making such applications or when
challenging orders made on such a basis.
A number of general points can be made at the outset. Firstly, it is clear that the current tide of judicial thought is running
strongly against orders without notice save in fairly narrowly defined circumstances. Experience suggests that this
thinking is not yet being universally applied at lower levels of the Family Court and so there is a greater need for advocates
to remind the court of the hurdles which they are now required to surmount and the manner in which (they contend) the
relevant tests are passed and how the order (if granted) should be drawn. As will be seen below, there can be costs
consequences in the form of wasted costs orders where orders are obtained improperly.
There can be little doubt that an order which restricts, even on a short term basis, the rights of an individual, including
their ability to exercise their parental responsibility for a child, is a substantial derogation from the most basic principles
of natural justice and may similarly engage both articles 6 and 8 ECHR.
That is not to say that such orders do not have a legitimate role to play. Neither the Human Rights Act 1998 nor Strasbourg
jurisprudence absolutely prohibits orders being made without notice in strictly limited and extreme circumstances.
Without notice orders removing children from parents have been approved by the European Court in, for example, P, C
& S v The United Kingdom [2002] 2 FLR 631 and Covezzi v Italy (2003) 38 EHRR 28.
The Family Procedure Rules 2010 at para 5.1 of PD18A make a general provision for such applications as follows:
"An application may be made without service of an application notice only –
(a) where there is exceptional urgency;
(b) where the overriding objective is best furthered by doing so;
(c) by consent of all parties;
(d) with the permission of the court;
(e) where paragraph 4.9 applies; or
(f) where a court order, rule or practice direction permits."
Applications on a without notice basis are, of course, not confined to the Family Court and there is therefore a raft of
jurisprudence from the Chancery and Queen's Bench Divisions on the manner in which and when such applications
should be made. There is, as a matter of common sense, no reason why the approach taken to such applications should be
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any different in the Family Court from other civil proceedings; however as Charles J sets out in B v A [2012] EWHC 3127
(Fam) this is often not the case in practice.
"11. Both Theis J and I (in B Borough Council v S) point out in restrained terms that the principles and procedures in
respect of without notice applications that are clearly established by authority are regularly not followed in the
Family Division.
12. This case provides an example of this. To my mind, this regular and flagrant failure by many practitioners and
judges is contrary to the public interest. I, and some of the other judges of the Division, try to bring about necessary
and much needed changes when dealing with without notice applications (particularly in the Applications Court).
But sadly, this case is a clear demonstration that we have not succeeded and that a number of our colleagues do not
take the same approach. So the serious failings are endemic amongst many family practitioners and judges who
have been family practitioners.
13. As mentioned in B Borough Council v S, I recognise that there is a natural temptation for applicants to seek, and for
courts to grant, relief to protect the vulnerable, and, I add, to find children who it is alleged have been abducted. But
this temptation, and the strong public interest in granting such relief, does not provide an excuse for failures to apply
the correct approach in law to such applications. Indeed, if anything, the strong public interest in providing such
relief and its impact on the subjects of the relief and their families mean that the correct approach in law should be
followed and so the sound reasons for it, based on fairness, should be observed."
The correct approach has been clearly set out on a number of occasions and is to be found in the judgments of Munby J (as
he then was) in Re W (Ex Parte Orders) [2000] 2 FLR 927 and Re S (Ex Parte Orders) [2001] 1 FLR 308. These include the
applicant providing full and frank disclosure of all the known circumstances and the resulting order recording on its face
all of the evidence considered by the court in deciding to make the order. Unfortunately, as Theis J remarks in KY v DD
(Injunctions) [2011] EWHC Fam 1277, these principles have been "observed more in the breach than the observance".
His judgment in B v A was not the first time Charles J had looked at applications for ex parte relief. The judge goes on to
refer to guidance which he gave in B Borough Council v S & Anor [2006] EWHC 2584 as follows:
"37. There is a natural temptation for applicants to seek, and courts to grant, relief to protect vulnerable persons
whether they are children or vulnerable adults. In my view this can lead (and experience as the applications judge
confirms that it does lead) to practitioners making without notice applications which are not necessary or
appropriate, or which are not properly supported by appropriate evidence. Also there is in my view a general
practice of asking the court to grant without notice orders over a fairly extended period with express permission to
apply to vary or discharge on an inappropriately long period of notice (often 48 hours). It seems to me that on
occasions this practice pays insufficient regard to the interests of both the persons in respect of whom and against
whom the orders are made, and that therefore on every occasion without notice relief is sought and granted the
choice of the return date and the provisions as to permission to apply should be addressed with care by both the
applicants and the court. Factors in that consideration will be an estimation of the effect on the person against whom
the order is made of service of the order and how that is to be carried out.
38. Inevitably on a without notice application the court hears from only the applicant. Good practice, fairness and
indeed common sense demand that on any such application the applicant should provide the court with:
i) a balanced, fair and particularised account of the events leading up to the application and thus of the matters
upon which it is based. In many cases this should include a brief account of what the applicant thinks the
respondent's case is, or is likely to be,
ii) where available and appropriate, independent evidence,
iii) a clear and particularised explanation of the reasons why the application is made without notice and the
reasons why the permission to apply to vary or discharge the injunction granted should be on notice (rather than
immediately or forthwith as in the standard collection and location orders) and why the return date should not be
within a short period of time. As to that I accept and acknowledge that a reference to notice being given if
practicable, or for a short period of notice (say 2 working hours or just two hours if a week end or holiday period
is imminent), may often provide an appropriate balance to avoid a sequence of effectively without notice
applications, and that in some cases a longer period of notice may be appropriate, and need for, and the
proportionality of, the relief sought and granted."
It is suggested that the matters set out by Charles J at para 38 above should be at the side of every practitioner, by way of
a check list, before and during the drafting of an application for a without notice order.
Finally, and before turning to look at specific types of application, note should be taken of the additional comments made
by Theis J.in KY v DD (Injunctions), above, where she says:
"16. As well as endorsing the guidance set out above, there are three additional comments I would make:
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(1) If information is put before the court to substantiate a without notice order, it should be the subject of the
closest scrutiny and, if the applicant is not present in person to verify it, be substantiated by production of a
contemporaneous note of the instructions. If that is not available, there may need to be a short adjournment to
enable steps to be taken to verify the
information relied upon.
(2) If additional information is put before the court orally, there must be a direction for the filing of sworn
evidence to confirm the information within a very short period of time. If that direction had not been made in this
case, the passport order would have been executed when the grounds for obtaining it were simply not there. That
would have involved a gross breach of the defendant's rights, quite apart from the court having been given
misleading information.
(3) Lastly, leaving the scrutiny that the court should give to without notice applications to one side, it is
incumbent on those advising whether such an application is justified to consider rigorously whether an
application is justified and be clear as to the evidential basis for it."

Public law cases
One of the first and clearest decisions showing the turn of the judicial tide on without notice applications in family cases
was the decision of Munby J. in X Council v B (Emergency Protection Orders) [2004] EWHC 2015 (Fam), [2005] 1 FLR 341.
Practitioners, almost inevitably, suffer from a lack of authoritative guidance on short term orders because they either
expire or return for reconsideration before there is time for an appeal. Presumably for this reason, there had not previously
been much in the way of clear guidance on the making of EPOs. Munby J set out his guidance in 14 detailed points of which
the following are of particular importance both as to whether the application should be heard on a without notice basis at
all and if so the approach to be taken:
"(v) No EPO should be made for any longer than is absolutely necessary to protect the child. Where the EPO is made
on an ex parte (without notice) application very careful consideration should be given to the need to ensure that the
initial order is made for the shortest possible period commensurate with the preservation of the child's immediate
safety.
(vi) The evidence in support of the application for an EPO must be full, detailed, precise and compelling.
Unparticularised generalities will not suffice. The sources of hearsay evidence must be identified. Expressions of
opinion must be supported by detailed evidence and properly articulated reasoning.
(vii) Save in wholly exceptional cases, parents must be given adequate prior notice of the date, time and place of any
application by a local authority for an EPO. They must also be given proper notice of the evidence the local authority
is relying upon.
(viii) Where the application for an EPO is made ex parte the local authority must make out a compelling case for
applying without first giving the parents notice. An ex parte application will normally be appropriate only if the case
is genuinely one of emergency or other great urgency – and even then it should normally be possible to give some
kind of albeit informal notice to the parents – or if there are compelling reasons to believe that the child's welfare will
be compromised if the parents are alerted in advance to what is going on.
(ix) The evidential burden on the local authority is even heavier if the application is made ex parte. Those who seek
relief ex parte are under a duty to make the fullest and most candid and frank disclosure of all the relevant
circumstances known to them. This duty is not confined to the material facts: it extends to all relevant matters,
whether of fact or of law.
(x) Section 45(7)(b) of the Children Act 1989 permits the FPC to hear oral evidence. But it is important that those who
are not present should nonetheless be able to know what oral evidence and other materials have been put before the
FPC. It is, therefore, particularly important that the FPC complies meticulously with the mandatory requirements of
rr 20, 21(5) and 21(6) of the Family Proceedings Courts (Children Act 1989) Rules 1991. The FPC must 'keep a note of
the substance of the oral evidence' and must also record in writing not merely its reasons but also any findings of
fact.
(xi) The mere fact that the FPC is under the obligations imposed by rr 21(5), 21(6) and 21(8), is no reason why the
local authority should not immediately, on request, inform the parents of exactly what has gone on in their absence.
Parents against whom an EPO is made ex parte are entitled to be given, if they ask, proper information as to what
happened at the hearing and to be told, if they ask: (i) exactly what documents, bundles or other evidential materials
were lodged with the FPC either before or during the course of the hearing; and (ii) what legal authorities were cited
to the FPC. The local authority's legal representatives should respond forthwith to any reasonable request from the
parents or their legal representatives either for copies of the materials read by the FPC or for information about what
took place at the hearing. It will, therefore, be prudent for those acting for the local authority in such a case to keep a
proper note of the proceedings, lest they otherwise find themselves embarrassed by a proper request for information
which they are unable to provide."
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The suggestion that where full, proper notice cannot be given, consideration should be given to shorter, informal notice
is a matter which, as will be seen below, has been taken up again in other areas.
The guidance in this case was subsequently endorsed by McFarlane J (as he then was) in Re X (Emergency Protection
Orders) [2006] EWHC 510 (Fam). In that decision the judge adds to the guidance in relation to the recording of the
hearing and the subsequent provision of information about the hearing to the parents which he felt should not depend
on them making a request for it.

Freezing injunctions
In financial remedy proceedings the court has the power to grant an injunction freezing all or part of the other party's
assets to prevent their disposal so as to frustrate the applicant's claims. Such applications are often (for obvious reasons)
initially made without notice to the other party.
Orders of this kind have been the subject of a comprehensive review by Mostyn J in UL v BK (Freezing Orders: Safeguards:
Standard Examples) [2013] EWHC 1735 (Fam). The judge considers when and how an application should be made without
notice. He begins his consideration of such applications with the judgment of Lord Hoffman in National Commercial Bank
Jamaica Ltd v Olint Corp (Jamaica) [2009] UKPC 16 where he held:
"Their Lordships therefore consider that a judge should not entertain an application of which no notice has been
given unless either giving notice would enable the defendant to take steps to defeat the purpose of the injunction (as
in the case of a Mareva or Anton Piller order) or there has been literally no time to give notice before the injunction is
required to prevent the threatened wrongful act. These two alternative conditions are reflected in rule 17.4(4) of the
Civil Procedure Rules 2002. Their Lordships would expect cases in the latter category to be rare, because even in
cases in which there was no time to give the period of notice required by the rules, there will usually be no reason
why the applicant should not have given shorter notice or even made a telephone call. Any notice is better than
none."
The issue of short informal notice had been further considered by Tugendhat J in O'Farrell v O'Farrell [2012] EWHC 123
(QB) where he had put the matter in fairly robust terms:
"In these days of mobile phones and emails it is almost always possible to give at least informal notice of an
application. And it is equally almost always possible for the Judge hearing such an application to communicate with
the intended defendant or respondent, either in a three way telephone call, or by a series of calls, or exchanges of email. Judges do this routinely, including when on out of hours duty. Cases where no notice is required for reasons
given in PD 25A para 4.3(3) ['where secrecy is essential'] are very rare indeed. ... The giving of informal notice of an
urgent application is not only an elementary requirement of justice. It may also result in a saving of costs. The parties
may agree an order, thereby rendering unnecessary a second hearing on a return date."
In the context of an application for a freezing order made in the family jurisdiction Mostyn J sets out the position in the
following very clear terms:
"v) Where the application for a freezing order is made ex parte the applicant has to show that the matter is one of
exceptional urgency. Short informal notice must be given to the respondent unless it is essential that he is not made
aware of the application. No notice at all would only be justified where there is powerful evidence that the giving of
any notice would likely lead the respondent to take steps to defeat the purpose of the injunction, or where there is
literally no time to give any notice before the order is required to prevent the threatened wrongful act. Cases where
no notice at all can be justified are very rare indeed. The order of the court should record on its face the reason why it
was satisfied that no or short notice was given."
The constant problem for practitioners, of course, is that this is all well and good but if the order has been obtained, what
sanction is there against those who have abused the court's powers. The judge notes the power of the court to make wasted
costs orders in this context; however a further potential answer is to be found in Mostyn J's application of the re-grant test.
In UL the wife had brought her application on the basis of wrongfully obtained documents from the husband and there
was found to be a significant lack of candour in her application. The judge refers to the ability of the court in such
circumstances to refuse to re-grant the order at the hearing on notice, not because such an order is not in any event
appropriate, but by way of a sanction for the way in which the without notice order was initially obtained. The principles
on which this power may be exercised are gathered together in the judgment of Mr Alan Boyle QC in Arena Corporation
v Schroeder [2003] EWHC 1089 (Ch) as follows:
"(1) If the court finds that there have been breaches of the duty of full and fair disclosure on the ex parte application,
the general rule is that it should discharge the order obtained in breach and refuse to renew the order until trial.
(2) Notwithstanding that general rule, the court has jurisdiction to continue or re-grant the order.
(3) That jurisdiction should be exercised sparingly, and should take account of the need to protect the administration
of justice and uphold the public interest in requiring full and fair disclosure.
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(4) The court should assess the degree and extent of the culpability with regard to non-disclosure. It is relevant that
the breach was innocent, but there is no general rule that an innocent breach will not attract the sanction of discharge
of the order. Equally, there is no general rule that a deliberate breach will attract that sanction.
(5) The court should assess the importance and significance to the outcome of the application for an injunction of the
matters which were not disclosed to the court. In making this assessment, the fact that the judge might have made
the order anyway is of little if any importance.
(6) The court can weigh the merits of the plaintiff's claim, but should not conduct a simple balancing exercise in
which the strength of the plaintiff's case is allowed to undermine the policy objective of the principle.
(7) The application of the principle should not be carried to extreme lengths or be allowed to become the instrument
of injustice.
(8) The jurisdiction is penal in nature and the court should therefore have regard to the proportionality between the
punishment and the offence.
(9) There are no hard and fast rules as to whether the discretion to continue or re-grant the order should be exercised,
and the court should take into account all relevant circumstance."
In UL, Mostyn J confirmed that these principles were fully applicable in the context of an application for a freezing order.
The judge refused to renew the ex parte freezing order whilst making it clear that if the wife had complied fully with her
duty of candour when she made her initial application and complied with the relevant principles, it was "distinctly
possible" that the order she sought would have been granted. She therefore had only herself (or her advisors) to blame.

Non-molestation orders
It has been, at least in the writer's experience, the exception for the initial hearing of such an application to be on notice (of
any kind) to the respondent. The applicant is often living under the same roof as the respondent and has well founded
fears of the consequences if they were required to notify their abuser several days before any protective order was in place.
To meet this need s45 Family Law Act 1996 sets out the circumstances in which an order may be made without notice being
given:
"(1) The court may, in any case where it considers that it is just and convenient to do so, make an occupation order or
a non-molestation order even though the respondent has not been given such notice of the proceedings as would
otherwise be required by rules of court.
(2) In determining whether to exercise its powers under subsection (1), the court shall have regard to all the
circumstances including—
(a) any risk of significant harm to the applicant or a relevant child, attributable to conduct of the respondent, if the
order is not made immediately;
(b) whether it is likely that the applicant will be deterred or prevented from pursuing the application if an order is
not made immediately; and
(c) whether there is reason to believe that the respondent is aware of the proceedings but is deliberately evading
service and that the applicant or a relevant child will be seriously prejudiced by the delay involved—
(i) where the court is a magistrates' court, in effecting service of proceedings; or
(ii) in any other case, in effecting substituted service.
(3) If the court makes an order by virtue of subsection (1) it must afford the respondent an opportunity to make
representations relating to the order as soon as just and convenient at a full hearing."
Even where the allegations were very much at the lower end of the scale in terms of gravity, a statement by the applicant
to the effect that without an immediate order and the protection this would afford they would be too afraid of the
consequences to make the application is difficult for a judge, in the middle of a busy list, to go behind. The fact that the
behaviour to be restrained would be (for the most part at least) a crime in any event has probably led to a more relaxed
approach to such applications. It is at least arguable that such an approach should have ended with the addition in 2007of
criminal sanctions under s45A.
A long overdue review of such orders has now been undertaken by Mostyn J in JM v CZ [2014] EWHC 1125 (Fam). In this
case an application had been made in the Principal Registry for a non-molestation order. The application was made
without notice to the respondent on 20th December 2013. Following the then usual practice in that court, an order was made
for 12 months but with provision that the respondent could apply on 48 hours notice to vary or discharge it. The matter
was also listed for review on 16th May 2014.
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Considering the matter Mostyn J made the following important points which practitioners should be familiar with when
dealing with cases of this kind.
1. The learned judge was quite clear that the provision allowing the respondent to apply to discharge or vary the order
did not comply with the statutory requirements of s45(3) for a full hearing "as soon as just and convenient". This view
is consistent with the views of Ward LJ in Horgan v Horgan [2002] EWCA Civ 1317.
2. The practice of not listing an immediate return date had been adopted in the Principal Registry (and other courts)
because often the respondent did not turn up at the hearing on notice and time was wasted out of a busy and
overstretched court list. Mostyn J expressed approval of an alternative procedure put forward by leading counsel for
the applicant that the court might list a return date within 14 days but with the proviso that if the respondent failed to
notify the court and the applicant in writing within 7 days of his intention to attend, the hearing would be vacated. The
judge felt that this struck the right balance.
3. The judge refers back to the decision he made the previous year in UL v BK (above) and explains that the principles
set out there about giving at least short, informal notice are fully applicable to applications for a non-molestation order.
Practitioners should therefore be prepared to give informal notice by way of mobile telephone call, text or email or to
justify to the court why it is not possible for such notice to be given. If no such notice is given judges should become
much more willing to stand the case down for some notice to be given before any order is made.
4. The issue also arises as to whether the re-grant test is applicable to such proceedings. Mostyn J confirms at para 16
that the test does apply with the following rider:
"...but it is to be tempered by the fact that the Part IV proceedings are not financial proceedings, whereas plainly
Mr Boyle QC, in devising his nine propositions which drew upon many authorities, was concerned with a
commercial dispute that was purely monetary."
17. Plainly, in Part IV proceedings the refusal to re-grant, as he says in proposition 7, "should not be allowed to
become an instrument of injustice". If an ex parte order has been discharged because of, say, lack of candour or
because notice ought to have been given but it is clear that the applicant is in need of protection, it would not be
right – and it would be unjust – if the principles in Arena Corporation were applied to refuse to re grant the application."
5. The respondent in JM had offered a compromise on the basis of cross undertakings which was rejected by the
applicant but subsequently settled on this basis just before the hearing. The applicant was ordered to pay the
respondent's costs assessed summarily at £34,200.

Private law Children Act applications
The first point to make is that all of the principles set out above in relation to short, informal notice, candour and the form
and content of the order are equally applicable to these matters. Although yet to be judicially considered it is suggested
that the re-grant principles are applicable but very substantially tempered by the paramountcy principle in s1(1) Children
Act 1989.
There are long standing principles cautioning against making changes to a child's residence on a without notice basis. In
Re G (Minors) (Ex Parte Interim Residence Order) [1993] 1 FLR 910 it was stated that ex parte interim residence orders ought
to be very rare and should be confined to a true "snatch" situation. If there is no risk of harm to the child (such as where a
child is simply being retained after an agreed period of contact), then an early application on notice is to be preferred. Ex
parte orders for the return of the child require "the most compelling circumstances" (M v C (Children Orders: Reasons) [1993]
2 FLR 584).
On the issue of without notice applications generally, the Child Arrangements Programme (PD12B) has clear provisions
about when a without notice application should be made in private law children cases. Echoing much of what has been
said by the courts in the cases outlined above and clearly written to be used by litigants in person, para 12.3 provides:
"Without Notice Orders should be made only exceptionally, and where –
(1) If the applicant were to give notice to the respondent(s) this would enable the respondent(s) to take steps to
defeat the purpose of the injunction; cases where the application is brought without notice in order to conceal the
step from the respondent(s) are very rare indeed; or
(2) The case is one of exceptional urgency; that is to say, that there has been literally no time to give notice (either
by telephone, text or e-mail or otherwise) before the injunction is required to prevent the threatened wrongful act;
or
(3) If the applicant gives notice to the respondent(s), this would be likely to expose the applicant or relevant child
to unnecessary risk of physical or emotional harm."
Paragraph 12.4 goes on to remind everyone that where the order is made it must set out on its face why the order was made
without notice to the other party.
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There has also been recent Court of Appeal guidance on without notice orders in children cases and particularly prohibited
steps orders. In Re C (A Child) [2013] EWCA Civ 1412, Ryder LJ was dealing with a case where, after an acrimonious
separation with disputes about direct contact, the mother applied to the court on a without notice basis for a prohibited
steps order to prevent the father removing the child from school or from her care. There was a lack of detail, particularity
in the papers, but it seems that the father was alleged to have threatened to come and see the child without the mother's
consent. The district judge granted the order and the father (later in the proceedings) appealed. Lord Justice Ryder
identifies a litany of errors in the making of the order which can be summarised as follows:
1. Evidence had been given orally at the hearing. The details of the evidence were neither set out on the face of the order
nor was there a direction made for a statement to be filed.
2. The order did not contain (as required by rule 18.10(3) FPR) a statement of the respondent's right to apply to set aside
or vary the order. There was no reason why any such application should be restricted (as the order did) to an
application on 24 hours notice. The judge explains that the phrase 'liberty to apply on 24 hours notice' is simply inapt
in the face of the rules or for a litigant in person who has to understand without legal advice what the order means.
3. Exceptional urgency was required to justify an order being made on a without notice basis. Nowhere in the papers
was the evidence set out to justify such urgency. As to what may amount to exceptional urgency Ryder LJ offers the
following guidance at para 17. There are ordinarily two bases for exceptional urgency: the imminence of the event to
be prohibited (and hence usually of the risk of harm to the child) or the need to make an order about that event without
alerting the respondent, i.e. where notice would arguably defeat the ends of justice.
4.The prohibited steps order was expressed to be made without limit of time. Ryder LJ held that this was completely
inappropriate at a without notice hearing and that the order should only be made to a finite date and this should be
clear on the face of the order. The learned judge points out that the order restricts the parent's exercise of his or her
parental responsibility. Since cases are often subject to adjournment this could not be permitted without hearing the
other party and the order should be expressed to last no longer than the next hearing date.

Possible Costs Sanctions?
On the issue of making the fullest disclosure to the court when applying for a without notice order, the learned judge in
Re C reminds practitioners of the views of Munby J. in Re S (Ex Parte Orders) [2001] 1 FLR 308 that this duty covers not only
factual matters but also matters of law. It follows, although not spelt out explicitly in this case, that advocates who fail to
draw the court's attention to the hurdles they are required to surmount not only risk subsequent judicial criticism but also,
potentially, orders for wasted costs.
The issue of wasted costs sanctions where without notice orders are inappropriately sought and obtained is discussed at
some length by Charles J in B v A. This was a Hague Convention case where the father was seeking the return of the child
to the USA and a series of ex parte location orders were sought and obtained in circumstances which amounted to a
flagrant breach of most, if not all, of the principles discussed hitherto. When the father subsequently sought to withdraw
the proceedings the mother sought an order for her costs. Having dismissed the application for an order against the father,
Charles J turns to the issue of a wasted costs order and holds at para 110 that:
"It seems to me that if such failures are to be avoided in the future there is a need for judges:
i) to refuse to make without notice orders if the established principles and procedures are not applied (I and some
other judges do this), and
ii) to treat such failures as negligent and thus as a foundation for the exercise of discretion to make a wasted costs
order."
The applicant's solicitors were ordered to pay £18,000 in wasted costs. This may seem rather harsh, given that several
Family Division judges had seen fit to grant the orders sought.

Summary
The current position regarding without notice applications in family cases can, it is suggested, be summarised in this way:
1. There is a gathering tide of judicial opinion, by no means confined to the Family Court, that without notice
applications and orders have been made in a way which is lax and pays insufficient regard to well established
principles and safeguards.
2. Before such an application is made there is an expectation that practitioners will seriously and objectively consider
whether this is an appropriate case for a without notice application to be made. Practitioners must be able and willing
to justify the basis on which the application is brought before the court. Weak applications made on instructions
require the advocate to ensure that the court is aware of the weaknesses as well as the strengths of the application.
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3. An application to the court with no notice at all to the other party should only be made where there is evidence before
the court to show either that the case is so exceptionally urgent that notice to the other party is impossible or that giving
notice of any kind would defeat the purpose of the order sought. "Cases where no notice at all can be justified are very
rare indeed" per Mostyn J, UL v BK. In any other case at least short, informal notice should be given. The evidence
justifying either approach must be explicitly set out in the supporting statements and other evidence filed in support
of the application. Pleas of "Well, it's obvious isn't it?" are likely to receive short shrift.
4. The evidence given to the court must be detailed and precise. "Unparticularised generalities will not suffice" (per
Munby J in X Council v B).
5. There is a heavy duty on those presenting an application without notice to ensure that the court is directed to all the
relevant facts, both favourable and otherwise, together with the relevant legal tests which have to be passed before the
order can be made on such a basis.
6. Apart from setting out the respondent's right to apply to set aside or vary the order, the order must explicitly state
what documents and evidence were considered and why it was considered appropriate to proceed without any notice
to the respondent. If any (supplemental) oral evidence was given it must either be set out as a recital to the order (if
very brief) or put into a statement and filed and served as quickly as possible.
7. A party who falls short of the high duty of candour required when an application is made without notice risks the
court declining to renew the order when the case comes back on notice. This is however tempered in non-monetary
cases to avoid injustice.
8. A failure to comply with the requirements of the court in such applications may amount to negligence for the
purposes of making a wasted costs order.
17/7/14
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Children: Public Law Update (July 2014)

John Tughan, barrister, 4 Paper Buildings
In this article I will consider:
Ÿ a case of judicial bias, as evidenced by judicial comments at a case management hearing which led the Court of Appeal
to agree that the judge, who was trying to robustly case manage the issues, had appeared to give a concluded view
about future fact-finding. The thinness of the line between robust management and going too far was acknowledged
by the Court of Appeal
Ÿ the ability of the parties to care proceedings to access DNA samples emanating from the criminal investigation
Ÿ a clear reminder to care practitioners and judiciary alike about the need to consider the jurisdictional basis for the care
proceedings at the earliest opportunity.

Judicial bias
In Q (Children) [2014] EWCA Civ 918 the Court of Appeal was dealing with an allegation of judicial bias. Judges are
encouraged to exercise robust case management at all stages of the proceedings. The judge at first instance on this case
attempted such management in relation to the factual issues and the investigation that was required. However, the Court
of Appeal agreed that judicial bias was exhibited and that the appeal had to be allowed. The bias in this case was the
premature expression of a firm judicial view as to the merits of an allegation prior to all of the evidence being before the
court. Given the recent emphasis on the absence of delay, the 26 weeks rule and the exhortation on courts to case manage
robustly and as early as possible, this is an important decision and an example of such case management going too far.
The mother in the case had a significant learning disability (IQ of 61) and epilepsy. The proceedings started as private law
applications but the local authority intervened and issued care proceedings. The family were well known to the local
authority and had moved ten times in ten years. A level of concern was generated in respect of the care given to the
children. The private law proceedings included allegations of domestic violence and rape against the father. Following
an interview of the mother, the father was arrested and granted bail on a condition that he had no contact with the mother.
The couple then jointly presented to the police station indicating that they had reconciled. As a result, the local authority
arranged for the grandmother to care for the children and issued care proceedings. The 13 day fact-finding hearing
concluded with a dismissal of the mother's allegations, which the local authority had relied upon to inform the threshold
criteria. The judge found the threshold criteria to be met on a different basis. All parties, except the Guardian, appealed.
The Court of Appeal dealt only with the bias issue as it was accepted that, if established, that issue cut across everything
else and must lead to an inevitably successful appeal.
The essential case of the mother was that the judge had, at a CMH some nine months prior to the fact-finding judgment,
made a number of clear indications that he had formed a concluded view as to the validity of her allegations. At the CMH
a report was received which included fresh allegations against the father, by the mother. Clarification was sought and a
police officer asked to attend the hearing. The officer gave evidence and the judge (but not the parties) read the
prosecution file. The file included a comment that the mother had not said that offences had been committed but was
worried that they had.
The mother's explanation for her retraction of allegations included that she had been kidnapped, placed in a van and
forced to retract upon arrival at the police station. The CCTV showed the parents kissing and cuddling in the foyer of the
police station.
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During the hearing the judge said:
"What the notes … reveal … is that first of all the grandmother prompts the mother to make allegations, that then they
are not really allegations at all, but just thoughts in the mother's head."
The judge asked "How is it credible? How is any of that credible?" and stated that he found it "simply incredible" that these
allegations were not raised during the lengthy ABE interview.
The judge then further queried the basis upon which the local authority could establish the allegations emanating from the
mother which underpin the proposed threshold criteria:
"Well I think that, for myself, how it can be proved, in relation to a lady who within minutes of getting to a police
station withdraws her allegation that she has been kidnapped there by the father, and is observed on the DVD at the
police station kissing and cuddling him. That is what I am told by a police officer on oath this afternoon. How then can
the local authority bring a lady like this into the witness box and say to a court, 'We want you to believe this lady on a
balance of probabilities?' At the moment, as I see it, I do not see how it can happen."
[...]
"Indeed, the breach of bail allegation, of course, was not pursued either, in the light of the fact that the mother retracted
that fact that she had been abducted by the father in his van and brought to the police station; that turned out to be a
pack of lies, it would seem."
After recording that consideration had to be given to the fact that the mother was a very vulnerable person, and
represented by the Official Solicitor, and was recorded as having a mental age of twelve, the judge went on to say:
"…[E]ven a twelve year old person would know what is happening if a child is being sexually abused or not. And even
a twelve year old would be able to say in an interview if it had happened, how it had happened and when it had
happened. The mother had an ample opportunity in the hours of her ABE interview to make clear, if indeed it had been
the case, that W had been sexually abused, and it is that that the police were concerned about in the notes, as everybody
will be able to read for themselves in due course."
The judge then made clear that he required the local authority to tell the court what evidence they were relying upon:
"because, as I say, at the moment, on the basis of what I have read in those police papers, I very much doubt, and I put
it no higher than this, but I very much doubt that threshold would be made out. I can put it no higher than that at the
moment, because obviously I need to give the parties an opportunity to investigate that, and the local authority,
perhaps to file further threshold documents."
The Court of Appeal remind us all that the test to be applied on the issue of apparent judicial bias is set out in Porter v
Magill [2001] UKHL 67; [2002] 2 AC 357. The House of Lords approved the test to be applied in such cases in the following
terms [at paragraphs 102 and 103]:
"The court must first ascertain all the circumstances which have a bearing on the suggestion that the judge was biased.
It must then ask whether those circumstances would lead a fair-minded and informed observer to conclude that there
was a real possibility … that the tribunal was biased."
The court recognised the duty to focus on the real issues in the case as contained in the provisions of the Family Procedure
Rules 2010, in particular PD12A. However, more generally, a judge hearing a family case has a duty to further the
overriding objective of dealing with cases justly (having regard to any welfare issues) by actively managing the case [FPR
2010, rr 1.1(1) and 1.4(1)]. Active case management involves a range of matters set out at FPR 2010, r 1.4(2) which include
identifying the issues at an early stage [r 1.4(2)(b)(i)] and deciding promptly which issues need full investigation and
hearing and which do not [r 1.4(2)(c)(i)].
McFarlane LJ said:
"Family judges are encouraged to take control of the management of cases rather than letting the parties litigate the
issues of their choosing. In undertaking such a role, a judge must necessarily form, at least a preliminary, view of the
strength and/or merits of particular aspects of the case. The process may well lead to parties reviewing their position
in the light of questioning from the judge and, by agreement, issues being removed from the list of matters that may
fall to be determined.
Despite having to adopt a 'pro-active' role in this manner, judges must, however, remain very conscious of the primary
judicial role which is to determine, by a fair process, those issues which remain live and relevant issues in the
proceedings. The FPR 2010 makes provision for an 'Issues Resolution Hearing' ['IRH'] at a later stage of care
proceedings. As the IRH label implies, it is intended that some, if not all, of the issues will be resolved at the IRH stage.
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The rules are however plain [FPR 2010, PD12A] that the 'court resolves or narrows issues by hearing evidence' and
'identifies the evidence to be heard on the issues which remain to be resolved at the final hearing'.
The task of the family judge in these cases is not an easy one. On the one hand he or she is required to be interventionist
in managing the proceedings and in identifying the key issues and relevant evidence, but on the other hand the judge
must hold back from making an adjudication at a preliminary stage and should only go on to determine issues in the
proceedings after having conducted a fair judicial process.
There is, therefore, a real and important difference between the judge at a preliminary hearing inviting a party to
consider their position on a particular point, which is permissible and to be encouraged, and the judge summarily
deciding the point then and there without a fair and balanced hearing, which is not permissible.....
I am clear that a fair-minded and informed observer would indeed have concluded that there was a real possibility that
the judge had formed such a concluded view at the [CMH].... the process conducted at the CMH....was seriously flawed
if, as it was, it was used by the judge to reach any conclusion as to the state of the mother's allegations. It was not a fair
process and it was not an evidentially sound process."
A word of caution to practitioners. McFarlane LJ sets out some comments made by the Judge at the CMH that are
"commonplace" and would not give grounds for similar appeals, for example:
"[I]t seems to me that the local authority could be, I am using that word advisedly, could be in some difficulty in getting
over the threshold in this case
… [A]t the moment, on the basis of what I have read in those police papers, I very much doubt, and I put it no higher
that this, but I very much doubt that threshold would be made out. I can put it no higher than that at the moment,
because obviously I need to give the parties an opportunity to investigate that, and the local authority, perhaps, to file
further threshold documents."

Access to DNA samples emanating from criminal investigations
Re Z (Children) [2014] EWHC 1999 (Fam) was a case that dealt with the issue of the access to DNA samples held by the
police. It concerned the paternity of a child. X asserted he was the father but refused to submit to DNA sampling. X
murdered the mother and is serving a life sentence.
The President agreed with the earlier authorities that where PACE prevents the use of a DNA sample in circumstances
where the Family Court would wish to have access to that sample, or information derived from it, in a case where paternity
is in issue, PACE trumps the needs of the Family Court. Neither the Family Court, nor the High Court in exercise of its
inherent jurisdiction, can order the release or use of DNA material in circumstances prohibited by PACE: see Lambeth
London Borough v S, C, V and J (by his Guardian) [2006] EWHC 326 (Fam), [2007] 1 FLR 152, and Lewisham London Borough
Council v D (Police Disclosure of DNA sample to local authority) [2010] EWHC 1239 (Fam), [2011] 1 FLR 908.
The President also considered the provisions of the Human Tissue Act 2004.
The decision turned on the precise circumstances of the case. X murdered the children's mother. In the course of his attack
he wounded her. Evidence at X's criminal trial referred to the mother's wound as "bleeding". There was also evidence that
X had cut his wrists, which were also bleeding, with a knife. Various samples of blood were taken from the crime scene
and submitted for analysis. A sample of blood from the knife was also analysed. A sample of the mother's blood was
obtained during the post mortem examination of her body and analysed. A comparison of the various samples showed
that two of the samples taken from the crime scene matched the mother's DNA profile. The remaining samples from the
crime scene did not match the mother's DNA profile and were therefore each from a person other than the mother. The
President reiterated that if the samples had been caught by Part V of PACE that would be an absolute bar to their use.
In this case the blood evidence was entirely independent of any samples or DNA profiles. The President held:
"The unidentified DNA profiles obtained from those samples can, without reference to any other samples (whether
obtained under Part V of PACE or, post mortem, from the mother's body), be compared with the DNA samples
obtained...from the children. If those unidentified DNA profiles identify two persons as being parents of the children,
then that will, without more, establish X's paternity. If those unidentified DNA profiles identify one person as being a
parent of the children, then it will be necessary to compare the relevant profile with that obtained from the mother's
post mortem sample to establish whether it is hers or, by elimination, X's.
... [In this case] No reference is made to any Part V [of PACE] samples; no reference is made to any comparison with
any Part V sample; no disclosure is sought of any Part V sample (or, I might add, anything derived from a Part V
sample)."
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However, that was not an end of the matter. Having decided that there was no statutory bar to the use of the evidence
held by the police, the President went on to conduct a balancing exercise. The court concluded that such an exercise came
down in favour of the children.
The advice from the court for future applications included this:
"Every case where an application is made for access to DNA samples or profiles requires the most anxious scrutiny and
an intense focus on the specific facts and circumstances of the particular case. Even if there is no statutory prohibition
of what is sought, an order is never to be had just for the asking."

Jurisdictional basis for care proceedings
In Re F (A Child) [2014] EWCA Civ 789 the Father had appealed an order that the child was habitually resident in England
and Wales, made within care proceedings. The President re-visited his decision in Re E (Brussels II Revised: Vienna
Convention: Reporting Restrictions) [2014] EWHC 6 (Fam) and described the consequences as follows:
i) Where BIIR applies, the courts of England and Wales do not have jurisdiction merely because the child is present
within England and Wales. The basic principle, set out in Article 8(1), is that jurisdiction under BIIR is dependent upon
habitual residence. It is well established by both European and domestic case-law that BIIR applies to care proceedings.
ii) In determining questions of habitual residence the courts will apply the principles explained in A v A and another
(Children: Habitual Residence) (Reunite International Child Abduction Centre and others intervening) [2013] UKSC
60, [2014] AC 1. For present purposes the key principles (para 54) are that the test of habitual residence is "the place
which reflects some degree of integration by the child in a social and family environment" in the country concerned
and that, as the social and family environment of an infant or young child is shared with those (whether parents or
others) upon whom he is dependent, it is necessary to assess the integration of that person or persons in the social and
family environment of the country concerned.
iii) Jurisdiction under Article 8(1) depends upon where the child is habitually resident "at the time the court is seised."
iv) Since the point goes to jurisdiction it is imperative that the issue is addressed at the outset. In every care case with
a foreign dimension jurisdiction must be considered at the earliest opportunity, that is, when the proceedings are
issued and at the case management hearing.
v) Good practice requires that in every care case with a foreign dimension the court sets out explicitly, both in its
judgment and in its order, the basis upon which, in accordance with the relevant provisions of BIIR, it has either
accepted or rejected jurisdiction.
vi) Judges must be astute to raise the issue of jurisdiction even if it has been overlooked by the parties.
For an article on the subject of care proceedings with a European dimension (written before the Re F judgment), please
click here.
24.7.14
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Reviewing Findings of Fact in Care Proceedings
Jennifer Kotilaine, barrister, 42 Bedford Row
Recent CAFCASS data have shown that one in every three care applications concerns a mother who is a 'repeat client' of
the family court. Applications are made by local authorities who may rely, at least in part, on findings made in previous
proceedings. Despite recent guidance and case law ( Re S, Cambridgeshire County Council v PS & ors [2014] EWCA Civ
25, Re S (Children W & T) [2014] EWCA Civ 638) which discourage the use of fact finding hearings in public law
proceedings except in a limited group of cases, earlier findings of fact will continue to be used in current and prospective
care applications.
Those against whom findings are made may occasionally seek therefore to re-open various facts that have been found—
either in previous or in current proceedings. The doctrine of issue estoppel does not apply in proceedings related to
children, and so findings made in previous hearings are not immune from being re-litigated in certain circumstances (per
Hale J in Re B (Minors) (Care Proceedings: Issue Estoppel) [1997] Fam 117, 128). Where proceedings are ongoing, findings
made are not final and are capable of being revisited when they cannot be sustained in the face of fresh evidence or further
developments (per Lady Hale in Re L & B (Children) (Preliminary Finding: Power to Reverse) [2013] UKSC 8, paras 33-35).
There are limits, however, as to when reviews of earlier findings may occur. The recent case of Re ZZ & ors [2014] EWFC
9 provides helpful guidance from the President on when reviews of earlier findings should be permitted, how they should
be investigated, and which burden is on which party.
In ZZ, the court was concerned with six children, ranging in ages from 17 to 4 at the time of appeal. Proceedings began in
July 2012. A 10 day fact finding hearing was held in December 2012 when it found that the father of the youngest four
children had assaulted the eldest two children of the mother as well as the mother herself. However, after the findings
were made, the two eldest children of the mother retracted their allegations about their stepfather. After an appeal, the first
instance judge reviewed the earlier findings and found that the retractions made by the two eldest children were not
credible. She refused to vary her previous findings against their stepfather. The father of the two eldest children then
appealed.
Dismissing the appeal, Sir James Munby P upheld the first instance judge's approach to review and, after considering
various authorities, endorsed (with some qualifications) the three stage approach for such reviews set out by Charles J in
Birmingham v H & Ors [2005] EWHC 2885 which is referred to by Sir James Munby P as 'Birmingham (No 1)'.

The three stage approach
In Birmingham (No 1), Charles J considered the approach that should be taken by the Family Court to findings made in
earlier proceedings that are directly relevant to present proceedings. At para 55, he stated:
'In my view the approach has three stages. Firstly, the court considers whether it will permit any reconsideration or
review of, or challenge to, the earlier finding. [ . . .] If it does the second and third stages relate to its approach to that
exercise. The second stage relates to, and determines, the extent of the investigations and evidence concerning the
review. The third stage is the hearing of the review and thus it is at this stage that the court decides the extent to which
the earlier finding stands by applying the relevant test to the circumstances then found to exist.'
Sir James Munby P agrees with Charles J's three stage approach in all circumstances. He states at para 32: '[T]he same three
stage approach applies [ . . .] whether in the same or different proceedings, and whether in relation to the same or different
children.' He then goes on to consider Charles J's three stage approach in some detail, making observations on each stage
that will be helpful to practitioners.

The first stage: when should a review be permitted?
In relation to the first stage, Sir James Munby P adopts the factors set out by Hale J (as she then was) in Re B at pp 128-129
that the court must keep in mind when considering whether or not to grant permission for any finding of fact to be
reviewed and re-tried, namely:
Ÿ underlying considerations of public policy: these include balancing the public interest in concluding proceedings and
minimising delay to a child against the importance of relying on findings of fact that have been correctly determined
and the court's discretion to 'work justice and not injustice'. [Hale J quoting Lord Upjohn in Carl Zeiss Stiftung v Rayner
& Keeler Ltd (No 2) [1967] AC 853,947]
Ÿ importance of previous findings in the context of current proceedings: if these are central to the outcome of the case,
the court may be more likely to consider rehearing them; if these are peripheral issues, the court may be less likely to
do so.
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Ÿ whether a rehearing of the issue will result in any different finding: this must not be on the basis that a different judge
may arrive at a different view on the same evidence. Instead, the court must consider whether the previous findings
were the result of a full hearing, whether the previous findings could have been attacked at the time, and (perhaps most
importantly) 'whether there is any new evidence or information casting doubt upon the accuracy of the original
findings'.
Summing up these Re B factors, Sir James Munby P says the following, at para 33:
'[O]ne does not get beyond the first stage unless there is some real reason to believe that the earlier findings require
revisiting. Mere speculation and hope are not enough.'

The second stage: investigations and evidence concerning a review
In setting out his three stage approach in Birmingham (No 1), Charles J was considering a case where a review had already
been permitted. He was already therefore at the second stage where, as he said at para 58, the court must use its discretion
'to regulate the evidence that can be called and the extent of any challenge to, and revising of, the earlier finding and thus
the nature and extent of the inquiry relating to an earlier finding'. In the exercise of its discretion at the second stage, there
is no departure from the court's general case management powers.
Given that each review is fact specific, it is not possible to say that a certain kind of evidence or investigation is to be
preferred to any other. Sir James Munby P states at para 34:
'I doubt that one can be sensibly be prescriptive. Much will turn on the forensic context and the circumstances of the
particular case.'
Sir James Munby P agrees with the observations of McFarlane J (as he then was) in Birmingham City Council v H & Ors
[2006] EWHC 3062, referred to by Sir James Munby P as 'Birmingham (No 2)'. At para 55 in Birmingham (No 2), McFarlane
J observed that
'[O]nce [ . . .] the court is involved in evaluating the evidence itself, it would be wrong to afford some sort of priority
to the evidence given and finding made at the earlier hearing that are to be considered within the review. Indeed it
would be difficult to do so in any formal way.'
There is no presumption in favour of a previous finding.
However, Sir James Munby P doubts McFarlane J's approach in Birmingham (No 2) at para 42 that, although there is no
presumption, a finding of fact is strong evidence of its own truth and 'should be followed in the absence of compelling
evidence against it' and at para 55 that 'any fresh evidence, to get anywhere in achieving the aim of those who call it, must
be sufficiently robust to challenge this hitherto 'strong' material.' Instead, Sir James Munby P says at para 33 that 'there
must be solid grounds for a challenge. But for my own part I would be disinclined to set the test any higher.'

The third stage: the review itself
In the face of a previous finding, the party who wishes to challenge it is under an evidential burden to adduce evidence
that will displace it. This evidential burden on the challenging party does not, however, interfere with the burden of proof.
The burden of proof remains on the local authority to maintain the earlier finding during the review. Sir James Munby P
agrees with McFarlane J's statement at para 45 in Birmingham (No 2):
'The parents have [ . . .] to make the running to present evidence that challenges the original finding. The evidential
burden is not more than that; a description of its effect does not go to the respective weight or priority that may be
afforded to the previous finding.'
Charles J in Birmingham (No 1) stated at para 62 that a 'high test' must be passed before previous findings are either set aside
or not treated as binding, and McFarlane J in Birmingham (No 2) clarified that this test requires 'compelling evidence' (para
42(iv)) or 'sufficiently robust' (para 55) evidence to the contrary. However Sir James Munby P takes McFarlane J's
clarification of Charles J's 'high test' as a rejection of it. He doubts that Charles J's language is appropriate in the
circumstances: ' [The] phrase 'high test' is best avoided. [. . . T]o elevate them to a test—a legal principle—is unwarranted,
unnecessary and potentially misleading.' (para 35) In rejecting the idea of a 'high test', Sir James Munby P adopts
McFarlane J's reasoning at para 55 of Birmingham (No 2): 'once the hearing in a review process [ . . .] has commenced, the
duty of the court is to look at the matter afresh.' And as Sir James Munby P himself says at para 35: 'The judge has to
consider the fresh evidence alongside the earlier material before coming to a conclusion in the light of the totality of the
material before the court.'
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Analysis
Sir James Munby P does not explain what kind of 'earlier material' must be considered by the judge before making a
decision: Does he mean 'earlier evidence' or does he mean 'earlier finding'? In ongoing proceedings with the same judge
this will certainly be earlier evidence. In different proceedings, by contrast, a new judge cannot simply add the new
evidence to the old because she did not hear the old evidence, and at best will only have a summary of it available to her.
The earlier finding must then be the 'earlier material' to which Sir James Munby P refers. In such a case the 'totality of
material before the court' is (a) an earlier finding and (b) some new evidence.
The problem that remains unresolved in this decision by Sir James Munby P is that of how a judge is supposed to relate
(a) to (b) in arriving at a new finding. Should the judge in the new proceedings hear afresh the evidence that led to the
earlier finding, so that she has the 'totality of the material' before her? That is the same as adjudicating de novo. Or should
she treat the old finding as worth something in itself – as carrying some evidential weight – in competition with the new
evidence? That is what Charles J and McFarlane J are trying to suggest with their talk of 'high tests' and 'compelling
evidence'. Sir James Munby P disapproves of their suggested ways of weighing the old finding in the balance of evidence.
But he does not make clear what exactly we are to replace them with. If the matter is simply to be adjudicated de novo,
with a rehearing of all the evidence, this should be spelled out.
When he says, at para 32 that he does not think 'that different approaches are called for in different forensic contexts', Sir
James Munby P seems to be referring to the three-stage approach. He rightly suggests that this is versatile enough to apply
to both ongoing proceedings in which a judge revisits his own findings of fact, and to new proceedings in which a judge
revisits findings of fact made in previous proceedings where he did not hear the evidence. However it is not clear that the
'proper approach' to third stage, which he discusses in para 35, can be the same in the two classes of case just mentioned.
In the first class of case there exists a 'totality of material' in the sense of an accumulation of evidence heard across two or
more different hearings. In the second class of case there exists no such totality. The earlier evidence is not directly available.
At the end of his judgment, Sir James Munby P observes that this case 'stands as an object lesson in the perils of the split
hearing' in care cases (para 51). However it is not clear that this is the main lesson of the case or the main peril it exposes.
Without the restrictions of res judicata and issue estoppel, facts found in earlier cases can be theoretically reviewed and,
indeed, re-reviewed. Charles J in Birmingham (No 1) himself mooted this possibility, saying that if the court concludes that
it 'should not rely on the previous finding [ . . .] the question would arise whether a party sought to re-prove the relevant
allegation'(para 60). This is surely the principal peril to which we are exposed in the area of Sir James Munby P's judgment,
and it is not entirely clear how it is now to be averted. True, there is a hurdle at stage one of the three-stage approach. But
what exactly is the 'proper approach' to stage three?
Although they have now recently fallen out of fashion, fact-finding hearings will continue to be used where there is a
single factual issue to be decided or where there are complex medical issues which fall to the court to determine (per Ryder
LJ Re S para 29). And, at least for the foreseeable future, facts found in earlier proceedings will also continue to be used as
a basis on which local authorities construct their threshold documents when embarking upon care proceedings. However,
in the author's submission, the decision in Re ZZ does not make sufficiently clear how the same approach to the reopening
of factual disputes can be applied alike in these two classes of cases.
28/7/14
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When is Same-Sex Parenting a Private Fostering Arrangement?

Kate Tompkins, barrister, 36 Bedford Row
A child born to a same-sex couple may be considered the subject of a private fostering arrangement where the person
caring for the child and providing the child with accommodation is not the legal parent of the child and/or does not have
parental responsibility for the child. An example of such a situation is where a female couple separate, having conceived
a child at home (or at a fertility clinic outside the UK) with a donor, and the non-birth mother (not a legal parent) cares for
and accommodates the child with the agreement of the birth mother.
Section 66(1) of the Children Act 1989 defines a privately fostered child as:
"(a) a child under the age of 16 and who is cared for, and provided with accommodation in their own home by,
someone other than (i) a parent of his;
(ii) a person who is not a parent of his but who has parental responsibility for him; or
(iii) a relative of his."
Sub-section (2) of section 66 states:
"A child is not privately fostered if the person caring for and accommodating him (a) has done so for a period of less than 28 days; and
(b) does not intend to for any longer period."
It is important for those who are privately fostering or who may privately foster a child to know that there is a burden on
them and on any other person involved in the arrangement to notify the local authority of the same either at least 6 weeks
before the placement is to begin or as soon as possible upon the arrangement being made (Regulation 3 of the Children
(Private Arrangements for Fostering) Regulations 2005)). The information which the private foster parent must give, set
out in Sch 1 to the regulations, is quite extensive.
Upon receiving notification of a proposed or actual private fostering arrangement the local authority has a duty towards
the child who is the subject of the arrangement. The duty is set out in section 67 of the Children Act 1989 and requires the
local authority to satisfy itself that the welfare of the child who is or is proposed to be privately fostered within their area
is being or will be satisfactorily safeguarded and promoted and to secure that such advice is given to those concerned with
the child as appears to the local authority to be needed.
In order to satisfy itself the local authority is required by regulations 4 and 5 of The Children (Private Arrangements for
Fostering) Regulations 2005, within 7 working days of notification, to appoint an officer who must:
i. visit the premises where it is proposed that the child will be cared for and accommodated;
ii. visit and speak to the proposed private foster carer and all members of their household;
iii. visit and speak to the child alone, when considered appropriate;
iv. speak to, and if practicable to do so, visit every parent or person with parental responsibility for the child;
v. establish the matters set out in Schedule 2 (if a proposed placement) and Schedule 3 (if placement already in
existence); and
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vi. submit a written report to the local authority.
The local authority is authorised by section 67(3) of the Children Act 1989 to inspect the premises and the children there at
any reasonable time if they have reasonable cause to believe a child is being privately fostered or it is proposed that a child
should be.
The matters to be established by the local authority in Schedule 2 to the 2005 Regulations are:
i. that the intended duration of the arrangement is understood by and agreed between the parents of the child or any
other person with parental responsibility, and the proposed private foster carer;
ii. the wishes and feelings of the child about the proposed arrangement;
iii. the suitability of the proposed accommodation;
iv. the capacity of the proposed private foster carer to care for the child;
v. the suitability of other members of the household;
vi. that arrangements for contact between the child and his parents, any person who has parental responsibility for him
and other significant persons to him, have been agreed, understood and are satisfactory;
vii. that the parents of the child or any other person with parental responsibility for him and the proposed private foster
carer have agreed financial arrangements for the care and maintenance of the child;
viii. that consideration has been given to, and necessary steps have been taken to make arrangements for care of the
child's health;
ix. that consideration has been given to, and necessary steps have been taken to make arrangements for care of the
child's education;
x. how decisions about the care of the child will be taken; and
xi. whether the proposed private foster carer, the parents of the child and any person with parental responsibility for
the child, or any other person concerned with the child are being given such advice as seen by the local authority to be
necessary.
The matters to be established by the local authority in Schedule 3 differ only slightly from those in Schedule 2.
Where a local authority is not satisfied that a child is being satisfactorily safeguarded and promoted, the local authority is
obligated by section 67(5) of the Children Act 1989 to take such steps as are reasonably practicable to secure that the care
and accommodation of the child is undertaken by a legal parent, a person who has parental responsibility or a relative, so
long as it is considered to be in the best interests of the child to do so.
The local authority is thereafter obliged to keep an eye on the situation by visiting no less frequently than every 6 weeks
in the first year and every 12 weeks in the second and subsequent years pursuant to regulation 8 of The Children (Private
Arrangements for Fostering) Regulations 2005.
The level of interference by the local authority in the private life of a separated same-sex couple (where both parents are
not deemed legal parents and/or both do not have parental responsibility) who agree for one parent to care for the child
is incomparable to the case of a heterosexual couple who make the same agreement and attract absolutely no local
authority involvement in their family life.
31/7/14
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CASES
P (A Child) [2014] EWCA Civ 888
Appeal against care and placement orders, in respect of a young child whose parents had relocated to England from
Poland prior to her birth, concerning comments made by the judge about the possibility of the child being cared for by
members of the extended family in Poland. Appeal allowed.
This was an appeal against care and placement orders in respect of a young child whose parents had relocated to
Warrington from Poland prior to her birth. At the age of five months, the child, P, had suffered a non-accidental head
injury and at a fact-finding hearing it had been determined that the only possible perpetrator was her father. The care
order and placement order were made at the subsequent welfare hearing.
Unusually, however, this appeal focused on an earlier case-management hearing when the judge had made certain
comments about the possibility of the child being cared for by members of the extended family in Poland. These comments
included:
"MR SEFTON: Your Honour, we have raised with the Local Authority as well as other family members putting
themselves forward. The paternal and maternal grandparents have put –
THE JUDGE: Whereabouts are they?
MR SEFTON: They are based in Poland.
THE JUDGE: Yes. There are certain practical difficulties here.
MR SEFTON: Of course, there are practical difficulties.
THE JUDGE: Because, as in the next case, – the parallels are remarkable – without giving you any details, the next
family are not from this country, the father has vanished very conveniently and the mother is saying, "He did it. I did
not. Let me have my children back" and it might be that they are on the next bus to whether it is Paris, Berlin, Rome,
whichever country they are from, where, miraculously, the father will spring up. So England will not wash its hands
of children who are here. The [sic] applies to this child as well as in the next case. That is one huge difficulty about
considering family members who are natives of and residents in Poland. If you do not like it, there is always the Court
of Appeal. Good luck."
MS ROBINSON: Your honour, clearly, a lot of work is going to have to be done in terms of the timetabling of this
matter. However, with regards to the extended family members, the Guardian is anxious that there is at least some
enquiry made of them because this little girl is Polish and there are going to be significant cultural considerations that
have to be borne in mind by this court. I understand that both sets of grandparents are due to visit this country over
the course of the next few weeks and the Guardian would like for both sets to at least be spoken to and for some
enquiries to be made. I also understand that there was a direction made by you earlier in these proceedings with
regards to information from Polish Social Services regarding the father's elder child and that information has, as yet,
not been made available. Again, I would ask that that is chased and that that information is available as soon as
applicable.
THE JUDGE: Yes.
MS ROBINSON: I do not think there is anything more that I can add at this stage.
THE JUDGE: I am sure what I was saying to Mr Sefton is not lost on you, Ms Robinson, but the Children's Guardian
must not think that the panaceatic remedy will be the unimpeachable grandparents from Poland. Poland is one short
hop away from Merseyside and I very much doubt that I will be entertaining that as a solution should I come to the
conclusion that this injury was non accidental, that it was perpetrated by one or both of the parents, that the other failed
to protect or is lying through his or her teeth and in circumstances whereby it is not safe to reunite the family. If it is
not safe in this country, it would not be safe in Poland. So, if anybody has the notion that the solution is rehabilitation
to a member of the extended family in Poland, I would not share that sentiment in those circumstances. There we are.
MS ROBINSON: But your honour would not be opposed to the Local Authority making enquiries of the grandparents
when they are in this country in terms of –
THE JUDGE: No, but what I am saying is, and I direct my remarks to Ms Williams as I do to you, this is a game of chess,
not draughts. Any fool can play draughts and move one step at a time. It takes rather more skill to play chess where
you have to think several moves ahead. That is what I am saying. If it sounds like a crude exposition, then I apologise
but that is what I have in mind."
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The Children's Guardian supported the parents' appeal on the basis that the judge had effectively ruled out the possibility
of any placement in Poland at this hearing and the case had subsequently proceeded on this basis. The local authority
opposed the appeal and attempted to argue that this had been a misunderstanding and that the judge had not in fact ruled
out such a placement at this point. It argued that the local authority had not conducted itself in a manner as to suggest
such a placement had been ruled out. However, the unanimous view of the Court of Appeal was that the views expressed
by the judge were so firm and sufficiently clear that it was inevitable that the case would subsequently proceed, as it had,
on the basis that a placement in Poland was ruled out from this point. The meaning of the judge's words was plain and
that was that he had formed a concluded view at this hearing.
The second aspect of the appeal focused on the way in which the local authority had conducted itself. They had failed to
meet the maternal grandparents when they had visited the Warrington area, despite telling the court that they would do
so. They had then written a letter to the maternal grandparents when they had returned to Poland to invite them to a
meeting in Warrington that was to take place three days after the date of the letter. The maternal grandmother had
responded to the letter when it was received (which was after the date for the meeting had passed) in an e-mail via the
mother but the court had been left with the impression that she had not responded. This was described by McFarlane LJ,
giving the lead judgment, as "all in all…. an unsatisfactory process".
The appeal therefore succeeded. The care and placement orders were set aside and an interim care order substituted and
the case was transferred to a different hearing centre for a re-hearing of the welfare stage of the proceedings.
Summary by Sally Gore, barrister, Fenners Chambers

J (A Child) [2014] EWCA Civ 875
The court was concerned with private law proceedings in respect of A, now aged 12. A young woman (X), now aged 21,
made allegations from the age of 17 to professionals that A's father sexually abused her over many years. X did not wish
for her identity or allegations to be disclosed, which led to the judgments in Re X [2012] EWCA Civ 1084 and Re A (A Child)
2012 UKSC 60, requiring disclosure of X's identify (the parents' niece) and her allegations into the private law proceedings.
An eight-day hearing took place before Mrs Justice Pauffley to assess the truth or otherwise of X's allegations. The father
was a litigant in person; however, to avoid the trauma of X or the mother being cross-examined by him directly, the local
authority funded legal representation for part (but not all) of the hearing. X gave evidence by video-link, with the
assistance of an intermediary and other special measures in place. X's emotional turmoil and distress during evidence was
such that Pauffley J described her evidence as "harrowing in the extreme". In her judgment (Re A [2013] EWHC 2124
(Fam)), Pauffley J concluded that she was in "no doubt as to the outcome" and had "no hesitation in deciding X's claims
against F are fundamentally true". The father sought to appeal those findings.
The father contended that the judge's balancing exercise was fatally flawed, in particular because (a) an unjustified degree
of weight was given to X's evidence, (b) there was no process of balancing the factors for or against the making of a finding,
and (c) there was no proper analysis of the core allegations. The fairness of the trial process was questioned, as the
cross-examination of X was severely curtailed and the father was excluded from the courtroom for a significant part of her
evidence but yet had to present his closing submissions as a litigant in person.
The Court of Appeal noted that it is well established that it will exercise the greatest restraint before contemplating
overturning a finding of fact made at first instance. The need for caution was enhanced because Pauffley J is a very
experienced judge and the manner in which X gave her evidence played a significant part in the judge's analysis. The
transcript of her evidence did not come close to capturing the experience of watching and listening to X. The court should
therefore only set aside the judge's findings if there are clear grounds for concluding that substantial errors occurred
during the hearing or within the judicial analysis.
McFarlane LJ outlined the factors providing clear support for the finding that the judge made; however, went on to
consider the aspects that were more troubling.
ABE interview: The absence of an ABE interview in the investigation of an allegation of sexual abuse does not rule out
consideration of what a complainant has said or now says, as explained in Re B (Allegation of Sexual Abuse: Child's Evidence)
[2006]. However, the absence of an ABE interview must be a matter of note for the judge assessing the material. It was a
significant omission from the judgement that there was no mention of the absence of an ABE interview, let alone taking
the absence into account in evaluating the evidence. The same principle applies where the complainant is unable to
prepare or provide in evidence a narrative account of the alleged abuse.
X's emotional presentation: The judge's observation of the emotional content of X's presentation was a powerful factor in
her evaluation of the truth of the allegations. Whilst the emotional content of a witness' testimony is an essential
component of evaluating the evidence, where significant weight is placed on a witness' emotional affect, there is a pressing
need for the judge to step back and conduct a reality check by having regard to both the factual content of the evidence
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and the other evidence in the case. Otherwise, a strong emotional presentation may have a disproportionately powerful
effect on the otherwise dispassionate process of determining whether or not a fact is established on the balance of probability.
It was necessary to determine how X's emotional affect was placed within the evidential jigsaw. The judge did not
sufficiently engage with the lack of any sensory or contextual detail, specifics of timing and location, or detail of the alleged
abuse itself. It was not open to the judge to arrive at the firm, psychologically sophisticated reasons for X's inability to
provide such details, in the absence of an expert opinion in support and without analysing how X was able to make the
global allegation of abuse but was unable to provide details.
Evidence from a vulnerable witness: The court referred to the Supreme Court's judgement in Re A about the ways in which
X could give her evidence. There was a scale of options, including no fresh input from the witness, written answers,
video-recorded questioning by trained professions, live questioning by video-link, to oral evidence in the normal forensic
setting. McFarlane LJ stated "it must be a given" that the best way to assess reliability, if the witness can tolerate it, is by
exposure to the full forensic process, where oral evidence is tested through examination and cross-examination. There is
a corresponding sliding scale where the degree to which a court may rely on the evidence will increase as the process
becomes nearer to the full forensic process. Where a vulnerable witness requires protection from the effects of the full
process, it is necessary for the court to determine where on the scale the bespoke arrangements should sit, with a view to
maximising the potential reliability of the evidence, whilst providing adequate protection to the witness. Where special
measures are deployed, it is necessary for a judge to assess the degree to which the process may have affected the court's
ability to rely on the witness' evidence. In this case, despite the significant difficulties in eliciting evidence from X,
including that the cross examination was brought to a premature conclusion (albeit for good reason), the judgement does
not contain any evaluation of the impact of the compromised process on the court's ability to rely on X's evidence. When
assessing the reliability of X, it was necessary to acknowledge the difficulties and give them appropriate weight in the
overall analysis.
The Court of Appeal concluded that the judge's determination that the father had sexually abused X could not be upheld
because:
a. Whilst the unsupported testimony of a single complainant is capable of establishing proof of what is alleged, there
were a number of factors that detracted from the reliance that could be placed on X's testimony. A finding of fact
should only be made after those factors were given express consideration and weight in judicial analysis.
b. An unjustified and disproportionate degree of weight was given to the emotional presentation of X when she
discussed the allegations in the past and over video-link, when there was an absence of the corresponding analysis of
detail and a balancing of factors for and against the making of a finding.
c. It was necessary to conduct a full appraisal of the impact of the highly material change in X's account of the trigger
for the start of the abuse.
d. The judge's conclusion for lack of any specific detail in X's accounts was unsupported by expert evidence and not
open to the judge to make.
e. In the light of the expert medical evidence that X's physical symptoms may be consciously generated, great caution
was needed before concluding that X's account provided a reliable foundation of fact.
f. The judicial analysis should have included an assessment of the impact of the lack of any ABE interview and/or a
narrative statement.
g. The judicial analysis should have included assessment of the impact of the limited forensic process around X's oral
evidence.
The appeal was allowed and the findings of fact were set aside. McFarlane LJ concluded that, even allowing for the fullest
justifiable weight to X's demeanour, a finding against the father was not open to the court to make on the evidence as a
whole. It was highly unlikely that X would be able to engage to a greater extent in the forensic process than she already
had and powerful submissions were made that it would be abusive and/or untenable to expect X to take part in a further
hearing. No greater clarity would be likely to be obtained by a re-trial. The private law proceedings must now proceed
on the basis that there is no finding of fact against the father arising from X's allegations and any determination as to A's
welfare must proceed on the basis that the father has not engage in any sexually inappropriate behaviour with X.
Gloster LJ agreed with the judgement and added that, regardless of the difficulties surrounding X's position as a witness,
the father was entitled to a fair trial of the allegations and he did not receive one. She referred to a lack of representation
for the father for the full hearing, the "absurdly short notice" for instruction of his counsel to undertake an extremely
difficult cross-examination, the impact of the termination on the cross-examination of X, and the father's exclusion from
the court room during X's evidence in the context of having to conduct his closing submissions as a litigant in person.
Whilst it is important for there to be careful consideration of how vulnerable witnesses can give evidence in the best
possible way and without being subjected to unnecessary distress, that should not be at the price of depriving an
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individual that claims they have been falsely accused of criminal conduct to a fair trial in accordance with natural justice
and their Article 6 rights.
Summary by Ariel Ricci, barrister, Coram Chambers.

A (A Child) [2014] EWCA Civ 871
The proceedings concerned a child, N who spent time with both parents. The parties shared the costs of schooling but there
was a lengthy history of bitterly fought litigation.
The first order appealed was one made by HHJ Horowitz QC on 19th August 2013. At this hearing the judge decided that
the parties had made inadequate disclosure and so ordered that they both amend this fact, ordering F to file and serve an
amended "Form E" in the template as attached to the order within 14 days and attaching a penal notice.
F also applied at this hearing to make amendments to a judgment from 2011 (EWHC 2380 (Fam)) which F said would be
libellous but for the privilege of the Family Division. This aspect formed the subject matter of the first appeal.
F did not comply with the order for disclosure since he said that he was going to appeal the order. M therefore issued a
committal application. F argued that he could not comply with the order as Form E was not the correct form, but that he
had decided to comply with disclosure in Form E1 instead in any event. The 14 days expired. HHJ Horowitz was contacted
but replied that he was not persuaded that his order was wrong.
F's only defence to the committal application was that F could not comply with the order because Form E was not the
correct form and that therefore there had been no breach. HHJ Plumstead rejected this argument, finding F to be in
contempt, but since he had filed his Form E1 on 3rd October 2013, 20 days before the committal application was heard, she
only ordered F to pay M's costs at £416. This formed the subject of the second appeal.
Refusal to allow amendments to a judgment
F applied to amend the judgment under CPR 40.12 - the slip rule. Relying on Moore v Buchanan [1967] 1 WLR 1341 he
argued that where a judge refused to amend the judgment it was open to review or appeal and that HHJ Horowitz QC
was wrong to refuse to amend the judgment.
The Court of Appeal drew a distinction between a judgment or order and reasons. Considering Lake v Lake, Cie Noga
D'Importation et D'Exportation SA v Australia and New Zealand Banking Group Ltd (No 3), Space Airconditioning plc v Guy and
the recent decision of Re M (Children) [2013] EWCA Civ 1170 the court found that if findings are of a kind not to be
regarded as forming part of the judgment so as to be amenable to appeal in themselves then the appeal court has no
jurisdiction to entertain an appeal. A refusal under CPR 40.12 cannot be challenged in such circumstances.
Permission was therefore granted to appeal but the appeal was dismissed, on the basis that the judgment was given 2 1/2
years previously and none of the amendments sought came within the category of factual findings for the purposes of CPR
40.12. If the findings of fact did impact on the judgment then F's remedy was appeal and in any event it was far too late for
him to do so now.
The interpretation of the order: Form E vs Form E1
HHJ Plumstead at first instance found that the order was capable of compliance as all parties knew that the order was
meant to mean Form E1. It was absurd to suggest that it could have been interpreted in any other way, notwithstanding
HHJ Horowitz QC's refusal to amend the order. The court considered Sans Souci Ltd v VRL Services [2012] UKPC6.
The second appeal was dismissed.
Summary by Kyra Cornwall, barrister, 1 Hare Court

County Durham & Darlington NHS Foundation Trust v PP & Others [2014] EWCOP 9
P was 85 years old with a complex medical history. She appeared unconscious and was unable to communicate or respond
to any requests or commands. She was acknowledged by the clinical and forensic experts to be in the terminal phase of her
life.
The NHS Trust sought declarations in relation to P's treatment, in particular the possible withdrawal, or non-escalation of,
life-sustaining treatment as part of an end of life care package. Although P's son and daughter-in-law had expressed
considerable concerns about the care P had received, by the time of the hearing before Mr Justice Cobb there was no
material opposition to the relief sought.
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There was no dispute between the parties about capacity and Cobb J was wholly satisfied that P lacked capacity in relation
to the relevant decisions.
In summary, the treating clinicians supported the continuation of artificial hydration, opposed the provision of artificial
nutrition (by a PEG tube or via an alternative artificial feeding regime) and opposed steps being taken to resuscitate P in
the event of either a cardiac or respiratory arrest.
Dr Bell, a consultant in Intensive Care and Anaesthesia, was instructed by the OS on behalf of P. It was his view that the
technical hurdles to safe placement of a feeding gastronomy tube, together with the difficulties in monitoring and ongoing
functionality of such a device outweighed any potential benefits in restoring or maintaining a meaningful quality-of-life.
He did not believe that the potential benefits of a nasogastric tube outweighed the feasibility or associated complications.
As to resuscitation, he was of the view that manoeuvres would be technically difficult and the procedure would be likely
to be associated with physical harm to P. He felt it would be highly unlikely to be successful in restoring life and would in
any event be incapable of restoring or maintaining a meaningful quality-of-life.
Cobb J set out the law and the Supreme Court case of Aintree University Hospital NHS Foundation Trust v James [2013] 3 WLR
1299, including that whilst "the starting point is a strong presumption that it is in a person's best interests to stay alive …
this is not absolute. There are cases where it will not be in a patient's best interests to receive life-sustaining treatment"
(Lady Hale at para 35).
He concluded that the evidence in support of the Trust's applications had, in the end, been overwhelmingly clear and he
considered it to be in P's best interests to declare that:
a) The risks of providing artificial nutrition by a PEG tube or via an alternative artificial feeding regime significantly
outweigh the potential benefits to P; and
b) Attempts at resuscitation in the event of either a cardiac or respiratory arrest are likely to cause harm to P, which
may have a terminal or other deleterious consequences, such that it would not now be in her interests that they be
attempted.
Summary by Victoria Flowers, barrister, Field Court Chambers

Hertfordshire County Council v F & Others [2014] EWHC 2159 (Fam)
The matter concerned applications for care and placement orders by the local authority in respect of one child, born on 13th
December 2013. Parker J gave judgment in open court, in part in order to address misleading accounts which the father
had given (including online) in making a number of serious allegations about various professionals in the case, including
counsel for the local authority.
Baby's older brother, J, aged 2, had been the subject of care and placement applications which commenced in 2012. Final
care and placement orders were made, which were appealed to a judge of the High Court. The appeal was dismissed,
although a further application for permission to appeal was being made to the Court of Appeal.
The mother's older child, T, now aged 10, was cared for by a relative due to the mother's inability to cope. An assessment
conducted in 2006 by a psychologist had concluded that the mother could not care for T and had a significant degree of
intellectual impairment. The mother had also been in an unsupportive relationship at the time with T's father and suffered
domestic violence.
The mother became pregnant with J fairly shortly after her relationship with J's father started. The father was very
concerned at the intervention of the local authority, believing that the mother did not need or want their support and
complaining of racism. The judge also stated that he had called the practice manager a paedophile. Care proceedings
regarding J started on 1st July 2012. The parents cared for J in a residential unit for 5 weeks and did excellently well. J
returned home with them but by October 2012 the local authority was concerned in respect of the father's inability to
cooperate with support and monitoring. A supervision order was made on 26th October 2012 and then, following the
parents missing appointments with the psychologist instructed in the case and then refusing the social worker access to
the home on 21st February 2013, an interim care order was made. (Parker J noted that in fact everything had been fine with
the family home at that time, but that the local authority had to investigate pursuant to their statutory duties.) At court on
21st February the father also assaulted one of the social workers whilst J was present. Parker J commented that the parents
had not accepted the effect this would have had on J and that though the mother did not condone the father's actions, she
was unable to address and tackle his aggressive behaviour. Shortly afterwards, the parents both stated that they had
separated. The father was then convicted of threatening to kill another social worker on 3rd July (albeit he was at the time
of the hearing before Parker J appealing that conviction). The father refused permission to have J immunised.
The final hearing in relation to J came before District Judge (Magistrates Court) Mellanby in September 2013. The parents
admitted having been living together since August 2013. Judge Mellanby considered at that stage, whilst accepting many
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concerns about the father's behaviour and the mother's inability to control him, that the positives for the parents were too
many to make final care and placement orders at that stage and adjourned the proceedings to give the parents a further
opportunity to demonstrate ability to change. When the matter returned to court on 13th November 2013 the Court heard
evidence from Dr McLintock that the father's behaviour was not amenable to change and that he was still lacking insight.
Judge Mellanby found that the mother's learning disability necessitated support from experienced professionals which the
father had not tolerated. Judge Mellanby decided to make both care and placement orders in relation to J.
Baby was born a month later. He was known only as "Baby" as the father had refused consent to provide him with a name
until he was placed in the parents' care. The proceedings were transferred to a High Court judge on the application of the
father. He then sought the recusal of Parker J as she had given judgment in favour of Counsel for the local authority in
three decisions which were available on BAILII. Parker J did not recuse herself on the basis that there was no appearance
of bias. She also refused the father's application to adjourn the final hearing of the local authority's application due to him
having a particularly busy week at work.
The mother applied for a further assessment by Dr Dale of her capacity to cope as a single parent, as she was prepared to
"go it alone". Parker J concluded that in spite of her evidence the mother still did not face up to her problems and most
importantly there was a very high risk that the mother and father would not maintain any separation and lacked a true
internal understanding of why it was necessary.
The father proposed that he should proceed with his appeal and then when, as he believed would be the case, J was
returned home, both children should return together. Parker J noted that this being a second appeal, the hurdles in the
parents' way were high, that the timescale of the appeal was unknown and that she had to make a decision at this stage in
respect of Baby's position independent of J on the evidence available. Parker J noted that this was a terribly sad case as
both parents had many excellent qualities.
In considering whether to adjourn proceedings, Parker J commented that she would always consider whether,
notwithstanding the 26 week rule, there was utility in adjourning for a short, focused piece of work. However, in this case
a skilled and compassionate local judge had investigated the family background in the last six months. The application for
the assessment by Dr Dale was made at the very last minute and parents had to be aware that they needed to put forward
experts at the earliest opportunity.
Parker J found the threshold met and that the parents' proposals for Baby's care failed to address the presenting problems.
Every opportunity had been given for insight to be gained and improvements made, but matters had become worse.
Turning to the application for a placement order, Parker J echoed the comments of Pauffley J in Re LRP (a Child) (Care
Proceedings: Placement Order) [2013] EWHC 3974 (Fam) that the decisions of the Court of Appeal over the last year, starting
with Re B-S, required the court to look at realistic options. Long term fostering for a child of J's age was not appropriate.
The choice in this case was a stark one between a potential return to the parents or adoption. Parker J considered the factors
in the adoption checklist in the 2002 Act. Parker J commented that there was justifiable complaint made by the parents that
the Guardian had not set out in his checklist analysis the positives which were described by Judge Mellanby, which did
have to go on the positive side of the balance sheet. However, the findings in respect of harm very strongly outweighed
these positives and there was no other option in Parker J's judgment than to make a placement order and dispense with
the mother's consent to adoption (the father's not being required as he did not share parental responsibility for Baby).
Parker J refused permission to appeal on the basis that her decision had involved a discretionary evaluation and had not
given rise to a novel or new point of law, whilst pointing out that the parents would have an opportunity to renew an
application for permission to appeal in the Court of Appeal.
Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

Public Guardian v JM [2014] EWCOP 7
The case concerned a judgment given in February 2014 in which the judge, having found that the holder (JM) had breached
his fiduciary duties to the subject (DP), chiefly by having transferred to himself substantial sums of her money, had
revoked his lasting power of attorney. A solicitor was appointed by the court to act as DP's deputy in his stead.
The judgment did not name JM, nor did it contain any indication of whether or not this was a matter to which the judge
had "expressly directed his mind". The judgment did record that, despite lingering suspicions, the CPS had decided not to
prosecute.
Following judgment, the Daily Mail published, firstly, a prominent article on the story criticising the court for not naming
JM and, second, a further article expressing outrage that he had not been charged with any criminal offence.
The publishers of the Daily Mail (ANL) then applied to the court for an order permitting identification of JM.

www.familylawweek.co.uk

Family Law Week August 2014 - 59
The application was listed before the President. Before proceeding, he ascertained that JM (who was in person and had
only recently had some of the papers) did not seek an adjournment.
The President outlined the guidance contained in the Practice Guidance: Transparency in the Court of Protection:
Publication of Judgments [2014] COPLR 78, noting that the trial judge had correctly observed that the case fell within
paragraph 17(iv) of the guidance.
There was, moreover, nothing novel in the approach at paragraph 20 (namely that "anonymity ...should not normally
extend beyond protecting the privacy of adults...unless there are compelling reasons to do so.") as it had long been settled
law that Section 12 of the Administration of Justice Act 1960 did not protect the identities of persons - other than the subject
- involved in proceedings.
Having set out the background, the President then clarified that the application could not deal with JM's complaint that
the newspaper had defamed him as a thief. Any remedy for defamation lay elsewhere. The court was "simply and solely"
concerned with whether or not, having applied the principles well established in both the Court of Protection and the
Family Court, JM should be identified.
The court accepted the submission of counsel for the applicant that, although the court had to have regard not only to the
Article 10 rights of the press and to consider and balance these against the Article 8 rights of both DP and JM, given DP's
dementia, the impact upon her of naming him would be minimal.
JM sought to argue that identification would enable readers to link him to DP. He cited that "locally" this link was already
known; an argument which, the President found supported the applicant's case rather than his own.
The President accepted the key submission of the applicant that any additional adverse impact upon JM of him being
identified was outweighed by the public interest in the court identifying individuals found to have engaged in "serious
wrongdoing".
He also agreed that the unintended consequence of not identifying JM was the public perception that the court was
protecting him rather than DP. By contrast, identification of JM would further the objectives of the practice guidance and
improve public confidence in the court.
Accordingly, the issue was "very simple": nothing said by JM gave any reason why he should be protected from the
consequences of his actions and there was no reason why he should have anonymity simply because the findings against
him had been made in the Court of Protection rather than in the Chancery Division or Crown Court.
As the impact on DP would be minimal, the balance was decisively in favour of the public interest argument and ANL was
therefore entitled to the order sought and would be free to identify him.
Summary by Katy Rensten, barrister, Coram Chambers

Re D (A Child) [2014] EWHC 2121 (Fam)
The child was born in 2010 in the Republic of Georgia as a result of a commercial surrogacy arrangement using eggs from
a donor and the first respondent's sperm, which took place at and through a clinic in Georgia.
In addition to the applicant "mother" (not the biological or legal mother) and the first respondent, both the local authority
and the child, through his guardian, were represented in the proceedings.
Moylan J held that there was no doubt that the applicant and the first respondent were the social and psychological parents
of the child. However by virtue of section 33 of the Human Fertilisation and Embryology Act 2008 [" the HFEA 2008"] the
woman who is carrying or has carried a child through surrogacy is to be treated as the mother of the child (whether or not
the woman was in the UK or elsewhere at the time).
The identity of the legal father depends on whether or not the surrogate mother was married at the time 'of the placing in
her of the embryo or of the sperm and eggs or of her artificial insemination' as, if she was, then her spouse will be the legal
father unless it can be shown that he did not consent (s.35(1) HFEA 2008).
At an early stage of the proceedings orders were made requiring service of certain documents on the surrogate mother in
Georgia, and then the instruction of an international detective agency to track her down. However the whereabouts of the
surrogate mother remained unknown. On the evidence available Moylan J held that he was unable to determine whether
or not the surrogate mother was married at the relevant time; he observed that there remained even some doubt as to the
identity of the surrogate mother.
It was held to be of no relevance to the determination of legal parental status that the applicant and first respondent were
registered as the child's parents on the birth certificate provided by the State of Georgia.
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The applicant sought an adoption order or SGO. The first respondent sought a shared residence order. The local authority
supported the making of an SGO whereas the guardian opposed this on the basis of the effect it would have on the parties'
respective positions as parents. The guardian supported both parties exercising parental responsibility through a shared
residence order.
Ultimately the parties reached agreement, endorsed by the court, that a shared residence order should be made with the
child remaining a ward of court, in accordance with the structure made by King J in JP v LP & Ors [2014] EWHC 595 (Fam).
Moylan J noted observed that "there is a compelling need for a uniform system of regulation to be created by an
international instrument in order to make available an appropriate structure" in respect of commercial surrogacy
arrangements.
Summary by George Gordon, barrister, 1 King's Bench Walk

Cooper-Hohn v Hohn [2014] EWCA Civ 896
Appeal by wife in financial remedies ‘big money’ case against case management decision refusing her application for
permission to adduce expert evidence as to the value of management entities through which the husband receives financial
reward. Appeal dismissed.
This judgment concerned an application for permission to appeal a case management decision made by Coleridge J in
financial remedy proceedings on 8 April 2014. The leading judgment was delivered by Ryder LJ.
Coleridge J refused an application by the wife for permission to adduce expert evidence as to the value of management
entities through which the husband receives financial reward for the profitable management of a hedge fund. Coleridge
J justified this decision as follows:
i. The proposed evidence was speculative in the sense of being theoretical and unlikely to be relevant to an issue in the
case given that it is intended to be no more than a valuation of capitalised earnings.
ii. The issues had been identified and disclosure before procedural preparations had been made in accordance with
consent court orders made long ago in the full knowledge of the asserted issue now identified by the wife. Throughout
the proper processes of the case and attempted dispute resolution, the proposed evidence had not been claimed to be
necessary and it was no more so at the point of the application.
iii. The application was made very late and in breach of the court's timetable and orders, compliance with which is a
pre-requisite of the overriding objective and the fair trial of the individual case and, indeed, of all cases before the court.
The Court of Appeal refused permission and dismissed the appeal. They held that Coleridge J was right on each basis and
that there was no real prospect of success in the appeal.

Background
The husband is a hedge fund manager. The application by the wife concerned the alleged value of the husband's interests
in vehicles known as the TCI management entities. The income stream of the management entities depends upon the
husband's continued willingness and ability to manage the funds and the funds' continued willingness to have him
manage the funds rather than appointing a new fund manager.
It was the husband's case that he is the sole investment decision maker and "key man" whose inability or unwillingness to
continue to manage the fund would trigger an inevitable liquidation of the fund and the cessation of the income stream
which, he stated, is the only value in the management entities apart from their investment assets.
The assets in the case are significant and have provoked intense media attention. Ryder LJ noted that they comprise
investments in the fund worth no less than $1.15 billion; the management entities valued by the husband at $109 million,
exclusive of the alleged value of their trading activity; other investments of about $30 million; pensions worth about $85
million; and properties worth about $36 million.
The husband first asserted the value of the entities in December 2012 as part of his open disclosure. The wife made her
application on 18 March 2014, 16 months later (the hearing before Coleridge J taking place on 8 April 2014). The parties
had agreed a timetable to take the case to final hearing. Eleanor King J gave formal directions by consent on 14 June 2013.
No direction was made or sought at that hearing or prior to FDR for the valuation of the management entities.
It was the wife's case that she was likely to receive a percentage in a Charman type bracket and the base figures needed to
be known.
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Judgment
Ryder LJ undertook an analysis of the wife's application against the overriding objective in FPR r 1.1, the case management
provisions in FPR r 1.4 and Part 25.
As to the necessity of the valuation Ryder LJ considered:
"Some assets cannot sensibly be ascribed a capital value. It is a fallacy that every asset must be valued in every case or
even in every sharing case. Of course, the court will need to draw a balance sheet or asset schedule, but that does not
lead to the conclusion that every asset must be valued in order for the court's statutory duty to be complied with. The
valuations sought in this case would likely be theoretical. It would not be a valuation of assets available for distribution
between the parties."
For Ryder LJ the key factor that "crystallises the application on the merits" was that the proposed expert's report would
not deal with a valuation on the basis that the husband left the entities at the date of trial. The report could be only a
hypothetical capitalisation of earning capacity which, in his judgment, would be neither relevant nor necessary. As such,
any judge reaching the conclusion that evidence would be unlikely to effect the decision on the ultimate issues in the case,
would be obliged to refuse the adduction of the evidence.
Ryder LJ considered 'necessary' in the context of FPR 2010 Part 25 to mean:
"Lying somewhere between 'indispensable' on the one hand and 'useful', 'reasonable' or 'desirable' on the other hand",
having "the connotation of the imperative, what is demanded rather than what is merely optional or reasonable or
desirable", per Sir James Munby P in Re H L (A Child) [2013] EWCA Civ 655.
He also drew attention to the timing of the wife's application, highlighting FPR r 25.6 which provides the mandatory
timetable for seeking expert evidence:
"...parties must apply for permission... as soon as possible;
(d) in proceedings for a financial remedy, no later than the first appointment..."
He considered that the application should have been made as soon as possible and no later than the hearing before Eleanor
King J. Ryder LJ went on to quote the President in Re W (A Child), Re: H (Children) [2013] EWCA Civ 1177, who said:
"The court is entitled to expect – and from now on family courts will demand – strict compliance with all such orders.
Non compliance with orders should be expected to have and will usually have a consequence."
Before going on to write in bold:
"[44] A sanction or a refusal to allow relief against a sanction in the Rules can be inferred where a party shall not
be permitted to do something if the Rule is not complied with. Parties to financial remedy litigation should expect
that approach to be followed as much in their cases as it is in children cases and civil litigation generally."

Obiter
An interesting obiter point raised by Ryder LJ concerned the parties' entering into a confidential process outside of the
Rules. Ryder LJ queried whether that process was permissible under the Family Procedure Rules 2010 without the court
agreeing to it.
Summary by Joshua Viney, barrister, 1 Hare Court

T (A Child) [2014] EWCA Civ 929
This was an appeal against a final care and placement order made on 25 July 2013 in respect of a young boy M who was
18 months old at the time of the appeal. The mother had three older children who had been made the subject of care orders
in December 2008. The father had a substantial record of previous criminal convictions. The parents commenced a
relationship at the end of 2011. On New Year's Eve 2011 they both became involved in a very violent altercation which led
to each being charged with serious offences of violence which did not come to trial until May 2013.
In January 2013 M was born. The local authority issued proceedings. At this time the parents had entered a not-guilty plea
to the criminal charges. After M's birth the local authority was persuaded that it was appropriate for M and his parents to
be placed in a residential assessment centre. That assessment process ran for the four or five months up to the date of
sentencing. The reports from the assessment were very largely positive and the parents were able to demonstrate
consistently satisfactory care of M.
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On 7 May 2013 the mother pleaded guilty to a serious offence of wounding with intent, contrary to section 18 of the
Offences Against the Person Act 1861. The father pleaded guilty to a lesser offence of assault occasioning actual bodily
harm. They both received prison sentences on 7 May 2013; the mother a period of 5 years' imprisonment, and the father a
period of 2 years' imprisonment.
The final hearing took place on 25 July 2013 and after a short hearing the court approved the plan for adoption of M and
granted a care order and placement order. It was recognised by the Court of Appeal that the judge at first instance had had
a stark choice; adoption, possible placement of M with the mother in a unit in prison or a foster care placement pending
the parent's release. No extended family member was put forward as an alternative viable carer.
The appeal was allowed. It was accepted by all parties and the court that the outcome reached by the judge was available
to him on the evidence. It was also observed that the final hearing took place before the judgment in Re B S (Children) [2013]
EWCA Civ 1146 was handed down. However, McFarlane LJ whilst taking account of the need to look at "the substance
and not the form" of the judgment (Re W (A Child); Re H (Children) [2013] EWCA Civ 1177) was satisfied that the judge
failed to grapple with, and engage upon, a proper analysis of the issues. He did not have regard to the statutory structure
and, in particular, he failed to make any reference at all, either by implication obliquely and certainly not expressly, to the
fact that he was making a lifetime decision for M and had not undertaken an analysis of the pros and cons of adoption for
him. The case was remitted for rehearing.
McFarlane LJ expressed significant concern about the delay in the appeal being heard. The mother had made her
application for permission to appeal in October 2013 but the appeal had only been heard in June 2014. This delay was
largely attributable to the difficulties in obtaining a transcript of the judgment.
McFarlane LJ emphasised that an accurate record of judgment is required to enable the appellate process to be effective.
In cases involving the welfare of children, particularly a baby such as M, any delay, even if it is measured as a matter of
weeks or a month, is to be avoided. McFarlane LJ therefore suggested that where, as here, the appellant was a litigant in
person, a local authority, who will themselves have a pressing interest in the appeal process being resolved promptly,
should be asked to consider paying for the transcript of the judgment.
Summary by Alison Easton, barrister, Coram Chambers

The Mental Health Trust & Another v DD & Another [2014] EWCOP 11
Cobb J, sitting in the Court of Protection, was concerned with applications relating to DD, a 36 year old pregnant woman
who was diagnosed with a learning disability and autism. The Applicants were the healthcare body providing DD with
mental health services, the healthcare body which would provide medical obstetric treatment and the local authority
charged with safeguarding DD. They applied for declarations that, amongst other things, DD lacked capacity to make
decisions in respect of whether to undergo a caesarean section, that it was in DD's best interest to undergo a planned
caesarean section in hospital, and that they may take such necessary and proportionate steps to give effect to the best
interests declarations to include, forced entry, restraint and sedation.
The local authority also applied for a declaration that it was in DD's best interests to undergo an assessment as to her
capacity to make decisions on contraception.
DD was in a relationship with BC, a man who also had a learning disability, who was joined as a Respondent to
proceedings. DD had five older children, all of whom had been removed from her care. Her pregnancies with these
children had been beset by various complications which are summarised at [21] to [31]. Some of the deliveries had to take
place by caesarean section and DD had tried to conceal some of the pregnancies. Following the local authority's discovery
that DD was again pregnant, attempts were made to monitor the pregnancy, provide obstetric care and respond to the
risks of complications, but these efforts had been frustrated by DD. The pregnancy was considered "high risk" due to the
previous complications.
Cobb J firstly considered whether DD had capacity in relation to (i) the conduct of the litigation [64] - [68], (ii) the decision
on mode and timing of delivery of the baby [69] – [79] and (iii) whether she should undergo an assessment to test capacity
to make decisions on contraception [80] – [84]. He set out the applicable legal principles at [55] – [63], contained in section
1(2) and (3) of the MCA 2005 and the two-fold "functionality" and "diagnostic" test set out in section 2. He cautioned
against setting the threshold in relation to capacity to understand unduly high, following the cases of PH and A Local
Authority v Z Limited & R [2011] EWHC 1704 (Fam), LBJ v RYJ [2010] EWHC 2664 (Fam) and CC v KK & STCC [2012]
EWHC 2136 (COP). On the question of litigation capacity he applied the test contained in Masterman-Lister v Brutton & Co.
(No.1) [2002] EWCA Civ 1889, [2003] 1 WLR 1511 of whether the party is capable of understanding "with the assistance of
such proper explanation from legal advisers and experts in other disciplines as the case may require, the issues on which
his consent or decision is likely to be necessary in the course of those proceedings." In relation to each issue, Cobb J found
on the basis of extensive expert evidence that DD lacked capacity (see in particular his summary at [85] to 89]).
On the issue of capacity to decide on mode and timing of delivery of a baby generally, Cobb J suggested at [69] a list of
topics (not intended to be comprehensive) which a prospective mother would need to understand, which were:
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i. Ante-natal care and monitoring, including blood tests to check for anaemia and diabetes; urine tests to check for
infections; the benefits of discussion with health services about delivery options;
ii. Ante-natal monitoring of the foetus; the value of an ultra-sound imaging;
iii. Mode of delivery of the baby, including vaginal delivery, and caesarean section;
iv. Natural and/or induced labour;
v. Anaesthesia and pain relief;
vi. The place of delivery – e.g. at home or in a hospital – and the risks and benefits of each option;
vii. The risk of complications, arising from conditions relevant to the mother or the baby;
viii. Post-natal care of mother and baby.
Cobb J then went on to consider whether the declarations sought by the applicants were in DD's best interests. In respect
of the legal principles to be applied, he followed the approach which had been "helpfully distilled" by Hayden J in Sheffield
Teaching Hospital NHS Foundation Trust v TH and Another [2014] EWCOP 4. On the topic of DD's ascertainable wishes and
feelings (which were to be left alone to have the baby at home, Cobb J followed the principles set out by Baroness Hale in
Aintree University Hospitals NHS Foundation Trust v James [2013] 3 WLR 1299, §45:
"The purpose of the best interests test is to consider matters from the patient's point of view. That is not to say that his
wishes must prevail, any more than those of a fully capable patient must prevail. We cannot always have what we
want. ,,,[Wishes and feelings] are a component in making the choice which is right for him as an individual human
being."
He also noted that the closer the patient is to the borderline of having capacity, the more weight must be attached to their
wishes and feelings (Re MM; Local Authority X v MM (by the Official Solicitor) and KM [2007] EWHC 2003 (Fam), [2009] 1
FLR 443, at para [124]). He did not, however, consider DD to be close to the borderline of having capacity, although he
gave her views "not inconsiderable weight" [127]. He conducted a balancing exercise of weighing up the risks and benefits
of the four options available (i. VBAC ('Vaginal Birth After Caesarean') in hospital – spontaneous, ii. VBAC in hospital –
induced, iii. VBAC at home or iv. Caesarean section) [97] – [120]. Particularly in light of her previous caesarean sections
and complications in earlier pregnancies, the risks associated with all of the alternative options for DD involved potentially
catastrophic consequences for her health. Whilst noting that his decision "impact[ed] on many of the most precious and
valued human rights and freedoms enjoyed by any citizen" [136], Cobb J came to the "clear conclusion" that it was in DD's
best interests that her baby should be delivered by caesarean section and granted the Applicants the ancillary authorities
they sought in order to achieve this.
He added that in relation to physical restraint, it constituted a significant interference with DD's rights under Articles 5
and 8, ECHR, and therefore should only be used:
i. by professionals who have received training in the relevant techniques and who have reviewed the individual plan
for DD;
ii. as a last resort and where less restrictive alternatives, such as verbal de-escalation and distraction techniques, have
failed and only when it is necessary to do so;
iii. in the least restrictive manner, proportionate to achieving the aim, for the shortest period possible;
iv. in accordance with any agreed Care Plans, Risk Assessments and Court Orders. [131].
He also determined that DD and her partner BC should only be given partial information as to the date planned for the
caesarean section due to the levels of anxiety this would cause for DD and the risk of her disappearing prior to the date if
she knew of it.
On the question of whether DD should undergo the assessment to establish whether she could decide on issues of
contraception, Cobb J held that she should not at this stage undergo an assessment. His reasons are provided at [159],
which included that he did not wish to jeopardise the arrangements for the transfer of DD to hospital for the caesarean
procedure, that DD should have the opportunity for education about contraception prior to the assessment, that her state
of heightened anxiety leading up to the birth was capable of contaminating or distorting the proposed assessment, an
assessment may have to be repeated after the birth (when DD may have a heightened ability to recognise the reality of
pregnancy and childbirth) and that the issue was not so urgent that it had to be determined immediately (the risk of further
pregnancies was measured in months rather than days or weeks).
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Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

London Borough of Bexley v V & Others [2014] EWHC 2187 (Fam)
The London Borough of Bexley failed to file their final evidence in accordance with the timescale set out in an order, this
having already been an extension of time from an earlier direction. The local authority did not seek a further extension of
time from the court and 8 days after the deadline had been passed, solicitors acting for the other parties notified the court
of the local authority's failure.
Mr Justice Keehan's clerk emailed the local authority seeking an explanation. The local authority responded the following
day providing various factors by way of explanation and attached a number of care plans for some of the children. The
local authority was sent a further email asking when it would comply with the order and file its final evidence. The
solicitor informed the court that instructions were awaited. No further information was provided to the court. The local
authority's final evidence was finally filed and served on a Saturday, 12 days late.
The matter was listed for a hearing to address the local authority's failings and to enable the other parties to make
submissions as to when they could comply with their obligations to file and serve final evidence. At that hearing the local
authority argued that no application was made for an extension of time because it was not known when the local authority
could comply. Mr Justice Keehan did not accept this as a justifiable reason.
Mr Justice Keehan reminded himself of the President's observations in Re W (a child) [2013] EWCA 1177 at paragraphs 50
to 54, namely that orders must be complied with to the letter. Where orders cannot be complied with, an application
should be made before the time for compliance has expired.
Mr Justice Keehan allowed the other parties extensions of time to file and serve their final evidence, without prejudicing
the final hearing date. The local authority was ordered to pay the costs of this hearing as it would not have been required
if the local authority had complied with the order.
Summary by Laura McMullan, barrister, Coram Chambers

Cambra v Jones & Jones [2014] EWHC 2264 (Fam)
This judgment arose during the course of a longstanding and bitterly contested Hague Convention case. Previous
judgments can be found at Cambra v Jones and Palacin [2014] EWHC 913 (Fam); Re Jones (No 2) [2013] EWHC 2730 (Fam);
The Solicitor General v JMJ (Contempt) [2013] EWHC 2579 (Fam); Cambra v Jones [2013] EWHC 88 (Fam), [2014] 1 FLR 5;
and Re Jones [2012] EWHC 2955 (Fam).
Five children of a Spanish father and English mother were retained in the UK by their mother following contact in August
2012. The mother had previously retained the children in October 2008 and, following their return to Spain ordered by the
UK courts, the father had obtained custody in the Spanish courts.
In August 2012, the father again commenced Hague Convention proceedings which concluded with a return order on 9
October 2012. The mother did not hand over the children as ordered and on 16 October 2012 a collection order was made.
The mother then fled with the children. They were located on 17 October 2012 and the two youngest children returned to
Spain with their father (the eldest child had previously returned). Jessica, then aged 15 and Tomas, then 13 refused to
return.
In this application, the father applied for the mother's committal to prison for her breach of the order made in August 2013
requiring her to return the two children, Jessica and Tomas, to Spain; and for her to bring them to London to see a
CAFCASS officer who had previously interviewed them and recorded their "exceptional" resistance and absolute
determination to resist any steps to return them to Spain. The mother's defence was that it had been impossible for her to
compel the children to return to Spain, or to compel them to come to London. An application by Jessica to be represented
and participate in the committal proceedings was granted (see Cambra v Jones and Palacin).
Despite being strongly critical of the mother's conduct, and endorsing similar comments made by Theis J in previous
proceedings, the President was not satisfied that the father had proved to the criminal standard that the mother could have
ensured compliance with the orders. Contempt was not proved.
The President rejected proposals advanced on behalf of the father that proceedings for contempt should in certain
circumstances impose a strict liability or a reversal of the burden of proof, or a persuasive burden on the mother in
circumstances where an order had not been complied with.
Permission to appeal was refused.
Summary by Martina van der Leij, barrister, Field Court Chambers
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Q (Children) [2014] EWCA Civ 918
This was an appeal in relation to ongoing care proceedings relating to two children, W, aged 11 and R, aged 21 months.
Their mother had significant learning difficulties and an IQ of 61. W also had complex special needs.
Prior to the parents' separation, there had been a number of concerns about the care that W was receiving and this had led
to the parents moving several times between different local authority areas. Following the parents' separation, the mother
had made allegations of domestic violence and rape against the father. However, they subsequently reconciled at which
point the local authority agreed with the maternal grandmother that the children would reside with her. Care proceedings
commenced shortly afterwards.
During the course of the proceedings, HHJ Tyzack QC, sitting as a High Court judge, had conducted a fact-finding hearing.
He found that the allegations made by the mother previously against the father were unfounded and that she and the
maternal grandmother had told 'wicked lies' to the court. He had formed a favourable view of the father. He found,
however, that the toxic situation in the family meant that the s.31 threshold was crossed.
Strikingly, all parties apart from the children's guardian then appealed against an aspect of the judge's handling of the
fact-finding exercise. There were no fewer than seven notices of appeal.
One of the issues raised by the mother was that the judge had, at an earlier case management hearing, made his views on
her credibility and the validity of her allegations known to an extent that, she said, demonstrated judicial bias. Having
heard submissions on this, it was common ground between the parties that, if made out, the judicial bias exhibited cut
across the whole process and the appeal must be allowed so that the entire proceedings could be re-heard by a different
judge. The other matters raised in the different appellants' notices were therefore not considered in detail.
The judgment considers in some detail the events that unfolded at the case management hearing in March 2013, when it
emerged that the mother had made fresh allegations and a police officer was consequently required to attend to give
evidence about the circumstances in which some of the mother's allegations were made. The judge had made a number
of remarks about the manner in which the mother had made some serious allegations, including that W had been sexually
abused, and the fact that she had made allegations and then apparently retracted them.
In considering the allegation of bias, the Court of Appeal reminded itself of the legal test for judicial bias found in Porter v
Magill [2001] UKHL 67; [2002] 2 AC 357. It then went on to consider the purpose of a case management hearing, namely
being for the judge to focus on the real issues in the case and the role of the overriding objective in family proceedings.
However, in this case, the judge had gone beyond the permitted practice of inviting a party at a preliminary hearing to
consider their position on a particular point and had behaved in a manner that would suggest to an impartial observer that
he had formed a concluded view in relation to the mother's credibility. Whilst there was no criticism in the decision to
require the police officer to come to court when it emerged that the mother had made fresh allegations that were unknown
to the father and some other parties prior to that hearing, as this had led to prompt disclosure of the police material to the
parties and the court, the judge erred in then embarking on an analysis of that new evidence at that hearing. The
appropriate course of action would have been to allow the parties to take the disclosed material, give instructions on it and
file further evidence if necessary. The flaws in this approach were made worse in this case by the lack of consideration
given to the mother's vulnerability and the fact that she was, at the time, represented by the Official Solicitor and then:
"The situation was compounded by the judge giving voice to the result of his analysis in unambiguous and conclusive
terms in a manner that can only have established in the mind of a fair-minded and informed observer that there was a
real possibility that the judge had formed a concluded and adverse view of the mother and her allegations at a
preliminary stage in the trial process" (para 57).
Consequently, the appeal was allowed and the matter remitted to be reheard in its entirety by a different tribunal.
Summary by Sally Gore, barrister, Fenners Chambers

BE v DE [2014] EWHC 2318 (Fam)
This was an application by a husband for an order requiring the wife to redact a statement of hers in which she exhibited
a copy of a proposed separation agreement which was presented to her by the husband at a dinner during which they
discussed their marriage difficulties. At that juncture, both had issued protective petitions in different countries (the wife's
being in England) but neither knew of the other's petition.
The wider dispute in this matter is in relation to jurisdiction and the reason for which the wife sought to put the proposed
separation agreement in evidence is that it referred to the wife 'currently' living at her address in London as at the date of
the proposed agreement which thus supports her case that her main residence is in England and weakens the husband's
case to the contrary.
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The husband said that the dinner and thus the proposed agreement were without prejudice and therefore should not be
referred to in an open context. His case was that the dinner was a meeting during which he was endeavouring to settle the
wife's claims though at the same time, seeking to avoid a divorce if possible.
The wife's case was that the meeting, for her part, was aimed at trying to find a way to save the marriage and that the
proposed agreement took her by surprise. She said that the husband pressured her to sign the agreement and that when
she did not, he became angry.
The wife's case was that the meeting and the agreement were not without prejudice and that even if they were, the
husband waived his privilege in not taking the point at the first opportunity.
Mr Justice Bodey dismissed the husband's applications for three reasons:
Ÿ First, there was not yet in existence a dispute or sufficiently definable dispute between this couple which the law
envisages and requires for the without prejudice protection to attach. The wife had not made a financial remedy claim
and though each had issued a petition, they were merely protective ones.
Ÿ Second, even there was a dispute or sufficient dispute, it was not "clea from surrounding circumstances" that the
parties were seeking to compromise such dispute at that particular meeting. The meeting was not in an office, nor with
an agenda, and the husband, according to the wife, simply produced the document and subjected her to pressure to
sign it which in itself raised the question of whether it was a bona fide attempt to settle. Further, the husband had not
at that stage yet disclosed the existence of his petition in country X which arguably, would have been necessary for it
to constitute a bona fide attempt to settle.
Ÿ Thirdly, he found that in not taking the without prejudice point when the wife referred to the 'fact' of the meeting and
the 'fact' of an agreement in previous affidavits to which the husband responded to, the husband had not waived his
privilege. That said, the judge found that once the husband asserted in evidence what the purpose of that meeting was,
the wife was entitled to test it by meaningful cross-examination.
Summary by Lily Mottahedan, Barrister, 1 Hare Court

KS v Neath Port Talbot Borough Council [2014] EWCA 941
The paternal grandmother was assessed as a potential carer for the child (aged 2½) before proceedings began – the
assessment was negative but significant positives were noted. The grandmother did not challenge the assessment initially
because the local authority were seriously considering placement with the mother under a supervision order. The care
plan later changed to adoption.
A week prior to the final hearing, the grandmother made an application to be made a party and for an expert assessment.
On the first day of the final hearing, the judge adjourned the grandmother's application and he refused it on the last day.
She did not have party status throughout the hearing, though she was permitted to remain in court and she gave oral
evidence. At the conclusion of the hearing, the court made care and placement orders.
The paternal grandmother applied for permission to appeal - her application was supported by the mother and opposed
by the local authority and the children's guardian.
The Court of Appeal held that the case management decision was plainly wrong because it was procedurally unfair. Case
management decisions that have the character of deciding a substantive issue must be treated with particular care – the
judge did not have regard to the evidence relating to the factors at s10(9) of the Children Act 1989 or to the potential merits
of the grandmother's case and his reasons lacked sufficient analysis.
The purpose of s10(9) and the associated case law is defeated if there is no analysis of the benefits and detriments inherent
in the application and whether the case is arguable – there should be a balance between the case management principles
and the substantive issues in the proceedings. The negatives in respect of a placement with the grandmother did not
exclude this as a realistic option – this went to the critical proportionality evaluation of whether "nothing else would do"
than adoption. The grandmother's application for party status required rigorous scrutiny of the s10(9) factors in the
context of the reasons for the late application.
If the judge's intention was to consider the grandmother's case at the end of the evidence in a holistic overview of the
options, he failed to put in place procedural protections for an individual whose case was distinct from the other parties –
adjourning her application for party status until the end of the hearing had the effect of refusing her application, as she
was denied access to documents to be able to challenge matters relating to her own case and required her to give evidence
without knowledge of the relevant evidence. By virtue of the way in which the case management decision was made, the
evidence relating to whether the grandmother was a realistic option was not identified or tested.
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The judgment further lacked a comparative welfare analysis of the benefits and detriments of each option and a
proportionality evaluation was missing from the judgment. There was no overt analysis of the child's welfare throughout
her life nor the effect on her of ceasing to be a member of her original family. The essence of recent case law and the
statutory tests was not sufficiently demonstrated. Consideration of whether the grandmother could be excluded required
an analysis of the timetable for the child, the timetable for the proceedings in the light of the overriding objective, the s10(9)
factors, and the arguability of the grandmother's case – that analysis was missing.
The grandmother's appeal was allowed, the care and placement orders were set aside, and case management orders were
made for further assessment and analysis and a re-hearing.
Summary by Ariel Ricci, barrister, Coram Chambers

J-A (Children) [2014] EWCA Civ 936
The case concerned two children placed with their father under care orders following proceedings in which it had been
found that their younger maternal half sibling (I) had suffered non-accidental injuries caused by his father. The court
found that the mother had failed to protect the child. The relationship between the mother and I's father had been
characterised by domestic violence.
The father of the two children had also – during the course of their relationship when much younger – been violent to the
mother.
Having made findings in May 2013 and ruled the mother out, in October, the judge then made final orders.
The mother, acting in person, sought leave to appeal on a wide ranging basis including challenging the findings made.
Patten LJ gave permission focused on (but not limited to) the "paradox" of the children being entrusted to the perpetrator
of violence, whilst the erstwhile victim (the mother) was granted only limited contact.
The mother, who was represented on appeal, advanced three grounds:
- the judge had been wrong to refuse the adjournment/assessment in the light of improvements she had made.
- the judge had been wrong to approve a placement with father that was against the children's best interests.
- the judge had prematurely handed over responsibility to the local authority.
Lady Justice Black considered that I's injuries, the mother's response and the domestic violence were at the "heart" of
the matter.
In going through both the May and October judgments in detail, she noted ( in respect of the former) the mother's "high"
level of culpability and her dishonesty and opined that it was "no surprise" that the judge had concluded that the mother
must be ruled out as a carer for any of the three children.
She also noted his "cautious" approach to the father (in respect of whom he had made serious findings derived from his
violent behaviour in 2005/6 and about whom there were concerns as to his "insensitivity" and possible conflict with the
maternal family). The judge had noted his positive rapport with his children and concluded that the adverse findings
should not preclude further consideration of him as a potential carer.
In respect of the latter judgment, Black LJ noted that, by then, the father and his parents had been favourably assessed and
that both the local authority and guardian supported placement with him. The trial judge had considered both the father's
abilities and his anxieties about the domestic violence (in respect of which the father had made only limited
acknowledgement). The mother had given evidence that was equally, if not more, unsatisfactory than that in May.
Truthfulness about the injuries to I was a "crucial issue" and she had shown no indication she would be frank or
cooperative. Accordingly, it was not right to delay matters for an assessment of her when the children could be placed with
the paternal family. This was especially so as the children were beginning to be adversely affected by the continuing
uncertainty.
The first ground of appeal was not made out. The judge had not been wrong to rule the mother out. He had the advantage
of judicial continuity and was well placed to evaluate if change had occurred. When, in October he looked for evidence of
change in respect of this "crucial issue", he had found none.
The argument that the mother had undertaken work to address her vulnerability to forming future relationships with men
who would be violent to her (and thereby avoiding any risk to a child in her care) failed. In the absence of knowing what
had happened to I, the nature of the future risk remained unknown. There were also other factors including the mother's
lifestyle and failure to work with professionals. As any placement with the mother would be under a care order, honesty
with such professionals would be vital.
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Whilst he had given weight to the positive elements of the mother's case, he was entitled to give "considerable" weight to
the crucial issue and to conclude that, in such circumstances, an assessment was not necessary to resolve the proceedings.
In respect of the issue of placement with the father, the paradox of placement with a former perpetrator did require some
consideration. The differential treatment of the parents was justified on the basis of the difference in circumstances.
Whereas the mother's failures were in respect of recent events in which the court remained in "the dark", those of the father
were in relation to "known events" of some years past.
The judge had acknowledged and taken the "paradox" into account. He had recognised the "shortcomings" of the father
and that the options open to him, if he was to avoid adoption, were both flawed, but, whereas there could be no immediate
placement with the mother, the flaws in a placement with the father (with whom the local authority would continue to
share parental responsibility) were manageable and allowed the children to progress immediately.
Albeit that the judgment did not deal expressly with some of the possible difficulties; articulation of every last thing would
render extempore judgments impossible and cause delay. The judge's thinking was clear and the Court of Appeal would
not interfere with his decision.
It was not premature to make final orders. The moment to hand over to the local authority required (in this case) a
"judicious mix of analysis and intuition". Although there remained work to be done, there had been a detailed care plan
with which the judge, having considered the potential problems and the impact of delay on the children, had been
satisfied. Again, the appellate court would not interfere with a decision made by a judge who had had the opportunity to
evaluate the parties and the evidence over many months.
Appeal dismissed.
Summary by Katy Rensten, barrister, Coram Chambers

M & Others v Suffolk County Council [2014] EWCA Civ 942
The appeal was limited to one ground which can be summarised as whether the grandparents were able to provide the
children with a permanent home.
The appeal divided into two key issues: a) did the judge's findings and value judgments support his welfare analysis and
in particular, his conclusion about risk so far as the grandparents were concerned and b) did the judge undertake a welfare
analysis of the options and a proportionality evaluation of his decision so as to conclude that 'nothing else would do'?
Ryder LJ commented that it is not surprising nor necessarily unusual, for a judge to have to make a choice between two
differing professional or expert opinions. That choice may be made upon the basis that the judge investigates the assumed
factual substratum or reporting upon which an assessment is based and comes to different conclusions of fact which
necessarily influence the expert's advice or he may prefer one opinion as against another or a combination of the two.
Furthermore, an assessment's methodology or purpose may be more relevant or focused on the key issues in the case and
inevitably, if accepted, provide a better basis for the judge's conclusions.
Ryder LJ established that it was a sufficient analysis for the judge to be able to conclude that the grandparents would not
be capable of protecting the children from the risk of emotional harm from their parents and also that the grandparents
would not be likely to offer the long term placement needed by the children. The analysis was rooted in his conclusions
about the parents, in particular the mother and the opinions expressed in the special guardianship report which he was
entitled to prefer over the opinions expressed in the long term foster care assessment for the very reason that the former
was concentrating on permanence and substitute parenting rather than capability to provide care albeit in the broadest
sense of that word.
It was held that on an appeal the court's primary function is to review the welfare analysis and proportionality evaluation
and decide whether those value judgments were wrong within the meaning of that phrase. Ryder LJ came to the
conclusion at the end of the appeal that the judge's analysis and evaluation were not wrong and most certainly were not
insupportable and accordingly the appeals had to be dismissed.
Summary by Joseph Moore, barrister, 1 Garden Court Family Law Chambers

Re K (A Child) [2014] EWCA Civ 905
This was an appeal against orders made by Russell J in wardship proceedings in which the judge found that the child was
habitually resident in this jurisdiction, made a return order and subsequently committed the father to prison for failure to
comply with the return order. The Court of Appeal upheld the judge's finding on habitual residence and the resulting
return order but criticised the committal process and ordered the father's immediate release from custody.
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The mother is a Mongolian citizen and the father a Singaporean citizen. They met in Singapore in late 2010 and the
following year married and relocated to London where the father worked. The child was born on 5 July 2012. The
relationship deteriorated, the mother made allegations of domestic violence and social services carried out an assessment.
In July 2013 the parties travelled to Singapore and agreed to leave the child in the care of the paternal grandparents while
they returned to London. The purpose and duration of this arrangement was in dispute between the parents.
In January 2014 the parties travelled to Singapore where the mother was served with divorce and custody proceedings
issued in the High Court of Singapore. The mother subsequently made an emergency application in this jurisdiction and,
on the father's return to London (without the child), he agreed not to pursue the custody proceedings in Singapore
pending the determination of the child's habitual residence in this jurisdiction.
On 7 March 2014 the contested hearing took place before Russell J. She heard evidence from the parties and handed down
a reserved judgment 7 days later finding that the child's habitual residence was in this jurisdiction, requiring the father to
return the child by 18 March 2014, requiring the father's passport to remain with the Tipstaff until the child had been
returned and making a costs order against the father in the sum of £51,800.28; the return order was endorsed with a penal
notice. The Court of Appeal declined to interfere with any part of that order. It held that the judge had applied the correct
test on habitual residence as set out by the Supreme Court judgments in A v A and Re LC. It also rejected the father's
criticism that the judge had failed to deal with the issues of welfare and forum given that (a) the child is being cared for by
the paternal grandparents, (b) Singapore is a signatory to the Hague Convention, and (c) the Singaporean court was seized
of the custody dispute at the time of the mother's application. The Court of Appeal held that, the judge having satisfied
herself of the child's habitual residence and the father having undertaken not to pursue the proceedings in Singapore, the
judge was entitled to conclude that the child's welfare needs were best served by restoring him forthwith to the mother's
care.
In respect of costs, the judge's finding that the father's behaviour had been unreasonable by consciously misleading the
mother and concealing his intention to pursue proceedings in Singapore, justified the making of an order.
A further hearing took place on 19 March 2014 in which the father represented himself and produced evidence that he had
emailed his parents imploring them to return the child and that he had booked tickets for them to travel to London with
the child, but that the flights had not been taken. The judge told the father that he had one last opportunity to secure the
child's return and for him to remain at liberty and so made a further return order requiring the child's return by 8am on
21 March 2014 and listed the matter for a committal hearing that day.
The father then booked tickets for the paternal grandfather to travel with the child to London and explained the position
he was in. The paternal grandfather replied saying that although he and the grandmother were very worried about him
they would not return the child.
At the hearing on 21 March 2014 the judge made a further order requiring the father to return or cause the return of the
child by 28 March 2014. The order contained the following recital:
"AND UPON the court repeating to [the father] that if the paternal grandparents refuse to return the child to this
jurisdiction then the court expects the Respondent Father to make applications to the Singaporean court to ensure [the
child] is returned to this jurisdiction pursuant to this Court's Order"
The Court of Appeal held that this recital was wrongly included in the order as it amounted to an attempt to coerce the
father into taking unspecified steps which the judge was not prepared to order and yet it was always likely to be used, as
it was in fact used, as support for the judge's subsequent findings of contempt.
The next hearing took place on 3 April 2014 at which the father appeared in person, albeit the judge had invited him to
seek public funding for representation as his liberty was at stake.
The Court of Appeal upheld four grounds of appeal in respect of this order:

Ground 1: Actual or apparent bias
The father asked the judge to recuse herself on the grounds of actual or apparent bias; the judge declined. The Court of
Appeal noted that, at the hearing on 19 March 2014, the judge had told the father that he had "one last opportunity" to
secure the child's return to the UK and "to remain at liberty"; and that he was "likely to be imprisoned" if he failed. On 21
March 2014 the judge told the father it was "likely the period of imprisonment would be lengthy"; that his breach of the
order of 14 March 2014 was "plain" and that he was required to take action against his parents in Singapore and yet he had
done "Nothing. Nothing".
In applying the test set out by Lord Hope in Porter v Magill, Weeks v Weeks [2001] UKHL 67 [2002] 2 AC 357 'that the court
must first ascertain all the circumstances which have a bearing on the issue and then consider whether those circumstances
would lead a fair minded observer to conclude that there was a real possibility that the judge was biased', the Court of
Appeal concluded that the judge's comments suggested that she had made up her mind before the committal hearing and
that she should have directed that another judge hear the committal application.
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Ground 2: Unfair conduct of the hearing
The Court of Appeal held that the conduct of the committal hearing was unfair and that it failed to adhere to the principles
set out in Hammerton v Hammerton [2007] EWCA Civ 248. During the hearing the father was not warned that he was not
obliged to give evidence; in fact he was asked to give evidence and immediately cross-examined first by the mother's
counsel and then by the judge. He was only asked if he wanted to give any evidence on his own account after the
cross-examination had taken place.

Ground 3: Did the evidence support a finding that the father had deliberately failed to
comply with the return orders?
In this respect the Court of Appeal reiterated that the burden of proving contempt lies on the applicant, to the criminal
standard. A contempt of court involves a deliberate failure to comply with an order, which must be an order with which
the alleged contemnor had the ability to comply. In this case the father had delivered up his passport and so could not
return to Singapore and he maintained that he had done all he could to arrange for his parents to return the child to
London. There was no evidence before the court as to Singaporean law and the Court of Appeal found that the judge
appeared to have assumed that the father could have commenced proceedings in Singapore from this jurisdiction and that
such proceedings could have led to an order securing the child's return within the timeframe stipulated by Russell J's orders.

Ground 4: Unfair approach to sentence
The judge went on to determine sentence without giving the father any further opportunity to secure representation or to
address the court on the gravity of the contempt or by way of mitigation. The Court of Appeal indicated that Russell J fell
into error by proceeding straight to sentence without affording the parties such an opportunity.
In conclusion McFarlane LJ said [77]:
"The situation that faced Russell J in the various hearings leading up to the final committal hearing not infrequently
arises in the context of international children cases before a High Court judge. A judge may be required to deploy the
court's considerable powers to compel parties or others to attend court or to bring about the return of the child to this
jurisdiction. At a hearing in which pressure is brought to bear on an individual, and injunctive orders are made, the
judge may be justified in presenting a very robust demeanour and, in so doing, making reference to the potential
consequences if court orders are disobeyed. In the present case the judge did just that, and no criticism has been
sustained in relation to her actions.
The difficulty that can arise, and did arise in this case, occurs if and when the court is later required to hear committal
proceedings arising out of an alleged breach of an earlier order made in the circumstances that I have described. The
more robust the judge has been in delivering a coercive message at the earlier hearings, and the more the judge has
emphasised the consequences of breach, the more inappropriate (or impossible) it will be for the same judge to conduct
the committal process."
Summary by George Gordon, barrister, 1 King's Bench Walk

Re D (Child) [2014] EWHC 2376 (Fam)
The substantive application in this case was the father's application for a contact order in respect of the two children of the
family, A (14 years old) and B (10 years old). Neither child had seen the father since 2004. The children lived with their
mother. In previous proceedings in 2006 concerning the mother's application for leave to relocate abroad with the children,
the court had conducted a fact-finding hearing in respect of allegations of domestic violence. Bodey J had found that the
father had violently assaulted the mother and that she had suffered from PTSD. The mother was permitted to relocate and
indirect contact between the children and the father eventually petered out.
The mother returned to England a few years later, albeit the father only discovered this in 2011. The father then made a
fresh application for a contact order. He was assessed by a psychiatrist as not posing a risk to the children, albeit the
mother's perception was to the contrary and it was recommended that the mother's then course of cognitive behavioural
therapy should run its course before the recommencement of indirect contact. The children were joined as parties to
proceedings and represented through a Cafcass Children's Guardian, Mr Power. He interviewed the children and reported
that the children wanted to see their father, and also that they did not like their step-father, whom they described as
controlling. The school had reported both boys having difficulties at school, and A had been self-harming.
At a hearing in October 2013, it was agreed that indirect contact would commence in February 2014 (when the mother's
course of cognitive behavioural therapy was complete) and the case be re-listed in July 2014. At that hearing Cafcass raised
the question of safeguarding checks on the step-father. Bodey J indicated that if the step-father did not agree, a discrete
application would have to be made.
The step-father declined to be subject to safeguarding checks and Cafcass duly made an application for orders (i) requiring
CAFCASS to undertake safeguarding checks regarding the stepfather and (ii) requiring the mother of the children to
provide CAFCASS with such information about him as is necessary for those safeguarding checks to be made.
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Bodey J commented that it was neither easy nor necessary to provide guidance about safeguarding enquiries on non-party
family members which would apply to all cases, since the approach would depend on the precise circumstances of the
relationships. He suggested that Cafcass should seek co-operation from partners in respect of checks and if this was not
offered it should be flagged up to the court prior to the First Hearing Dispute Resolution Appointment" and Cafcass could
consider making an application to court (see para 24). By way of general guidance, Bodey J offered the following points:
(i) that there is a public interest in the court having information which may be relevant to its determination of a child's
welfare in private law proceedings;
(ii) that any relevant individual who is not a party has a right to respect for his private life, which includes maintaining
the privacy of data retained about him by Local Authorities and the Police;
(iii) that the court must therefore balance the individual's right to privacy against the public interest in the due
administration of family justice and the need to safeguard the children who are the subject of the proceedings;
(iv) that, since it is mandatory under the CAP for safeguarding checks to be completed on the parties to the application,
departure from that approach for individuals who are part of the same household as the child should logically and
generally require some good reason;
(v) that the nature of the application before the court, whilst a relevant consideration, is not determinative since the
court's concern for the welfare of the child is not necessarily limited to making those orders specifically applied for by
the parties;
(vi) that the safeguards about the handling, transmission and storage of data provided within the Disclosure Protocol
between CAFCASS and ACPO must be applied to any disclosure of information concerning other relevant individuals
from the Police and/or from Local Authority records; and
(vii) that the court should generally require undertakings from CAFCASS about (a) the confidentiality of information
which it obtains by way of safeguarding checks; (b) its duty to pass to the court only such information as may be
relevant to the issues in the case or to the general welfare of the child; and (c) its duty not to disclose any of the
information obtained to anyone else without the leave of the court.
In this case Bodey J was satisfied on balance that safeguarding checks would be proportionate and that relevant
information about the step-father should be known to the Court. His order would record that the court requested the
step-father's co-operation, the court having determined that the concerns of Cafcass were legitimate and that the mother's
fears that they were motivated by the father seeking to intrude into her life were not justified. The matter would be
re-visited at the next hearing of the father's contact application, which was listed in July 2014.
Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

Southampton City Council v A Mother & Others [2014] EWFC 16
I was born in Latvia and had been brought up in the United Kingdom by her parents from an early age. The father was
subject to a custodial sentence and was deported back to Latvia upon his release in 2013. The mother, who spoke little
English, had significant cognitive deficits. Following the instigation of care proceedings in February 2014, the mother
sought the transfer of proceedings to Latvia, pursuant to Article 15 Brussels II Revised. The mother's case was that she
would be prejudiced in the event that the case was heard in this country on the basis of her mental health difficulties, her
lack of knowledge of the English language and consequent need for assessments to be carried out in Latvian/Russian.
In giving judgment, Baker J gives a useful summary of the relevant points in respect of transferring proceedings under
article 15 BIIR, which can be taken from the line of authorities in this area of law. The court found that the English court
was better placed to hear the matter given the fact that I had resided in this country for 7 years, the events which
constituted the basis of the local authority's threshold criteria all took place in England and all witnesses of the events
leading up to the instigation of proceedings resided in this country. It was also observed that the English courts are obliged
to carry out a rigorous holistic analysis of potential placement options available, as per Re B-S, and that this entails the need
of thorough assessments of the ability of both parents to care for the child; although the Latvian court could more easily
commission such assessments, there were no insuperable obstacles to the English court obtaining all the evidence it
required, including assessments of family members in Latvia, in order to make a decision in respect of I's future.
Accordingly, the court concluded that a request pursuant to Article 15 for the transfer of the proceedings should not be
made.
Summary by Michael Jones, 15 Winckley Square Chambers
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X County Council v M and Others [2014] EWHC 2262 (Fam)
These proceedings began before the birth of the subject child, when the local authority sought, and obtained, an order
under the inherent jurisdiction permitting it not to disclose to the mother its care plan in respect of the unborn child, which
was removal at birth. The local authority also sought, and obtained, a time-limited reporting restriction order.
The background to the case was that the mother had a diagnosis of a schizo-affective disorder and was, prior to and
subsequent to the birth of the child, particularly unwell. At the time the local authority made its application under the
inherent jurisdiction she was in hospital under s.3 of the Mental Health Act. She was assessed as lacking the capacity to
litigate.
Following the child's birth, the local authority obtained an emergency protection order and the child was placed in foster
care. The local authority's application for an interim care order was then listed before Keehan J.
The judgment deals with various criticisms of the local authority's preparation for the two hearings which then took place
on 3rd and 6th June. These included a failure to notify properly the parents of the hearings, and an allegation by the
mother's treating psychiatrist that his views had been misrepresented in the local authority's evidence.
In this judgment, Keehan J considers the law as it applies to applications under the inherent jurisdiction not to disclose a
care plan to a parent, for reporting restriction orders, and in relation to interim care orders. He then considers the evidence
in the case, and particularly the evidence relating to the mother's mental health.
The factors that he regarded as relevant to the decision to grant the order under the inherent jurisdiction included the
mother's mental health diagnosis and her recent deterioration, her history of being abusive and threatening and her
inability to cooperate with mental health professionals and her belief that all the professionals in the case were involved
in a conspiracy to harm her and/or her child. In reaching his decision, he concluded that there would have been a "very
real risk" of physical harm to the mother and/or the unborn child had he not made the order sought.
Dealing next with the reasons for the reporting restriction order, having paid close attention to Articles 8 and 10 of the
European Convention and the 'exceptional' facts of this case, he concluded that a time-limited order (until after the child's
birth) was necessary in order to ensure that the local authority's intentions did not become known to the mother.
Finally, in relation to the interim care order, the concerns about the mother's mental health remained and the evidence of
her treating psychiatrist provided grounds for the court to be satisfied that the interim threshold criteria were satisfied.
Neither of the parents opposed the making of the order and the judge was satisfied that the child's welfare required that
she remain in foster care as the proceedings continued.
Summary by Sally Gore, barrister, Fenners Chambers

O v P [2014] EWHC 2225 (Fam)
This is an application by a mother made on 29 February 2000 for an order pursuant to Schedule 1 to the Children Act 1989.
In an interlocutory judgment the court had found that it had jurisdiction under Schedule 1, in accordance with the Brussels
I Regulation, to determine the mother's application: [2011] EWHC 2425 (Fam).
The complex background to this case involves child abduction proceedings in England and Australia, criminal
proceedings, and proceedings concerning the welfare of the child and maintenance for her in Australia. In 2001, the father
was convicted of incitement to murder the mother in Australia, and will remain in prison there until 2018. At the time of
the mother's application to the court, the child 'S' was habitually resident in England and Wales. However, in 2002 the
mother was granted permission to remove the child from the jurisdiction, and she relocated to Australia where she
remains to date. The fact that the mother and the child had relocated to Australia had not been disclosed to the father. The
father discovered this in 2013.
The mother did not actively pursue her application under Schedule 1 until 2008, when the father was divorced from his
wife and a capital sum became available as a result of a property jointly owned by the father and his wife being sold. After
deduction of the father's wife's share from the net proceeds of sale, Singer J granted a freezing order in respect of the
remaining sum.
In 2010, the father applied to Child Support (the relevant agency in Australia) seeking an assessment of his liability to pay
child support for S. In July 2010, that agency initially assessed his liability at 30 Australian dollars per month, but later
reduced the assessment to nil. An Australian lawyer, instructed as an expert to report in these Schedule 1 proceedings,
advised that the Australian court had no power to make an award which pre-dates the assessment of child Support, as a
result of which the mother could not recover arrears in Australia.
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In March 2010, the father sought the equivalent of child arrangements orders in the family court in Australia. His
application was dismissed, inter alia, on the ground that the English court was seised and was exercising jurisdiction.
There were a number of adjournments in the English proceedings for various reasons. At a hearing in April 2013, the father
sought to revive his argument that the proceedings should be stayed on grounds of forum non conveniens.
On 28 June 2013, the father filed further applications in the family court of Australia, among which was an application for
a financial order in respect of S, specifically seeking child support and lump sum orders be made against him and assessed
at nil. These proceedings were stayed, but the Australian expert advised that as a matter of law these proceedings
remained "pending" in Australia.
The final hearing in the mother's application under Schedule 1 was heard by Mr Justice Baker 14 and ½ years after it was
instigated. The father was unable to participate in the final hearing as, despite requests and orders, it had not been possible
to set a video or telephone link to permit him to attend. Baker J adjourned the matter following the mother's evidence to
enable a note of her evidence to be sent to the father, and instructions to be taken from him.
The application for a stay involved consideration of two issues: (1) whether as a matter of law the court has power to order
a stay, having regard in particular to European regulations and case law, in particular the decision of the European Court
of Justice in Owusu v Jackson (Case C-281/02) [2005] QB 801; (2) if so, whether the court should in the circumstances of this
case grant such a stay.
The mother argued that a stay was precluded in this case by virtue of the ECJ's decision in Owusu, which it was argued
applied to all areas of litigation. The father argued that Owusu had no application in this case. Further, it was argued on
his behalf that there is discretion within Brussels I to stay proceedings, and that as Australia is not a Member State, Brussels
I had to be applied reflexively. Baker J considered the legal framework and the case law concerning the stay of proceedings
on forum non conveniens grounds at paragraphs 52 to 90 of his judgment.
Relying on the decision of Miss Lucy Theis QC (as she then was) in JKN v JCN (Divorce: Jurisdiction) [2011] 1 FLR 826, and
the recent Court of Appeal decision in Mittal v Mittal [2013] EWCA Civ 1255, Baker J held that the decision in Owusu does
not apply in proceedings for financial provision for a child where there are parallel proceedings in a non-Contracting State,
such that the court had the power to grant a stay. The judge found that it was unnecessary to consider whether the
principle in Owusu had no application even where there was no parallel proceedings in a non-Member State.
In determining whether a stay should be granted in this case, Baker J considered the father's arguments which mainly
concerned the child support regime in Australia, the position of the Australian court to better obtain and assess the
evidence of income, earning capacity and expenditure. It was also argued that the father would be hampered in taking part
in these proceedings as a result of his incarceration in Australia. Further, concerning the delay in the father's application
for a stay being made it was said that the landscape in the case changed in 2013 when the mother revealed her location.
The mother argued that England was the better forum as the Australian court would not consider the mother's claim
between 2000 to 2010; Australia was being put forward purely for tactical reasons; the English court is used to dealing with
cases where there is less than full disclosure; the father's approach to the litigation indicated that he would be obstructive
regardless of which jurisdiction heard the case; the case was ready to be heard in this country; the late application for a
stay was an example of the father's litigation tactic; the Australian court had itself stayed the maintenance proceedings in
favour of England; the father's absence from the hearing was not insuperable.
Baker J refused the application for a stay for the following reasons:
(a) a substantial aspect of the mother's claim – that part dating back prior to 15th July 2010 – could not be litigated in
Australia;
(b) the application for a stay was made at a very late stage;
(c) although there were undoubted gaps in the documentary evidence, they were not so serious as to lead the court to
think that the mother's claim could not be determined fairly to both sides;
(d) while accepting that conducting the trial on behalf of the father presented considerable challenges for those
representing him, they were not insuperable.
In considering the quantum of maintenance, the judge found in favour of the mother's argument that "the overwhelming
influence over her life for the past fourteen years has been the threat to her safety posed by the father. That threat has
profoundly affected her life and that of her child." Baker J found that it would be impossible to disregard the father's
conduct. Consequently, the judge also accepted the mother's case that the unsatisfactory disclosure and the delay in
pursuing her claim were the result of her fear of the father which had put her in an "impossible position". Her income
capacity was said to have also been affected by her fear of the father finding her.
In respect of the father, the judge found that "it is the father, by his various ploys and manoeuvres, both here and in
Australia, who has conducted this litigation unfairly – in fact, with cynicism and deviousness".
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The mother sought a lump sum of £399,000. The father argued that this sum was grossly inflated. Having considered the
evidence and arguments in respect of the various heads of claims, Baker J awarded the mother £182,757, from which
interim payments were deducted. In addition, an award was made for S's tertiary education costs.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

ZM v AM [2014] EWHC 2110 (Fam)
This judgment concerns wardship proceedings initiated by the mother in respect to her 9 year old disabled child. Mother
returned to Pakistan and, due to her immigration status, was then separated from the child for 3 years. The court
determined: the mother had been tricked into going to Pakistan; the child would remain a ward of court; the mother would
be reintroduced to the child; the residence order in favour of the father would be discharged; a copy of the judgment would
be provided to the Home Office so that the refusal of an entry visa for the mother might be reconsidered.
The mother entered the United Kingdom lawfully after an arranged marriage in Pakistan to her first cousin, who was a
UK citizen. The mother lived with, and was dependant upon, the father's family in the UK. Her spousal visa ran out after
4 months and her immigration status was not secured. Their child was born in 2005 and suffered from severe disabilities.
The parents' relationship ran into difficulties, and the mother returned to Pakistan in July 2011. Earlier in 2011, the father
had begun family proceedings and obtained a residence order with the purported agreement of the mother.
Starting wardship proceedings, the mother alleged: the father had subjected her to physical and emotional abuse; she had
been unaware of the 2011 proceedings and the father had obtained the residence order by fraud; and she had been
deceived into returning to Pakistan.
The father repudiated the mother's claims, and alleged that she choose freely to travel to Pakistan, and that since being
there she had remarried.
Because of her immigration status, the judge heard the mother's evidence by video link. Mr Justice Peter Jackson noted her
evidence was given with conviction, whilst the father was unforthcoming and calculating.
The judge concluded that the mother had been unaware of the 2011 proceedings, and that she had been tricked into
returning to Pakistan in 2011. Finding that the mother had largely proved her case, the judge stated that a copy of his
judgment would be provided to the Home Office so that the mother's application for an entry visa might be reconsidered.
The child was to remain a ward of court and the father's residence order was to be discharged. A family assistance order
was made to the local authority where the child lives. The mother would be allowed to contact the child by Skype, and
reports and photographs were to be exchanged. When the mother returns to the UK, the matter is to be restored for
directions before Mr Justice Peter Jackson. The child is not to be removed from the jurisdiction, and the father's passport
is to be held by the tipstaff.
Summary by Sara Hunton, barrister, Field Court Chambers

M-F (Children) [2014] EWCA Civ 991
In March 2013, the local authority issued care proceedings in relation to V, born in March 1998, and her brother, M, born
in October 2003. The matter came before the Court of Appeal 67 weeks later when the local authority challenged the order,
of April 2014, to adjourn the fourth final hearing. The mother and the guardian opposed the application. In his leading
judgment the President noted that the proceedings had begun before the implementation of the pilot revised PLO.
Her Honour Judge Probyn heard the fact finding hearing in September 2013 and determined the mother had caused
significant physical harm to V and significant emotional harm to both children. She directed a consultant clinical
psychologist to report on the potential impact of the local authority's care plans on the children and on the risks posed to
the children by a return home to the mother. After this, the case took various unforeseen turns: V absconded and her care
plan was changed; the guardian was unable to support M's care plan; M then absconded; the guardian recommended a
further adjournment; and the judge noted that M felt it unfair that V should return to her mother's care under a supervision
order, having been subjected to physical harm by her mother, when M could not do so.
In its application the local authority relied upon the President's judgment in Re B-S (Children) (Adoption Order: Leave to
Oppose) [2013] EWCA Civ 1146, detailing the effect of the statutory reforms under the Children and Families Act 2014 and,
in particular, the amendments to section 32 of the Children Act 1989, including the requirement in section 32(1)(a)(ii) that
care cases be determined within 26 weeks and the limited conditions, explained in sections 32(5)-(7), in which that period
can be lengthened.
The President noted at [26]:
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"that the 26 weeks rule 'is not, and must never be allowed to become, a straightjacket, least of all if rigorous adherence
to an inflexible timetable risks putting justice in jeopardy', and my endorsement (para 29) of Pauffley J's warning in Re
NL (A child) (Appeal: Interim Care Order: Facts and Reasons) [2014] EWHC 270 (Fam), [2014] 1 FLR 1384, that 'Justice must
never be sacrificed upon the altar of speed.'"
The President found that Judge Probyn had given the difficult case great care and had reasoned without any error of law
or approach, having considered all the relevant factors.
The local authority submitted that Judge Probyn had been wrong to consider the application without hearing oral
evidence. The President warned against applications for adjournments turning into mini trials. As Judge Probyn was
familiar with all the intricacies of the case and had heard evidence from the social worker, the guardian and the mother
previously, he felt she was well-equipped to assess the application on the papers.
The President also dismissed the local authority's submissions based upon M's need for finality. He noted that the care
plan provided only legal finality, and that it left M's position uncertain.
The local authority's final submission was that as their care plan was for ongoing consideration of M's rehabilitation to his
mother, the court was wrong to adjourn the proceedings. They relied upon the principles stated by Lord Nicholls of
Birkenhead in In re S (Minors) (Care Order: Implementation of Care Plan), In re W (Minors) (Care Order: Adequacy of Care Plan)
[2002] UKHL 10, [2002] 2 AC 291. The President rejected this contention since it pre-supposed the court had accepted the
local authority's care plan. Here, the court had not determined whether a care order or a supervision order should be made
and the unresolved issue was a matter within the court's exclusive competence.
Finally, the President referred to the use of the phrase 'purposeful' when describing delay. He stated the phrase should no
longer be used as it can be misleading, and the relevant test is described at section 32(5) Children Act 1989.
Summary by Sara Hunton, barrister, Field Court Chambers

C v B [2014] EWHC 2069 (Fam)
The mother alleged that the children, aged 4 and 6, had been wrongfully retained in this jurisdiction and sought their
summary return to Germany. The parties had relocated to Germany from England in July 2012. The father returned here
when the relationship foundered, and in June 2013, following an agreed holiday, he failed to return the children.
The German court had been heavily involved in the lives of the parties and the children. In proceedings taken by
mother there, the German court had declared in February 2014 that it was seised of welfare proceedings and that
children were habitually resident in Germany. Further, it had determined that the mother had not consented to
children moving to England permanently when they travelled here in June 2013. The father appealed the orders of
German Court but failed.

the
the
the
the

Sir Paul Coleridge found that the court's hands were tied in examining the father's defences under the Convention, due to
the existing determination of the German court which was confirmed by the German Court of Appeal. In any event, the
judge stated that, even if the English court came to a contrary decision, it would not preclude the mother from seeking an
order for the return of the children pursuant to Brussels II Revised from the German court, and seek to enforce it in this
jurisdiction.
The father advanced three defences: consent, the children's objections and grave risk of harm upon return (Article 13b).
The first was "stymied", it was said, by the pre-existing determination of the German court, but in any event as a matter of
Convention law it was not found to have been made out on the facts. In respect of the 'objections of the children', the judge
found that this defence was not made out in respect of the 4 year old child who "did not have the faintest idea what he was
being asked about" by the Cafcass Officer. While the 6 year old had forcefully said that she did not want to go back to
Germany, the judge found that her views were not expressed sufficiently clearly, and that she lacked the necessary degree
of maturity for her views to be taken into account.
In relation to the father's defence under Article 13b, it was held that the clear and cogent evidence required to meet that
defence was not present in this case.
The father sought a stay of the order for summary return to enable him to make an application for permission to relocate
to the German court. His application was denied, Sir Paul Coleridge stating that:
"There are, on very rare occasions, cases where to take such a course is justified, particularly where the country to
which the children would be removed is a country, perhaps a third world country, where the life would be so hugely
different from the life which they are living in this country, and therefore to expose the children to a dramatic change
of lifestyle only for them then to be sent back here might be a step too far."
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In the face of disagreement between the parties in relation to timing, the children were ordered to be returned within 3
days of the order being made.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

Cooper-Hohn v Hohn [2014] EWHC 2314 (Fam)
Prior to the start of the final hearing, neither party was seeking anonymity in the proceedings or an anonymised judgment
and neither had made an application for the exclusion of the media, or for any reporting restrictions. The Court anticipated
that the matter would be likely to attract significant media attention due to (1) the assets available for distribution (at c.£1.3
billion) exceeding those involved in any previous case in England and Wales and (2) there being interest in the public at
large in the arguments being advanced (particularly the husband's argument for a departure from equality in his favour
owing to his exceptional contribution). It therefore invited brief submissions prior to the start of the hearing as to the issue
of publicity.
The husband's legal team then filed a skeleton argument and a witness statement from the husband in which he sought to
restrict reporting of (1) the identities of the parties' children and (1) commercially sensitive information about his business.
He sought an order that:
"The media shall be prohibited from publishing any such report that refers to or concerns any of the parties' financial
information whether of a personal or business nature including, but not limited to, that contained in their voluntary
disclosure, answers to questionnaire provided in solicitors' correspondence, in their witness statements, in their oral
evidence or referred to in submissions made on their behalf, whether in writing or orally, save to the extent that any
such information is already in the public domain".
That there should be a restriction on publicity of the children's identities was agreed between the parties and in the normal
manner an order to that effect was displayed outside court during the hearing.
The wife's team complained, however, that the husband's team had not provided notice of their intention to seek the
further restriction about reporting in respect of his business. In response, the husband's position was that he need not do
so and indeed that he was not making an application: his contention was that although the press had the right to attend
the hearing, in the absence of an application by them for permission to report the proceedings, they were prohibited from
reporting anything by the operation of the implied undertaking of confidentiality which arose in these proceedings and
by the Judicial Proceedings (Regulation of Reports) Act 1926 ("the 1926 Act").
Section 1(1)(b) of the 1926 Act provides that in any judicial proceedings for the dissolution or nullity of marriage or for
judicial separation or for the dissolution, annulment or order for separation of a civil partnership, it is unlawful for the
press to publish anything except:
(i) the names, addresses and occupations of the parties and witnesses;
(ii) a concise statement of the charges, defences and countercharges in support of which evidence has been given;
(iii) submissions on points of law and the summing up of the judge and findings of the jury (if any) and judgment of
the court.
The wife's team adopted a position of "complete neutrality" as to the reporting restrictions but contended that (1) the
implied undertaking of confidentiality did not apply to the press because they were not parties and (2) the 1926 Act did
not apply to these proceedings. Thereby arose the dispute as to what the "default position" was.
It appeared until shortly before the husband's oral evidence was to start that the Court was going to have to determine this
issue in the absence of an application by the Press and Roberts J had, following the comments of Munby J (as he then was)
in Spencer v Spencer [2009] EWHC 152 (Fam) declined to provide guidance to the press about what they should consider
themselves able to report. The Press did, however, then make an application. Their position was:
1. There were no reporting restrictions in relation to the hearing (save for an agreed restriction relating to identifying
the parties' children);
2. If that proposition were wrong, the Court should either sit to hear the case in public or make a direction under section
1(4) of the 1926 Act permitting reporting.
In respect of the 1926 Act, Roberts J noted that Sir James Munby, P, had, in obiter dicta comments in the very recent case
of Rapisarda v Colladon [2014] EWFC 1406, indicated that it was at least arguable that the 1926 Act did apply to applications
for financial remedies. Both the press and the wife's team argued that it did not on the basis that it was enacted 88 years
ago and was aimed at combatting a completely different mischief than that with which the Court was concerned here (i.e.
the prevention of injury to public morals by publication of what was then considered scandalous information about
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divorces. Owing, however, to the fact that the wife adopted a neutral stance on the reporting issue, Roberts J did not
consider that she needed to determine this issue in this case and proceeded on the assumption that it did apply and that it
acted to restrict the publication of information and reports of the financial remedy proceedings, save in so far as the Court
made directions specifying that certain categories of information could or could not be reported under section 1(4) of the
Act.
Notwithstanding this, she did consider that it went too far to suggest that there could be no reporting whatsoever of the
proceedings unless and until the media make an application to satisfy the judge that it would be necessary and
proportionate. This view was reinforced by para 82 of the judgment of Dame Elizabeth Butler-Sloss in Clibbery v Allen
[2002] EWCA Civ 45.
The Court accepted the husband's invitation to determine this issue before he entered the witness box, albeit expressing
reservations about doing so when it remained to be seen whether his evidence would trespass into areas which could
properly be considered commercially sensitive (see paragraphs 68 to 70).
Roberts J noted that the fundamental principle and the starting point was always and remains that of open justice: see Scott
v Scott [1913] AC 417. However, notwithstanding the subsequent entrenchment of those principles by the coming into
force of the Human Rights Act 1998 and Articles 6 and 10 of the European Convention on Human Rights, there are and
always have been exceptions to that principle. The High Court has jurisdiction under section 6 of the Human Rights Act
and/or the inherent jurisdiction, to strengthen or relax the default position. The exercise of such discretion involves the
"ultimate balancing exercise" between the competing convention rights (Re: S (Identification: Restrictions on Publication)
[2004] UKHL 47, [2005] 1 FLR 591).
The Judge further noted that in general proceedings in respect of financial remedies were held in private, albeit the media
had a right to attend. By virtue of rule 27.11(3)(b) the court could direct that the press be excluded where it is satisfied that
justice will otherwise be impeded or prejudiced. Practice Direction 27B paragraph 5.4 gives two specific examples of a
situation in which it might be said that the presence of the press gives rise to a situation where "justice will otherwise be
impeded or prejudiced in the event [that the media] were to remain in court": (1) a hearing in relation to financial matters
where the information being considered by the court includes price sensitive information (such as confidential information
which might affect share price of a publicly quoted company) and (2) a situation where a witness, other than a party, states
for credible reasons that he or she will not give evidence in front of media representatives or where there appears to the
court to be a significant risk that a witness will not give full and frank evidence in their presence.
The Court accepted the following submissions made on behalf of the Husband:
(1) If the court is to discharge its statutory role under section 25 of the Matrimonial Causes Act 1973, so as to achieve a
fair outcome the parties must give full and frank disclosure of all documentation concerning their resources.
(2) This is quintessentially private information.
(3) There is a very strong public interest in ensuring that parties properly discharge their obligation to give full and
frank disclosure.
(4) This is supported by the implied undertaking that information disclosed for the purpose of financial remedy
proceedings will not be used for other purposes.
(5) Parties disclose documents in financial remedy proceedings in the expectation and understanding that in the
normal course of events this detailed financial information and the relevant documents will not enter the public domain.
(6) This expectation of confidentiality acts as a strong incentive on parties to give full and frank disclosure. Conversely,
parties are likely to be deterred from giving full and frank disclosure by the prospect of publicity.
Roberts J accepted that issues of confidentiality were very important to this husband in particular and that his Article 6
rights might be engaged if he felt himself constrained in his evidence for fear about publicity and because his evidence may
well touch on commercially sensitive information. On the other hand the media's rights under Article 10 had to be
balanced against this and there was justified public interest in the case owing to its potential consideration of the principle
of exceptional contributions in very big money cases.
The Judge reminded herself that neither Article took precedence over the other, but they were plainly in conflict. There
was no doubt about the importance which the husband attached to preserving the confidence in his financial disclosure
and he had a legitimate expectation that that confidence would be respected by this court. As the Court of Appeal had
confirmed in Lykiardopulo v Lykiardopulo [2010] EWCA Civ 1315, private hearings of themselves do not breach Convention
rights for the purpose of Article 6.
She held that the balance between the right of the media to freedom of expression and their ability to report to the public
at large, and the right of the husband and wife to respect for their private and family life, in so far as it related to the detail
of their finances, weighed together with the overarching principle of open justice and the implied undertaking as to
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confidentiality, fell firmly in favour of privacy in relation to financial matters being maintained. She did not consider that
breaching the confidence attached by the parties and the court to the financial disclosure would assist the public at large
or enhance public understanding of the family justice system.
She concluded that the reporting restriction sought by the husband would represent an entirely justifiable interference in
the press' rights under Article 10 and made an order accordingly. She noted, however that there may yet be an
unanonymised judgment handed down later.
Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

Re H [2014] EWCA Civ 989
The father sought to appeal the decision to grant a specific issue order permitting the mother to take their 3 year old
daughter to Iran temporarily. Both parents had indefinite leave to remain in the UK, with the father having obtained
asylum as a political refugee. In private law proceedings, by agreement, a residence order was made to the mother and
the father had unsupervised contact. The father was prohibited from removing the child from the jurisdiction. The mother
was permitted to temporarily remove the child from the jurisdiction, except to Iran due to risks to this family arising from
travel to Iran. The mother later applied for a specific issue order permitting her to take the child to Iran temporarily.
The father relied on the Foreign and Commonwealth Office (FCO) guidance and his own evidence as to how his relatives
and opponents of the regime in Iran had been treated. The father was concerned for the child's safety due to his previous
political activity and that the mother might remain in Iran with the child. The mother relied on her experiences of free
travel to and from Iran.
The court assessed the risk of the mother remaining in Iran or of the child being subjected to harm as sufficiently low as
not to require safeguards. The FCO guidance, which advises against all but essential travel to Iran, was discounted on the
basis that the mother would not herself be at risk.
The Court of Appeal concluded that there was a prima facie case that the mother might decide or be persuaded to remain
in Iran with the child. Whether such risk is likely is a value judgement based on fact. There was also a prima facie case
that the child and/or the mother may be treated by the authorities at least in the manner warned against in the FCO
guidance. Whilst it may be unlikely that the child would come to direct harm, the father would not be able to exercise his
parental responsibility should restrictions be placed on the mother and/or the child in Iran.
The Court of Appeal cited Re K (Removal from Jurisdiction: Practice) [1999] when Thorpe LJ noted it was necessary to assess
both the risks and the magnitude of the consequences for the child. The case of Re R (A Child) [2013] was also cited as
follows:
• The overriding consideration in deciding whether to allow a parent to take a child to a non-Hague Convention
country is whether the order is in the best interests of the child. Where there is some risk of detriment to a child, the
court must be positively satisfied that the advantages to the child of visiting that country outweigh the welfare risks.
• The court should routinely investigate what safeguards can be put in place to minimise the risk of retention and to
secure the child's return – the safeguards should have a real and tangible effect in the jurisdiction in which they operate.
• There is a need in most cases for expert evidence which deals with the effectiveness of any safeguards. If a judge
proceeds in the absence of expert evidence, very clear reasons should be provided.
• If in doubt, the court should err on the side of caution and refuse to make an order.
In this case, the court had no evidence of fact or opinion to contradict the FCO guidance, which highlighted real risks
associated with travel to Iran.
The facts of this case required rigorous scrutiny of the risks involved, the consequences of the risks becoming a reality and
the safeguards available within the foreign jurisdiction. It raised issues of the effectiveness of diplomatic consular
assistance, the relevance of the facts alleged to the risks, including issues of political and religious conflict. These issues
call for the experience of a judge of the High Court and occasionally, expert advice.
In the light of the FCO advice and the lack of any identified safeguards to meet the consequences of the risks, the Circuit
Judge was wrong to have granted the specific issue order without further evidence or analysis of the risk, the consequences
and the available safeguards.
The father's appeal was allowed, the specific issue order was set aside and the application was remitted to be heard by a
High Court judge sitting in the Family Court.
Summary by Ariel Ricci, barrister, Coram Chambers
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Thandi v Sands [2014] EWHC 2378 (Ch)
Background to the case
The applicant's son, Mr Singh, was made bankrupt on 28th September 2011 in respect of monies due for building work at
his home. At the date of the bankruptcy he was also the registered proprietor of 16 other properties in the Coventry area,
mostly small houses let to students but also a site with three larger properties ("the Fletchamstead properties").
By this application, the applicant claimed that he was the sole owner of the 16 properties held on bare trust for him by his
son. He relied on a Deed of Trust dated 8th August 2003, the date of acquisition of the Fletchamstead properties: the last
of the properties to be acquired by his son. He asserted that the properties had been his sole beneficial property since they
were purchased by him between the 1980s and 2003. The Deed of Trust therefore only regularised and evidenced the
existing position.
Mr Thandi therefore claimed the transfer of the properties to him, an account of the trustees' stewardship of the properties
and damages or equitable compensation for the losses incurred through the possession proceedings that took placed with
Nationwide and the loss of rental income.
The case was put on the basis of the actual express common intention of Mr Thandi and his son that the properties
belonged to Mr Thandi at all times. The Applicant never made clear when or how it is said to have been expressed. The
judge therefore held that it would be best to look at the case as an allegation of a common intention constructive principle.
Whatever the analysis, Mr Thandi had to prove the relevant common intention.
The trustees put Mr Thandi to proof as to the validity of the Deed of Trust, denied that they had acted in breach of trust
and denied that they were responsible for the losses incurred. There was a counterclaim that if the Deed of Trust was found
to be valid, it should be set aside as a transaction at an undervalue.
Although they did not plead a response to the claim that Mr Thandi's beneficial interest pre-dated the Deed of Trust or to
the reliance on common intention, their position was taken to be that there is good reason to doubt the validity of the date
of the Deed of Trust and good reason to think there was no genuine intention in 2003 or at any other time that Mr Singh
would hold the properties on trust. They were alleging a sham.

The Court's Decision
On the evidence, Mr Thandi was unable to provide a complete paper trail supporting his assertions as to the funding of
the properties and the court did not believe his evidence relating to the acquisition of the properties. He was found to be
an unreliable witness.
Mr Singh, the applicant's son, also provided evidence to support his father, stating that he had never made out that they
were his own properties. However, the court did not believe his case on this in light of the body of evidence demonstrating
that he had held himself out as the owner of the properties and the income therefrom to Nationwide for a mortgage and
to HMRC in his tax returns prior to the bankruptcy proceedings being in prospect.
As to the validity of the Deed of Trust, on the evidence it was not clear that it had been prepared on 8th August 2003. There
was no evidence pointing to the preparation of any trust document in 2003 in the solicitors' file. There was also evidence
that Mr Singh had in the past asserted that he held his home (in relation to which he was made bankrupt) on trust for his
father, Mr Thandi. Mr Singh denied that he had ever said this but the judge did not believe him. On the evidence before
the court, including a draft deed dated in 2006 and the solicitor's evidence, the court was not satisfied that the document
was executed in 2003. Mr Thandi and Mr Singh's evidence was self-serving and not to be believed without supporting
evidence. It was also contradicted by the solicitor's evidence.
The court therefore found that the document was executed in 2006 and backdated, but that this was done not to reflect the
actual intention of the parties to it but by way of insurance against any claims against Mr Singh.

Conclusion
Apart from the Deed of Trust, there was no evidence of any dealing with the properties or the income from them that
supported anything but Mr Singh being the beneficial owner. Mr Thandi was therefore found not to have a beneficial
interest in the properties and the other aspects to the case did not need to be considered.
Summary by Kyra Cornwall, barrister, 1 Hare Court
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TB v Sec of State for Works and Pensions and SB (CSM) (Child support variation departure directions - diversion of income) [2014] UKUT 301 (AAC)
The father worked as a dentist and until 2007 had been self-employed. In 2007 he sold the dentistry business to I and A
Ltd, a company of which he was the sole director and shareholder (though he later transferred 600 of 1000 shares to his
brother and sister). The company paid the father a gross salary of £1,500 per calendar month from the start of 2007. His tax
return in respect of his self employed earnings for the previous year showed net profit of £38,645. The Secretary of State's
calculation of the father's child support liability consequently reduced from £152 per week to £54 per week.
The assets transferred to the company were recorded as totalling £137,284, of which £115,000 was recorded as being
goodwill. Since the company had no funds from which to pay these amounts, the liability was recognised by the
establishment of a directors loan account in favour of the father.
At the relevant time regulation 19(4) of the Child Support (Variation) Regulations 2000 provided (although there have been
amendments since) that there could be a variation of the maintenance calculation if:
"a. the non-resident parent has the ability to control the amount of income he receives, including earnings from
employment or self-employment, whether or not the whole of that income is derived from the company or business
from which the earnings are derived, and
b. the Secretary of State is satisfied that the non-resident parent has unreasonably reduced the amount of his income
which would otherwise fall to be taken into account under the Maintenance Calculations and Special Cases
Regulations or paragraph (1A) by diverting it to other persons or for purposes other than the provision of such income
to himself."
The main issue for determination was whether payments to the father had unreasonably reduced his income and diverted
it into payments by the company of the Director's Loan Account.
At first instance it had been held that the £115,000 included for goodwill had been a sham and as this had constituted 87%
of the Director's Loan Account, that amount of the payments to it should be taken into account as income available to the
father which would otherwise have been taken into account.
On appeal to the Upper Tribunal, Judge Mesher held that had been an error. He found that the sum for goodwill had not
been a sham and set out his reasons for concluding that goodwill could attach to dentistry practices (and had in this case)
at paragraphs 23 to 27.
He went on, however, to consider the reasonableness of the amount of payments to the Director's Loan Account by the
company. He agreed with the test of reasonableness as set out in GO'D v CMEC (CSM) [2010] UKUT 6 (AAC) in which it
had been held that it is a matter of the judgment of the tribunal and legislation had placed no restrictions on the
circumstances which could be taken into account. He considered in this case that the reduction in income which was
brought about was to an extent unreasonable. He set out at paragraphs 37 to 39 the factors taken into account and
concluded that around half of the reduction had been unreasonable. He noted, however, that it had to be taken into
account that had the father not unreasonably reduced his income to this extent he would have had to pay income tax and
national insurance on the increased income, following Gray v Secretary of State for Work and Pensions and James [2012] EWCA
Civ 1412. The calculations of these amounts would be for the Secretary of State.
The Upper Tribunal therefore allowed the father's appeal in part and directed a variation accordingly.
Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

The Mental Health Trust & Others v DD & Another [2014] EWCOP 13
This case concerned an application by the applicants to be authorised to provide a woman ('DD') with education in relation
to contraception, to administer a short-term contraception while this was done, and then to assess her capacity to make
decisions in relation to contraception.
This judgment should be read together with Cobb J's first judgment in the matter in which it was held that there was
reason to believe that DD lacked the capacity to consent to an assessment of her capacity to make decisions in relation to
contraception: The Mental Health Trust, The Acute Trust and the Council v DD (By the Official Solicitor) & BC [2014] EWCOP
11. The manner in which the education relating to contraception should be delivered, including whether this should
include forced entry into DD's home, and to use such restraint as might be deemed necessary to convey her to an
appropriate place to provide the opportunity for such education and assessment was also in issue.
In the weeks preceding this hearing and the last, DD had refused to engage with the applicants who attended at her home,
and she also refused to engage in the proceedings.
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DD's history revealed that during her childhood and adult life she has periodically received advice about contraception,
and had been prescribed, and had used, different forms of contraception. However, Cobb J had found in his first judgment
that her functioning appeared to have deteriorated since she suffered a stroke in 2011, and/or that her fixed beliefs had
gained in strength and resolution over time.
Cobb J set out the principles to be applied in determining whether the court can be satisfied that "there is reason to believe
that [DD] lacks capacity in relation to the matter" (section 48 MCA 2005). DD would be "unable to make [that] decision for
[herself]" if (it was found) that she is unable to understand, retain, use or weigh the "information relevant to the decision"
(section 3(1)(a)-(c)), at paragraphs 15 -16 of his judgment. When considering whether the additional risks to DD of a further
pregnancy as identified by the medical professionals were 'reasonably foreseeable consequences' of, or 'proximate' to, the
relevant decision as set out in A Local Authority v Mrs A [2010] EWHC 1549 (Fam), Cobb J found that, in this case, they were.
The applicants' plan for the education of DD and the subsequent assessment, as well as the proposal for interim
contraception were scrutinised by the court. Cobb J took into account DD's clear wishes not to have any involvement with
statutory services. The judge came to the conclusion that it would be in DD's best interests that she be assessed for her
capacity to make contraception decisions given "the impact of her not using contraception, if she becomes pregnant again
… the physical risks and the mental distress by a future pregnancy and the inevitable interference by the state."
Pursuant to section 16(5) MCA 2005 the court was asked to make an order to authorise that DD be removed from home by
force if necessary to be conveyed to the Community Health Centre for the purposes of assessment. Cobb J considered the
existing authorities pertaining to depravation of liberty, before concluding that the applicants' plan was in DD's best
interests. However, the following requirements were laid down:
"Before any question of compulsion arises, the applicants must take all necessary and practicable steps to engage with
DD and to obtain DD's cooperation to agree to attend for an assessment of her capacity. It is critical that the Applicants
pay proper respect to the requirements which I laid out ...:
Any physical restraint or deprivation of liberty is a significant interference with DD's rights under Articles 5 and
Article 8 of the ECHR and, in my judgment, as such should only be carried out:
i) by professionals who have received training in the relevant techniques and who have reviewed the individual
plan for DD;
ii) as a last resort and where less restrictive alternatives, such as verbal de-escalation and distraction techniques,
have failed and only when it is necessary to do so;
iii) in the least restrictive manner, proportionate to achieving the aim, for the shortest period possible;
iv) in accordance with any agreed Care Plans, Risk Assessments and Court Orders."
Pending assessment of DD's capacity to make a decision in relation to contraception, and given the risks associated with
her conceiving before the court can consider that evidence, Cobb J determined that it was plainly in DD's best interests that
she be provided with a form of short-term contraception as being "for the time being ... the least restrictive option (section
1(6) MCA 2005), and one which meets her needs". Two particular forms of contraception were proposed, Cobb J concluded
that a contraception administered by injection was likely to be in DD's interests.
The orders sought by the applicants were granted, and a further hearing listed to consider long-term contraception should
DD be found not to have the capacity to make that decision following assessment.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

O (A Child) v Doncaster Metropolitan Borough Council [2014] EWHC 2309
(Admin)
This was a claim for judicial review by a 17 year old child (acting through her litigation friend who was her aunt/carer).
The claimant sought a declaration that from the time in 2008 when she went to live with her aunt, TD, she was a looked
after child. She also sought damages in respect of the financial allowances that her aunt would have received had she been
regarded as a looked after child.
The claimant, O, had been cared for by her maternal aunt and uncle under a residence order due to her mother's inability
to care for her. This arrangement broke down and the child went to live with a paternal aunt, known as TD. There was
some factual dispute as to what was said between the two aunts, and between TD and the local authority. There had been
several discussions between the local authority and TD about how the finances would be arranged, and TD had apparently
told the local authority that she was unable to care for her niece without financial support from the local authority.
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Initially, the local authority proposed an arrangement whereby O went to live with TD on a respite basis and the maternal
aunt, who had previously cared for her, would continue to claim benefits for her and also receive the residence allowance
that the local authority had been paying her and pass these on to TD. This was pending an assessment which was to take
into account TD's request for financial support from the local authority but in the event the local authority appears to have
stopped paying the residence allowance to the maternal aunt when O moved to live with TD.
Ultimately, the local authority had chosen to characterise this as a private family arrangement rather than a local authority
foster placement. The court was referred to the case of R (A) v Croydon [2009] LGR 24 as approved in R (G) v Southwark
[2009] UKHL 26.
In these cases, the questions to be considered when determining whether a duty to provide
accommodation arises under s.20(1) are set out.
The judge relies largely on the local authority's own statements at the relevant times as they had repeatedly told TD that
they regarded this as a private arrangement and any financial support therefore came from their s.17 budget. He found
that this was not a local authority that had sought to evade its responsibilities towards O. Consequently, the claim was
unsuccessful.
Summary by Sally Gore, barrister, Fenners Chambers

Re PB [2014] EWCOP 14
The case concerned a married couple PB (aged 79) and TB (aged 50), both of whom lacked litigation capacity and were
therefore each represented through the Official Solicitor.
PB was already subject to an interim declaration that directed her care regime, provided for her to be accommodated by
the local authority, regulated her contact to her husband, TB, and deprived her of her liberty.
The issue for the court was whether PB had capacity to decide her care arrangements and if she should live with, or
determine her contact to, TB.
The local authority (NCC) argued that PB lacked capacity and that, even if she did not, the court should make orders of
equivalent effect under the inherent jurisdiction. The Official solicitor, for PB and TB, contended that lack of capacity had
not been established and resisted the use of the inherent jurisdiction.
Both TB and PB suffered from schizophrenic disorders. PB's mobility was limited and she was physically "fragile". PB was
nonetheless a "highly intelligent, sophisticated" woman who held strong views about marriage, the need to live with TB
and her duties to him as her husband. TB was also "likeable" and "sincere".
Whist living together at TB's flat, there had been a pattern of TB taking PB on impulsive trips and abandoning her to be
found in a terrible physical state and in acute distress. The couple were both incontinent, their accommodation was
"exceptionally unsanitary" and they frequently refused access to and help from professionals. PB's health was affected by
the conditions.
Attempts to address the problems by making an adult safeguarding decision for PB to stay in a local authority facility (F
House) failed as PB did not comply. The situation deteriorated and, following advice from her treating psychiatrist and an
assessment from her social worker, in April 2011, a standard DOLs authorisation was granted.
Although PB acquiesced in the move to F house, by August 2011, after an assessor's decision that she had capacity, the
standard authorisation was discharged and she returned to live with TB. The problems worsened with (in March 2012) PB
requiring hospitalisation and the pattern of trips and the abandonment of PB continuing. Attempts to ameliorate the
situation by allowing TB to stay at F house failed due to his aggressive and unsanitary behaviour.
In February 2013, following a further best interests assessment and a capacity assessment from her psychiatrist (both of
which concluded she lacked capacity) the Local Authority issued proceedings.
There followed a series of interim hearings during the course of which a consultant in old age psychiatry (Dr Barker) was
instructed. His reports suggested PB might have capacity.
The case was transferred to the High Court. By the time it came before Mrs Justice Parker for a four day hearing it initially
appeared that the overall view of both Dr Barker and PB's treating psychiatrist, Dr Khalifa, was that PB's capacity was
unclear.
In relation to the facts of the case, Parker J accepted in its entirety, the LA's schedule of proposed findings (set out in the
judgment) detailing the factual history, setting out both PB's inability to recognise risk and to manage her own care needs
and TB's inability to adequately understand or cater for these.
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She also accepted the evidence of the social worker as to PB's limitations and that the "capacity issue" had inhibited
planning for her needs.
Having set out in full sections 1 – 3 of the Mental Capacity Act 2005, Parker J then went onto consider the psychiatric
opinion. Despite broad consensus on diagnosis, Dr Barker was uncertain as to the extent to which PB's decisions might be
based on her views about marriage and that to which TB's influence over her should be taken into account when
considering her capacity. He leaned towards her having capacity in "optimal conditions".
Dr Khalifa's view was that PB could not "weigh and use" information and lacked capacity at all times.
Having considered the assessment processes undertaken and PB's responses Parker J rejected the position of the Official
Solicitor (that Dr Barker's opinion should be preferred) observing that he had considered the individual elements but not
put them together, whereas Dr Khalifa (the evidence of whom she preferred) had approached capacity on a "holistic basis".
With regard to the law and, in particular, the requirement for there to be a "clear causative nexus" between the mental
impairment and the lack of capacity in order for the court to have jurisdiction to make a bests interests determination, the
court considered submissions as to the wording of Section 2 of the MCA 2005.
The issue was whether it should be construed such that the nexus could only be achieved if the impairment was the sole
cause of the incapacity or if it could arise where it was an effective cause along with other factors. The court noted the
absurdity that would result if causation could not be established where the impairment was the most significant factor but
other lesser factors were also present. The court concluded both that such an approach was not Convention incompatible
and that the purposive construction advanced by the LA was to be preferred: the real question was whether the
impairment was a material or operative cause of the incapacity.
The court also considered the correct approach to the test for capacity as set out in the Code of Practice. Parker J rejected
the view that the order in which the issues were addressed mattered as long as the psychiatrist observed (as Dr Khalifa
had) the "causative nexus".
With regard to the issue of whether the making of "unwise decisions" indicated "inability" to make decisions, the court was
assisted by the decision in IM v LM & Others [2014] EWCA Civ 37 (which had been given between the hearing of the
current case and the handing down of judgment). The intention of the Act was to:
"allow a protected person ….to make the same mistakes as all other human beings are at liberty to make and not
infrequently do."
That said, decisions about entering into sexual relations (the subject matter of IM v LM) were "visceral" and did not require
complex intellectual analysis. The decisions for PB, however, carried "immediate and serious consequences". The court
was not considering a decision which was "merely unwise" and, accordingly, there must be some limits to autonomy or
there would be no scope for intervention under the Act.
As for the issue of influence from TB, having considered the relevant authorities, Parker J concluded that PB was under
TB's influence whether or not he was present, but even absent this, she lacked capacity to "weigh and use" information by
virtue of her condition and it was this that was the effective cause of her inability to make decisions.
The court was not being paternalistic, but it was not a question of PB being enabled to experience acceptable risk and make
the same mistakes as others might.
PB lacked capacity and it was lawful under MCA 2005 to make declarations and decisions as to her arrangements and in
respect of the deprivation of her liberty.
Having indicated that, if she did not find that PB lacked capacity, she would make equivalent orders under the inherent
jurisdiction (and the OS having indicated the potential for appeal) Parker J commented as follows: it was common ground
that the inherent jurisdiction could be invoked where capacity was vitiated by a number of factors, including coercion and
undue influence; that she would not read the case law (although fact specific) restrictively; that a "regime" could be
imposed on PB if there were no other way to safeguard her interests; that the use of the inherent jurisdiction was not
limited to injunctive relief and that Articles 8 and 5 were engaged (the latter requiring deprivation of liberty to be in
accordance with a prescribed legal process).
In the view of the court, if the making of an order for residence in a specific place amounted to a deprivation of liberty,
such an order was within the ambit and authority of the inherent jurisdiction and could be made.
The court was not in a position to determine the long term outcome but, in the interim, it was lawful and proportionate to
deprive PB of her liberty and to control her contact to TB until a statutory authorisation could be obtained.
Finally, having expressed concern that the case had taken four days, Parker J made a number of comments on case
management in the Court of Protection:
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- The case was a prime example of the need for consideration of the factual situation, not just the theoretical decisions
to be made. A practical approach need not detract from intellectual analysis.
- Focussing on arguments of "increasing subtlety" could "paralyse" effective decision making and the focus on the
administration of justice could be lost.
- Those representing the vulnerable had a responsibility to address matters relevant to the actual facts rather than the
theory and, rather than pursuing every possible point, to approach cases in a proportionate manner having regard to
the public purse, court resources and other court users.
- The need to protect the vulnerable and promote Convention rights was important. It was equally so in relation to the
Children Act 1989 and in both types of case the court should have regard to the overriding objective. Experts must be
"necessary"; expertise may be provided by social work professionals.
Compliance with sensible case management rules was needed. Prior to listing the hearing here should be a precise time
estimate for each witness, submission and judgment, focussed on the likely issues. There should also be:
- A chronology of essential dates
- A fact finding schedule produced in a manner designed to assist with the giving of judgment, with spaces for the
judge's comments.
- Where experts agree, a joint statement should address the relevant issues.
- Where experts do not agree, this must be made clear. There is no duty on experts to "harmonise" their views and
to do so where disagreement on fundamental issue exists makes the task of the judge more difficult.
- Practitioners must ask, what is actually arguable, what requires challenge and what does the judge need to know?
- Evidence should be reduced to what is essential. Advocates should seek to control excessive discursiveness in
witnesses and direct questions to that which requires an answer rather than towards theory or speculation and,
where facts are challenged, to put the client's case.
- Where two parties have the same case, points must not be repeated.
Summary by Katy Rensten, barrister, Coram Chambers

Re B (Child Evidence) [2014] EWCA Civ 1015
The father applied for an order for contact with his son, C. In opposing the father's application the mother made serious
allegations against the father and stated that some of them were witnessed by her older daughter, G. A fact-finding hearing
was listed and the mother applied to the court for G to give evidence.

At first instance:
On 12 February 2014 HHJ Cameron, considering the mother's application, concluded that she could not conduct the
necessary balancing exercise in determining whether G should give evidence without the assistance of specialist help,
having particular regard to Baroness Hale's observation in Re W [2010] UKSC 12 [at 30] that "… the consequence of the
balancing exercise will usually be that the additional benefits to the court's task in calling the child do not outweigh the
additional harm that will do to the child.".
The judge gave detailed directions for the Family Court Advisor to, inter alia, provide a section 7 report to assist the court
as to whether (and if so how) G should answer questions put in writing and/or to give evidence at the fact finding by
another method.
It was against this order that the father appealed with the judge's permission on 17 March 2014. By this time the Cafcass
officer had already met with G and prepared a report in which she assessed G's age and maturity and reported that G had
referred to witnessing various incidences of violence. The officer had discussed with G the prospect of giving evidence but
had not yet put any questions to her.

The appeal before the Court of Appeal:
The father's grounds of appeal centered on the argument that although the judge had listed the Re W factors she had failed
to give them weight and had accordingly arrived at the wrong conclusion (namely that G's evidence would be required in
order for justice to be done).
Lord Justices Richards, Black and Fulford (judgment delivered by Black LJ) dismissed the appeal.
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Applicability of Re W to private law proceedings
The Court reiterated that the Re W principles are not limited to public law proceedings and apply equally to private law
proceedings. The Court found that although in this instance G was not the subject matter of the father's application (and
as such her welfare was not the central consideration) and had not yet provided any evidence, the judge was nonetheless
obliged to "weigh two considerations: the advantages that that will bring to the determination of the truth and the damage
it may do to the welfare of this or any other child" (Re W, para 24).

Value of G's evidence
Counsel for the father argued that the judge had sufficient evidence on which to conduct the fact finding hearing and had
she carried out the balancing exercise correctly she would have concluded that G's evidence was not required. The Court
of Appeal disagreed, noting the judge's observations that G's evidence was potentially "very much corroborating and
supporting what M says went on" (para 4).
The father argued that on the basis children were very rarely called to give evidence in domestic violence cases, the Court
should conclude there was little or no evidential value in calling a child. In rejecting this argument, and in recalling
Baroness Hale's view that "[a] wise parent with his child's interests truly at heart will understand" the harm that calling
them to give evidence could do to the child, the Court suggested that in fact if the parent nonetheless chose to call them it
would be where they were "persuaded by a very good reason" (para 28).

The judge's approach
The father further argued that the judge's approach was flawed in so far as the Cafcass officer should not have been tasked
with considering how G might best give her evidence prior to the court first determining whether she should give
evidence. The father argued that G's age, the lack of a contemporaneous statement from her, the passage of time since the
incidents, and the likely influence upon her account of having lived in the meantime with M would render her evidence
of little value. The Court recognised the logic in this argument but considered that the judge was nonetheless correct in the
circumstances, given both the merit in a step-by-step approach and the unpredictability in what G may have said at any
point. Furthermore the Court found that the judge had been sufficiently and appropriately aware of the likely limitations
on G's evidence, were it to be heard, and moreover that the judge had not yet made the decision as to whether the evidence
should be heard at all, and to this extent they agreed with the mother's argument that this was a pre-emptive strike by the
father.
The Court concluded with some consideration as to how the judge might wish to proceed with the matter and the further
role of the Family Court Advisor, in particular how the Advisor should if at all obtain and record G's evidence. The matter
was remitted to HHJ Cameron without further delay.
Summary by Esther Lieu, barrister, 3 Paper Buildings

Re R (A Child: Habitual Residence) [2014] EWCA Civ 1031
In this appeal, the Italian mother sought to overturn an order of Parker J, declaring that the child was habitually resident
in England and Wales, and that she should be returned to England for a welfare assessment. The mother's case was that
at the relevant time the child was habitually resident in Italy.
The parties lived in this country for periods of time and had owned property here. In 2010, the mother had been granted
permission to remove the child to Italy permanently. In August 2013, following a period of employment in Japan, the
mother travelled to England with the child, and appeared to move in the property jointly owned by the parties.
The issue of the child's habitual residence had been examined in the context of financial remedy proceedings, and the cases
advanced by the parties in those proceedings. A hearing on 12 September 2013 in relation to the property was said to be
important for the issue of habitual residence but no transcript of that hearing was available. Shortly after that hearing, the
mother and child returned to live in Italy. At the hearing before Parker J, the parties had done a "volte face", each party
arguing for the position adopted by the other in the financial proceedings. Despite a prior direction for oral evidence, that
had not been possible as the mother was excluded from the hearing due to disruptive behaviour. As a result several emails
sent by the mother regarding her intention to remain in the UK and occupy the jointly owned property became the focus
of the court's enquiry. From the content of the said emails, Parker J had found that it was "quite plain that M was saying
that she was intending to live here permanently and her plan changed as a result of F's actions in respect of the property".
The mother's argument that the child remained integrated in Italy was dismissed.
Before the Court of Appeal, on behalf of the mother, it was accepted that she did at one time consider returning to live in
England "but the thought was embryonic. The trip to England on 31 August was primarily to resolve matters concerning
the property". The child's presence with the mother, it was argued, did not amount to habitual residence. It was also
argued that Parker J had failed to put the mother's emails in their proper context, and she had put too much emphasis on
asserted or supposed intention.
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The father supported Parker J's findings but sought to argue, despite a concession made before Parker J, that it was
possible to find that the court had jurisdiction on the basis of no other court of a Member State having jurisdiction together
with the child's presence in England.
In considering the emails relied upon by Parker J, Lady Justice Black delivering the judgment of the Court of Appeal, found
that Parker J had taken the documents at face value, without recognising the volte face in both parties' positions, and had
not given sufficient consideration of "why they had been saying what they had been saying at each point, which would
have informed the judge as to the weight that should be placed on M's various statements."
In addition, it was held that Parker J's evaluation of the habitual residence question was too narrowly focused as the judge
did not go on to review what, if any, links the child retained with Italy three weeks after the mother and child arrived in
England. The father had himself referred to the fact that the mother retained accommodation in Milan, this was material
as was arrangements made with the child's school. It was also significant that the father had stated in his Form C1A that
the mother had "no concrete or realistic plans for remaining in the UK...".
Overall, the Court of Appeal concluded that the judge did not take all the factual evidence into account in coming to her
conclusion. The factual matrix in this case, and therefore the issue of habitual residence, was not simple. There were
factors both pointing towards, and away from, a finding that the child was habitually resident here at the relevant time.
As a result, the mother's appeal was allowed, but the matter was remitted for hearing. The issue concerning the order for
return fell away in consequence of the appeal being allowed.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

Lim (An Infant) v Walia [2014] EWCA Civ 1076
The Deceased (D) died intestate in March 2011. She was married to Mr Walia (W) but they had separated and, at the time
of death, he had begun divorce proceedings. Following separation, D moved to the Philippines where she began a new
relationship with Mr Felipe Lim (L). L and D had a child together – Philip Lim (P).
In 2002 D and W had taken out a fixed-term life insurance policy. The policy required the insurer to pay a sum either on
the death of a policyholder or earlier, if proof was provided, that a policyholder was suffering a terminal illness. Following
D's death W received the relevant sum.
Following D's death a number of proceedings were issued. The present case was brought on behalf of P.
The case came before HHJ Hodge QC. The relevant provision of the Inheritance (Provision for Family and Dependents)
Act 1975 was section 9:

Property held on a joint tenancy.
(1) Where a deceased person was immediately before his death beneficially entitled to a joint tenancy of any property,
then, if, before the end of the period of six months from the date on which representation with respect to the estate of
the deceased was first taken out, an application is made for an order under section 2 of this Act, the court for the
purpose of facilitating the making of financial provision for the applicant under this Act may order that the deceased's
severable share of that property, at the value thereof immediately before his death, shall, to such extent as appears to
the court to be just in all the circumstances of the case, be treated for the purposes of this Act as part of the net estate of
the deceased.
(2) In determining the extent to which any severable share is to be treated as part of the net estate of the deceased by
virtue of an order under subsection (1) above, the court shall have regard to any capital transfer tax payable in respect
of that severable share.
(3) Where an order is made under subsection (1) above, the provisions of this section shall not render any person liable
for anything done by him before the order was made.
(4) For the avoidance of doubt it is hereby declared that for the purposes of this section there may be a joint tenancy of
a chose in action.
The question before the judge was:
"Was D, immediately before her death, beneficially entitled to a joint tenancy of the right under the policy to benefit
from her death before the death of W and/or was D, immediately before her death, beneficially entitled to a joint
tenancy of the right under the policy to benefit from her (assumed) terminal illness before her death."
The judge ordered that the issue was determined on the basis that,
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"…immediately before her death, D was beneficially entitled to a joint tenancy under the policy to benefit from her
(assumed) terminal illness before her death."
W appealed this decision. The Court of Appeal allowed the appeal, McCombe LJ dissenting. Arden LJ gave the leading
judgment. She allowed the appeal for three reasons, helpfully summarised at paragraph [40]:
i) The judge had to decide two questions in order to grant any relief under the Inheritance (Provision for Family and
Dependents) Act 1975 ("the 1975 Act"): (1) whether the deceased had a severable interest in the terminal illness benefit
payable under the life insurance policy and (2) the value of that interest immediately prior to the deceased's death.
ii) The judge correctly decided that the deceased had a severable interest in the terminal illness benefit payable under
the policy.
iii) However, the judge did not determine the value of that interest in accordance with the decisions of this court in
Powell and Dingmar. That policy had to be valued taking into account the fact that that interest would by virtue of its
terms cease to exist if (as happened) death occurred without a claim being made.
McCombe LJ dissented, arguing that:
'[28] The focus is to be upon the time "immediately before [the Deceased's] death". It is, to my mind, irrelevant for the
purpose of identifying "the severable share" under section 9 that the death occurred and that the death benefit was in
fact paid to Mr Walia. The section requires the share to be identified before the death.'
He considered that 'value' was a secondary matter, stating in paragraph [36] that:
'In my judgment, what Dingmar shows is that what the court is enabled to do under section 9(1) is to order the
"severable share" to be treated as part of the net estate; it is not the "value" of that share that becomes part of the net
estate, either at the date of the death or at the date of the hearing.'
Summary by Joshua Viney, barrister, 1 Hare Court

Re H [2014] EWCA Civ 1101
This was an unsuccessful appeal brought by a father who asserted that his two children had been wrongfully retained in
Bangladesh by their mother. The parents both originated from Bangladesh and the father had British citizenship. They
married in Bangladesh in 2005 and the mother then came to this country to live. Their first child was born in 2007 and the
second in 2008 and both children were British citizens.
In May 2008, (when one child was 14 months old and the other 6 weeks old) the parents and children travelled to
Bangladesh. The father returned to the UK alone in August 2008. Since 2009 and 2012 he had made three extensive visits
to Bangladesh spending in total two years there. He last saw the children in November 2012. The father instituted
proceedings in Bangladesh which did not resolve the situation to the father's satisfaction. He therefore issued an
application under the inherent jurisdiction of the High Court on 4 February 2013. The order he sought was for the return
of the children to this country. The mother did not participate in the application albeit it appeared from documents before
the court that she alleged that she and the children had been abandoned by the father in Bangladesh in 2008.
The father asserted that the English court had jurisdiction on the basis either that the children were habitually resident here
when the proceedings were issued or that they are British citizens. Peter Jackson J dismissed the application on the basis
that the court of England and Wales had no jurisdiction to entertain it. He did not consider that the children were
habitually resident here and said that even if the father was right that they had been unlawfully retained in Bangladesh by
the mother, they had long since ceased to be habitually resident here.
Jackson J accepted that, on the basis of In the matter of A (Children) [2013] UKSC 60 (hereafter referred to as Re A), the
children's British citizenship provided a theoretical basis on which the court could exercise jurisdiction but on the facts of
this case he considered that it would be inappropriate to do so, the courts of Bangladesh having long since been seised of
the matter and providing a forum where the father could present his case and any issue over the welfare of the children
could be resolved.
Permission to appeal was granted and the children were joined as parties to the appeal. Lady Justice Black was keen to
emphasise that this was a very unusual step which was should not be regarded as setting a precedent for other cases.
Reunite also sought to intervene to present submissions and were given permission to do so.
Four grounds of appeal were advanced which revolved around the following questions:i) Ground 1: Is there still a 'rule' (hereafter "the 'rule'") that where two parents have parental responsibility for a child,
neither can unilaterally change the child's habitual residence?
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ii) Ground 2: How does Article 10 of the Council Regulation (EC) No. 2201/2003 (hereafter "Brussels IIR") operate
where a child has been wrongfully removed from a Member State where he was habitually resident to a non-Member
State or wrongfully retained in these circumstances?
iii) Ground 3: Was Peter Jackson J wrong to decline to exercise the parens patriae jurisdiction?
iv) Ground 4: Was the judge wrong to conclude that had he exercised his jurisdiction, he would not have made the
orders that the father sought?

Ground 1: the "rule"
The Court of Appeal considered the recent Supreme Court judgments addressing habitual residence in Re A (see above),
In re L (A Child: Custody: Habitual Residence) [2013] UKSC 75 and In re LC (Children) [2014] UKSC 1.
Lady Justice Black identified that the principle which emerged from, in particular Re A, was a general disinclination to
encumber the factual concept of habitual residence with supplementary rules provided that an approach can be found
which prevents a parent undermining the Hague Convention and the jurisdiction provisions of Brussels IIR. It was
acknowledged that this might be achieved by treating the act of wrongful retention of the child as occurring at an earlier
stage than might sometimes be assumed, that is to say as soon as the parent engages in unilateral acts designed to make
permanent the child's stay in the new country rather than only when the end of the child's scheduled stay there arrives.
This would prevent a parent from establishing a habitual residence in the country to which he has abducted the child
before the act of wrongful retention occurs.
Black LJ concluded that given the Supreme Court's clear emphasis that habitual residence is essentially a factual question
and its distaste for subsidiary rules about it, and given that the parents' purpose and intention in any event play a part in
the factual enquiry, the "rule", whether it was truly a binding rule or whether it was just a well-established method of
approaching cases, should be consigned to history in favour of a factual enquiry tailored to the circumstances of the
individual case.

Grounds 2 and 3: Article 10/ parens patriae jurisdiction
The appellant submitted that there was jurisdiction based upon Article 10 of Brussels IIR. Black LJ accepted Brussels IIR
can apply even when the subject child was habitually resident or present in a non-member state (Re I (A Child)(Contact
Application: Jurisdiction) [2009] UKSC 10). Therefore, on the basis that the father's case as to wrongful retention was
accepted, the court accepted that jurisdiction was retained in the courts of England and Wales by virtue of Article 10 and
had not been lost, because the children had not yet acquired habitual residence in another Member State.
In light of the Court of Appeal's view that jurisdiction existed under Article 10 they determined that there was "no room
for the parens patriae jurisdiction" and declined to consider this issue further.

Ground Four; if the court accepted jurisdiction how this should be exercised
As the court accepted that it had jurisdiction to hear this case pursuant to Article 10 the court moved to consider whether
it should exercise that jurisdiction or not and if exercised, what would be the appropriate order for the court to make.
Black LJ observed that limited argument had been heard by the Court of Appeal upon the issue of whether there was
power to decline to exercise the Article 10 jurisdiction on forum conveniens grounds. Given the potential importance of
this question the court declined to determine this issue without full argument and also felt it was not necessary for them
to do so. The Court of Appeal concluded that the outcome of an exercise of the jurisdiction on the facts of this case would
be the dismissal of the proceedings in any event, which was not to be confused with a refusal of jurisdiction. Black LJ
highlighted the court's ability to conclude proceedings summarily and endorsed the comments of Munby LJ (as he then
was) said in Re C (Children)(Residence Order: Application Being Dismissed at Fact-Finding Stage) [2012] EWCA Civ 1489.
Black LJ concluded that, to use the language of Re C (see §59 above), there was no solid reason in the interests of the
children to continue the proceedings further and the appeal should be dismissed. It would not be appropriate to make
orders in relation to two children who have not been resident in this country for five years and in relation to whom the
Bangladeshi courts are already involved. A significant feature of this case was the amount of time that had elapsed since
the father returned to the UK without the rest of the family in August 2008 and the proportion of that time that he had
spent in Bangladesh, seeing the children regularly and, on his account, acting as their main carer although they were living
with the mother. Furthermore, the father's case was not assisted by the significant delay in issuing proceedings in this
jurisdiction.
Finally, Black LJ observed that even in family litigation, even (or perhaps especially so) in international family litigation,
there is an obligation on the parties to gather and present their own evidence to the court.
Summary by Alison Easton, barrister, Coram Chambers
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PO v London Borough of Newham [2014]EWHC 2561 (Admin)
This was a claim for judicial review brought by three children in relation to the policy of the London Borough of Newham
which had been applied to their case when they were in receipt of section 17 support. The children's parents had
overstayed their visas and consequently the family had no recourse to public funds. They had sought leave to remain in
the UK based on Article 8 but, pending the eventual outcome of this application, they were reliant on support from their
local authority, the London Borough of Newham, under section 17 of the Children Act.
The local authority had paid for their accommodation in a two-bedroom flat and all associated bills and provided a
subsistence allowance of £50 per week and, later, an oyster card to assist the mother in taking the children to school.
Subsequent to the initial claim for judicial review challenging the local authority's policy, particularly in relation to the
allowances paid, the family were granted leave to remain in the UK. By the time the case reached a substantive hearing,
therefore, they were no longer in receipt of s.17 support from the local authority.
However, in the course of the proceedings the local authority had acknowledged that it had made three mistakes in
calculating the family's allowances. They had offered to look into this and to make back-payments in accordance with their
NRPF policy. The claimants had rejected this as, they contended, any determination in accordance with that policy would
be unlawful, based on their assertion that the policy itself was unlawful.
John Howells QC, sitting as a deputy judge of the High Court, ruled that this was the only issue in relation to which the
Administrative Court now had jurisdiction, all other aspects of the claim now being academic.
The judgment goes into some detail about the circumstances in which a family is ineligible for support from public funds
and the legal requirements for support under section 17. In this case, the family had been provided with accommodation
together, notwithstanding that adults are not usually entitled to such support, because to accommodate the children
separately from their mother would breach the family's Article 8 rights.
The judgment then goes on to summarise the council's NRPF policy, including the rates to be paid for subsistence.
Although the policy did not explain how these rates had been arrived at, the local authority had filed a witness statement
indicating that they were based on the rates used to calculate child benefit payments.
The court rejects any suggestion that there cannot be any standard rates in a policy such as this. However, child benefits
were not intended to meet the financial needs of children. They were paid in addition to means-tested benefits and were
not intended to be a 'subsistence' payment. Furthermore, in cases such as this in which the local authority has decided to
keep the family together, it would clearly be a breach of the family's convention rights to provide subsistence only for the
children and not for the parent(s). Looking at the difference in the standard rates for lone parents and couples, the council
appeared to attribute a figure of £15 for an adult's subsistence, but considering the other figures, this took the payments
attributable to children to significantly below even the child benefit rates. Nor could this figure for adults, which was less
than half of what the government would pay by way of asylum support to avoid a breach of Convention rights, have been
derived from the child benefits rates. This all suggested that the rationale given for the standard rates did not in fact
explain the rates in question.
The court rejected the local authority's submission that it would assess individuals on a case by case basis because this was
not reflected in the policy. Nor was it lawful to have a policy which only allowed departure from standard rates in
exceptional circumstances if the standard rates had not been lawfully determined. Furthermore a paragraph in the policy
which allowed a review of the assessed payments following a written request did not save the policy. The policy was not
publicised and in any event, this amounted to a submission that the existence of that paragraph rendered otherwise
unlawful payments lawful if those adversely affected did not complain.
For all of these reasons, the policy was declared unlawful and so it would not be permissible for the local authority to rely
on that policy when considering backdated payments to this family.
Summary by Sally Gore, barrister, Fenners Chambers

Re X (A Child) [2014] EWHC 2522 (Fam)
X (now 13) had been the subject of care proceedings which concluded with a care order in early 2012. In the early stages
of the proceedings X had been stabbed by the mother. The father had been unsuccessful in his attempts to appeal the
decision.
In accordance with its statutory obligations under the Children Act 2004, the Local Safeguarding Children Board (LSCB)
had conducted a Serious Case Review (SCR) in 2011. The legislation being silent on the point, the LSCB had turned to the
statutory guidance, which promoted the anonymised publication of all SCR reports except where there were "compelling
reasons" not to do so. A psychiatric assessment was undertaken of X; the effect on him of the publication was considered
to be seriously detrimental to his recovery. Therefore, the LSCB decided not to publish the report.
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During the care proceedings, the father was allowed to read the report on three separate occasions, the last being August
2012, although he was not allowed to have a copy. The father issued an application in May 2014 – purportedly within the
historic care proceedings, naming the local authority as defendant – for the disclosure of the reports.
The matter found its way to the President, whose judgment can be summarised as follows. First, he noted that the LSCB
is a public body wholly independent of the local authority. Therefore, it was for the LSCB, not the local authority and not
the court to decide whether SCR report should be published.
Secondly, this was in reality a freestanding application challenging the decision of a public body and a matter of
administrative law, which should have been made by way of an application for judicial review.
Thirdly, the President treated the application as being one, in substance, for judicial review and subsequently dismissed
it. He did so on grounds of delay, it being almost three years after the preparation of the report. Furthermore, he could not
find any ground in the father's application that would lead to judicial review; there was no error of law, procedural
unfairness or irrationality even alleged. The father's desire 'to set the record straight' was not a proper ground for bringing
an application for judicial review.
Summary by Thomas Dance, barrister, 1 King's Bench Walk

Re G (Children) [2014] EWHC 2605 (Fam)
Cobb J held at para [3] of his judgment that it had been necessary for him to consider carefully the processes involved in
making the relevant application and that the following points had arisen for consideration:
i) In cases in which a declaration is sought in respect of a foreign adoption which is neither an 'overseas' adoption or a
'convention' adoption under Article 23 of The Hague Adoption Convention, there is, it seems to me, a distinct
two-stage process which involves:
a) Consideration of recognition of the foreign adoption (under the inherent jurisdiction);
and then separately, if the adoption is recognised;
b) The grant of a declaration (pursuant to section 57 Family Law Act 1986).
ii) The role (or potential role) of the Attorney-General in such proceedings;
iii) The role (or potential role) of Cafcass Legal in such proceedings.
Cobb J further established at [19] that Section 66 Adoption and Children Act 2002 sets out the types of foreign adoption
orders which will be recognised in English law; some are recognised automatically, such as a 'convention' adoption order
(i.e. under the 1993 Hague Adoption Convention) or an 'overseas' adoption order. Others require specific proceedings to
achieve recognition at common law; and conformed that this was a case which require court-determined recognition.
Cobb J held at [21] that the test at common law for the recognition of the Adoption order at common law was a follows:
i) Was the adoption obtained wholly lawfully in the foreign jurisdiction?
ii) If so, did the concept of adoption in that jurisdiction substantially conform with the English concept?
And
iii) If so, was there any public policy consideration that should mitigate against recognition?
Having regard to all these matters Cobb J was satisfied that the adoption orders made in Brazil should be properly
recognised according to the law of England and Wales and confirmed at [25] that if it were necessary to go on to consider
whether such recognition were in the children's best interests it would manifestly be so.
It was further held at [32] when considering the second issue, namely whether if so how, that recognition should be
recorded as a declaration, that the children had standing to make an application, pursuant to section 57 FLA 1996, and that
they had the required domiciled status, having acquired this from their adoptive Father (Domicile and Matrimonial
Proceedings Act 1973, section 4).
Cobb J proceeded to hear the matter despite the failure on behalf of the Applicants to send a copy of the proposed
application to the Attorney General, which is a requirement where proceedings are to be issued for a declaration under
Part III of the Family Law Act 1986, along with all accompanying documents, at least one month before the application is
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made pursuant to rule 8.21(1) of the Family Procedure Rules 2010 on grounds that it was 'just' and 'proportionate' to do
so.
In respect of the immigration status of the children Cobb J was satisfied that the multiple requirements set out in paragraph
314 of the immigration rules which addresses the "Requirements for limited leave to enter the United Kingdom with a
view to settlement as the adopted child of a parent or parents given leave to enter the UK with a view to settlement in the
United Kingdom" were met and that the children would automatically acquire British Citizenship under the British
Nationality Act 1981.
Cobb J confirmed that the adoptions of the two children in October 2013 are recognised in accordance with the common
law of England and Wales;
Cobb J further dispensed with the requirement on the Applicants to have notified the Attorney General of the application
under section 57 FLA 1986 one month before it was made and directed that the application (now issued) and the judgment
be sent to the Attorney General.
Cobb J listed the application under section 57 FLA 1996 for a mention and held that unless the Attorney General had
indicated his intention to intervene in these proceedings that he would make the declaration sought namely that the
children are for the purposes of section 67 of the Adoption and Children Act 2002 the adopted children of the Applicants.
Summary by Joseph Moore, barrister, 1 Garden Court Family Law Chambers
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Flexible - you don’t have to answer all the questions in one go
Freedom to complete your CPD anywhere you can get Internet access
Can be completed 24/7
9-5 Monday to Friday telephone and email support
10% discount on any Family Law training run by Lime Legal

Subscribe Now
Choose any one of the 3 methods below
1. online: for instant access to our CPD courses, you can subscribe and pay online at
www.familylawweek.co.uk.
2. phone: call us on 0870 1453935 with your payment card details
3. post: complete the order form and send it to us with a cheque or credit card details.
Of course, if you have any questions about the service, just call us on 0870 1453935

www.familylawweek.co.uk

