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Over 1,200 high street law firms offering legal aid family
services could face a £100 million shortfall in fees as publicly
funded cases work their way through the family justice
system, it has been claimed.
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The estimate was reached by divorce and separation service
LawyerSupportedMediation.com (LSM) which has
analysed recently published Legal Aid Agency (LAA) data
to calculate that the Ministry of Justice is on course to reduce
its spending on solicitors' fees by over £100m compared to
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LSM say that when income from proceedings not targeted by
government is stripped out (ie care proceedings and
domestic violence), the LAA paid family solicitors £132
million in 2013/14 compared to £143 million in 2012/13. This
represents a year-on-year saving of just 7%.
The prospect for 2014/15 is much bleaker, claims LSM. It
looked at the number of certificates for civil representation
being granted by the LAA to family solicitors in 2013/14.
The first half of the year showed a spike in the number of
certificates granted as family solicitors rushed through legal
aid casework before the April 1st funding deadline.
However, the second half of the year (October 2013 to March
2014) showed that the number of certificates plummeted by
84% for disputes relating to child contact, residence and
finance cases. Using this data, LSM estimated that the LAA
would save £109 million on solicitors' fees compared to
2012/13 – the last full year before the cuts were introduced.
LSM also predicted family barristers would also continue to
suffer a fall in legal aid income as referrals from solicitors
virtually dried up for impacted family proceedings. As a
result, LSM estimated that barristers were likely to see
income fall from £38 million in 2012/13 to £6 million in
2014/15.
Marc Lopatin, founder of LawyerSupportedMediation.com,
believes that the ramifications for the solicitor / barrister
relationship could be profound.
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"How impacted barristers respond will go some way to
defining how family law services will evolve. To
survive, barristers may have little choice but to start
competing with solicitors for divorcing clients. If they
do, this will break the historic referral bond between the
two professions and create the colourful spectacle of
fixed fee barristers being hired by clients with the
express purpose of keeping them both out of court."
For more details of this story, please click here.

Calls for international surrogacy rules
after Thai Down's case
BBC News reports calls from surrogacy campaigners for
clearer regulation after a Thai woman was left with a
Down's syndrome baby when, it is alleged, his parents
refused to take him.

them to or from court, and may store them at home. This can
increase the risk of a data breach.
Information Commissioner, Christopher Graham, said:
"The number of breaches reported by barristers and
solicitors may not seem that high, but given the sensitive
information they handle, and the fact that it is often held
in paper files rather than secured by any sort of
encryption, that number is troubling. It is important that
we sound the alarm at an early stage to make sure this
problem is addressed before a barrister or solicitor is left
counting the financial and reputational damage of a
serious data breach.
"We have published some top tips to help barristers and
solicitors look after the personal information they
handle. These measures will set them on the road to
compliance and help them get the basics right."

The ICO has published the following top tips to help
The boy, whose twin sister was taken to Australia by an barristers and solicitors keep the personal information they
unidentified couple, is said to need urgent medical care for handle secure.
a heart condition and lung infection. The surrogate mother
in Thailand has said that she will raise the boy as her own.
Ÿ Keep paper records secure. Do not leave files in your car
overnight and do lock information away when it is not
Nicola Scott, solicitor with Natalie Gamble Associates,
in use.
who is a specialist fertility lawyer, told the BBC that a lack
of regulation has left the child vulnerable because issues
Ÿ Consider data minimisation techniques in order to
such as termination are not discussed in advance. She
ensure that you are only carrying information that is
believes that there is a need for an international treaty
essential to the task in hand.
similar to the Hague Adoption Convention. She added:
Ÿ Where possible, store personal information on an
"Then each country would have its own rules and
encrypted memory stick or portable device. If the
regulations and the parents, surrogates and children
information is properly encrypted it will be virtually
would be protected."
impossible to access it, even if the device is lost or stolen.
For more on this news item, please click here.

Information Commissioner ‘sounds
the alarm’ on data breaches within
the legal profession
The Information Commissioner's Office (ICO) is warning
barristers and solicitors to keep personal information
secure, especially paper files. This follows a number of data
breaches reported to the ICO involving the legal profession.
The ICO can serve a monetary penalty of up to £500,000 for
a serious breach of the Data Protection Act provided the
incident had the potential to cause substantial damage or
substantial distress to affected individuals. In most cases
these penalties are issued to companies or public
authorities, but barristers and solicitors are generally
classed as data controllers in their own right and are
therefore legally responsible for the personal information
they process.

Ÿ When sending personal information by email consider
whether the information needs to be encrypted or
password protected. Avoid the pitfalls of auto-complete
by double checking to make sure the email address you
are sending the information to is correct.
Ÿ Only keep information for as long as is necessary. You
must delete or dispose of information securely if you no
longer need it.
Ÿ If you are disposing of an old computer, or other device,
make sure all of the information held on the device is
permanently deleted before disposal.
The ICO is currently working with The Bar Council to
update the Information Security Guidance provided to
Barristers in England and Wales.
The ICO website includes further guidance on the security
measures that should be in place when handling personal
information. The ICO has also published a blog explaining
the importance of encryption and the options available to
barristers and solicitors who need to encrypt their data.

In the last three months, 15 incidents involving members of
the legal profession have been reported to the ICO. Since the
information handled by barristers and solicitors is often
very sensitive, the damage caused by a data breach could
meet the statutory threshold for issuing a financial penalty.
Legal professionals will also often carry around large
quantities of information in folders or files when taking
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Man jailed for breaching domestic
violence protection order

the other party to proceedings is a risk to children; or if they
were regarded as an "exceptional" case in accordance with
section 10 of the Act.

A 32-year-old man from Stevenage has been jailed for seven The President described the effect of the changes:
weeks for breaching a domestic violence protection order
(DVPO).
"There has been a drastic reduction in the number of
represented litigants in private law cases. The number of
DVPOs were introduced in June this year to enable police
cases where both parties are represented has fallen very
and magistrates' courts to provide protection to victims in
significantly, the number of cases where one party is
the immediate aftermath of a domestic violence incident.
represented has also fallen significantly and,
DVPOs can be used to provide immediate protection to a
correspondingly, the number of cases where neither
victim where there is not enough evidence to charge an
party is represented has risen very significantly."
alleged perpetrator and provide protection to victims via
bail conditions. A DVPO can last for up to 28 days, during He noted that there had been only nine "exceptional"
which time the perpetrator can be prevented from having funding applications granted in family cases between April
contact with the victim.
2013 and March 2014. He said:
The Stevenage Advertiser quotes Detective Chief Inspector
Clare Smith of the harm reduction unit based at Hatfield
Police Station, who said:
"This is a very useful new piece of legislation which
gives us the power to protect victims of domestic abuse
even when they are reluctant or too scared to come
forward as a victim.
"It gives everyone breathing space to consider their
options and enables us to offer them the most
appropriate support for the future.
"Domestic abuse cases are rarely straightforward and,
even though victims call us for support, they often don't
want to press charges.
"We welcome this prison sentence which is a good
example of how these new powers can be used to
prevent serious offences and protect victims from repeat
offending."

"If the scheme is indeed working effectively [as stated by
the Minister of State for Justice, Lord Faulks] then it
might be thought that the scheme is inadequate, for the
proper demand is surely at a level very significantly
greater than 8 or 9 cases a year."
The President quoted from a letter to the court from Public
Law Project, which was involved in all of the cases,
concerning the "exceptional" funding application process:
"[I]t was time-consuming, legally and evidentially
involved, and that applications were almost inevitably
bound to fail. The observations we drew from our work
were that various systemic barriers meant that it was
close to impossible for an applicant to satisfy the LAA
that they qualified for funding … in those cases in which
we were involved or have been given case details, the
trend appears to be that funding has only been granted
once litigation has been threatened."

The President said that the three cases before him raised
common and overlapping issues. The absence of public
To read more on this story, please click here.
funding for those too impoverished to pay for their own
representation potentially created at least three major
problems: "first, the denial of legal advice and of assistance
President directs HMCTS to fund legal in drafting documents; second, and most obvious, the
denial of professional advocacy in the court room; third, the
representation of non-legally aided
denial of the ability to bring to court a professional witness
whose fees for attending are beyond the ability of the
fathers
litigant to pay. Each of these problems is, of course,
The President of the Family Division, Sir James Munby, has exacerbated if the litigant needs a translator to translate
stated that Her Majesty's Courts and Tribunals Service documents and an interpreter to interpret what is going on
(HMCTS) will have to fund parties' representation by in court [as in Q v Q]."
lawyers in appropriate private law children proceedings if
Re B and Re C raised a particularly difficult problem, arising
the Legal Aid Agency refuses to do so.
out of the fact that in each case the father is accused of rape
In Q v Q; Re B; Re C [2014] EWFC the President was faced and that in Re C the father is also being prosecuted for that
with three private law children cases in each of which the offence in the Crown Court. Therefore in each case, the
mother has public funding but the father does not. He said President said, there was a pressing need for the father to
that although in these instances the issues pre-dated the have access to legal advice on three related questions of no
implementation in April 2013 of the Legal Aid, Sentencing little complexity and difficulty: Is the father a compellable
and Punishment of Offenders Act 2012 (LASPO), the witness in the Family Court? Can the father take advantage
problem – in the eyes of most family law practitioners and in the Family Court of the privilege against selfjudges – has been very considerably exacerbated by the incrimination? Can any evidence he gives in the Family
Court be used in support of any criminal proceedings? And,
LASPO changes.
what advice should he be given as to whether or not to give
As a consequence of LASPO parties to private law children evidence (assuming he is not compellable) and as to
proceedings might qualify for legal aid only if they have whether or not to plead privilege (assuming it is open to
suffered or are at risk of suffering domestic abuse, or where him to do so)? Citing an article by Sarah Lucy Cooper,
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Pleading the Fifth Amendment – the privilege against selfit is essential for British expatriates in Dubai to be aware
incrimination, the President said that it was questionable as
of the laws here that may affect them, so that parenting
to whether each of the fathers could refuse to answer
agreements may be put in place before a move, if
questions.
required."
http://www.zehuti.com/
In relation to the father in Q v Q, the President concluded The BBC report is here.
that in the event that the father's application for public
funding under LASPO is unsuccessful, "the cost will, in my
judgment, have to be borne by HMCTS. HMCTS will also
Changes needed on exceptional
have to pay the cost of providing the father with an
interpreter in court. If the father is still unable to obtain funding, say Chairs of Resolution and
representation, I will have to consider whether the cost of FLBA
that should also be borne by HMCTS."
In Re B – where in an earlier judgment HHJ Wildblood QC
had said "If ever there was exceptional private law litigation
then this must be it" – legal aid funding has now been
provided to the father by the LAA only following the issue
of judicial review proceedings against it.

In an interview published on the Resolution website, Jo
Edwards, Chair, Resolution and Susan Jacklin QC, Chair,
Family Law Bar Association, have given their assessments
of the impact on their members arising from the 22 April
changes.
Both chairs agreed that their needs to be change in respect
of exceptional funding of litigants under s10 of LASPO.

In respect of Re C, the President said:
"I am inclined to think that, for all the reasons already
indicated, the father in Re C requires access to legal
advice beforehand and representation at the fact-finding
hearing to avoid the very real risk of the court being
unable to deal with the matter justly and fairly and of his
rights under Articles 6 and 8 being breached. I am
inclined to think, therefore, that, if he is unable to afford
representation and pro bono representation is not
available, and if there is no other properly available
public purse, the cost will have to be borne by HMCTS."

Reports of UAE expats ‘liable to
Sharia law’ are misleading, says local
family lawyer
BBC News has reported a Foreign Office warning that any
UK expatriates living in the United Arab Emirates who
might become parties in divorce or child custody cases there
could be subject to Sharia law.

In Q v Q [2014] EWFC 31 the President said this week:
"If the [exceptional funding] scheme is indeed working
effectively [as stated by the Minister of State for Justice,
Lord Faulks] then it might be thought that the scheme is
inadequate, for the proper demand is surely at a level
very significantly greater than 8 or 9 cases a year."
In the interview, Susan Jacklin QC said:
"There needs to be a change in the guidance in respect of
s10 of LASPO, so that it is in line with the European
Convention on Human Rights. On a daily basis we are
seeing cases which ought to attract exceptional funding
under s10. The task of dealing with litigants in person
who have not received any legal advice is difficult
enough for judges. But dealing with cases involving
serious allegations against unrepresented respondents
or litigants with mental health difficulties but no
funding to provide medical advice, for example, is
making their task almost impossible in terms of
concluding cases justly and with minimum delay."

That warning followed the case of a British mother who lost
custody of her son to her French ex-husband following a Jo Edwards agreed:
Sharia hearing in Dubai. In February, according to the BBC
report, Afsana Lachaux, from London, was found guilty of
"Resolution endorses all of that. Section 10 is not
kidnap charges for failing to attend an access meeting
providing the safety valve that it should be doing. We
between her son and her ex-husband. She was given a
are working tirelessly to collate evidence of injustice – to
suspended prison sentence.
put flesh on the bones of our concerns when we see
people being denied access to justice."
However, Alexandra Tribe, a solicitor and partner with
Expatriate Law, a firm of family law specialists, who is The chairs agreed that the establishment of the single
based in Dubai, said:
Family Court had been a positive development. Ms Jacklin
said that the introduction of a 26 week time limit for all but
"It is misleading to say that all Britons are subject to
exceptional care cases seemed to be working well and Ms
Sharia law in the UAE. UAE laws allow for non Muslim
Edwards agreed that most local authorities are working
expatriates to apply the law of their home countries
hard to comply.
within the UAE courts in certain circumstances. When it
is not possible to use foreign laws, the UAE family law
Both agreed that the increase in litigants in person was
will apply (Federal Law 28 of 2005 concerning Personal
presenting real challenges for judges.
Status). This coded law is based on Islamic Shari'a but
has taken into account changing times and modern
The interview in full can be read here.
society in the UAE. Judges within the UAE courts will
use their discretion when applying the law, to ensure
that the best interests of a child are met. That being said,
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Inadequate UK asylum support
pushing children into poverty, says
The Children’s Society

Ÿ Family Magistrate representative member. For more
information regarding this position and applications
details, please click here.
Ÿ Parents and Families representative member. For more
information regarding this position and applications
details, please click here.

Since financial support for families seeking asylum in the
UK has been frozen since April 2011, asylum seekers have
faced a 7.5% cut in real terms as a result of rising costs for
food, clothing, and other basic necessities over the past three The posts are unremunerated. Council meetings are held in
the Royal Courts of Justice in London 4 times a year and
years, research by The Children's Society shows.
members are expected to read and consider papers outside
In April, in R (Refugee Action) v Secretary of State for the of meetings.
Home Department [2014] EWHC 1033 (Admin) the High
Court ruled that the Home Secretary acted unlawfully when
deciding levels of support. In that case charity Refugee
Action challenged the Home Secretary on the grounds that
she had acted irrationally over whether asylum support
meets essential living needs and secures a dignified
standard of living. For single adult asylum seekers whose
asylum claims have not been finally determined, the level of
financial support is as little as £5.23 a day. The government
has until 9 August to re-assess rates so that they meet
asylum-seeking families' essential living needs.
Matthew Reed, The Children's Society's Chief Executive,
said:
"The UK is pushing children seeking safety from
violence and persecution into poverty. Instead of giving
them and their families the help they need, they are
being forced to live on shockingly low-levels of support.
"Many are unable even to afford the most basic
necessities for their children. The government has a
chance to change this and make sure that all refugee
children have what they need for a decent start in life. It
is critical that the government does not miss this
opportunity."
The Children's Society says that financial support for
families seeking protection in the UK can be as little as 50%
less than that given to those on mainstream benefits, and
most are not allowed to work. Financial support for 16 and
17-year-olds seeking asylum with their families is
particularly low at £13.16 a week less than for children
under-16. The charity believes that government needs to
make sure that 16 and 17-year-olds are treated as children
within the asylum support system in the same way as all
other children under 18.
The Children's Society is calling on the government to
increase asylum support rates to at least 70% of mainstream
benefits, and increase them annually in line with inflation.

Family Justice Council has three
vacancies

The closing date for applications is the 1st September 2014.

Staying Put funds allocated to English
local authorities
The Department for Education has allocated the first year of
additional funding for Staying Put provision to local
authorities in England, with further information on the
subsequent two years of funding due to be released in
February 2015.
The total funding allocation for local authorities amounts to
£7.4million. The allocation is for LA expenditure lawfully
incurred or to be incurred in respect of a young person aged
18 and their former foster carer to continue to live together
in a 'Staying Put' arrangement, as set out in the Children and
Families Act 2014.
Robert Tapsfield, chief executive of The Fostering Network,
said:
"The allocation of this money will give local authorities
the opportunity to put into place the plans that they
have already developed and to offer the certainty to
young people that they need.
"The funding allocated to local authorities is based on
local councils reaching the levels of uptake that were
achieved when similar arrangements were initially
piloted. Our hope though, is that more young people
choose to stay on – although that would make this
current allocation of funds inadequate.
"Children's minister in England, Edward Timpson MP,
has suggested that, should there be a higher uptake, he
is prepared to ask for further funds in the next spending
review. However, it is the responsibility of local
authorities to show that the money is not enough, and
our concern is that if they do not bring in the changes
that are needed, then that case will not be made."
The allocation authority-by-authority is set out in a letter
from Paul Kissack, the Director of Children's Social Care
at the DfE.

The Family Justice Council has three vacancies for the
following posts:
Ÿ Senior Barrister (Family Silk) representative member.
For more information regarding this position and
applications details, please click here.
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President sets out CoP process for
deprivation of liberty cases

New private law cases received by
Cafcass in July fall by 36% on a year
ago

The President has carried out a review of the processes by
which the Court of Protection reviews deprivation of liberty
In July 2014, Cafcass received a total of 2,928 new private
(DoL) cases.
law cases. This is a 36% decrease on July 2013 levels. Over
the last 12 months the number of new cases has declined by
In Re X and others (Deprivation of Liberty) [2014] EWCOP
nearly 20% (19.59%) on the figures for the previous period
25, the President, Sir James Munby, was concerned with the
(39,254 compared with 48,819).
practical and procedural implications of the Supreme
Court's decision in Surrey County Council v P and others
The month-by-month figures are here.
(Equality and Human Rights Commission and others
intervening), Cheshire West and Chester Council v P and
another (Same intervening) [2014] UKSC 19. The
Association of Directors of Adult services had advised the Children and Vulnerable Witnesses
President in X that a survey of local authority adult social Working Group publishes initial
care departments indicated that the number of DoL referrals
from hospital and residential settings to rise from 10,050 in proposals
2013/14 to 93,900 in 2014/15.
The Children and Vulnerable Witnesses Working Group
The President's immediate objective was to devise, if has published its interim report. The report is here.
feasible, a standardised and 'streamlined', process,
compatible with all the requirements of Article 5, which The Children and Vulnerable Witnesses Working Group
would enable the Court of Protection to deal with all DoL (WG) (headed by Hayden J and Russell J) was set up by Sir
James Munby, President of the Family Division. Its aims are:
cases in a timely but just and fair way.
The President determined that any authorisation of a DoL
by the Court of Protection must be by a judge, not a court
officer. In certain cases the initial determination can be
made on the papers, so long as there is an unimpeded right
to request a speedy review at an oral hearing. The President
identified 'triggers' which would indicate the need for an
oral hearing. Where a DoL has been authorised by the
Court, there would need to be a review by a judge
'approximately annually', unless circumstances require a
shorter period. Such review would not require an oral
hearing in every case.
Since the Court of Protection does not have a statutory rules
committee (akin to the Family Procedure Rules Committee),
an ad hoc, non-statutory, committee has recently been set
up to review the Court of Protection Rules 2007 and
associated practice directions and forms. At its first meeting
the Committee identified as a major issue for consideration
the question of whether Rule 73(4) of the COPR, which
provides that "Unless the court otherwise orders, P shall not
be named as a respondent to any proceedings", requires
amendment.

Ÿ to review the Family Justice Council's April 2010
Guidelines for Judges Meeting Children who are Subject
to Family Proceedings [2010] 2 FLR 1872, in the light of
the Court of Appeal's recent decision in Re KP [2014]
EWCA Civ 554.
Ÿ to review the Family Justice Council's Working Party's
December 2011 Guidelines on Children Giving Evidence
in Family Proceedings [2012] Fam Law 79 in the light of
the Supreme Court decision in In re LC (Children)
(Reunite International Child Abduction Centre
intervening) [2014] UKSC 1, [2014] 2 WLR 124.
Ÿ to address the wider issue of vulnerable people giving
evidence in family proceedings.
The President noted in respect of the last aim that 'the family
justice system lags woefully behind the criminal justice
system. This includes the inadequacy of our procedures for
taking evidence from alleged victims.'

The WG proposes to build on and adapt to the family justice
system 'the comprehensive and outstanding work' done by
A further judgment will follow in due course, elaborating the Advocates Training Council (ATC) and others contained
in their report published in 2011.
the President's reasons for the decisions given in X.
The WG makes the following recommendations as to the
progress of reform:

The judgment in X is here.

Highest ever monthly total of care
applications received by Cafcass in
July
In July 2014, Cafcass received a total of 1,013 care
applications. This figure represents a 16% increase
compared to those received in July 2013. The number of new
applications received in July 2014 is the highest ever
recorded for a single month.
The month-by-month statistics are here.

1 That the reforms should apply to all family court cases
from the outset.
2. There should be a new mandatory rule in respect of
Children and Vulnerable Witnesses and Parties
supplemented by practice directions (PD) and guidance
approved by the President.
3. The term vulnerable witness should remain in use as
it is not desirable for the family court procedure to
become distanced or uncoupled from the practice and
procedure as it has developed in the criminal justice
system. The term needs to be extended to cover the
parties as well as witnesses.
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4. The rule/s should be inserted in the Family Procedure
Rules 2010 (FPR) (as amended) at the earliest point of the
rules to emphasise the importance of the role of the child
and the need to identify the necessary support /special
measures for vulnerable witnesses and/or parties from
the start of any proceedings, or at the earliest
opportunity.

FM cases nullity hearings are in open court when the
protected person is a vulnerable witnesses who is likely
to have to give evidence of a most intimate and sensitive
nature. In FGM cases the child and/or other witness are
most likely to need support and special measures for the
same or similar reasons and such support and assistance
should be provided by the judge, court and advocates.

5. There should be a new Part 4 to the FPR.

16. The new rule and PD and amendments to the
existing PDs should be drafted by the WG in
consultation with the FJC (with its interdisciplinary
membership), FJYPB, the judiciary and the drafts sent
for wider consultation to MoJ and HMCTS.

6. The rule should require that court/judge will
recognise the role of the children and/or needs of
children at the outset of proceedings either as
participants in proceedings who should be given the
opportunity of communicating with the judge; and/or
as witnesses and consider the how best to provide for
their participation and support.
7. The rule should require that the court/judge will
identify whether a party or witness is vulnerable at the
outset of the proceedings or their involvement in
proceeding (which ever is the sooner) and make
provision for such support, special measures or other
assistance they may need to properly and fully
participate in the proceedings and to give best evidence.
8. The rule should require that the all the advocates and
representatives of the parties must identify and consider
how best the role of the child is to be recognised and/or
provide for such assistance and support they need to
give best evidence.
9. The rule should require that all advocates and
representatives of the parties must identify if a party or
witness is vulnerable and consider how best he or she
can be supported and assisted to give best evidence.
10. There should be a requirement in the same terms for
Litigants in Person.
11. There should be a practice direction (4) based on the
FJC guidance for judges seeing children, which reflects
the Court of Appeal's decision in Re KP [2014] EWCA
Civ 554, gives consideration to the provisions of the
Charter and the experience of the judiciary.
12. In addition there should be consideration of the
status and nature the contents of the communication
between judge and child.

17. The rule change should be implemented by way of
training for the judiciary and advocates.
18. Training for the judiciary should be in the form of an
additional module during Judicial College training for
Public and Private Law and online material both in
respect of judges seeing children and regarding
vulnerable witnesses.
19. Advocates should be expected to attend for
additional training (as criminal advocates did); the ATC
will provide additional and specific guidance for
advocates in family cases as part of the toolkit.
20. The WG should identify the training and guidance
needed in order that the ATC provide it. The WG should
seek the assistance of practitioners' groups in
developing the areas of training and guidance.
It is the aim of the WG that the rule change will be in place
by January 2015.
Hayden J will liaise with Family Division Judges and
consult with them on both aspects of work being
undertaken, children and communication with the judges
hearing their cases and making the decisions about them;
and vulnerable parties and witnesses.
Preliminary consultation will take place through the Family
Justice Council (including with expert members of the
Council) on the drafts after that meeting with wider
consultation taking place afterwards when more refinement
of the drafts has taken place. Russell J will liaise with FJC
and arrange consultation with FJC experts.
The report can be read in full here.

13. The procedure, practice and guidance for provision
of special measures, support and/or assistance for
vulnerable parties or witnesses; including children to
give their best evidence should from part of the existing
PDs where possible; such as by amendment of the Public
Law Outline or Child Arrangements Programme.

Child maintenance enforcement fees
will hit vulnerable families hardest,
says Resolution

14. The rule and practice direction should be drafted
with reference to the existing Special Measures
Directions In the Case of Vulnerable and Intimidated
Witnesses, and the procedure and practice that have
developed in the criminal courts pursuant to the 1999
Act and the work of the ATC.

The recent charges to the Child Maintenance Service Collect
and Pay system, introduced on the 11th August, will hit
vulnerable families the hardest, warns Resolution.

15. Particular consideration should be given to the
provisions for parties and witnesses in cases of forced
marriage (FM) and female genital mutilation (FGM). In

"We're concerned that these new charges may put many
parents off using the Child Maintenance Service
altogether. This means that children in vulnerable

Stephen Lawson, Resolution family lawyer and member of
its Child Maintenance Committee, said:
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families may miss out on the maintenance support they
need and deserve."

Fiona Weir continued:

"It's really important that parents don't let the charges
The new charges apply to every Child Maintenance Service
put them off getting a child maintenance arrangement in
Collect and Pay case, where a parent with care has asked the
place. Lots of parents can and do sort out maintenance
Child Maintenance Service for help collecting maintenance
between them, but it's not always possible, and single
from a paying parent who has failed to make contributions
parents shouldn't be put off asking for help when they
towards their child's upbringing. The charges are calculated
need it."
as 4% deducted from the child maintenance payment
received by the parent with care, and 20% added to the child Fewer than 60,000 parents are currently within the new
maintenance liability for the non-resident parent.
CMS, but the government has already started the process of
closing existing CSA cases and asking parents to try to come
Stephen Lawson explained:
to a private agreement before opening a case with the new
service. There are more than 1 million cases within the CSA,
all of which will be closed over the next three years. The
"The new charges mean that for every hundred pound
CMS has been taking on all new child maintenance cases
assessment the paying parent will have to pay £120 but
since November last year.
the receiving parent will only receive £96 – the
Government takes a 'tax' of £24."
This change affects around 120,000 people across the UK.
Stephen Lawson commented:
"These charges will have a disproportionate impact on
vulnerable families. No one chooses to use the Child
Maintenance Service's enforcement option if they can
come to their own agreement, and penalising the parent
with care for needing support to access the money they
need to bring up their child is unfair – 4% of each
payment could mean a lot to a family that is struggling."
"The 20% additional charges for the paying parent are
also disproportionate and may have a huge impact on
the finances for hardworking paying parents. Couples
who separate often find it difficult to financially manage
with two households, and for some this extra fee may be
straw that breaks the camel's back. Many of the people
using the Collect and Pay Service are on low incomes
and these additional fees will impact on the amount
received by the ultimate beneficiary – the child."

Half of Britons think punishment is
key to ending FGM
Tanya Barron, Chief Executive, Plan UK
Nearly half of people think the best way to combat female
genital mutilation (FGM) in the UK is through punishing
those who practise it, new research reveals.
Asked about the most effective means to reduce cases, 49
per cent selected punishment – with just one in ten believing
the best approach is ensuring parents know more about the
health risks.
The research, commissioned by global children's charity
Plan UK and conducted by YouGov, comes in the context of
the first ever prosecution case under anti-FGM legislation.

Londoners' attitudes showed marked differences from
national trends, with 44 per cent opting for punishment, and
a higher-than-average 14 per cent arguing that educating
Gingerbread, the support group for single parents, has parents about the health risks is most important.
similar criticisms of the newly introduced scheme.
Nationally, under a third (29 per cent) said that it was most
important for girls and women to understand that the
Gingerbread chief executive Fiona Weir said:
practice is wrong and be able to get help if they feel at risk.
Londoners again favoured this option more than the
"The government's new charges will take money from
average (33 per cent).
children. Child maintenance makes a real difference to
children's lives and it is simply wrong for the
Tanya Barron, Plan's chief executive, said:
government to take this money because their other
parent has failed to pay when they should."
"It's not surprising to see that the public strongly
support effective punishment of those responsible for
The charges come as new research by Gingerbread finds
this abuse.
that two out of three working single parents are finding
their finances a constant struggle at best.
"FGM is a crime and bringing to justice those who
perpetrate it is important. But as the lack of prosecutions
Parents can leave the collection service if the paying parent
to date shows, there is a limit to how effective it can be
pays on time for a minimum period, and either parent
on its own. It's encouraging to see lots of the public
requests to move to direct payments instead.
engaging on this issue, but what we need to ensure is
that people understand prevention is ultimately more
Gingerbread says that only around half (52 per cent) of
important than prosecution.
separated families have a child maintenance agreement in
place and the charity is concerned that the charges and
"We must stop FGM from occurring in the first place, not
impending case closure could mean even fewer children get
just reprimand perpetrators when it does happen. Legal
the financial support they need. The government's own
sanction is just one part of a broader approach that
impact assessment predicts that 100,000 families will stop
includes educating parents about the health risks,
getting maintenance as a result of the changes.
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tackling
gender
inequality
and
providing
comprehensive support for survivors of the practice.
The primary goal is of course to protect children from
harm."
"For FGM to end, we need interventions that tackle the
underlying causes of why it takes place and the unequal
status of girls and women in society," says Ms Barron.
"Crucially, we need to be clear that for FGM to end in the
UK, it has to end around the world as well."
FGM is often necessary to ensure acceptance in the
community, with parents often believing that in having
their daughter cut they are helping to secure them a better
future by getting married. Many women are unaware that
FGM is not practised in most of the world.

In this case the parties had been married for 40 years and for
the bulk of their married life they had lived in England.
However, they had lived in Bulgaria since 2009 and
following separation in 2012 had divorced in Bulgaria in
2013.
The wife sought leave pursuant to section 13 of the MFPA
1984. Holman J held, pursuant to section 15 (1) of the 1984
Act, that the English court had jurisdiction to deal with the
matter as he determined that the wife had retained her
English domicile of origin.
Holman J noted that Part III of the 1984 Act makes
references to "the court". The interpretation section of that
Part, namely section 27, as amended, defines that in that
Part of that Act '"the court' means the High Court or the
family court". Thus, as far as the statute is concerned
jurisdiction under Part III is conferred on both the High
Court specifically and the family court generally.

"Our work with communities to help girls, parents and local
leaders understand why it happens, the consequences and The question then arose as to where the substantive
where they can receive support, helps reduce FGM. So we application should be issued if leave was granted?
know that progress is possible through working with
grassroots organisations across Africa." says Ms Barron.
The judge, pursuant to rules 14 and 15(2) of the Family
Court (Composition and Distribution of Business) Rules
Plan's work in Mali has seen 58 villages publicly declare 2014, SI 2014/840, and taking into account the need to make
abandonment of FGM since 2010, with work underway in the most effective and efficient use of local judicial resource
over 100 further communities to encourage them to follow and the resource of the High Court Bench, given the nature
and type of the proposed substantive application, ordered
suit.
that the substantive application be issued in the family court
Madina Bocoum, Plan Mali's anti-FGM programme at Stoke-on-Trent and allocated to a district judge for all
further hearings.
manager, said:
"We've succeeded in opening up the debate. The taboo
is going, there are communities abandoning the practice,
the prevalence rate is decreasing. This gives me hope
that FGM will one day be just a memory."
The survey of more than 2,000 UK adults shows support for
punishment is higher among men (53 per cent) than women
(45 per cent) and among over 55s (53 per cent) than 18-24s
(41 per cent).
When asked the same question in a global context, support
for punishment as the key to end FGM dipped to 43 per cent.
The research was conducted as part of Plan's Because I am a
Girl campaign, the world's largest campaign for girls' rights.

Holman J questioned why such applications cannot first be
made to the family court sitting at some convenient and
appropriate local venue so that a district judge of the family
court at that venue can make a decision as to whether or not
the requirement to make the application for leave to a High
Court judge (generally in London) is displaced by
application of rule 15(2). The judge concluded that these
types of cases for leave to apply for financial remedy
following a foreign divorce could easily be decided by a
district judge but that it would be necessary for FPR 2010,
rule 8.26(a) (which refers to "… the hearing of the
application by a judge, but not a district judge …") and
which establishes that even in a local venue of the family
court a non-consent application for leave must be heard by
a circuit judge or a recorder, but not by a district judge
would first have to be reconsidered.

MFPA 1984 section 13 applications
should be heard at local family courts

Charlotte Hartley of 1 King's Bench Walk (instructed by
Brown Turner Ross) represented the applicant. The
respondent did not appear and was not represented.

In Barnett v Barnett [2014] EWHC 2678 (Fam) Mr Justice
Holman has commented that a significant number of
applications for leave under section 13 of the Matrimonial
and Family Proceedings Act 1984 were being heard by
High Court judges sitting at the Royal Courts of Justice
when the parties and the case have no connection at all with
London and the assets and the issues are objectively small
and uncomplicated. The judge further commented that this
was often a waste of private or legally aided costs and
causes great inconvenience to parties who have to travel to
London unnecessarily as these types of applications were
often a formality.

The judgment and summary by Joseph Moore of 1 Garden
Court, from which this item is derived, are here.

A rise in divorces of older, successful
wives by younger husbands reported
Increasing numbers of older, successful wives are being
divorced by their younger husbands when the women hit
middle age, according to JMW Solicitors.
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The firm has reported that the number of such cases it has The Working Group was established by the President of the
handled over the last three years has risen by just over a Family Division in June 2014. Chaired by Nicholas Mostyn
third.
J and Stephen Cobb J, its task being described in the "View
from the President's Chambers (number 12)" as being twoJames Brown, a partner in the firm, said:
fold: "to explore ways of improving the accessibility of the
system for litigants in person and to identify ways of further
improving good practice in financial remedy cases….
"In my experience over the last 10 to 15 years, many of
confined to matters of practice and procedure".
the women marrying younger men do so when they
reach their late thirties or early forties. However, we are
Any views on the proposals should be sent to the email
sadly seeing many instances in which this kind of
address alex.clark@judiciary.gsi.gov.uk by 5pm on Friday
relationship often founders as women reach middle-age.
3 October 2014 if possible.
"For some men, including those who perhaps still
harbour ambitions of fathering children, the age gap
An article considering the report, written by Jacqui Thomas
which hadn't posed any issues while they were dating or
of 37 Park Square Chambers, will be published by Family
even in the early years of marriage then becomes a
Law Week this week.
difficulty.
"Although these cases are not as common as marriages
and divorces in which men are the older of the spouses,
we have seen a definite rise in such matters in recent
years."

Councils do not know extent of child
neglect in their area

Sixty percent of English local authorities do not know how
Figures released in June by the Office for National Statistics many children in their area are suffering from neglect,
(ONS) showed that there were 4,306 marriages in England according to new research by charity Action for Children.
and Wales in 2012 involving women in the age range
According to a Freedom of Information request issued by
described by JMW and men aged between 25 and 34.
the charity, the majority of authorities do not have systems
As for post-divorce financial arrangements between such in place to measure the scale of the problem, other than
collecting statistics on the number of children already
couples, Mr Brown said:
receiving help from social services.
"The wife will argue that account should be taken of her
Collecting information about early warning signs and
having made more of a contribution to the joint marital
children experiencing low-level neglect, rather than only
pot. In these circumstances she will usually have an
those who already have greater needs, can help councils
established career and capital that she brings to the
ensure children and families receive the support they need
marriage.
to prevent crisis and future neglect. Neglect can include
failing to feed or clothe a child properly, bullying a child, or
"The age of the husband will also be a large factor. If
leaving them on their own when they are very young.
relatively young, there should be an expectation that any
ongoing dependency should come to an end as soon as
Action for Children chief executive Sir Tony Hawkhead said:
possible.
"However, the men involved most usually contend that
they should benefit from marital acquest and walk away
with a half-share of whatever wealth has been
accumulated during the course of their marriage.
"One thing, dare I say it, which we have heard from
colleagues in the profession is a feeling that courts can
occasionally be less generous to younger husbands than
they might be towards women who have older
husbands. It seems we all (wrongly) have an expectation
that men should 'get on their bike' and earn with the
landing down to self-sufficiency perhaps being harder
than it might be if the genders were reversed."

Financial Remedies Working Group
publishes proposals

"The tragedy is that due to a lack of gathering the right
information, children whose lives could be improved
are needlessly put at further risk.
"This is unacceptable when we know more can be done
– we cannot allow the suffering of any child. Neglect can
be stopped in its tracks.
"Families need help as early as possible so they can make
positive changes in their lives, transforming their and
their children's stories by being the best parents they can
be."
Action for Children says that while the majority of
authorities struggle to collect information on early warning
signs, some are starting to build a picture of who may be
affected. Some collate information on risk factors such as
parental mental health, parent learning disability, substance
misuse and domestic violence.

The Financial Remedies Working Group has published its
proposals in an interim report. Views on the proposals in Most local authorities fail, the charity believes, to join up the
the interim report are requested from individuals and dots to understand the effectiveness of plans and services to
organisations. The report is here.
tackle neglect. For example, 78 percent do not know how
many children are impacted by reductions in domestic
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violence. Without a joined-up, holistic view, children will specific offence that captures patterns of coercive and
slip through the net.
controlling behaviour in intimate relationships, inline with
the government's non-statutory definition of domestic
Action for Children is calling for a national strategy to tackle abuse.
child neglect and for local agencies to work together to
understand the extent of the problem to plan and deliver The Government defines domestic abuse as:
services to provide early help for children. According to the
Department for Education, neglect is the most prevalent
"any incident or pattern of incidents of controlling,
form of child abuse and features in 60% of serious case
coercive, threatening behaviour, violence or abuse
reviews into the death or serious injury of a child.
between those aged 16 or over who are, or have been,
intimate partners or family members regardless of
gender or sexuality."

PM's family agenda must include
support for family breakdown
At the Relationships Alliance Summit, Prime Minister
David Cameron gave a speech setting out the Government's
agenda for supporting British families.
Resolution welcomes the Government's commitment to
building stronger relationships across the spectrum of
British society. However, more consideration needs to be
given to support for families when they break down.
Resolution chair Jo Edwards says:
"We welcome the efforts being made to help families
come together and stay together. But what was missing
from the Prime Minister's speech this morning was
anything about the support families need when couples
separate.
"As the Prime Minister acknowledged, 'there are some
couples for whom splitting up is the right thing in the
circumstances, however difficult the decision.' Where
there are children involved, it is vitally important, in the
majority of cases, that there continues to be a
relationship with both parents.
"In addition to helping families stay together, the
Government needs to look at the support families need
to manage family breakdown and separation in a way
that minimises conflict and ensures that wherever
possible fathers can maintain a relationship with their
children – these people are still a family, even if they're
living apart.
"The cuts to family legal aid have undermined such
aims, in particular where one parent has lost contact
with their children because they can't access legal advice
during separation. People are not getting the crucial
support they need at this relationship 'transition time'
and I would urge the Government to consider this more
carefully in its drive to strengthen relationships in
British society."

Consultation launched on
strengthening the law on domestic
abuse

"Controlling behaviour is acts designed to make a
person subordinate and/or dependent by isolating and
exploiting them; depriving them of the means needed
for independence, resistance and escape; and regulating
their everyday behaviour. Coercive behaviour is: an act
or a pattern of acts of assault, threats, humiliation and
intimidation or other abuse that is used to harm, punish,
or frighten their victim.
"Coercive control includes psychological abuse, which
cannot currently be taken into account by the criminal
justice system before sentencing, and recognises the
repetitive nature of most intimate partner violence."
The latest statistics reported in the Crime Survey for
England and Wales (CSEW) suggests that 30% of women
and 16.3% of men will experience domestic abuse during
their lifetimes.
The Domestic Violence Law Reform Campaign has
welcomed the consultation.
Surveys by the Campaign indicate very strong support for
criminalising these behaviours: 98% of women who have
experienced domestic violence and 97% of professionals
working with domestic violence support such a change.
Polly Neate, Chief Executive of Women's Aid said:
"We welcome the Government's intention to consult on
the criminalisation of coercive control and psychological
abuse and reconcile the criminal law around abuse with
the Home Office's definition. Two women a week are
killed by domestic violence, and coercive control is the
central feature of that violence. We look forward to
working closely with the Home Office, the police, and
the CPS to ensure perpetrators of domestic violence are
identified and dealt with swiftly and effectively."
Laura Richards, Chief Executive of Paladin said:
"I am pleased Government have heard our voices & the
voices of victims. It's important the law is modernised to
reflect the reality of domestic violence as a pattern of
behaviour, coercive control and psychological abuse.
Too many women have lost their lives and too many are
silenced as a result of abuse. Early intervention is vital.
The police must be empowered to act and put
perpetrators before the courts before the abuse escalates
to physical violence, rape or murder. This will save lives
and also save money."

The Home Office has launched a consultation which seeks
views on whether the current law on domestic abuse needs
to be strengthened to offer better protection to victims. It is Rhea Gargour, Chief Operating Officer for the Sara
specifically focused on whether there should be a new Charlton Charitable Foundation said:
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"We are thrilled to welcome this announcement and
have no doubt that a consultation will show that
legislation needs to be updated. Psychological abuse,
coercive control and patterns of abuse must be
criminalised to ensure that the definition of domestic
violence is enforceable in law. In doing so, the
Government will make an effective difference to victims'
and will send out a clear message that this type of
violence will not be tolerated. It is time to equip agencies
with the legislative tools they need to intervene before it
is too late."
Jennifer Roulston, a partner with FDR Law, also welcomed
the possibility that a specific law might include coercive and
controlling behaviour. She said:
"The psychological damage caused by a controlling,
bullying partner can be just as harmful as a black eye or
bruised ribs. Some people are fearful for their lives, but
for many, domestic abuse manifests itself as
psychological terror; constant undermining, threatening
behaviour; isolation from friends and family; and a loss
of financial control.
"I have had clients who have been banned from wearing
a particular colour because it belonged to the opposing
football team. Bullying partners have monitored text
messages, social media accounts, car mileage, and even
a change in hair style could provoke an angry outburst.
"To the outside world, these people often appear
charming but behind closed doors, they can be violent,
volatile and seek to control every aspect of their
partner's life, making them feel worthless and isolated."
Comments in response to the consultation should be sent by
using the online form.

The President notes that since of his guidance on
transparency there has been a very significant increase in
the number of judgments in family cases being published.
He says that, 'like all reforms, this one will take time to settle
down.'
In that respect he seeks views as to:
1. The impact on children and families, both immediate,
short term and long term, for example, the risk of a child
in later life coming across an anonymised judgment
about his background and learning details of it for the
first time.
2. The impact
professionals.

on

local

authorities

and

other

3. Any change in the level and quality of news and
reporting about the family justice system.

Enhancement of the listing of cases in the
Family Division and the Family Court so
that court lists can, as the media have
suggested, be made somewhat more
informative than at present as to the
subject matter of the cases (but not by
naming the parties)
Sir James says that considerations of costs and practicable
feasibility suggest that there is probably only limited scope
for expanding the amount of information that appears in
court lists. One suggestion is that a catch-phrase or a few
catch-words might be added after each case number to
indicate in slightly more detail what the case is about.

The consultation document is here.

The disclosure to the media of certain
categories of document, subject to
appropriate restrictions and safeguards

Transparency consultation paper
issued by President of the Family
Division

After discussion with a number of judges, the President's
current thinking is that the next step might be a pilot project,
confined to cases heard by High Court judges sitting in
London (and possibly a limited number of DFJs elsewhere),
under which the disclosable documents would fall into two
categories:

The President of the Family Division, Sir James Munby, has
issued a consultation paper as to whether and, if so, how
transparency in the family courts can be extended.

1. Documents prepared by the advocates, including case
summaries, position statements, skeleton arguments,
threshold and fact-finding documents.

He says that the underlying principles are:

2. Some experts' reports, or extracts of such reports.

Ÿ There is a need for greater transparency in order to The possible hearing in public of certain
improve public understanding of the court process and types of family case
confidence in the court system; and
The President's purpose at this stage is to canvass
preliminary views in order the better to be in a position to
Ÿ The public has a legitimate interest in being able to read decide whether and if so how it might be appropriate to
what is being done by the judges in its name.
proceed. He seeks in particular views on three questions:
Within this consultation the President seeks views on the 1. What types of family case might initially be appropriate
following:
for hearing in public?

The impact and the working to date of the
Practice Guidance: Transparency in the
Family Courts – Publication of Judgments

2. What restrictions and safeguards would be appropriate?
3. What form might a pilot take?
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Comments and suggestions should be sent by email to
Andrew Shaw at Andrew.shaw@judiciary.gsi.gov.uk .

Ÿ Exploring options for reforming the management of the
mediation sector; and

The consultation document is here.

Ÿ Expanding the ongoing campaign to increase awareness
of mediation and legal help for mediation, and the
availability of legal aid for it.

Government measures progress
against Family Justice Review
recommendations
The Ministry of Justice and the Department for Education
have jointly published an update – A Brighter Future for
Family Justice – setting out developments since the Family
Justice Review was published in 2011. A guide has also
been written for young people.
Simon Hughes and Edward Timpson, the ministers
responsible in the respective departments say that 'the
clearest representation of the radical reform which has
taken place is the introduction of the single Family Court.'
They also cite the reduction in the length of cases following
the introduction of a 26 week limit for care and supervision
cases in public law by the Children and Families Act 2014 as
an ambitious target has proved that the government was
right to be bold in its ambitions. Data reproduced in the
report shows that at March 2014 public law cases were
taking on average 32 weeks to be completed. At their
longest, in 2011, they were taking on average 55.6 weeks.
Half of all public law cases are now completing within 26
weeks.
The update measures progress against the Family Justice
Review's recommendations. The report running to 42 pages
can be read here.

Relate welcomes announcement on
free mediation sessions for separating
couples
Relate has welcomed the announcement by the Ministry of
Justice that more free mediation sessions will be funded by
Government.

Ruth Sutherland, Chief Executive of Relate, said:
"We welcome the Government's renewed support for
mediation as a better way to resolve disputes between
separating couples. Family mediation services, such as
those delivered by Relate, are facing a really difficult
time and the Government's efforts to increase take up
are to be welcomed.
"Currently, many separating couples are confused about
whether legal aid is available and we are worried that
the most disadvantaged people who can't afford to pay
privately are either staying in damaging partnerships
because they believe they can't afford to separate, or are
trying to cut legal fees by representing themselves in
court.
"Funding one single mediation session for everyone (if
one of the parties is already legally aided) and investing
in raising public awareness about mediation and legal
help for mediation will make a real difference for many
separating couples.
"Mediation offers couples an out of court option to make
arrangements around separation or divorce. An
impartial mediator manages the process but the couple
decide what arrangements to agree on. With two thirds
of couples who started publicly funded mediation
between April 2007 and March 2013 reaching
agreements, it is an effective option which can reduce
conflict and costly legal fees whilst improving
communication between separating couples."
1,409 same-sex marriages between 29 March and 30 June
2014

1,409 same-sex marriages between 29
March and 30 June 2014

The announcement of a single mediation session for both
parties if one of them is already legally aided is the latest
stage of reforms to improve the family justice system and
follows recommendations made by the independent
Mediation Task Force. The recommendations the
Government are taking forward include:

A total of 1,409 marriages were formed between same sex
couples between 29 March (when the first same-sex
marriages took place) and 30 June 2014. Of these, 56% of
marriages were to female couples (796 marriages) while
44% were to male couples (613 marriages). Over the three
day period from 29 March to 31 March 2014 there were 95
marriages of same sex couples. There were 351 marriages in
Ÿ Funding 'one single mediation session for everyone', if April, 465 in May and 498 in June.
one of the parties is already legally aided. (At present
only the legally aided party can have the session for free, This is the first time that ONS has published provisional
meaning there is a cost for the other member of the statistics on marriage of same sex couples for England and
couple, which can deter them from taking part);
Wales. These statistics cover quarters 1 and 2, 2014.
Ÿ Setting up an advisory group of experts to improve The average (mean) age at marriage for women was 37.0
practice and make sure mediation is focussed on the best years, slightly lower than the male mean age of 38.6 years.
outcomes for any children involved;
There were more women than men marrying at younger
ages, particularly at ages 25 to 29 and 30 to 34 where 63%
Ÿ Reviewing future Legal Aid Agency (LAA) contracts and 60% of those marrying were female. From age 55
with mediation providers to improve service;
slightly more men than women married with the exception
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of age 65 and over where equal numbers of men and women Rights Act 1998), or any rights of the individual to the
married. The greatest number of men and women marrying provision of legal services that are enforceable EU rights.
were aged 30 to 34 with 220 and 330 marriages respectively.
An ECF determination can only be granted if:
The majority of men and women marrying had never been
married or in a civil partnership before (91% of males and
Ÿ the exceptional case criteria are met, and
79% of females). Women were more likely than men to have
previously been in a civil partnership or marriage that
Ÿ the relevant criteria set out in the Civil Legal Aid
ended in dissolution or divorce (9% of men, 20% of women).
(Merits Criteria) Regulations are met, and
A very small percentage of marriages took place for men
and women whose previous marriage or civil partnership
Ÿ the relevant criteria set out in the Civil Legal Aid
(Financial Resources and Payment for Services)
had ended with the death of their partner (0.5% of men and
Regulations are met.
0.9% of women).
The early uptake of marriages of same sex couples is lower In the case of Q v Q [2014] EWFC 31, the President of the
than the uptake of civil partnerships, possibly because Family Division, Sir James Munby, considered the
before the introduction of civil partnerships there was no exceptional case funding scheme and said:
other option for same sex couples to formalise their
"Views may differ as to whether the "exceptional"
relationships. Over the first quarter following the
funding scheme is working effectively, a matter on
introduction of civil partnerships, two thirds (66%) of
which I express no opinion. If the scheme is indeed
partnerships were between males. In contrast, 44% of
working effectively, then it might be thought that the
marriages to same sex couples between 29 March and 30
scheme is inadequate, for the proper demand is surely at
June 2014 were between males.
a level very significantly greater than 8 or 9 cases a year
[as it was at that time]."
The statistical bulletin from ONS is here.

UK Surrogacy investigated in The
Report on BBC Radio 4

In the first quarter of the year no applications for such
funding were successful. See here.

Standard Fees tables published

BBC is broadcasting The Report: Surrogacy on Radio 4 on 21st
August at 8 pm. The programme will be available on BBC
Family Law Week has published two handy fixed fee tables
iPlayer after that time.
for legal aid family lawyers: one for care and supervision
proceedings, and the other for domestic violence, children
The presenter, Catrin Nye, asks whether the system of
and finance proceedings. They have been prepared by
Surrogacy in the UK, based on trust rather than a legally
Bidwell Henderson Cost Cosultants Limited.
enforceable contract between surrogate and intended
parents, is sustainable.
The tables are here.
A BBC News feature concerning surrogacy is here.
In early September Family Law Week will publish the first
of a regular series of updates concerning surrogacy law,
written by Andrew Powell of 4 Paper Buildings.

Four family exceptional case funding
applications granted during April to
June 2014
Of 125 exceptional case funding applications submitted to
the Legal Aid Agency in the family category between April
and June 2014, only four have been granted. Of the
remainder, 79 have been refused, 16 rejected, 2 withdrawn
and 24 are awaiting a decision.
An ECF application for civil legal services is made where a
case falls outside the scope of legal aid but the client or
conducting solicitor believes there is evidence to support
there being a requirement to provide funding because
failure to do so would be a breach of, or having regard to
any risk that failure to do so would be such a breach of, their
Convention rights (within the meaning of the Human

Rotherham – the report and responses
The independent review into child sexual exploitation
(CSE)
in
Rotherham,
commissioned
Rotherham
Metropolitan Borough Council and carried out by Professor
Alexis Jay OBE, highlights a variety of historic and serious
child protection failings within the authority and other
agencies which led to young people not being protected in
the past.
The review concluded that at least 1400 children were
sexually exploited between 1997 and 2013. It believes this to
be a conservative estimate of the true scale of the problem.
The review was unable to assess the numbers of other
children who may have been at risk of exploitation, or those
who were exploited but not known to any agency.
The review points to serious failings, both within and
between all organisations involved. These are mainly
attributed to senior managers in child protection services
and elected members within the local authority and senior
police officers, not to frontline social or youth workers who
are acknowledged in the report to have raised repeatedly
serious concerns about the nature and extent of child abuse.
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In summary, these failings include:
Ÿ Poor leadership from senior managers in child
protection services and elected members, and a lack of
communication between the two on the issue of child
sexual exploitation;
Ÿ A perceived 'lack of interest' in, and understanding of,
grooming as a model of child abuse amongst senior
managers in child protection services and elected
members;
Ÿ Failings within organisational culture and processes,
which meant victims were not heard or believed, and
that the concerns of frontline workers were not
acknowledged or acted upon at the most senior levels;

2006 with three reports known to the Police and the
Council, which could not have been clearer in their
description of the situation in Rotherham. The first of
these reports was effectively suppressed because some
senior officers disbelieved the data it contained. This has
led to suggestions of cover up. The other two reports set
out the links between child sexual exploitation and
drugs, guns and criminality in the Borough. These
reports were ignored and no action was taken to deal
with the issues that were identified in them.
"Seminars for elected members and senior officers in
2004-05 presented the abuse in the most explicit terms.
After these events, nobody could say 'we didn't know'.
In 2005, the present Council Leader chaired a group to
take forward the issues, but there is no record of its
meetings or conclusions, apart from one minute."

Ÿ The perception that a 'macho and bullying' culture
existed in the Council until 2009, and that this The report is here.
dampened the ability for child sexual exploitation to be
properly discussed;
Rotherham MBC's

response

The chief executive of Rotherham MBC, Martin Kimber, has
Ÿ Artificial 'professional barriers' and also 'professional apologised to the young people who were let down by
jealousies' between organisations which prevented services, and has accepted the report and its
effective action;
recommendations in their entirety. He said:
Ÿ Denial that such events could happen in Rotherham,
concerns around reputational risk and a perception that
issues of ethnicity in child sexual exploitation were
'played down' by senior managers in child protection
services and elected members;
Ÿ A series of reports commissioned and available to both
the Council and the Police – flagging up serious
concerns around the scale and nature of child sexual
exploitation in Rotherham – do not appear to have been
used effectively to influence the strategic or operational
response of either organisation.
Of the victims the report states:
"In just over a third of cases, children affected by sexual
exploitation were previously known to services because
of child protection and neglect. It is hard to describe the
appalling nature of the abuse that child victims suffered.
They were raped by multiple perpetrators, trafficked to
other towns and cities in the north of England, abducted,
beaten, and intimidated. There were examples of
children who had been doused in petrol and threatened
with being set alight, threatened with guns, made to
witness brutally violent rapes and threatened they
would be next if they told anyone. Girls as young as 11
were raped by large numbers of male perpetrators."
The report continues:
"Over the first twelve years covered by this Inquiry, the
collective failures of political and officer leadership were
blatant. From the beginning, there was growing
evidence that child sexual exploitation was a serious
problem in Rotherham.
"... Within social care, the scale and seriousness of the
problem was underplayed by senior managers. At an
operational level, the Police gave no priority to CSE,
regarding many child victims with contempt and failing
to act on their abuse as a crime. Further stark evidence
came in 2002, 2003 and

"The report confirms that our services have improved
significantly over the last five years and are stronger
today than ever before. This is important because it
allows me to reassure young people and families that
should anyone raise concerns we will take them
seriously and provide them with the support they need.
"However, that must not overshadow – and certainly
does not excuse – the finding that for a significant
amount of time the council and its partners could and
should have done more to protect young people from
what must be one of the most horrific forms of abuse
imaginable.
"The report recognises that today we have a welltrained, hard-working and conscientious workforce
which is passionate about protecting young people and
improving services.
"It is clear that services are stronger and better coordinated now than ever before. They are not perfect,
but they are fit for purpose, are significantly improved
and continue to improve through close multi-agency
working.
"The report contains 15 recommendations [set out in
chapter 14 of the report and supplementing
recommendations made in earlier reviews and reports],
all of which are intended to secure further
improvements in our services. The delivery of these
improvements will be swift and effective, and where
they require a response from several agencies we will
work with our partners.
"In terms of our organisational culture the report
indicates that the organisation is different today from
that which was perceived for much of the period under
review: issues of bullying have been addressed and it no
longer shapes the atmosphere in which the Council
conducts business."
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Children's Commissioner for England
Maggie Atkinson, Children's Commissioner for England
said:
"The number of identified child victims is largely
consistent with the findings of our own national
Inquiry into Child Sexual Exploitation in Gangs and
Groups which provided the most accurate and
comprehensive figures to date of the scale of this form of
abuse. On the basis of evidence available to us, we found
that 2,409 children across England were sexually
exploited in the 14 months between August 2010 and
October 2011. We considered that a further 16,500
children from across England were at high risk of child
sexual exploitation during the 12 months from April
2010 to March 2011 because they displayed three of
more of the behavioural signs indicating they were so.
We said then and continue to do so now, these figures
do not paint the full picture of the true scale of
exploitation, as they were based on available evidence
and many victims are not identified by the agencies
responsible for their protection.
"The accounts of sexual exploitation we heard during
our inquiry appalled us. We uncovered shocking
evidence of the abduction, trafficking and rape of
children and young people throughout England.
"The pattern of abuse in Rotherham, where the majority
of perpetrators are described as 'Asian' men, is one of the
patterns we uncovered during our Inquiry. We also
found that focusing on a single pattern of abuse can lead
to professionals failing to identify victims and
perpetrators of other ethnicities. It is imperative that
professionals identify victims by looking for the
warning signs linked to child sexual exploitation, and
that all of those abusing children are proactively
investigated, regardless of their ethnicity. We remain
concerned that council staff were unable to raise
concerns about the perpetrators in Rotherham.
"We commend the Council for commissioning an
independent inquiry, accepting its findings and
agreeing to put in place urgent measures to improve
responses to the issue at a local level. We would like to
emphasise that we do not believe that previous failings
to identify and respond to child sexual exploitation are
unique to Rotherham - it is vital that local authorities
throughout England take note of the lessons learned and
ensure that the best possible structures and processes
are in place for identifying and protecting children at
risk of sexual exploitation."

British Association of Social Workers
The BASW stated:
"The report highlights complex system issues including:
children, young people and professionals not being
listened to, a lack of financial investment in children's
services, inadequate training for professionals,
inconsistent findings from inspections, poor data and
information systems. There is also a need to address the
ethnic dimensions highlighted in the report.
"Child sexual exploitation is an incredibly complex
safeguarding issue, the bottom line is that children and
young people must be listened to, believed and

protected. There will be a need for long term therapeutic
help for victims and some social workers are well placed
to provide this ongoing support.
"Local Authorities services are being systematically
starved of resources and planned privatisation of
services makes it hard to see how the society wide
nature of this exploitation can be tackled in the future."

The Children's Society
In response to Rotherham Borough Council's report on child
abuse, Matthew Reed, Chief Executive of The Children's
Society, said:
"This report yet again underlines the systemic failings
that leave children at risk. We know from our work with
hundreds of child victims of abuse and exploitation that
far too many are still being let down by the very
professionals who are supposed to be protecting them.
Children need to be listened to and taken seriously. It is
inexcusable that yet again, vulnerable children have
been failed.
"Keeping children safe from this horrific abuse is no
single body or person's responsibility — we are all
responsible. Warning signs need to be taken seriously at
the earliest possible stage. There needs to be adequate
training for all staff working with children in schools
and in the community. It is particularly critical that
agencies work together more effectively to protect all
children and make sure they are safe from the
perpetrators of these brutal crimes.
"Adequate resources must be put in place to protect all
children regardless of the challenges caused by strained
budgets – you cannot put a price on children's safety.
"Action needs to be taken urgently to make sure the UK
has the most robust child protection system in place to
support the victims of child abuse and stop this crime
from happening in the first place."

Couple petition minister over civil
partnership conversion regulations
A Devon couple have presented to the Minister for
Equalities a petition with 40,000 signatures requesting a
change to the regulations governing the conversion of civil
partnerships into same-sex marriages.
From 10th December 2014 couples will be able to convert
their civil partnership into marriage. However, the draft
Marriage of Same Sex Couples (Conversion of Civil
Partnership) Regulations 2014 do not allow for a formal
ceremony but provide that a declaration should be signed
by the couple in the presence of a superintendent registrar.
This can, apparently, take place only during normal
business hours Monday to Friday.
The couple, Jakki and Sheila Livesey-van Dorst, reported
that the Minister, Nick Boles, had "listened well" to their
views. Mr Boles assured them that the proposed certificate
will be a marriage certificate and not a "certificate of
conversion".
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The Government spokesperson is quoted by the North The Reuters article is here.
Devon Journal as saying:
"We have listened to a range of views on the conversion
process and we are looking again at the draft
regulations."
The report in the North Devon Journal is here.

Guidance for CoP cases involving
pregnant women who may lack
mental capacity

In NHS Trust & Others v FG [2014] EWCOP 30 Mr Justice
Keehan has provided guidance on the steps to be taken
when a local authority and/or medical professionals are
Child Support Agency sees live
concerned about and dealing with a pregnant woman who
caseload gradually decreasing
has mental health problems and potentially lacks capacity
to litigate and to make decisions about her welfare or
The Child Support Agency has seen a steady rise in the rate
medical treatment.
at which the 1993/2003 Scheme live caseload is decreasing.
According to the quarterly summary released by the
Keehan J makes it clear that the guidance should not apply
Agency, in the quarter to June 2014 the live caseload
to every pregnant woman with a diagnosed mental health
decreased by 1%. Those due to pay via the Collection
illness but applies to those cases where a pregnant woman
Service have seen a slightly larger reduction than those due
who lacks, or may lack, the capacity to make decisions about
to pay via Maintenance Direct.
her obstetric care resulting from a diagnosed psychiatric
illness, falls within one of the following categories of cases:
From 25 November 2013, all new applications for child
maintenance are made under the 2012 scheme.
Category 1 - the interventions proposed by the Trust(s)
Consequently, the 1993 and 2003 scheme caseloads will
probably amount to serious medical treatment within
steadily reduce as no new intake is received and cases close.
the meaning of COP Practice Direction 9E, irrespective
of whether it is contemplated that the obstetric treatment
Despite the ongoing decrease in cases with a current
would otherwise be provided under the MCA or MHA;
liability, collections and children benefiting due to the
or
reduction in caseload, the percentage of cases contributing
towards their current liability has improved gradually over
Category 2 - there is a real risk that the patient (P) will be
recent years and currently stands at 86.2%. The percentage
subject to more than transient forcible restraint; or
of cases paying a full liability (defined as 90% or more) is
64.5%.
Category 3 - there is a serious dispute as to what
obstetric care is in P's best interests whether as between
The amount of maintenance collected in the 12 months to
the clinicians caring for P, or between the clinicians and
June 2014 was £1,255.9m.
P and/or those whose views must be taken into account
under s.4(7) of the MCA; or
The figures are here.

Billion-dollar divorce: was husband
brilliant businessman or just lucky?

Category 4 – there is a real risk that P will suffer a
deprivation of her liberty which, absent a Court order
which has the effect of authorising it, would otherwise
be unlawful (i.e. not authorised under s4B of or Schedule
A1 to the MCA).

Reuters reports that the Oklahoma County Court is hearing
The guidance appears as an annex to the judgment which
what may result in the largest ever divorce settlement. The
can be found here.
husband, Harold Hamm, is the CEO and founder of
Continental Resources, an oil company in which his 68%
shareholding is valued at about $19 billion. He has been
married to his wife, Sue Ann, for 26 years.
It is claimed that for years the company has touted the
leadership skills and commercial judgment of its CEO.
However, it is believed that lawyers for the businessman
will now argue that the increase in value of his
shareholding, from about $16 million on the divorce from
his first wife 27 years ago, is the product of market factors
beyond his control, including the rising price of oil.
The division of assets between the couple is dependent on
the definition of 'marital wealth' in Oklahoma family law.
Since the couple are said not to have signed a prenuptial
agreement, the increase in their net assets derived from the
work efforts of either spouse is considered marital wealth
and subject to an 'equitable' division, which could result in
a 50-50 split.
The hearing is expected to last nine weeks.
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ARTICLES
Finance & Divorce Update August 2014

Jessica Craigs, senior solicitor of Mills and Reeve LLP
This update is provided into two parts:
1. News in brief
2. Case law update

News in brief
Mother's names included on marriage certificates
The BBC has reported that the Home Office is considering including mother's names on marriage certificates in England
and Wales.
Currently the certificate only requires the father's name and occupation for both the bride and groom.
Marriage certificates in Scotland and Northern Ireland already include mother's names. MPs are calling for a change to
the "offensive and outdated" law.
For the full story click here

The Divorce (Financial Provisions) Bill receives second reading
The Bill, introduced by Baroness Deech in February 2014 was given its second reading in the House of Lords.
Provision is made in the Matrimonial Causes Act 1973 to make pre-nuptial and post-nuptial agreements binding. It also
proposes the sharing of the net value of matrimonial property equally between the parties and to limit maintenance
payments to three years.
Baroness Deech said it will reintroduce 'transparency, democracy and understandability' to the law when marriages end.
The Bill will now be considered by the committee of the whole house.

Introduction of 'best interests of the animal' test introduced
Deborah Rook of Northumbria Law School has published an article "Who Gets Charlie?" in The International Journal of
Law, Policy and the Family (Oxford Journals). With an increasing number of pet custody disputes arising in family law,
the 'best interests of the child' test is suggested as being appropriate to resolving issues about the family pets.
In England and Wales the courts tend to emphasise the property status of pets, apply the property law test, and dismiss
the 'best interests of the animal' test. Ms Rook advocates that this approach dismisses the emotional bonds that exist
between the pet and carer.

Media allowed to report on Cooper-Hohn divorce
In a preliminary skirmish, Mr Hohn attempted to prevent the media from reporting on his divorce from Mrs Hohn.
Jamie Cooper-Hohn, 49, the American wife of Sir Christopher Hohn, 47, is seeking hundreds of millions of pounds in what
will potentially be the largest divorce award ever made by a British court. Her lawyers argue that she is entitled to half the
property, shares and businesses held by her husband.
For The Guardian's article on the case click here
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92% of Citizens Advice Bureaux report problems with referrals following legal aid cuts
Citizens Advice has reported that it is extremely hard to get legal aid concerning issues such as relationship breakdown,
housing or employment disputes. Where limited provision of legal aid remains people have to meet very stringent criteria.
Gillian Guy, Chief Executive of Citizens Advice, said:
"Cuts to legal aid have created an advice gap, stranding people with nowhere to turn. At precisely the time when
people's need for specialist advice on issues such as housing and welfare increased, provision for this support has been
slashed.
"Modern life presents increasingly complex problems and people need help to understand, adjust to, and in many cases
challenge decisions affecting their income, housing and work status.
"In a rapidly changing world, where people's expectations of services are rising, accessing the right advice at the right
time will be critical to help people solve problems and understand what government changes mean for them."

Think tank recommends "family hubs" in place of children centres
The Centre for Social Justice (CSJ) has recommended that children's centres be replaced with family hubs offering advice
for couples facing relationship difficulties.
The CSJ is particularly concerned about the high rate of relationship breakdowns among low income families. It claims
that by the age of five, 48 % of children are not living with both parents.
It wants family hubs to focus on long-term family stability by offering antenatal and postnatal services as well as advice
on debt, careers support and relationship advice.
For more information click here

Case law update
Murphy v Murphy [2014] EWHC 2263 (Fam)
On 7 November 2013 the parties participated in a FDR at the Principal Registry before a deputy district judge. The parties
reached an agreement on most, but not all issues.
They agreed final capital apportionment, including the making of a pension sharing order. They agreed the rates of
periodical payments for their two children and certainty that the husband would pay current nursery school fees. They
also agreed current levels of periodical payments by the husband to the wife.
The two areas of disagreement were:
a) whether there should be some "step down" in the relatively near future in spousal maintenance; and
b) whether those periodical payments payable to the wife should be the subject of some ultimate term or cut off.
An order was made but with provision that the case should be transferred to the High Court for determination of the issue
of maintenance.
Statements were exchanged relating to earning capacity and current incomes. The present hearing before Mr Justice
Holman was to determine the outstanding issues relating to spousal periodical payments.
At paragraph 6, Mr Justice Holman commented that this was somewhat unusual as what commonly happens was "that as
part of a negotiated outcome (or even a court imposed outcome) there is some further capital adjustment or capital provision from a
payer to a payee spouse to reflect or compensate for subsequent cessation or reduction in levels of maintenance". In this case, as the
capital award had been agreed, there was no power left to the judge to make any further capital adjustment.
Background
The wife was aged 42 and the husband, 35. They met in 2004 and began living together in 2005. They married in 2007.
The marriage broke down and they finally separated in April 2013 when the wife petitioned for divorce. The relationship
was therefore about 8 years.
At the time of the marriage and up until shortly before the parties' children were conceived, they both had good
employment. The wife received a salary of £30,000 p.a. in her last job.
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In December 2011 the parties' twins were born, now aged 3 ½. The wife stopped working. By the time of the FDR in
November 2013, the wife was still engaged in full-time childcare. In her replies to questionnaire, she stated she planned
to embark on teacher training as soon as she could.
It was agreed that the former matrimonial home (worth approximately £700,000) be transferred to the wife. She reduced
the previous mortgage as a result of the lump sum payable by the husband. There was net equity of approximately
£430,000 in the house. In addition, she had capital of approximately £28,000. She had pension provision of approximately
£44,500. The husband had a similar amount.
The husband was working in Hong Kong and returned to work in London where the tax burden was considerably higher.
Consequently, during these proceedings, the husband had intimated that he would be making an application for a
downward variation of the maintenance he was currently paying. That application was not before the court.
The wife, in submissions stated that after some research she had concluded that training to be a teacher was not going to
be viable given her child care commitments and that consequently, a "step-down" in spousal maintenance should not be
made, nor should there be an overall term for maintenance.
After an analysis of the wife's ability to work full time and provide childcare, Mr Justice Holman declined to agree to a
step-down of maintenance. He added that to put a figure on what the wife could be earning in three years time was 'totally
speculative'.
Turning to the question of whether and when maintenance should cease, His Lordship stressed the material change that
the twin children had brought to the couple's lives and consequent finances. The judge was mindful of the duty in s25A(2)
of the Matrimonial Causes Act 1973 namely:
"Where the court decides in such a case to make a periodical payments…order in favour of a party to the marriage, the
court shall in particular consider whether it would be appropriate to require those payments to be made…only for such
term as would in the opinion of the court be sufficient to enable the party in whose favour the order is made to adjust
without undue hardship to the termination of his or her financial dependence on the other party."
Mr Justice Holman concluded that on the husband's proposal, maintenance should cease when the wife was aged 57. She
would have limited earning capacity; limited pension and would not receive the state pension until she was 67.
Consequently, and despite the relatively short length of the marriage, the judge declined to make a term order.

Cooper-Hohn v Hohn [2014] EWCA Civ 896
On 8 April 2014, Coleridge J refused an application by the wife for permission to adduce expert evidence as to the value
of management entities through which the husband received financial reward for the profitable management of a hedge
fund.
The final hearing was listed for 30 June 2014. The question whether the management entities had any intrinsic value was
not taken by the wife until 28 March 2014, some three months before the final hearing date.
The refusal was on three bases:
1. the proposed evidence was speculative and unlikely to be relevant to an issue in the case;
2. the issues have been identified and disclosure before procedural preparations have been made in accordance with
consent orders made long ago in the full knowledge of the asserted issue now identified by the wife;
3. the application was made very late and in breach of the court's timetable and orders.
The appeal judges concluded that Coleridge J was right on each basis and that there was no real prospect of success in the
appeal.
Background
The husband is a successful hedge fund manager. The application by the wife was in relation to the alleged value of the
husband's interests in vehicles known as TCI management entities. The income stream of the management entities
depends upon the husband's continued willingness and ability to manage the fund and the funds' continued willingness
to have him manage the funds rather than appointing a new fund manager.
The management entities had always been disclosed. He asserted a value in respect of the same limited to their net
investment asset value. The husband's position was that he is the sole investment decision maker and "key man". If he
chose not to manage the fund, this would trigger an inevitable liquidation of the fund and cessation of the income stream.
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The assets in the case are significant and have attracted media attention. The wife claimed that the husband was only
proposing a share of 25% for the wife. The value attributable to the management entities was, on her case, relevant.
The husband asserted that the value of the entities had always been included in his disclosure. It had only been challenged
by the wife some 16 months later.
Ryder LJ reviewed the wife's application against FPR r.1.1 – the overriding objective. He also reviewed the rules relating
to expert evidence. At paragraph 37 he said:
"Some assets cannot sensibly be ascribed a capital value. It is a fallacy that every asset must be valued in every case or
even in every sharing case. Of course, the court will need to draw a balance sheet or asset schedule, but that does not
lead to the conclusion that every asset must be valued in order for the court's statutory duty to be complied with. The
valuations sought in this case would likely be theoretical. It would not be a valuation of assets available for distribution
between the parties."
The appeal judges were also critical of the timing of the wife's application. A reminder of Rule 25 and an expectation that
the rules should be complied with was explicit

BE v DE [2014] EWHC 2318 (Fam)
This case involved an application before Mr Justice Bodey brought by the husband on 15 May 2014 asking that the wife
redact a statement dated 28 April 2014 where she referred to an occasion which the husband maintains was a without
prejudice meeting between them on 22 April 2013. A copy of the proposed form of written agreement "the document" was
exhibited to her statement.
The wife's position was that the without prejudice protection did not attach in this instance and/or if it would have
attached, the protection was waived by the husband thereby entitling her to refer to the contents of the document concerned.
The issue in question related to the habitual residence of the wife. The wife had petitioned in England for divorce on the
basis that she had been habitually resident for a period of 12 months prior to the presentation of the petition. The husband
said that this was not true. He had issued proceedings in another country. The husband's case was that the wife was
forum shopping.
The document was relevant because it contained a proposed provision that the wife should be entitled to continue living
at her address in London "…which she currently lives in". The wife said that this supported her case about having her
main residence in England.
Background
The wife is 40 and is from country Y. The husband is 54 and is from country X. They married in 2002 and have no children.
The husband is a highly paid higher executive officer of a well known financial institution. The parties lived a rich,
international lifestyle.
In 2013 the marriage was in difficulties but both parties hoped it could be repaired. They differed over where the wife
should live: in England (according to the wife) or in country X (according to the husband).
On 2 April 2013 the wife issued a protective petition in England. She did not tell the husband, nor did she instruct service
of him. On 5 April 2013, the husband issued a protective petition in country X. He did not tell his wife, nor was it served
on her.
On 22 April 2013 the couple went for dinner together. The wife asserted that the husband presented her with a document
to sign and that when she had refused to sign it, the husband had become very cross.
The wife's statement which exhibited the document led to the husband's notice of application of 15 April 2014 for
redaction. He stated in his affidavit that the discussions were settlement discussions and that the wife had been fully
aware of this.
The judge was presented with a lever arch file of authorities. He concluded that the starting point is that written or oral
communications made in a genuine attempt to settle a dispute between the parties will not be admitted in evidence.
Parties should be encouraged to settle their disputes without resort to litigation such that they can speak freely.
Bodey J concluded as follows:
1. There was not clearly a 'dispute' or sufficiently definable dispute between the couple which the law envisages and
requires for the without prejudice protection to attach.
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2. If he was wrong and there was a dispute, was it "clear from surrounding circumstances" that the parties were seeking
to compromise such dispute? The husband averred that the wife was fully aware that they were meeting to discuss
settlement. The wife says she had no idea that the dinner was intended as a negotiating opportunity.
3. If the judge was wrong on both 1 and 2 above (i.e. there was a dispute which it was clear from the circumstances that
the husband was evincing a genuine wish to settle), then had the husband waived privilege? The judge did not
consider any question of waiver arose for so long as the wife was only referring to the fact of the dinner on 22 April
2013 and to the fact of the husband's having produced the document for her to sign. Hence, it was not waiver by the
husband for him not to have taken the without prejudice point in answer to the wife's earlier affidavits.
Consequently, Bodey J was not persuaded that the wife should redact any part of her statement nor the exhibit to it be
removed. The husband's application was dismissed.
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Revisiting Habitual Residence – The Court of Appeal Decision in Re H

Deirdre Fottrell, barrister, One Garden Court
Over the past year the Supreme Court has considered the concept of habitual residence in three cases: Re A (Children)
[2013] UKSC 60; Re L (a Child; Custody; Habitual Residence) [2013] UKSC 75 and Re LC (Children) [2014] UKSC 1. This
trilogy of decisions has settled the test for habitual residence in respect of children and in particular they confirm that
habitual residence is not a legal construct but rather a factual question. It therefore follows that it will fall to be determined
in each case on the particular circumstances of the children and their parents.
Recently in the case of Re H (Jurisdiction) [2014] EWCA Civ 1101 the Court of Appeal considered again the parameters
of the concept of habitual residence. In particular the case required it to decide whether in light of the trilogy of cases
determined by the Supreme Court there continues to be a rule in English law that a parent cannot unilaterally change the
habitual residence of a child. A second question which the Court revisited was the application of the Brussels II Regulation
(BIIR) provisions in respect of jurisdiction to countries outside of the European Union. In respect of both questions the
Court provided further guidance as to the development of these rapidly evolving areas.
As noted above, in the UKSC decisions that Court laid out clear guidance for other courts and practitioners in the field of
international child law. In particular in Re A Baroness Hale noted in considering how the court should determine a child's
habitual residence that 'the factual and individual nature of the inquiry should not be glossed with legal concepts which
would produce a different result from that which the factual inquiry would produce' [see Black LJ in Re H at paragraph 27
quoting from Re A paragraph 54 and Re L paragraph 20]. It was against this backdrop that the Court of Appeal considered
whether the decisions of the UKSC required any refinement or clarification. The decision in Re H is therefore of interest
and significance to those practising in the area of private international law generally and abduction in particular.

Background
The factual history was unusual. The appellant was the father of two young children who were born in the UK but at the
time of the application to the High Court had been living with their mother in Bangladesh for some five years. The children
had left the jurisdiction of England and Wales in 2008 when they were aged 14 months and 6 weeks. The father had
returned to the UK alone. Between 2008 and 2012 he made three visits to Bangladesh spending about two years in that
jurisdiction during that time. A significant feature of the case was that the father had issued an application in the English
Court for the children's return only in February 2013 and the time lapse between his return without the children and the
application to the English Court featured heavily in the judicial analysis at first instance and before the Court of Appeal.
The appeal itself arose from an application which the father made under the inherent jurisdiction for an order requiring
the mother to return the children to England. He asserted that the English court had jurisdiction on the basis that either
the children were habitually resident in England at the time he issued proceedings in February 2013 or that they were
British citizens.
At first instance Peter Jackson J determined the application and concluded that the children were not habitually resident
in England and that on a factual analysis they had acquired habitual residence in Bangladesh. Peter Jackson J dismissed
the father's applications. In his analysis of the facts he considered that the children were very young at the time they left
England and that the majority of their lives had been spent in the care of their mother in Bangladesh. He noted that even
if the father was correct in his assertion that the children had been unlawfully detained in Bangladesh by the mother they
had long ceased to be habitually resident in England.
He did however accept that following the UKSC decision in A (Children) [2013] UKSC 60 the children's British citizenship
provided a theorectical basis on which the court could exercise jurisdiction but he declined to exercise it given the factual
history and further he noted that the courts of Bangladesh had been seised of the case for some time.
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Unusually at the permission hearing Black LJ joined the children as parties to the appeal primarily because the case raised
important legal issues and the mother had not participated in or been represented at first instance. The court was also of
the view that the children's welfare required that they be independently and separately represented at the appeal hearing.
Reunite were permitted to intervene given the potentially wide implications for international child abduction cases of the
legal issues which arose in the appeal.

Is there a 'rule' which prevents a parent unilaterally changing a child's habitual
residence?
In his first ground of appeal the father challenged the conclusion reached by Peter Jackson J that the children were no
longer habitually resident in the UK. In particular he asserted that there was an established 'rule' in English law that where
both parents had parental responsibility for a child the habitual residence could not be unilaterally changed by one parent.
The father's case was that this rule was left undisturbed by the Supreme Court in the 'trilogy' of cases in which it had
settled the parameters of habitual residence. The rule had been most clearly articulated by the Court of Appeal in Re J
(A Minor) (Abduction; Custody Rights) [1990] 2 AC 562, at 572C. However Black LJ queried whether it had ever been
accepted as a rule of law and she noted that 'it is worth remembering that no authority has been found in which the 'rule'
is articulated as part of the ratio; it has simply been taken for granted for many years' [Re H paragraph 26].
Given the significance of the UKSC trilogy which the Court of Appeal characterised as a 'new departure for habitual
residence' it considered it appropriate to review the continued existence of the 'rule' in light of those decisions [Re H
paragraph 26]. In the trilogy the Supreme Court had not been directly concerned with the application of the 'rule' but its
status and relevance had been considered by Baroness Hale LJ and Hughes LJ in both Re A and Re L. In Re A Baroness
Hale noted that while there had been a 'tendency in the English courts to overlay the concept of habitual residence with
legal constructs' including the 'rule' itself, it had not been recognized in other jurisdictions such as the US or in Europe (Re
A paragraphs 39 and 40). Similarly Lord Hughes expressed the view that rather than treat the rule as legally binding it
was better regarded as a 'helpful generalization of fact' but he acknowledged that it was close to a rule of law (Re L
paragraphs 73 and 76).
In Re H both Cafcass and Reunite argued that the continued existence of the rule was incompatible with the recent UKSC
decisions and that it could no longer be considered good law. Black LJ noted that what emerged from the UKSC cases was
a disinclination to 'encumber the factual concept of habitual residence with supplementary rules and in particular to
perpetuate the 'rule'', provided an approach could be found which prevented a parent from acting in a way which
undermined the purpose of the Hague Convention and the jurisdictional provisions of the Brussels Regulation [paragraph
30]. She considered that the solution the UKSC had in mind was to treat the act of wrongful removal as having occurred
earlier than is sometimes assumed so as to prevent a parent from establishing a new habitual residence and thereby
achieving a unilateral change.
Black LJ was clear however that the UKSC had avoided any attempts to permit legal glosses on the factual concept of
habitual residence and as such she did not consider that this 'rule' was itself to be treated as having survived those
decisions. Further Black LJ accepted that given that parental intention was identified by Baroness Hale in Re A as one of
the relevant factors which any court had to consider as part of the factual determination of where a child is habitually
resident, a parent's ability to change a child's habitual residence unilaterally will continue to be limited. She consigned the
'rule' to history noting that it may in any event have been no more than a well established method of approaching cases
[paragraph 34].

Does Article 10 of Brussels IIR apply where the child is removed outside of the EU?
Since the UKSC decision of Re I (A Child) (Contact Application; Jurisdiction) [2009] UKSC 10 it is clear that the
application of the jurisdictional scheme in BIIR is not geographically limited to the EU. The extent to which the scheme
can be extended to third states has been incrementally developed. In particular in Re A (above) the jurisdictional
provisions of the Regulation were considered by Baroness Hale to apply regardless of whether there is an alternative
jurisdiction in a non-member state (paragraph 33).
In Re A it appeared that both Baroness Hale and Lord Hughes contemplated the application of Article 10 BIIR to cases
where the removal or retention of a child was to a country outside of the EU. In Re H the Court of Appeal had to directly
consider that question in the context of the relevant facts of the case given that the father asserted a wrongful retention of
children who had been habitually resident in England immediately before that had occurred. Black LJ took the
opportunity to clarify the position and concluded that Article 10 of BIIR applied to any case where a child was habitually
resident in England immediately before an unlawful removal or retention regardless of whether the removal was to a non
EU state. That approach permits the English court to assert jurisdiction regardless of whether the state to which the child
is removed is not an EU member or a party to the Hague Convention on Child Abduction.
When read in its entirety Article 10 provides a scheme for retention of jurisdiction but also includes provision for the
retained jurisdiction to come to an end where the child has acquired a new habitual residence in another member state. In
Re H the Court confined the application of Article 10 to those provisions which asserted jurisdiction and it reached the view
that that part of the Article which governed the circumstances in which jurisdiction was lost could only be read as
applying to another EU member state. The Court of Appeal rejected an argument from Cafcass that the Article should be
constructed purposively to allow for jurisdiction to be lost in the circumstances contemplated by the Regulation, if a child
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acquired a new habitual residence, even if that occurred in a non member state. Black LJ considered that such an
interpretation would strain the language of the Regulation in a way which went further than the member states had
intended at the time of drafting. The Court considered that such an approach would have to be expressly provided for in
the Regulation itself but it declined to read it into the Regulation otherwise.
Having concluded that Article 10 applied in Re H the Court then considered whether to exercise that jurisdiction. Black
LJ did not consider that the Court at first instance erred in deciding to dismiss the case or that it should have adjourned
the case to obtain for itself more information from Bangladesh about the children's welfare. In doing so she reminded
parties to family litigation, including international cases, that there is an obligation on parties to gather their own evidence
and to present it to the court (paragraph 64). She concluded that no English court would be inclined to intervene in the
circumstances which appeared to exist on the evidence, namely that the children had lived abroad for such a long time, to
order their return to a country of which they were unlikely to have any recollection. The appeal was dismissed.
Re H is an interesting and useful decision which confirms that the approach of any court in determining the habitual
residence of children should be limited to an analysis of the relevant facts. It is significant also that the appellate courts
continue to broaden the scope of BIIR in an attempt to ensure that the protective reach of the English courts is as wide as
possible in cases of wrongful removal or retention of children overseas. In practice this may have the effect of ameliorating
some of the difficult challenges which arise where children are removed to non-Hague Convention cases.
6/8/14
Deirdre Fottrell was instructed by Cafcass Legal in the case of Re H.
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Ordinary Residence: Can the ‘Shah test’ survive after Re A and the Cornwall
Council case?

Jennifer Perrins, barrister, 1 King's Bench Walk, and Amy Rowe, associate solicitor, Bindmans LLP
The concept of habitual residence has very recently been the subject of three appeals to the Supreme Court: In the Matter
of A [2013] UKSC 60 ('Re A'); In the matter of KL (A Child) [2013] UKSC 75 and In the matter of LC (Children) [2014] UKSC
1. As a result, it is now clear that the test for habitual residence (at least for the purpose of children proceedings) is the
same, whether it arises in the domestic or the international context; and this meaning derives from the relevant decisions
of the Court of Justice of the European Union ('the CJEU'): Re A (Area of Freedom, Security and Justice) (C523/07) [2009] 2 FLR
1 and Mercredi v Chaffe Case C-497/10 [2011] 1 FLR 1293.
There was a need for a uniform interpretation of the phrase 'habitual residence', as it appears in our domestic family law
statutes as well as in the international family law context. Habitual residence is a key concept within: our domestic rules
on jurisdiction as contained in the Family Law Act 1986; within Council Regulation (EC) No 2201/2003 ('BIIR'); and the
now in force 1996 Hague Convention, as well as being a crucial element of the 1980 child abduction Hague Convention.
Our domestic family law statutes also contain references to the different (but related) concept of 'ordinary residence'. In
particular, the 'ordinary residence' of a child dictates which local authority should be designated in a care order pursuant
to s31(8) of the Children Act 1989 ('the CA 1989').
Historically, the authorities on the meaning of 'ordinary residence' in the context of the CA 1989 have followed the
authorities on the meaning given to 'habitual residence'. This is unsurprising, as our domestic law on habitual residence
originally derived from the case of Akbarali v Brent London Borough Council; Abdullah v Shropshire County Council; Shabpar v
Barnet London Borough Council; Jitendra Shah v Barnet London Borough Council; Barnet London Borough Council v Nilish Shah
[1983] 2 AC 309, [1983] 2 WLR 16, [1983] 1 All ER 226, HL ('Shah'), which was a case which dealt with the meaning of
'ordinary residence' in the context of local authority education grants. (For examples of authorities in which the meaning
given to habitual residence was treated as being interchangeable with that given to ordinary residence, see e.g. Gateshead
Metropolitan Borough Council v L and Another [1996] 2 FLR 179; Re D (Local Authority Responsibility) [2013] 2 FLR 673 (CA);
Sheffield CC v Bradford CC [2013] 1 FLR 1027 [paragraphs 30-36]; and the decision of Cobb J on designation of local authority
responsibility for an incoming care case under Article 15 BIIR – Re LM (A Child) [2013] EWHC 646 (Fam) – it was
undisputed in this case that 'ordinary residence is broadly synonymous with habitual residence').
However, given the developments in the law on habitual residence, the question needs to be asked what test should now
apply when the 'ordinary residence' of a child for the purpose of the CA 1989 is in issue. On the one hand, it is sensible
and desirable for the meaning to continue to march hand in hand with that for habitual residence. This would mean
abandoning the domestic line of authority stemming from Shah. On the other hand, the phrase 'ordinary residence' in the
CA 1989 is (a) a wholly domestic concept, unlike habitual residence, which arises in the international context as well; and
(b) exactly the same phrase as that considered in the case of Shah. Habitual residence, although a related and similar
phrase, was not specifically under consideration in the case of Shah. Indeed, in the judgment of the Supreme Court in Re
A, it was pointed out that the phrase 'habitual residence' was in part deliberately chosen by the Law Commission as the
appropriate phrase to use in the Family Law act 1986 precisely because it is a concept that is known and understood on an
international level. This cannot be said of 'ordinary residence'.
This article will seek to argue that despite the domestic origins of the phrase 'ordinary residence', it is now the case that
the test for 'ordinary residence' (at the very least in the context of the CA 1989) is the same as that for habitual residence,
i.e. as described by the Supreme Court (and drawn from the CJEU jurisprudence) in the cases of In the Matter of A, KL,
and LC.
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The 'Shah' test
The 'traditional English' test for habitual residence in the family law context has its origins in the case of Shah. The classic
definition of 'ordinary residence', described by Lord Scarman, was as follows:
'Unless, therefore, it can be shown that the statutory framework or the legal context in which the words are used
requires a different meaning, I unhesitatingly subscribe to the view that "ordinarily resident" refers to a man's abode
in a particular place or country which he has adopted voluntarily and for settled purposes as part of the regular order
of his life for the time being, whether of short or long duration…there must be a degree of settled purpose.'
In the case of Re P-J (Abduction: Habitual Residence: Consent) [2009] EWCA Civ 588, [2009] 2 FLR 1051, a number of
principles drawn from the English line of authorities on habitual residence were set out, including the following (see
paragraph 26 of the judgment for the full list and relevant references):
Ÿ Habitual residence is not a term of art with some special meaning but is to be understood according to the ordinary
and natural meaning of the words.
Ÿ For the purposes of the Hague Convention there is no difference in meaning between "habitual residence" and
"ordinary residence" even though the two terms are not always synonymous.
Ÿ "Ordinarily resident" refers to a man's abode in a particular place or country which he has adopted voluntarily and for
settled purposes as part of the regular order of his life for the time being, whether of short or of long duration (Shah).
Ÿ Habitual residence of young children of married parents all living together as a family is the same as the habitual
residence of the parents themselves and neither parent can change it without the express or tacit consent of the other
or an order of the court.

The decisions of the Supreme Court in Re A, KL, and LC
The 'Shah' strand of authority has now been abandoned as a result of the decisions of the Supreme Court in Re A, KL, and
LC. (The Supreme Court also held in the case of LC that an older child's state of mind may be relevant to the assessment of
his or her habitual residence). The key principles arrived at in Re A include the following (see paragraph 54 of the
judgment of Baroness Hale):
Ÿ Habitual residence is a question of fact and not a legal concept such as domicile. There is no legal rule akin to that
whereby a child automatically takes the domicile of his parents.
Ÿ It was the purpose of the Family Law Act 1986 to adopt a concept which was the same as that adopted in the Hague
and European Conventions. The BIIR Regulation must also be interpreted consistently with those Conventions.
Ÿ The test adopted by the European Court is "the place which reflects some degree of integration by the child in a social
and family environment" in the country concerned. This depends upon numerous factors, including the reasons for the
family's stay in the country in question.
Ÿ It is now unlikely that that test would produce any different results from that hitherto adopted in the English courts
under the 1986 Act and the Hague Child Abduction Convention.
Ÿ The test adopted by the European Court is preferable to that earlier adopted by the English courts, being focussed on
the situation of the child, with the purposes and intentions of the parents being merely one of the relevant factors. The
test derived from Shah should be abandoned when deciding the habitual residence of a child.
Ÿ The social and family environment of an infant or young child is shared with those (whether parents or others) upon
whom he is dependent. Hence it is necessary to assess the integration of that person or persons in the social and family
environment of the country concerned.
Ÿ The essentially factual and individual nature of the inquiry should not be glossed with legal concepts which would
produce a different result from that which the factual inquiry would produce.
The decision in Re A was quickly followed by those in KL and LC. The Supreme Court took the opportunity to reiterate
what had been said in Re A. It is apparent that the 'Shah test', and the supposedly well-established principles in the English
line of authorities that followed it, no longer provide the template when deciding the habitual residence of a child. What
then of the concept of a child's 'ordinary residence'?
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Ordinary residence under s31 of the Children Act 1989
Section 31(8) of the Children Act 1989 ('the Act') states as follows:
'(8) The local authority designated in a care order must be –
(a) the authority within whose area the child is ordinarily resident; or
(b) where the child does not reside in the area of a local authority, the authority within whose area any
circumstances arose in consequence of which the order is being made.'
Section 105(6) of the Act states as follows:
'(6) In determining the "ordinary residence" of a child for any purpose of this Act, there shall be disregarded any period
in which he lives in any place –
[...]
(c) while he is being provided with accommodation by or on behalf of a local authority.'
Due to the significant financial consequences of the making of a care order, the law reports are littered with the unedifying
spectacle of local authorities battling to avoid responsibility for children under s31(8). Such battles also take place in the
context of duties arising towards incapacitated adults under the National Assistance Act 1948 ('the NAA 1948') – this was
the context of the Cornwall case, of which see below.
As mentioned above, historically, our authorities on 'ordinary residence' for the purpose of the CA 1989 have followed the
line of authorities on habitual residence, stemming as they all did from Shah; and the relevant principles have to a large
part been interchangeable. For example, a long-established 'principle' in the authorities on child abduction has been that
a very young child must take its habitual residence from its mother / primary carer. Similarly, it has been asserted in the
context of s31(8) of the Children Act that it is settled law that a baby must take its ordinary residence from its mother – see
e.g. Re D (Local Authority Responsibility) (above), (paragraph 4). However, a number of previously assumed 'principles'
have now been questioned by the Supreme Court in Re A and Re KL. The Supreme Court has been keen to stress that the
guidance to be found in the earlier case law is just that – guidance – and does not create inviolable legal rules. In KL it was
said that [paragraph 21] 'there is no legal rule, akin to that in the law of domicile, that a child automatically takes the
habitual residence of his parents. The proposition of Lord Brandon of Oakbrook in In re J (A Minor) (Abduction: Custody
Rights) [1990] 2 AC 562, that a young child in the sole lawful custody of his mother will necessarily have the same habitual
residence as she does, is to be regarded as a helpful generalisation of fact, which will usually but not invariably be true,
rather than a proposition of law'.
Thus, if it is now correct that for the purpose of determining ordinary residence the Shah line of authority must be
abandoned, and the Supreme Court 'trilogy' of habitual residence cases followed instead, we must be equally cautious not
to apply previously well-known 'rules' or principles to the concept of 'ordinary residence'. It was just such an issue that
arose in the case of R (on the Application of Cornwall Council) v Secretary of State for Health & Others [2014] EWCA Civ
12, [2014] All ER (D) 170 (Feb), which we will now consider.

Ex Parte Vale and the Cornwall litigation
R v Waltham Forest ex parte Vale (The Times 11 February 1985) was a case heard a matter of months after the decision of the
House of Lords in Shah. It concerned the 'ordinary residence' of a mentally incapacitated adult ('Judith'), in the context of
a local authority's statutory duties and responsibilities towards her.
Counsel for Judith contended that a person such as Judith must have the same ordinary residence as her parents, because
she was so mentally incapacitated that she could not make her own decisions, and therefore could not 'voluntarily adopt
an abode' with a 'settled purpose', as per Shah. Alternatively, he said that she would have to be treated as having mental
capacity, and then her ordinary residence would be decided in the usual way using the Shah test.
Taylor J held that someone as mentally incapacitated as Judith was not capable of voluntarily deciding where to live, or of
developing a 'settled purpose'. The approach from Shah was inapt for such a situation. Taylor J said that 'Where the
propositus ... is so mentally handicapped as to be totally dependent upon a parent or guardian, the concept of her having
an independent ordinary residence of her own which she has adopted voluntarily and for which she has a settled purpose
does not arise. She is in the same position as a small child. Her ordinary residence is that of her parents because that is her
"base", to use the word adopted by Lord Denning in the infant case cited'.
The 'Vale test', as it came to be known, was relied on in later decisions (see R v Redbridge LBC ex parte East Sussex County
Council [1993] COD 256; R (Greenwich LBC) v Secretary of State [2006] EWHC 2576 (Admin); and Court of Appeal in R
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(Hertfordshire County Council) v Hammersmith and Fulham LBC [2011] EWCA Civ 77). It was influential in the
formulation of the relevant government departmental guidance for the purpose of determinations of ordinary residence
by the Secretary of State in the context of duties towards incapacitated adults under the NAA 1948. (Pursuant to s32(3) of
the NAA 1948, the Secretary of State will determine where an adult is 'ordinarily resident' where local authorities cannot
agree.) The guidance tries to summarise the principles from the relevant case law, including the Shah test. In relation to
mentally incapacitated people, the guidance says that one of the alternative approaches described in Vale should be chosen.
These approaches are referred to as 'the first test' and 'the second test'. 'The first test' is the approach that was actually used
in Vale, i.e. where the subject is so mentally incapacitated that he has no capacity to decide where to live, in which case his
ordinary residence will derive from his parents if he is dependent upon them. 'The second test' is based on the other
approach posited in that case, i.e. where the subject is treated as being of normal capacity and ordinary residence is
determined in the usual way using the Shah test, although without requiring the subject to have 'adopted the residence
voluntarily'.
The guidance also refers to the effects of the CA 1989. The guidance acknowledges that it is possible that the local authority
that had responsibility for a young adult immediately prior to his 18th birthday will remain responsible, but this will not
always be the case. For the purpose of the CA 1989, if a local authority places a child outside its area, any period spent
there is disregarded for the purpose of deciding ordinary residence under that Act, due to the s105(6) restriction.
However, this does not necessarily prevent a young person from acquiring an ordinary residence elsewhere for the
purpose of the NAA 1948 – the presumption may be rebutted, depending on the facts, and on the application of the Shah
and Vale tests.
The departmental guidance, and the application of the 'Vale tests', were directly in issue in the case of R (on the Application
of Cornwall Council) v Secretary of State for Health & Others [2014] EWCA Civ 12, [2014] All ER (D) 170 (Feb) ('Cornwall'). The
case began life as a judicial review application on behalf of Cornwall, after a decision by the Secretary of State that
Cornwall Council was responsible for the care of a significantly incapacitated adult ('PH') under the NAA 1948, who
immediately prior to his 18th birthday had been accommodated pursuant to the CA 1989.
At first instance, the case came before Beatson J (the decision can be found at The Queen on the application of Cornwall
Council v Secretary of State for Health [2012] EWHC 3739 (Admin)). The crucial point was where PH had been ordinarily
resident immediately prior to his 18th birthday. As a child, PH had been provided with accommodation by Wiltshire
County Council, pursuant to s20 of the CA 1989. He had been placed with foster carers in Gloucestershire. However, by
the time of his 18th birthday, his parents had been living in Cornwall for some time. They had visited PH at his
accommodation a few times each year, and he had had a small number of visits to them in Cornwall.
The Secretary of State had determined that PH had been ordinarily resident in Wiltshire at the time the s20 CA 1989
accommodation arose, and the period of placement with foster carers in Gloucestershire would be disregarded for the
purpose of the CA 1989 due to s105(6), therefore the starting presumption was that Wiltshire remained responsible upon
PH's 18th birthday. However, on the facts of the case, the Secretary of State went on to rebut that presumption, because of
the lack of ties to the area. The 'first test' in Vale was applied because of the severe disabilities suffered by PH, and on that
basis, the Secretary of State had decided that Cornwall was the responsible authority on the relevant date, due to PH's
dependence upon his parents.
Counsel for Cornwall argued (inter alia) that the Secretary of State had failed to apply the correct legal test for ordinary
residence, and that he had applied the 'Vale test' in a 'Wednesbury unreasonable' way. Beatson J upheld the decision of the
Secretary of State. However, Cornwall Council then successfully appealed, and the decision of the Court of Appeal has
wide implications for the meaning of the phrase 'ordinary residence'.
In the Court of Appeal, counsel for Cornwall renewed the argument that the Secretary of State had erred in law in applying
the ordinary residence tests in the way that he had, and that the decision was perverse on the facts. In particular, counsel
for Cornwall argued that it was wrong simply to ignore the question of actual physical presence; the 'first test' in Vale
should not be applied as if the fact of physical presence is immaterial. So, in Cornwall, it could not be right to say that PH's
ordinary residence must be that of his parents simply because of his lack of capacity, as this would be akin to a legal rule
and would not reflect the facts.
Counsel for Cornwall relied to some extent on the Supreme Court's decision in Re A, due to the abandonment of the Shah
test for children in the context of deciding habitual residence, and the preference of the approach drawn from the CJEU
authorities (i.e. the factual analysis that reflects 'some degree of integration into the social and family environment'). It was
said in Cornwall that the Supreme Court had 'treated physical presence as an essential element'1. (Some reliance was also
placed on the decision in Mohammed v Hammersmith & Fulham LBC [2002] 1 AC 547, concerning 'normal residence' for
housing purposes, as this also emphasised the importance of physical presence).
The Court of Appeal held that the Secretary of State 'did apply the Vale test without proper consideration of P's actual place
of residence and as if it were a rule of law'. There was criticism of the way in which the 'first test' in Vale had been elevated
almost to a rule of law (a very similar complaint to that which has concerned the Supreme Court in its recent 'trilogy' of
cases on habitual residence). The Court of Appeal also pointed out that it might be 'misleading to describe Shah as laying
down a test as such at all', as ordinary residence is essentially a question of fact. It was said that although Shah 'identified
the paradigm case where an adult will typically be found ordinarily resident', it 'should be abandoned as the appropriate
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test to apply when considering the ordinary residence of young children, because they cannot sensibly be said voluntarily
to choose where they live nor to have a subjective settled purpose with respect to it. Precisely the same difficulties arise
with respect to those who are severely mentally disabled as Vale itself recognised. Shah provides no real assistance in those
cases either.'
The Court of Appeal observed that in Vale 'it may be that the judge meant the test to be read as 'almost inevitably'
providing the right answer where a child is in fact living with its parents'; but this will not always be the case, and it should
not be applied as some sort of legal rule regardless of other factual circumstances.
At paragraphs 77-84, the Court of Appeal said that the 'first test' in Vale should no longer be followed, and the words
'ordinary residence' should be given their ordinary and natural meaning. Thus, it is unlikely that a subject would be found
to be 'ordinarily resident' somewhere that he has never really lived. It was acknowledged that Re A was decided in a
different statutory context, but the Court of Appeal was of the view that it cannot 'simply be ignored on that ground'.
Furthermore, the Court of Appeal ventured to suggest – although no argument had been heard directly on this point – that
the test for habitual residence in the children context should also be used when deciding the ordinary residence of an
incapacitated adult, i.e. the factual analysis of where there is 'some degree of integration into a social and family
environment'. It was said that the fact that the court was dealing with ordinary rather than habitual residence 'should not
lead to a materially different approach'. (It was also suggested that in an appropriate case – PH's was not one – the wishes
of the subject adult might be relevant, as per the Supreme Court's decision about an adolescent's state of mind in Re LC).
Although there was no argument directly on the point, the Court of Appeal's decision in Cornwall must at the very least be
persuasive obiter dicta, as far as mentally incapacitated adults are concerned.
For determining the ordinary residence of children, the writers submit that it is now apparent that the line of authority
based upon Shah has been abandoned, and the child-centred approach set out by the Supreme Court in Re A, KL and LC
should be applied. In many cases, it may well be that this 'child-centred approach' means that the child has the same
ordinary residence as its parents; but for some children that will not be so. If the recent authorities relevant to this topic
have taught us anything, it is that it is important always to bear in mind that these are at their core factual concepts, where
there is no room for the artificiality of 'one size fits all' legal 'rules' and 'tests'.
Permission to appeal to the Supreme Court has been granted in the Cornwall case, and these issues may need to be
re-examined once the result of that hearing is known; but it seems unlikely that the 'Shah test' will be revived in the context
of children proceedings.
_____________________
Footnote:
[1] The Supreme Court did not actually come to a conclusive decision on this point, as it was held that its determination
would require a reference to the CJEU; although the majority view was that physical presence is probably a prerequisite
to the establishment of habitual residence.
12/8/14
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Court of Protection Update (August 2014)

Sally Bradley and Julia Townend, barristers, 4 Paper Buildings
This Court of Protection update will focus on the area of capacity to consent to sexual relations, an issue not expressly
covered by the Mental Capacity Act 2005. There has been an interesting flurry of decisions in this area and this article seeks
to provide an overview of how the case law has developed. Most recently, the Court of Appeal in IM v LM, AB &
Liverpool City Council [2014] EWCA Civ 37 has helped clarify the law, settling the pre-existing conflict between the civil
and criminal jurisdictions.

Civil/COP jurisdiction: Local Authority X v MM & KM [2007] EWHC 2003 (Fam); [2009]
1 FLR 443
The issue in Local Authority X v MM & KM was whether MM, who suffered from paranoid schizophrenia and a moderate
learning disability and was sexually active (and in a sexual relationship with her partner of 15 or so years, an individual
suffering from a psychopathic personality disorder), could be safeguarded from potential sexual exploitation through
appropriate care planning.
Munby J (as he then was) held that MM did have capacity to consent to sexual relations and was entitled to continue her
sexual relationship in a dignified manner through an appropriate care plan. He likened the test for determining capacity
to consent to sexual relations to the test of capacity to consent to marry and concluded that it is a question directed to the
nature of the activity as opposed to the identity of the partner. He said at paragraphs 86 and 87 of the judgment:
"When considering capacity to marry, the question is whether X has capacity to marry, not whether she has capacity
to marry Y rather than Z. The question of capacity to marry has never been considered by reference to a person's ability
to understand or evaluate the characteristics of some particular spouse or intended spouse: Sheffield City Council v E
[2004] EWHC 2808 (Fam), [2005] Fam 326, at paras [83]-[85]. In my judgment, the same goes, and for much the same
reasons, in relation to capacity to consent to sexual relations. The question is issue specific, both in the general sense
and, as I have already pointed out, in the sense that capacity has to be assessed in relation to the particular kind of
sexual activity in question. But capacity to consent to sexual relations is, in my judgment, a question directed to the
nature of the activity rather than to the identity of the sexual partner.
"A woman either has capacity, for example, to consent to 'normal' penetrative vaginal intercourse, or she does not. It
is difficult to see how it can sensibly be said that she has capacity to consent to a particular sexual act with Y whilst at
the same time lacking capacity to consent to precisely the same sexual act with Z. So capacity to consent to sexual
intercourse depends upon a person having sufficient knowledge and understanding of the nature and character – the
sexual nature and character – of the act of sexual intercourse, and of the reasonably foreseeable consequences of sexual
intercourse, to have the capacity to choose whether or not to engage in it, the capacity to decide whether to give or
withhold consent to sexual intercourse: see X City Council v MB, NB and MAB (by his litigation friend the Official Solicitor)
[2006] EWHC 168 (Fam), [2006] 2 FLR 968, at para [84]. It does not depend upon an understanding of the consequences
of sexual intercourse with a particular person. Put shortly, capacity to consent to sexual relations is issue specific; it is
not person (partner) specific."
Thus Munby J clearly specified that capacity to consent to sexual relations is issue-specific and not person-specific, and
depends on a person having all of the following:
(a) Sufficient understanding and knowledge of:
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i. The sexual nature and character of the act; and
ii. The reasonable foreseeable consequences of it.
(b) The capacity to choose whether or not to engage in it.
(c) The capacity to decide whether to give or withhold consent.

Criminal jurisdiction: R v C [2009] UKHL 42
The issue again arose in the criminal case of R v C [2009] UKHL 42. Section 30 of the Sexual Offences Act 2003 provides
for the offence of engaging in sexual activity with a person with a mental disorder impeding choice. A person (A) commits
an offence if:
(a) He intentionally touches another person (B);
(b) The touching is sexual;
(c) B is unable to refuse because of or for a reason related to a mental disorder; and
(d) A knows or could reasonably be expected to know that B has a mental disorder and that because of it or for a reason
related to it B is likely to be unable to refuse.
B is unable to refuse if:
i. he lacks the capacity to choose whether to agree to the touching (whether because he lacks sufficient understanding
of the nature or reasonably foreseeable consequences of what is being done, or for any other reason); or
ii. he is unable to communicate such a choice to A.
In such cases a jury can take into account the following factors in relation to the defendant: his behaviour, his identity and
his characteristics. Baroness Hale considered the common law definition of capacity and concluded that a wider definition
of capacity was an essential element of the Sexual Offences Act 2003, stating at paragraph 27 that:
"...it is difficult to think of an activity which is more person- and situation-specific than sexual relations. One does not
consent to sex in general. One consents to this act of sex with this person at this time and place."

Resolving the conflicting approaches: D Borough Council v AB [2011] EWHC 101 (Fam);
[2011] 2 FLR 72
The conflicting approaches within the civil/COP and criminal jurisdictions were considered by Mostyn J in D Borough
Council v AB [2011] EWHC 101 (Fam); [2011] 2 FLR 72. It was held that capacity to consent to sexual relations was
act-specific and the existing test applied by the Court of Protection was not affected by the obiter comments of Baroness
Hale in the House of Lords. An individual would have capacity where they had sufficient rudimentary knowledge of the
sexual act to then give or withhold consent. It was said to be important that the test was not too complex and did not
require too much enquiry. Mostyn J rejected the joint experts' proposal that there should be included within the test a
requirement that both parties must consent to it and have an understanding that sex is part of relationships with emotional
consequences. The local authority's submission that personality and characteristics of the sexual partners were relevant
was also rejected.
Mostyn J held that it was sufficient for the individual to understand:
(a) The mechanics of the act;
(b) That there are health risks involved, particularly the acquisition of sexually transmitted and sexually transmissible
infections; and
(c) That sex between a man and a woman may result in the woman becoming pregnant.
Mostyn J thus lowered the threshold and confirmed the act-specific as opposed to the person-specific test.

Revisiting the issue: IM v LM, AB & Liverpool City Council [2014] EWCA Civ 37
The Court of Appeal revisited the principles in IM v LM, AB & Liverpool City Council [2014] EWCA Civ 37 in which the
main issue was whether LM had capacity to make a decision when facing pressure from other sources. LM had suffered
from drug and alcohol problems. She was 37 years old and had convictions for prostitution. Her three children were in the
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care of their grandmother. During a hospital admission where LM was being treated for excessive alcohol misuse she
suffered a cardiac arrest followed by hypoxic brain injury which resulted in amnesia (albeit she enjoyed some periods of
lucidity). Whilst she recovered to some extent it was not disputed that she lacked the relevant capacity to make decisions
about residence, care and her contact with others.
LM's partner, AB, had been banned from seeing her when she was in hospital. He had a significant criminal record. He
had issued proceedings in the Court of Protection asserting that it was in LM's best interests for her to have contact with
him. At first instance Jackson J considered that the measures in place regarding LM's residence and contact were sufficient
to safeguard her wellbeing. He did not follow the expert evidence and stated that as LM had a general understanding of
sex, a declaration could be made that she had the capacity to consent to sexual relations. In his view she understood, in
broad terms, the nature of the act; and he felt that there was insufficient evidence to rebut the presumption of capacity. He
held that whilst she possessed a weak understanding that did not mean that she lacked capacity.
LM's mother appealed, arguing that the judge had not adopted a person-specific approach and had he done so he would
not have concluded that LM had capacity to consent to sexual relations. The proposal was that LM's contact with AB
should be restricted so as to prevent any sexual relationship resuming (they had been in a sexual relationship before her
cardiac arrest and resulting brain injury).
The issue in the case was aptly summarised in the opening to the Court of Appeal judgment:
"When is it appropriate for society to intervene paternalistically in a decision or decisions that individuals make as to
their sexual relations?"
The Court of Appeal upheld Jackson J's decision and confirmed that the answer to this question depends on whether the
decision being made falls within the civil or criminal jurisdiction. It was held that Jackson J's approach was the right one
right one in respect of the Court of Protection and the civil jurisdiction.
The Court of Appeal considered the divergent opinions of Baroness Hale and Munby J as to whether consent is personspecific or act-specific. It was determined that both were right in that in a criminal context the focus is on person, time,
place whereas in the civil context in the Court of Protection the test is general and not person- or situation-specific. The
Court of Appeal held that whilst Baroness Hale's view was not binding, it had very real influence and further that it would
be 'totally unworkable' to insist the test was person-specific. It was suggested that "capacity to consent to future sexual
relations can only be assessed on a general and non-specific basis". The Court of Appeal, in reconciling the differences,
stated that the different approaches were "correct in drawing a distinction between the general capacity to give or withhold
consent to sexual relations, which is the necessary forward looking focus of the Court of Protection, and the personspecific, time and place-specific, occasion when that capacity is actually deployed and consent is either given or withheld,
which is the focus of the criminal law."
The Court of Appeal held that to make an assessment on a person-specific element would be "totally unworkable" and that
"capacity to consent to future sexual relations can only be assessed on a general and non-specific basis".
On appeal it was also highlighted that a person without capacity should not be placed under a greater burden to consider
the consequences of sexual relations than a person who has capacity (and would rarely consider a large amount of
information before deciding to consent to sexual relations). Effectively an incapacitated person should not be
overprotected but should be entitled to make mistakes and poor choices in the same way as all other human beings.

A Local Authority v TZ (No 2) [2014] EWHC 973 (COP)
In A Local Authority v TZ (No 2) [2014] EWHC 973 (COP), TZ, aged 24 years, who suffered from mild learning disabilities,
atypical autism, hyperactivity disorder and did not have the capacity to litigate sought determination of the issue as to
whether he had the capacity to consent to and engage in sexual relations. He was homosexual, did not have an identified
partner but wanted to enjoy sexual relations. The parties agreed with Baker J to adjourn the case until the Court of Appeal
decision in IM v LM and, AB & Liverpool City Council [2014] EWCA Civ 37 had been handed down.
The Court of Appeal in that decision in fact confirmed Baker J's interpretation in relation to capacity to consent to sexual
relations, adopting an act-specific approach. He held that there had to be respect for autonomy in matters of private life,
particularly in the context of the Mental Capacity Act 2005 including the presumption of capacity and the obligation to
take all practical steps to enable a person to make a decision and that "to require the issue of capacity to be considered in
respect of every person with whom TZ contemplated sexual relations would not only be impracticable but would also
constitute a great intrusion into his private life" (paragraph 23).
In determining what orders were necessary Baker J held the following (paragraph 46 onwards):
"in applying the principle in s.1(6) and generally, the Court must have regard to TZ's human rights, in particular his
rights under article 8 of ECHR to respect for private and family life. As the European Court of Human Rights observed
in Niemitz v Germany (1993) 16 EHRR 97 at para 29, 'private life' includes, inter alia, the right to establish relationships
with other human beings. This has been reiterated on a number of occasions, see for example Pretty v UK (2002) EHRR
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1 at paragraph 61 and in Evans v UK (2008) 46 EHRR 34 at paragraph 71. There is a positive obligation on the state to
take measures to ensure that his private life is respected, and the European Court has stated that 'these obligations may
involve the adoption of measures designed to secure respect for private life even in the sphere of the relations of
individuals between themselves': Botta v Italy (1998) 26 EHRR 241 paragraph 33.
"47. These principles plainly apply when considering what steps should be taken to protect someone, such as TZ, who
has the capacity to consent to sexual relations but lacks both the capacity to make a decision whether or not an
individual with whom he may wish to have sexual relations is safe and the capacity to make a decision as to the
support he requires when having contact with such an individual. In such circumstances, the state through the local
authority is under a positive obligation to take steps to ensure that TZ is supported in having a sexual relationship
should he wish to do so.
"48. In passing, it should be noted that this is consistent with the provisions of the United Nations Convention on the
Rights of Persons with Disabilities, (ratified by the UK in 2009 although not yet incorporated into English law) and in
particular article 23 which requires states to 'take effective and appropriate measures to eliminate discrimination
against persons with in all matters relating to marriage, family, parenthood and relationships, on an equal basis with
others'."

Conclusion: pulling the strands together
The cases relating to LM and TZ as explored above have sought to provide clarity on this issue, making it clear that those
who have disabilities should be allowed to experience sexual relations and the consequential mistakes of such
relationships in the same way that others do. When considering the issue an appropriate balance needs to be struck
between the exercise of freedom of choice and protection from sexual exploitation.
20/8/14
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Financial Remedies Working Group Report - A Summary

Jacqui Thomas, barrister, 37 Park Square Chambers
On 12th August, the Financial Remedies Working Group, as introduced by the President in his 12th View from the
President's Chambers, (dated 4th June 2014), published their report. The group's task was described as, "to explore ways
of improving the accessibility of the system for litigants in person and to identify ways of further improving good practice
in financial remedy cases, confined to matters of practice and procedure".
The group is working on the Money Arrangements Programme (the MAP), with a view to introducing a streamlined, more
efficient method of progressing financial remedy cases through the courts.
There is at present a pilot accelerated First Appointment procedure taking place at the Central Family Court, which is due
to be reviewed in Autumn 2014 and possibly extended. In general, the view of the working group is that the current
procedure of Forms E, FDA, FDR and final hearings works well in most cases, and will continue. However there is room
for improvement, as set out in the recommendations below. As has been the theme in recent times, the emphasis on
alternative dispute resolution continues, through an increased drive towards more mediation, arbitration and effective use
of FDR hearings.
At present, there is no date set for the implementation of any changes, and there is still time for practitioners and others to
make their views known through the consultation process.
The report is divided into four chapters:
1. Procedure
2. Litigants in Person
3. Standard orders
4. Arbitration.
In summary, the recommendations of the group are as follows:
Ÿ The use of one unified procedure for all financial applications, whether following divorce or through Sch 1 to the CA
1989 [para 6];
Ÿ A review of the use of the magistrates' courts to deal with financial proceedings, in the light of the ethos of the single
family court [ para 8];
Ÿ The reinstatement of compulsory FDRs in variation and Sch 1 applications, rather than the short cut procedure [para
10];
Ÿ The review of international enforcement procedures [para 10];
Ÿ A simplification of financial remedy forms – using the Form E for all applications and abolishing the E1 and E2, as well
as streamlining the 14 application forms currently available [para 11-12];
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Ÿ Simplification of the process of issuing proceedings, with only one party needing to issue the Form A, in order for both
sides to have their claims considered [para 14];
Ÿ The FDR to take place on the first occasion that the parties attend at court, and parties to prepare for it as such [para
19];
Ÿ A review of the procedure for leave to seek financial relief after an overseas divorce [para 23];
Ÿ A recommendation that financial proceedings are de-linked from divorce / dissolution [para 29];
Ÿ The choice for litigants who want to use the specialized financial remedies unit to issue through the Central Family
Court. This option is likely to arise in high value or international cases [para 34];
Ÿ Support for the proposal of the mediation taskforce that the MoJ should consider paying for all MIAMs for a period of
12 months in order to improve the take up of mediation services [para 47 onwards];
Ÿ The introduction of a mechanism to ensure the adoption of abitral awards as swiftly and simply as possible [para 85],
following the observations of the President in S v S [2014] EWHC 7 (Fam);
Ÿ Clarification of the court's powers to order one party to pay the outgoings of the marriage directly, rather than by
undertaking;
Ÿ Guidance for LiPs to be issued in addition to better use of the tools already available [para 40 onwards];
Ÿ Court orders to be drafted in plain language in order to assist LiPs, and see the compendium of orders attached to the
report [para 58 onwards];
Ÿ Specialist judicial training, particularly in relation to conducting FDRs between unrepresented parties, [para 55-57 and
see para 65].
The group has also published a body of draft orders, and recommends that they are adopted by the Courts and practitioners.
Any practitioner wishing to express a view about the report or the recommendations of the working group should contact
the President's Private Secretary, Alex.clark@judiciary.gsi.gov.uk.
Jacqui Thomas is the co-author of the forthcoming publication Reforming Family Justice to be published by Jordans.
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Compensation in Financial Remedies Cases – Parthian Shots and The
Emperor’s New Clothes

Joshua Viney of 1 Hare Court and Matthew Brunsdon-Tully of 1 Hare Court and St John's Chambers

Is the compensation principle consigned to be little more than a footnote in financial remedy history? Possibly. A series of
cases, notably the judgments of Mostyn J, have reaffirmed, often in increasingly strong language, the exceptional nature
of compensation claims and that in the rare case where compensation is in issue, it ought not be reflected by a premium or
additional element on top of the needs based award.
However, Coleridge J, who stepped down as a High Court Judge in April 2014, launched two Parthian shots in the case of
H v H [2014] EWHC 760 (Fam). First, he declared 'there remain a very small number of cases where it [compensation] stares
the court in the face and to ignore it … does not do full justice'. Second, he appeared to support reflecting compensation
by an additional sum on top of a needs based award.

The rise and fall of compensation
The road must start with reference to the judgments of the Lords in Miller v Miller; McFarlane v McFarlane [2006] UKHL
24. Lord Nicholls in para [13] stated:
'Another strand, recognised more explicitly now than formerly, is compensation. This is aimed at redressing any
significant prospective economic disparity between the parties arising from the way they conducted their marriage.
For instance, the parties may have arranged their affairs in a way which has greatly advantaged the husband in terms
of his earning capacity but left the wife severely handicapped so far as her own earning capacity is concerned. Then
the wife suffers a double loss: a diminution in her earning capacity and the loss of a share in her husband's enhanced
income. This is often the case. Although less marked than in the past, women may still suffer a disproportionate
financial loss on the breakdown of a marriage because of their traditional role as home-maker and child-carer.'
Baroness Hale also provided guidance, the key paragraphs being [140] and [154] where she respectively stated:
'But the economic disadvantage generated by the relationship may go beyond need, however generously interpreted.
The best example is a wife, like Mrs McFarlane, who has given up what would very probably have been a lucrative and
successful career. If the other party, who has been the beneficiary of the choices made during the marriage, is a high
earner with a substantial surplus over what is required to meet both parties' needs, then a premium above needs can
reflect that relationship-generated disadvantage.'
'In McFarlane, there has been an equal division of property, but this largely consisted of homes which can be
characterised as family assets. This was not enough to provide for needs or compensate for disadvantage. The main
family asset is the husband's very substantial earning power, generated over a lengthy marriage in which the couple
deliberately chose that the wife should devote herself to home and family and the husband to work and career. The
wife is undoubtedly entitled to generous income provision for herself and for the sake of their children, including sums
which will enable her to provide for her own old age and insure the husband's life. She is also entitled to a share in the
very large surplus, on the principles both of sharing the fruits of the matrimonial partnership and of compensation for
the comparable position which she might have been in had she not compromised her own career for the sake of them
all. The fact that she might have wanted to do this is neither here nor there. Most breadwinners want to go on
breadwinning. The fact that they enjoy their work does not disentitle them to a proper share in the fruits of their labours.'
As a starting point Miller; McFarlane provided a number of subjective principles. Reference to 'generous income
provision', sharing and compensation provided an opaque set of principles going forward. Sir Mark Potter considered
these principles in VB v JP [2008] EWHC 112 (Fam). He stated:
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'[52] … Thus, on the facts, the case for compensation, whether viewed simply as a matter of fairness, or as itself adding
some "premium" element, was weak if not non-existent. Further, I would endorse the warning sounded by the judge
against the introduction of an approach which seeks to separate out and quantify the element of compensation, rather
than treating it as one of the strands in the overall requirement of fairness in the assessment of the parties' joint
contribution to the marriage, where the wife, as a result of joint marital decision has sacrificed her own earning capacity
in the interests of the bringing up the family. Attempts under the rubric of Compensation to isolate and quantify the
level of income or earning capacity sacrificed by a wife years after the event for the purpose of calculating a premium
element on the award, constitutes a search for precision which is to be discouraged both on the grounds of policy and
practicality, and which goes beyond what is required or generally appropriate in the exercise required of the court
under s.25.'
'[59] On the exit from the marriage, the partnership ends and in ordinary circumstances a wife has no right or
expectation of continuing economic parity ("sharing") unless and to the extent that consideration of her needs, or
compensation for relationship-generated disadvantage so require.
… where a continuing award of periodic payments is necessary and the wife has plainly sacrificed her own earning
capacity, compensation will rarely be amenable to consideration as a separate element in the sense of a premium
susceptible of calculation with any precision. Where it is necessary to provide ongoing periodical payments for the wife
after the division of capital assets insufficient to cover her future maintenance needs, any element of compensation is
best dealt with by a generous assessment of her continuing needs unrestricted by purely budgetary considerations, in
the light of the contribution of the wife to the marriage and the broad effect of the sacrifice of her own earning capacity
upon her ability to provide for her own needs following the end of the matrimonial partnership'.
Sir Mark Potter's emphasis on 'generous needs' as a mechanism for encompassing any element of compensation did little
to dissipate any obscurities. Meanwhile, each parties' submissions in the Court of Appeal case of Hvorostovsky v
Hvorostovsky [2009] EWCA Civ 791 regarding Sir Mark Potter's reference to 'relationship-generated disadvantage' were
considered to be a 'departure from reality'. The Court of Appeal reflected on whether 'an endeavour to assert a relationship
related disadvantage [was] really necessary?' before concluding:
'[38] Whatever she gave to him and to the children is aptly assessed under the heading of 'contribution'. That, rather
than relationship-related disadvantage is the language of the statute.'
Indeed, the application of Miller; McFarlane and VB v JP frequently led to inconsistent and unpredictable awards.
The case of B v S (Financial Remedy: Marital Property Regime) [2012] EWHC 265 Fam concerned a marriage of 14 years.
There were two children. One of the issues in the case related to an alleged agreement between the parties whereby they
had agreed a matrimonial property regime of separate property. In relation to compensation Mostyn J held:
'[73] The capital division in this case will be determined by application of the familiar distributive principles of sharing
and need. The principle of compensation is not applicable, and, as I have observed before, is likely only to be applicable
in the exceptional kind of case exemplified by Miller v Miller; McFarlane v McFarlane [2006] UKHL 24, [2006] 2 AC 618,
[2006] 2 WLR 1283, [2006] 1 FLR 1186, HL.'
In February of this year Mostyn J unveiled an extensive critique of compensation in his judgment in SA v PA [2014] EWHC
392 (Fam), opening the criticism with:
'[18] I confess that I find the theory to be extremely problematic and challenging both conceptually and legally. It would
seem that I am not alone.'
SA v PA concerned an 18-year marriage. The husband was Dutch and the wife was English. They had four children aged
19, 17, 15 and 13. One of the relevant issues was that the wife claimed that her periodical payments award should be
significantly enhanced by reference to the principle of compensation as per McFarlane v McFarlane.
Evidently, this did not find favour with Mostyn J who went on to outline five problems with compensation based claims
from paragraphs [22] – [28]:
1. He did not understand how the parties' choices supplied the rationale for compensation, highlighting that in this
jurisdiction compensation almost invariably denotes a payment made by a wrongdoer to a victim to make amends for
harm caused by the wrongdoer to the victim and that in any usual situation where compensation is claimed the victim
is not an active enthusiastic voluntary participant in the events that give rise to the claim. He concluded:
'[22] … what cannot be disputed is that the reason Mrs McFarlane gave up work was because she, an intelligent
liberated autonomous adult woman, decided to give up work. I cannot see how that can be characterised as a loss
"suffered" by her entitling her to an award in excess of her reasonable needs.'
2. The principle required the court to find 'extraordinary' counterfactual findings, the basis of which:
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'[24] … involves making an award in hard money based on a guess founded on a vision that events that did happen,
did not happen, and events that did not happen, did.'
3. The awards granted were 'highly' arbitrary.
4. The awards were difficult to compute 'rationally, let alone predictably'.
5. The ultimate award to Mrs McFarlane was no more than a conventional needs based exercise would have produced.
Ultimately, 'compensation' having been identified as a separate strand of fairness in Miller; McFarlane, Mostyn J was not
in a position to overrule the House of Lords decision (or to conclude it had been decided per incuriam) in SA v PA. He
therefore sought to define its application as follows (author's emphasis in emboldened text):
36. Obviously I am bound by the decision of the House of Lords. However, in the light of the later authorities, I think
that the principles concerning a compensation claim can properly be expressed as follows:i) It will only be in a very rare and exceptional case where the principle will be capable of being successfully invoked.
ii) Such a case will be one where the court can say without any speculation, i.e. with almost near certainty, that the
claimant gave up a very high earning career which had it not been foregone would have led to earnings at least
equivalent to that presently enjoyed by the respondent.
iii) Such a high earning career will have been practised by the claimant over an appreciable period during the
marriage. Proof of this track-record is key.
iv) Once these findings have been made compensation will be reflected by fixing the periodical payments award
(or the multiplicand if this aspect is being capitalised by Duxbury) towards the top end of the discretionary
bracket applicable for a needs assessment on the facts of the case. Compensation ought not be reflected by a
premium or additional element on top of the needs based award.
37. Having regard to what I said in B v S at paras 73-79 it will be apparent that it is my firm belief that save in highly
exceptional cases an award for periodical payments should be assessed by reference to the principle of need alone.
It is plain, therefore, that while Mostyn J acknowledges that there may be 'highly exceptional cases' where periodical
payments might be assessed by reference to some principle other than 'need alone', for Mostyn J, 'compensation' should
never supply that basis, and successful compensation arguments should instead reflect within the needs-bracket rather
than as 'a premium or additional element' over and above the needs assessment. In conclusion one might venture to
suggest that Mostyn J left the emperor of compensation without any clothes (at least, clothes of his own).

H v H - A Parthian shot?
In March 2014, Mr Justice Coleridge handed down judgment in H v H. In this case the Husband had made an application
to terminate the joint lives periodical payments order in favour of the Wife to the sum of £150,000 pa. In the final paragraph
of his judgment he reflected:
'[66] I should only finally say that I agree with recent pronouncements about the dangers inherent in attributing special
weight to arguments about compensation. However, there remain a very small number of cases where it stares the
court in the face and to ignore it and simply approach the case on the basis of the more simplistic "needs" arguments
does not do full justice to a wife who has sacrificed the added security of generating her own substantial earning
capacity, as this wife undoubtedly did. I doubt in the end she is any worse off financially because her investment in the
family enabled the husband to generate these enormous returns which she has fully participated in. However, the
building up of a secure earning capacity over a working life is a greater security to an individual spouse, whether
husband or wife, than merely being dependent on the future income generating resources of one's former partner
however successful.'
Coleridge J did agree with the 'recent pronouncements about the dangers' of compensation arguments, which can only
relate to SA v PA. However, Coleridge J appears to envisage, albeit in a 'very small number of cases', an assessment of
maintenance which might indeed contain, using the words of Mostyn J, 'a premium or additional element' over and above
'simplistic needs arguments'.

Conclusion
We reach two conclusions. First, despite Mostyn J and Coleridge J appearing to sing from the same hymn sheet, the
decisions in SA v PA and H v H seem to conflict. The question is simply this: does reflection of compensation take place
within, or over and above, a needs-based assessment of spousal maintenance?
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One problem is that in VB v JP, Potter P appears to show support for both conclusions.
On the one hand, he sounded a 'warning… against the introduction of an approach which seeks to separate out and quantify the
element of compensation, rather than treating it as one of the strands in the overall requirement of fairness' (our emphasis paragraph [52]). That is different from treating compensation as a guide within an assessment of needs. Fairness includes
needs, compensation, and sharing.
Yet in the same Judgment, Potter P went on to say, at paragraph [59], that 'any element of compensation is best dealt with by a
generous assessment of her continuing needs'.
The answer to the question may have real implications for spousal maintenance awards because it is difficult to escape the
conclusion that compensation as a 'premium' over and above a needs assessment is likely to lead in practical terms to a
greater degree of flexibility in quantifying claims, and therefore larger awards in some cases.
Second, whether compensation is relevant in a given case or not should be obvious to the practitioner at the outset. If it is
not obvious and requires effort to put together a case, that is likely to be suggestive. That probably applies whether
compensation takes effect within the needs principle or as a premium over and above it.
A tentative analogy can be drawn with conduct arguments. Are we now in the position where 'compensation' is only
relevant where it would be inequitable to disregard it? If so, good practice may dictate pleading compensation arguments
at the earliest stage, so that proper directions may be made.
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CASES
London Borough of Bexley & Another v CW and Others [2014] EWFC 25
Three applications for care orders were made:
- One by the Royal Borough of Greenwich in respect of SA (15 years of age, born to EA (father) and CW (mother) ) and
JA (13 years of age, born to EA and CW).
- One by the London Borough of Bexley in respect of SB (16 years of age, born to VB (father) and NC (mother)), PB (8
years of age, born to VB and NC) and TB (5 years of age, born to VB and CW).
- One by the London Borough of Bexley in respect of BW (2 years of age, born to VB and ZB). ZB was brought up as a
child of VB's family. It was later established that VB is not ZB's father. ZB's mother is NC.
The local authorities sought, in general terms, the following findings of fact:
- Sexual abuse of ZB, SB and SA by VB;
- ZB's failure to protected SB and SA from sexual abuse;
- ZB's failure to protect BW from exposure to ZB's sexual abuse in the family home and from physical abuse by CW;
- CW's physical abuse of SB, PB and TB;
- CW's failure to protect the children from exposure of domestic violence; and
- CW's failure to protect ZB, SB an SB from sexual abuse by VB.
At the conclusion of the evidence, but before oral submissions, counsel for PB, TB and BW Children's Guardian sought
additional findings against ZB and CW.
Prior to the fact finding hearing VB was convicted of 1 count of raping SB, 1 count of raping SA and 5 counts of child
cruelty in relation to SB, PB and TB. Sentencing was adjourned to allow the CPS to decide whether to seek retrial in respect
of a number of counts of rape in relation to SB and SA which the jury were discharged from reaching verdicts.
During the fact finding VB did not give evidence, notwithstanding that it was accepted that it was open to the court to
make the findings sought on the totality of the evidence before the court.
The judge read the ABE interviews given by PB, TB and SA and watched the recordings of PB and TB's interviews. He
found that at no stage did he consider that the children had been coached to give their accounts or that they were otherwise
lying.
The judge did not consider that CW was a satisfactory witness and placed no reliance on her evidence due to primarily the
inconsistencies of her evidence.
The Judge made all the findings of fact sought by both local authorities and the majority of the findings sought by one of
the Children's Guardians.
Summary by Laura McMullan, barrister, Coram Chambers

Joy v Joy [2014] EWHC
This was an interlocutory application within a long-running financial remedies case. The husband applied to vary a
maintenance pending suit and legal services order and to remit the arrears which had accrued by the time of the hearing
estimated at £90,000.00 and €76,900. The wife applied to set aside H's disposition by way of charge of his Bentley motorcar
to his solicitors DWFM Beckman ('Beckmans') to secure his costs liabilities outstanding and forthcoming. That firm were
joined as a party to this application. The Wife's costs to date were estimated at £150,000 and the H's outstanding fees were
in excess of £103,000.
On 5 March 2014 Sir Peter Singer ordered that the Bentley be delivered up to the wife's agents in France where it was to
be removed to the UK where it would be held securely pending determination of the question of its sale. The Husband
appealed this order challenging both the jurisdiction and the exercise of the court's discretion. On 11 March 2014 a single
judge of the Court of Appeal adjourned H's ex-parte application for permission to appeal to an oral hearing (with appeal
to follow if granted), and stayed the order for delivery up of the vehicle. Proceedings in France were also ongoing against
the H in which assets of the Husband (including the Bentley) had resulted in a saisie conservatoire being imposed on these
assets.
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The learned judge was satisfied that the disposition of the Bentley, unless set aside, had the effect of "frustrating or
impeding the enforcement of any order which … has been made", namely the order for maintenance pending suit and the
enforcement of the maintenance arrears. Therefore, as the disposition took place less than three years before the date of the
set aside application the burden fell on the Husband to displace the presumption that he had disposed of the Bentley to
Beckmans with the intention of defeating the wife's ability to enforce the order for maintenance pending suit. Singer J
considered Kemmis v Kemmis [1988] and Kremen v Agrest [2010] and observed that a subsidiary intention, one amongst
another or other mixed intentions, is sufficient relevant intention upon which the section and the power to set aside may
operate. Sir Peter was satisfied that the husband had such an intention. The final question was therefore whether
Beckmans had any notice of any intention on the part of the husband to defeat the wife's claim. After careful consideration
and hearing evidence from the husband's solicitor the court was satisfied that Beckmans had no notice (or constructive
notice) of the husband's intention to defeat the wife's claims.
Sir Peter Singer however went on consider how he would have exercised his discretion if he had been satisfied that this
element was proven in light of the fact the disposition was one between client and solicitor. He observed that in the
ordinary case the courts might make it clear that they would not normally exercise their discretion to set aside such
transactions albeit in some cases, of which this was one, the transaction would have been set aside.
Sir Peter was also asked to consider whether section 24A of the Matrimonial Causes Act 1973 was a route whereby the sale
of the Bentley might be ordered. Full submissions were not heard on this point but Singer J noted that if available, it would
have the potential to bring about a more equitable situation as between H and W and a greater equality of arms.
Finally, Sir Peter deferred making any order on H's variation application until the outcome was known of any application
brought by the wife pursuant to section 24A. The order for maintenance pending suit and for legal services (and the
consequent arrears) was suspended without remittance of the arrears.
Summary by Alison Easton, barrister, Coram Chambers

London Borough of Barking & Dagenham v C & Others [2014] EWHC 2472
The child (A) was a Romanian, and Roma, child born in this jurisdiction in September 2013 of unmarried Romanian
parents. Care proceedings commenced very shortly after his birth, and he was removed into care. The prognosis in respect
of M as a carer was not particularly good. F was in prison in the early months of A's life and put himself forward late but
not fatally late, as a carer for A. An ISW assessment of F was to commence.
The local authority put forward only "pros" in respect of a transfer and could not identify any "cons". M supported transfer
of the case to Romania. F said he was a man of some substance in Romania. He was not entitled to state support here, and
supported a transfer of the case to Romania not only as A was a Romanian child but also because he could not afford to
remain in this jurisdiction for very much longer and needed to return. He argued it was for the Romanian authorities to
assess the sufficiency of his potential care for A. The Guardian put forward a conscientious, well-considered and
thoughtful contrary view.
The Romanian authorities had been less than clear as to whether they would wish to assume jurisdiction in response to a
request for transfer but had made it quite clear that if the court were to reach the position whereby it was actively
considering adoption of A through the English system they would be highly likely to request repatriation of their citizen.
It was self-evident that A had a particular connection with Romania. The judge approached the examination of the two
contentious elements in Article 15(1) with the assistance of a "pros and cons" list.
F's proposal to live in Romania with support from Romanian family members could more easily be assessed – arguably
could only properly be assessed in this context – by the Romanian authorities, applying Romanian standards. The question
of whether such support could be underpinned by any form of order or state charitable or voluntary sector intervention
could only be answered by the Romanian authorities. Only they could decide how this fundamentally Romanian child
would be served by the placement options and (a) whether any negatives in F's assessment (if they take it into account)
would rule F out in Romanian terms and (b) to assess the efficacy of support in Romanian terms. F could best litigate in
Romania and was likely not to be able to do so effectively here. The judge in the lower court had not considered the merits
in any respect and the case had not been subject to any judicial continuity at its earlier stages. Various other considerations
were thought by the judge to be either neutral or tipped over into the "pros" column (para 18). There were many
uncertainties about timescale and the outcome of the assessment – none of those would tip the balance. It was difficult to
foresee whether more delay would be caused in this jurisdiction or in Romania but the judge was quite certain that to put
off the decision as to whether a request for a transfer ought to be made ran a serious risk of delay and the best possible
outcome for A was for F's assessment to run alongside that request.
The judge concluded that the balance lay overwhelmingly in favour of this being a Romanian case, both in respect of
Romania being better placed and A's best interests. The worst prospect for A would be to get to the stage whereby if F

www.familylawweek.co.uk

Family Law Week September 2014 - 43
failed his assessment adoption was put forward and the Romanian authorities then made a request for repatriation. The
judge concluded a request must be made of the Romanian authorities to accept the case.
Summary by Victoria Flowers, barrister, Field Court Chambers

London Borough of Redbridge v G & Others [2014] EWCOP 17
This judgment given at the end of a two day 'best interests' hearing concluded a Court of Protection case concerning a 94
year old woman, "G", who had in February 2014 been found not to have capacity to make decisions concerning (i)
litigation, (ii) financial matters, (iii) contact with others and (iv) her residence and the people who reside with her, and in
May 2014 had further been found not to have capacity to make decisions in relation to her contact with the press. The case
has had a high profile history, with previous rulings in relation to press reporting and joinder of a media organisation
having been reported as London Borough of Redbridge v G & Ors [2014] EWCOP 959 and In the matter of G (Adult) London
Borough of Redbridge v G and Ors [2014] EWCOP 1361.
This final chapter of the proceedings before Ms Justice Russell DBE concerned the care given to G by C and F, a married
couple who were not related to G but who had moved into G's home as G's full-time carers in the spring of 2012, and
against whom the local authority sought findings in relation to ill-treatment of G. The allegations against C and F ranged
from a single incident of physical abuse, repeated verbal abuse, isolation from friends and church support, and that C had
attempted to persuade G to change her will to C and F's benefit. The local authority sought findings that C and F were
motivated by financial gain and their wish to solidify their immigration status through being G's carers. C and F denied
all the allegations against them and further made criticism of the manner in which the local authority had conducted the
case and its provision for G's care.
After hearing evidence from C, F, G's social worker and several lay witnesses, Ms Justice Russell DBE made all the findings
sought by the local authority, save for the single allegation of physical abuse, in which it had been said C had shaken G by
the shoulders. Ms Justice Russell DBE concluded at [72]
"C is not capable of acting in C's best interests and, not withstanding the high standard of physical care she has
provided in G's home, it would seem that, in her determination to further her own interests C has and will reduce the
quality of G's life to in an attempt to remain in G's home and in the UK."
The case concerned an extremely vulnerable person and the findings make distressing reading. At [72] Ms Justice Russell
DBE concluded:
"I do find that C's behaviour has been abusive, threatening and intimidating; she has been overheard shouting either
directly at G, and generally in G's home, the former would be frightening and the latter distressing for a very old and
very frail lady; C has intimidated G, emotionally manipulating her by quite deliberately playing on G's fears about
losing her home and being placed in a care-home. The intimidation has been intensified and refined by the equally
deliberate isolation of G and the alienation of her friends and neighbours. Viewed objectively these were calculated
acts of some cruelty. It is my view that on the balance of probabilities the regime endured by G has caused some
deterioration in G's physical and mental condition; as was remarked on in the evidence of people who had known G
over the years."
In performing the exercise of analysing G's 'best interests' at [75-96] Russell J lamented the difficulty in ascertaining G's
true wishes and feelings due to the manipulation of her thoughts by C and F, particularly in encouraging G to believe that
if they ceased to care for her she would be put into a residential home against her wishes. Further comment was made in
relation to G's isolation from the Seventh Day Adventist Church, of which congregation she had been an active member
for 80 years but had recently ceased to observe its traditions and had instead attended Jehovah's Witness meetings, which
was C's observed denomination. Russell J accepted that C, a trained nurse, had provided a high level of physical care for
G, but concluded that the effects of her behaviour towards G had been such as to reduce her independence and placed her
in situations she would have found invidious earlier in her life. At [91] she concluded:
"I weigh against her expressed wishes and feelings the detrimental effect that C's manipulative and intimidating
behaviour has already had on G's emotional well-being and mental capacity, the isolation, the fear and the fact that it
is C's behaviour, assisted by F who has supported her throughout, that has caused these proceedings and the gross
intrusion into G's life that this case and the additional media attention have brought. It is intended that G should now
be allowed to be at peace in her own home as she wants."
C and F were directed to leave G's property and the lasting power of attorney in favour of C was revoked. An order was
made for no contact to take place between G and C and F. The local authority has committed to provide a care package
that will allow G to remain in her own home with support from professional carers.
Summary by Charlotte Hartley, barrister, 1 King's Bench Walk
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United Lincolnshire Hospitals NHS Trust v N [2014] EWCOP 16
This is a Court of Protection decision concerning whether or not it was in the best interests of N for the applicant trust to
make further efforts to establish and maintain a method of artificial nutrition. Pauffley J considers the power under
s15(1)(c) of the Mental Capacity Act 2005 which allows the court to make declarations as to "the lawfulness or otherwise
of any act done, or yet to be done, in relation to [the] person" and enables the court to rule on the lawfulness of the
proposed withholding of life-sustaining treatment.
The application was urgent because N had not been receiving nutrition for 32 days when the matter came before Pauffley
J.
The patient, N, is a woman in her fifties who had suffered a sub-arachnoid haemorrhage in June 2013. This had left her in
a minimally conscious state (MCS) and she lacks the capacity to make decisions about her medical treatment. N had been
cared for in a nursing home until June 2014, when she was admitted to hospital because the PEG tube through which she
was fed was no longer in place. There had been a number of attempts to re-establish a method of providing her with
nutrition but none had been successful because N had pulled out a naso-gastric tube and several cannulae.
The judgment sets out the medical background and the numerous attempts made to re-establish artificial feeding. The
option remaining, a jejunostomy (a tube inserted into a fistula through the abdominal wall into the jejunum, part of the
small intestine), carries a high risk in that if it were to be pulled out it could result in small bowel perforation and leakage
of feed and intestinal contents into the abdominal cavity, which would be life threatening and very painful.
The views of the family were that N had been a private person and that N has no quality of life and cannot interact with
her environment or other people.
The parties instructed a joint expert, a consultant physician and gastroenterologist, Dr Barry Jones. Dr Jones's view, having
reviewed the medical records and examined N, was that to impose a possible feeding treatment regime upon N would not
be in her best interests. In respect of maintaining the infusion of intra venous fluids through the cannula into N's foot, Dr
Jones's opinion was it would be better to withdraw fluids altogether so as to allow N a peaceful and dignified death.
In considering the legal framework Pauffley J sets out the considerations for the court. Firstly, there is a strong
presumption in favour of the preservation of life (Re M (Adult patient) (Minimally conscious state: withdrawal of treatment)
[2012] 1 WLR 1653, paras 7, 220, 222). This does not displace the patient's best interests as the paramount consideration for
the court. The court will not order medical treatment to be provided if the clinicians are not willing to offer that treatment
on the basis of their clinical judgment (see AVS and a NHS Foundation Trust [2011] EWCA Civ 7, per Lord Justice Ward at
para. 35). Pauffley J also relies on Hale J who gave the leading judgment in Aintree University Hospitals NHS Foundation
Trust v David James and others [2013] 3 WLR 1299.
Pauffley J goes on to say that when considering the best interests of a patient the court must consider whether the treatment
in issue would be futile in the sense of being ineffective or being of no benefit to the patient. The treatment does not have
to be likely to cure or palliate the underlying condition or return the patient to full or reasonable health, rather it should
be capable of allowing the resumption of a quality of life which the patient would regard as worthwhile. The Court must
weigh the burdens of the treatment against the benefits of continued existence and give appropriate weight to N's family
life.
Pauffley J went on to apply the balance sheet approach, considering the advantages and disadvantages of re-inserting PEG
artificial feeding method. Having considered the evidence, Pauffley J found that it was not in N's best interest to make any
further attempts to re-insert a PEG or secure any other means of providing her with artificial nutrition and made the
following declarations: that it is lawful and in N's best interests for the clinicians (a) not to make any further attempt to
secure a means of providing artificial nutrition; (b) to withdraw the provision of intravenous fluids and dextrose; and (c)
to provide such palliative care and related treatment (including pain relief) as considered appropriate to ensure she suffers
the least distress and retains the greatest dignity until such time as her life comes to an end.
Summary by Mai-Ling Savage, barrister, Fourteen
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Re D (A Child) [2014] EWCA Civ 1057
Appeal from a decision to refuse to order direct contact between a father and his son at the final hearing after four years
of court proceedings.
The parties separated in February 2003 when their son, B, was just a few months old. They built up a schedule of contact
between them so that by 2007 the father was having weekly overnight contact which continued until Spring 2010 when the
mother reported that B was returning from contact with various injuries. In June 2010 she issued an application to suspend
contact (and suspended contact) and the father issued an application for contact.
At the fact finding hearing into the allegations of physical abuse HHJ Hornby dismissed all the allegations against the
father (save for once failing to return B after contact). Hornby J found the mother to be untruthful in her evidence and he
exonerated the father from being responsible for the termination of contact. Judge Hornby directed a psychological report
in respect of B, a s.7 report by the London Borough of Hackney and that B be joined as a party; he subsequently allowed
the Guardian to instruct a further expert, and in 2013 a s.37 report was ordered by HHJ Mitchell. During this time various
attempts at re-establishing contact failed, including family therapy sessions and enlisting the assistance of B's older sister.
The final hearing was adjourned due to unavailability of a judge on that day and finally came before HHJ Cryan in October
2013. Judge Cryan found that the father lacked empathy and insight into B's needs and wishes and his part in the ongoing
situation was no longer 'unimpeachable'. The judge found the mother to be inconsistent in her evidence and to have
continued to have relied on the allegations against the father (that were dismissed) to professionals and to the extent that
B had internalised them as having happened, thus entrenching his opposition to contact. Reluctantly the judge concluded
that, whilst B's wishes and feelings were not paramount to his consideration, to order contact contrary to them would
cause B yet more distress and, all other options being exhausted, there was no alternative but to order indirect contact but
not direct contact.
Permission to appeal was granted on the basis that there was a reasonable prospect of success on appeal as to 1) the
proportionality of the outcome and 2) persuading the court that there had been an infringement of the father's procedural
rights under Article 8 ECHR (referring to the delays, change in judicial personnel and what was said to be the
unsatisfactory nature of the Local Authority reports).
Moore-Bick, McFarlane and Lewison LLJ (judgment delivered by McFarlane LJ) dismissed the appeal.
The Lord Justices considered the detail in which Cryan J had considered the evidence of the parents and the conclusions
he drew as to their positions, namely that the father's lack of insight into the impact of the situation on B and the obvious
challenges to reestablishing any form of contact, and the mother's entrenched and hostile position [28 – 32]. The court
considered the wealth of evidence that Cryan J had before him, the rigour with which he explored whether there were any
strategies that had not yet been tried and the gravity with which he approached his decision, and concluded that he had
not erred in reaching the decision that he did [49]. The Court of Appeal stressed that the judge was correct, not because of
the nature allegations (that had been dismissed) but because:
"it is not possible to hold that Judge Cryan was 'wrong', in terms of proportionality, in endorsing the outcome that he
endorsed (…) It is hard to contemplate any court ordering direct contact then and there, even with a short introductory
period as the father suggests, as being justified with respect to the welfare of this troubled boy." [52]
Their decision was not affected by a bundle of documents provided by the father that had not been before HHJ Cryan,
which should have been before the judge but did not in their opinion add anything such that the judge had been incorrectly
informed [40].
The father argued that the Cafcass reports had been inadequate in failing to record a crucial conversation between himself
and B. The Court of Appeal noted that this had not been raised previously and given all the other evidence did not justify
the re-opening of the case. The Court acknowledged the length and delay in proceedings but observed that much of the
time, rather than being 'empty' was filled with reports and attempts at re-establishing contact. The change in judicial
personnel was regrettable but did not render the process unfair in breach of the father's (or B's) procedural rights under
Article 8. Finally the Court found that the reports of the local authority, whilst held to be less than adequate by HHJ Cryan,
were not so deficient as to leave the court insufficiently appraised, particularly given the supporting evidence before the
court.
Summary by Esther Lieu, barrister, 3PB Barristers
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DE v AB [2014] EWCA Civ 1064
Background
Proceedings stemmed from an application for Schedule 1 Children Act 1989 provision for the parties' child. Following a
final hearing Senior District Judge Waller made orders:
1. refusing the mother's Schedule 1 application for financial orders for the benefit of the parties' child; and
2. granting an injunction restraining both parties from disclosing documents used in the proceedings to third parties.
The mother appealed both the injunction and the refusal of financial orders but her appeal was dismissed by Mr Justice
Bodey. The mother sought to appeal the decision of Mr Justice Bodey to the Court of Appeal. Having been refused leave
in a decision made on the papers, she applied for an oral permission hearing.
Ryder LJ had directed that the father's application for the permission hearing to be heard in private should be determined
as a preliminary issue.
The Court's Decision
Ryder LJ adopted Neuberger LJ's assessment of the law in Bank Mellat v Her Majesty's Treasury [2013] UKSC 38. Courts may
only derogate from the principle of open justice where it is strictly necessary to have a private hearing in order to achieve
justice between the parties and where the degree of privacy was kept to an absolute minimum.
Ryder LJ found that it was impossible for the permission hearing to take place without details which are the subject of the
injunction being discussed. If those details were to enter the public domain prior to the determination of any appeal, the
hearing would have destroyed the very thing, the injunction was intended to protect.
It was not necessary to sit in private as a more proportionate solution was found. No member of the public chose to attend
the hearing. As such Ryder LJ determined that the proceedings should be held in public but subject to immediate and
continuing publicity protections. Temporary orders were made pursuant to section 11 of the Contempt of Court Act 1981
which prevented the prohibited information from being disclosed into the public domain without the permission of the
court. These orders lasted to the end of the permission hearing that followed immediately.
At the conclusion of the permission hearing and after permission had been refused, Ryder LJ extended the orders made
during proceedings to protect information disclosed during the hearing. The injunction made by SDJ Waller remained in
force.
Conclusion
Ryder LJ clearly stated that an application to cause part of the appellate process to be heard in private should be very rare
indeed. The move towards increased transparency within the family courts meant that it would be a retrograde step and
potentially damage family justice if the appellate courts were to be persuaded to sit in private on anything other than an
exceptional basis.
Summary by Thomas Harvey, 1 Hare Court

Re R [2014] EWCA Civ 1110
This appeal arose following public law proceedings in respect of two half-siblings, E (a girl, aged 12) and N (a boy, aged
6). The local authority and the family courts had been involved in their lives for some time. There had been previous care
proceedings which had led to care and placement orders in respect of both children with a plan that they should be placed
in an adoptive placement together.
After it had proved impossible to find such a placement, the relationship between the children had deteriorated and the
local authority, supported by the Children's Guardian, had concluded that E needed to remain in a specialist long-term
foster placement but that adoption was still the preferred option for N.
The father (who was the father of E but not of N) wished to care for both children. He had made various improvements
in his life since the original proceedings and he applied for the care orders to be discharged. The judge had refused that
application, granted the placement order in respect of N and refused to make an order for contact between F and the
children. The father appealed against these decisions.
The application for permission to appeal had previously been adjourned with a direction that the full appeal would follow
if permission were granted. At the same time, Ryder LJ had directed that the father obtain an addendum report from Dr
Franzen, the psychologist who had reported in the original proceedings and reserved the question of whether that
evidence could be adduced as additional evidence in the appeal.
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In this judgment, the Court of Appeal emphasises that this is to be regarded as a wholly exceptional step and that litigants
should not expect the Court of Appeal to take this step in future appeals, particularly as, following the order, Dr Franzen
had been instructed to report on far more than Ryder LJ had envisaged. There is considerable criticism of the way in which
this instruction came about in the judgment.
Dr Franzen had declined to see the children again and so her assessment of their needs was based on what she had read.
She remained of the view that separation was a last resort and queried whether a long-term foster placement would greatly
benefit E. She had assessed F and concluded that there was some basis to be positive about his parenting capacity if what
he had shown in the assessment could be sustained, albeit that this assessment was conducted, as the judgment describes,
'in a vacuum'.
Having taken account of the evidence before the judge at the hearing, the judgment then goes on to consider the father's
grounds of appeal. The first ground was the judge's earlier refusal to authorise a further instruction of Dr Franzen. This
ground was rejected as the judge had correctly analysed the issues and explained his decision and the Court of Appeal
would not readily interfere with a case management decision.
The Court of Appeal also rejected the other grounds of appeal. These included complaints about unfairness in the court
procedure, including that insufficient time was given for the father's submissions, and that the father was ambushed by
evidence arriving at the last minute. These assertions were found to be incorrect. The complaint that the judge had had
insufficient evidence to weigh up the competing needs of the children was also rejected. It had been open to the judge to
adjourn for more evidence but he had clearly felt that he had sufficient evidence before him to determine the issue and
there were no grounds for criticism of that conclusion. The judge had also properly considered the competing arguments
for and against the separation of the siblings. The assertion that the judge had not conducted a proper analysis of the
options for the children was also rejected as a proper reading of the evidence and the judgment showed that this was
clearly not the case.
In relation to contact, because a placement order had been made in respect of N, the only 'live' application for contact was
in respect of E. Even taking into account E's apparently conflicting statements about whether or not she wanted to see her
father, the order refusing contact was well within the range of orders open to the judge given E's troubled presentation
and the therapeutic presentation that was about to begin.
The Court of Appeal, having given permission to appeal, decided unanimously that the appeal must be refused.
Summary by Sally Gore, barrister, Fenners Chambers

Shield v Shield [2014] EWCA Civ 1136
Within financial remedy proceedings there arose an issue as to the beneficial ownership of shares in the family company,
R. A. Shield Holdings Limited ("RASH") which was controlled by the husband but in which the wife and the parties' son,
Christopher also had shares. Christopher intervened in the financial remedy proceedings, asserting that the husband's
shares were held on trust for him.
In the early 2000s the group of companies run by the husband (inherited from his father) had been ailing and a decision
was made to seek to revive the group's fortunes in a restructuring, which took place in 2005. The essence of the
restructuring scheme required there to be a new holding company (RASH). The husband held 15,108 A shares in RASH,
the wife held 1,660 B shares and Christopher held 17,011 B shares. There were two tax advantages to the restructuring.
Firstly, as long as the husband retained the shares for life there would be business relief for the purpose of inheritance tax
on his death. Secondly, there would be an uplift from the husband's acquisition cost in the base value of his RASH shares
for CGT purposes.
The husband declared an intention at the time of the restructuring to leave his shares in RASH to Christopher, as did the
wife, and both made testamentary provisions to this effect. The restructuring had to (and did) obtain Revenue clearance.
The advice provided by tax Counsel to the parties at the time of the restricting was that in order to achieve the intended
tax benefits, the husband needed to remain the beneficial owner of the shares in his lifetime although he could form a
revocable intention to bequeath the shares to Christopher.
Christopher's case was that there was nevertheless a common intention between the husband and himself that he should
have the husband's shares on his death. He asserted that either (i) there had been constituted a common intention
constructive trust under which the husband held the shares on trust for himself for life with remainder on his death to
Christopher absolutely, or (ii) that the husband had become estopped by his agreement with Christopher from disposing
of his shares otherwise than by will to Christopher.
At first instance, Mr Nicholas Francis QC, sitting as a deputy High Court Judge, held that Christopher had no interest in
the husband's shares in RASH. He held that the husband would not have wanted to do anything inconsistent with his wish
to avoid the tax that the restructuring was intended to avoid. The Court also held that there had been no representation or
promise made by the husband on which Christopher could have placed detrimental reliance capable of giving rise to a
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trust or estoppel. It held that it was simply the husband's intention to make a bequest of the shares to Christopher and it
went no further than that.
Christopher sought permission to appeal. After some evolution in his grounds of appeal, he came to argue that the judge's
finding that there had not been the common intention had been wrong. He asserted in particular that the husband had in
2003 entered into a commitment to leave his shares to Christopher which was binding in equity. The significance of the
commitment being in 2003 was said to be that it would have pre-dated the restructuring.
Rimer LJ gave the lead judgment in the Court of Appeal, holding that:
1. The particular case advanced by Christopher on appeal that the commitment made by himself and the husband had
taken place in 2003 had not been argued at first instance. It was too late to seek to change his case at this stage.
2. The judge had made a finding on a factual issue and the appeal of that finding had no prospect of success.
Patten LJ added that even if the judge had accepted that there had been an agreement by the husband to leave his shares
by will to Christopher, that would not obviously create an immediate binding trust (either express or constructive) because
the terms of the promise would have been inconsistent with the creation of an immediate beneficial interest in
Christopher's favour. Further, for a claim for estoppel to arise, there had to be not only a promise or representation on
which detrimental reliance was placed, but also a failure to keep the promise. At the time of the trial it could not be said
that the husband's promise had not been kept.
The application for permission to appeal was therefore unanimously dismissed.
Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

ML v Sec of State for Work and Pensions [2014] UKUT 299 (AAC)-1
Appeal in the Upper Tribunal Administrative Appeals concerning calculation of gross profits for child support purposes
and in particular whether the loss from one business can be deducted from the profits of another
Upper Tribunal Judge PA Gray allowed the appeal of the decision of the Plymouth Tribunal, set that decision aside and
remade the decision as follows:
(i) The Secretary of State shall calculate the child support maintenance payable by the appellant father to the second
respondent mother upon the basis that losses from the new business 'T' shall be offset against the profits of LM LLP
which have been payable in the same tax year. The effective date of any change of maintenance calculation is the first
day of the maintenance period in which the application for supersession was made. That application was made on 13
July 2010.
(ii) Interest on the loan to fund the father's purchase of his share in LM LLP is not to be taken into account.
(iii) There is liberty to apply to the Upper Tribunal as to calculations within one month of their being issued to the
parties. This is as to mathematical calculations only; factual findings and legal conclusions cannot be challenged under
this provision.
Permission to appeal had previously been given on a limited but important issue concerning the calculation of "gross
profits" for child support purposes.
Judge P A Gray outlined that the main issue was as to whether the loss from one business, in this case the new business,
can be deducted from the profits of another, here the established partnership which generated a substantial profit.
Judge P A Gray found that the judge had fallen into error and that Section 26 of Part 2 of ITTOIA 2005 provides that losses
are to be calculated in the same way as profits;
(i) the same rules apply to income tax purposes in calculating losses of the trade as applying calculating profits.
(ii) This is subject to an express provision to the contrary.
The Upper Tribunal held that if one business has a profit, and another a loss, the two must be added together to show the
"gross profits" for child support purposes and noted that this is not "gross" for income tax purposes, as it is net of
deductible expenses.
Judge P A Gray therefore accepted the arguments put forward by the appellant that the losses are deductible from the
profits which arose in the same tax year.
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The Upper Tribunal further established that under section 17 of the Child Support Act 1991 the effective date of
supersession will be the beginning of the maintenance period in which the application (or notification) was made.
Summary by Joseph Moore, barrister, 1 Garden Court Family Law Chambers

Q v Q; Re B (A Child); Re C (A Child) [2014] EWFC 31
In this judgment the President of the Family Division reviews three recent cases involving the issue of recourse to funding
in each of which there is one individual who appears as a litigant in person. The judgment goes through the relevant
provisions of LASPO and discusses the "exceptional cases" criterion set out at Section 10(3) of LASPO whilst also
considering the accompanying guidance from the Lord Chancellor.|
The cases referred to are as follows:
Q v Q – a well-publicised recent case involving a father who appeared unrepresented. He was a convicted sex offender
who spoke no English and who wished to challenge the recommendations of an expert assessment completed within
those proceedings. The President heard the case and invited the Secretary of State for Justice to intervene for the
purposes of making submissions in respect of the funding difficulties of the father; the response that was received,
unsurprisingly, refused to consider forcing the hand of the LAA.
Re B – a case involving a father appearing in person who had been accused of rape. The father threatened to judicially
review the decision of the LAA not to grant funding and the LAA agreed to reconsider; they did so and again refused
the application for funding.
Re C – another case involving a father appearing in person who was the subject of allegations that he had raped the
child's mother.
The President discusses the relevant statutory provisions further as well as the principles set down by the Family
Procedure Rules 2010, and Article 47 of the European Charter of Fundamental Rights. He reaches the following
conclusions in respect of the issues arising in the aforementioned cases:
Translators
If all other avenues of funding are explored and no funding can be obtained by any other means, then Her Majesty's Courts
and Tribunals Service will bear the burden of the funding of interpreters and of the translation of documents, if it is
deemed to be necessary.
Attendance of experts
If the funding for the attendance of an expert for the purposes of giving evidence at a hearing cannot properly be obtained
via any other means, HMCTS has a duty to bear such costs in accordance with Rule 1.1 of the FPR 2010 and also in order
to ensure compliance with both Articles 6 and 8 of the European Convention of Human Rights.
Legal advice
The President was of the view that he could not properly come to a conclusion on the funding of legal advice, a point of
real complexity, without having had the benefit of full adversarial argument on the issue.
Legal representation at court
The President concluded that if the criterion in Section 31G(6) (of the 1984 Act) is met and the judge is satisfied that neither
the requirements of Rule 1.1 of the FPR and Articles 6 and 8 of the ECHR can otherwise be met, then HMCTS can fund this.
Summary by Michael Jones, barrister, 15 Winckley Square Chambers
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Re X and others (Deprivation of Liberty) [2014] EWCOP 25
The President heard from advocates from the Official Solicitor as advocate to the court, the Secretary of State for Health
and the Lord Chancellor and Secretary of State for Justice, the Law Society of England and Wales, the Association of
Directors of Adult Social Services, Mind, eight local authorities, two NHS clinical commissioning groups, a NHS trust and
four individuals in regard to a number of questions he had posed in order to consider how to devise a standardised and
streamlined process compatible with Article 5, enabling the Court of Protection to deal with all Deprivation of liberty
("DoL") cases in a timely but just way. His conclusions were as follows:
(1) Any authorisation of a DoL by the Court of Protection should be by a judge, not a court officer.
(2) Neither Article 5 nor the Rules requires that the initial determination of a DoL must involve an oral hearing. There
are cases where the initial determination can properly be made on the papers, so long as there is an unimpeded right
to request a speedy review at an oral hearing.
(3) A number of 'triggers' would signify the need for an oral hearing rather than a decision being made on the papers:
i) "Any contest, whether by P or by anyone else, as to any of the following matters:
a) Proof that P is 16 years old or more and is not ineligible to be deprived of liberty under the 2005 Act.
b) The basis upon which it is said that P suffers from unsoundness of mind (together with the relevant medical
evidence).
c) The nature of P's care arrangements (together with a copy of P's treatment plan) and why it is said that they
do or may amount to a deprivation of liberty.
d) The basis upon which it is said that P lacks the capacity to consent to the care arrangements (together with
the relevant medical evidence).
e) The basis upon which it is said that the arrangements are or may be imputable to the state.
f) The basis upon which it is said that the arrangements are necessary in P's best interests and why there is no
less restrictive option (including details of any investigation into less restrictive options and confirmation that
a best interests assessment, which should be attached, has been carried out).
ii) Any failure to notify P or a relevant person in his life of the application and to canvass their wishes and feelings.
iii) Any concerns arising out of the following information:
a) Any relevant wishes and feelings expressed by P and any views expressed by any relevant person.
b) Any reasons for particular urgency in determining the application
c) Any factors that ought to be brought specifically to the court's attention
iv) Any objection by P.
v) Any potential conflict with any advance decision made by P or any decision under a lasting power of attorney
or by P's deputy.
vi) If for any other reason the court thinks that an oral hearing is necessary or
appropriate."
(4) Evidence in support of DoL must comply with the three Winterwerp [Winterwerp v Netherlands (1979) 2 EHRR 387]
requirements: (i) medical evidence establishing unsoundness of mind, (ii) of a kind warranting the proposed measures
and (iii) persisting at the time when the decision is taken. Professional medical opinion is necessary to establish
unsoundness of mind, but where the facts are clear this need not involve expert psychiatric opinion. The evidence
should be succinct and focused.
(5) Neither the Rules nor the Convention require P to be joined as a party to the proceedings. The Convention does
require that P be able to participate in the proceedings in such a way as to enable P to present their case "properly and
satisfactorily": see Airey v Ireland (1979) 2 EHRR 305, para 24. P should always be given the opportunity to be joined if
they wish and whether joined as a party or not must be given the support necessary to express views about the
application and to participate in the proceedings to the extent that they wish. If P is a party to the proceedings, P must
have a litigation friend. If P is participating other than as a party, there is no need for a litigation friend.
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(6) If P requires a litigation friend, that litigation friend does not have to act by a solicitor although without a right of
audience, permission of the court to act as advocate is required.
(7) When DoL has been authorised, a review is required approximately annually unless circumstances require a shorter
period. The review must be judicial but does not require an oral hearing.
(8) A number of the COPR 2007, Practice Directions and Forms require amendment to enable a 'streamlined' Article 5
ECHR-compliant process. The President detailed those he considered required amending and the questions to be
posed in the application form.
(9) Separate applications must be made for each individual, although material generic to a number of individuals can
be contained in a single statement and attached to each individual application form.
Summary by Laura McMullan, barrister, Coram Chambers

Re ED 2014 EWHC 2731 (Fam)
The issue arising in this case was whether the court has jurisdiction to make orders concerning parental responsibility in
respect of child E, who was born in December 2011 after a brief relationship between the Polish mother and the English
father. E was a British national.
The father was not named on the birth certificate. On 16th April 2012, he made an application in person for a parental
responsibility order and a prohibitive steps order preventing the mother from removing E from the jurisdiction. At the
first hearing, the mother sought permission to be allowed to remove E to Poland for a holiday for 2 months. She gave a
formal undertaking to return E to the jurisdiction at the end of the holiday. The father withdrew his objection to this
temporary removal, and the matter was listed for further directions upon the mother's return in August. She was also
prohibited from applying for passports for herself or for E.
The mother travelled to Poland and subsequently stated that she gave the undertaking out of fear of the father, and had
no intention of returning to the jurisdiction. She asserted that she had changed her country of residence and that she and
E were now under Polish jurisdiction.
The case was complicated by a number of emails written by the father to the court that could be construed as him intending
to withdraw his applications. These resulted in the directions for the hearing being discharged, and the hearing vacated.
However, the mother's undertaking to return E to the jurisdiction was not discharged. Nor was the prohibition on her
applying for passports.
It was held, applying Re I (a child) (contact application: Jurisdiction) (Centre for Family Law and Practice and another intervening)
[2009] UKSC 10 [2010] 1 AC 31, that whenever a child is removed on the basis of an undertaking to return a child, that
undertaking amounts to an express and unequivocal acceptance that the court to which the undertaking is given retains
jurisdiction in matters of parental responsibility concerning the child until such time as the undertaking is fulfilled or
discharged.
The court therefore had jurisdiction under Art 12.3 of Council Regulation (EC) 2201/2003 (Brussels II revised) to make
parental responsibility and child arrangements orders in respect of E. However, given the passage of time, and the fact
that E had now been living in Poland for more than 2 years, the matter was adjourned with directions to consider whether
the court should exercise its powers under Art 15 of Brussels II revised to transfer the case to a court in Poland.
Summary by Martina van der Leij, barrister, Field Court Chambers

Barnett v Barnett [2014] EWHC 2678 (Fam)
Application by a wife under section 13 of the Matrimonial and Family Proceedings Act 1984 for permission to apply for
financial relief following an overseas divorce.
The parties had been married for 40 years and for the bulk of their married life they had lived in England. However, they
had lived in Bulgaria since 2009 and following separation in 2012 had divorced in Bulgaria in 2013.
The wife sought leave pursuant to section 13 of the Matrimonial and Family Proceedings Act 1984.
Holman J held, pursuant to section 15 (1) of the 1984 Act, that the English court had jurisdiction to deal with the matter as
he determined that the wife had retained her English domicile of origin.
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Holman J held that Part III of the 1984 Act makes references to "the court". The interpretation section of that Part, namely
section 27, as amended, defines that in that Part of that Act '"the court' means the High Court or the family court". Thus,
as far as the statute is concerned jurisdiction under Part III is conferred on both the High Court specifically and the family
court generally.
The question then arose as to where the substantive application should be issued if leave was granted?
The judge, pursuant to rules 14 and 15(2) of the Family Court (Composition and Distribution of Business) Rules 2014, SI
[2014] Number 840, and taking into account the need to make the most effective and efficient use of local judicial resource
and the resource of the High Court Bench, given the nature and type of the proposed substantive application, ordered that
the substantive application be issued in the family court at Stoke-on-Trent and allocated to a district judge for all further
hearings.
Holman J commented that a significant number of applications for leave under section 13 were being heard by High Court
Judges sitting at the Royal Courts of Justice when the parties and the case have no connection at all with London and the
assets and the issues are objectively small and uncomplicated. The judge further commented that this was often a waste of
private or legally aided costs and causes great inconvenience to parties who have to travel to London unnecessarily as
these types of applications were often a formality.
Holman J questioned why such applications cannot first be made to the family court sitting at some convenient and
appropriate local venue so that a district judge of the family court at that venue can make a decision as to whether or not
the requirement to make the application for leave to a High Court judge (generally in London) is displaced by application
of rule 15(2). The judge concluded that these types of cases for leave to apply for financial remedy following a foreign
divorce could easily be decided by a district judge but that it would be necessary for FPR 2010, rule 8.26(a) (which refers
to "… the hearing of the application by a judge, but not a district judge …") and which establishes that even in a local venue
of the family court a non-consent application for leave must be heard by a circuit judge or a recorder, but not by a district
judge would first have to be reconsidered.
Summary by Joseph Moore, barrister, 1 Garden Court Family Law Chambers

UF v X County Council & Others (No 2) [2014] EWCOP 18
This is a decision concerning UF, an 84 year old woman with dementia. At the time of the judgment, UF was residing at a
care home where she had been living for the past 17 months. The central issue was whether UF should remain being cared
for in the residential home or return to her home with a support package of 24-hour care.
The position of the parties was as follows: the Official Solicitor advocated on behalf of UF that she should be permitted to
return to her own home with a support package; this view was also supported by her youngest daughter, AF, and the
expert social work evidence; the local authority and UF's other children supported UF remaining in the care of the
residential home.
Cobb J's lengthy judgment considers in detail the best interests of UF, examining the meaning of 'home', the least restrictive
option and the recommendations of the expert social work evidence.
Cobb J's conclusion was that UF should remain in the care of the nursing home. Cobb J's decision was that despite UF's
expressed wish to go home, he was not satisfied that she had sufficient or consistent understanding of what was meant by
'going home'. Further, the care package suggested underestimated the challenges posed by UF and that UF was unlikely
to tolerate having carers in her home. Cobb J disagreed with the conclusions of the expert evidence which was that a return
home would be 'positive risk taking'.
Summary by Mai-Ling Savage, barrister, Fourteen

F (Habitual Residence) [2014] EWFC 26
This case was remitted for hearing to consider the issue of jurisdiction in care proceedings following the successful appeal
brought by the father: see Re F (A Child) [2014] EWCA Civ 789. The questions for the court at this hearing were whether
the child was habitually resident in England and Wales when proceedings began; if not, whether she was habitually
resident in any other country.
The family lived in Zimbabwe. The father, an American citizen, left Zimbabwe with the child and travelled to America
with her via several other countries. The mother moved to South Africa with the child's two elder siblings at the time when
she was pregnant with the parties' fourth child. The father remained in the United States with the child from September
2010 to April 2012.
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Thereafter, he travelled the world extensively with the child, returning to the United States for a matter of a few weeks.
The mother lost contact with the child. In November 2012, American Child Protective Services wrote to the father to inform
him of an investigation into the circumstances of the child. The father left for England the day after the letter was written
to him.
Whilst in England the father lived in a tent with the child. On 21 December 2012, Derbyshire County Council applied for,
and was granted, an emergency protection order. The child has been in foster care from that date.
The father contended that the child was habitually resident in the United States at the time care proceedings were begun
in England. This hearing was held 19 months after proceedings were instigated, and the four parties before the court were
unanimous in not wanting the child's future to be decided by the courts of any other country. The father's position was
that he wanted to be awarded the care of the child, and to be left to "figure out what to do next".
Setting out some general points concerning the court's approach when conducting an inquiry into a child's habitual
residence, Peter Jackson J stated that:
"[t]he court must be satisfied by evidence ... approach matters on the basis that the evaluation of the evidence is a
matter for the court with the assistance of the parties' submissions. No party bears a burden of proof. Moreover, the
evaluation is a neutral one."
Further in determining the relevant date at which the court is seised pursuant to Article 16 of Brussels II Revised, the
learned Judge held that:
"the better proper approach is that taken in somewhat analogous circumstances when determining the relevant date
for adjudication upon the threshold conditions under s.31 Children Act 1989, namely the date of the application or the
date when any earlier continuous protective measures began: Re M (A Minor) (Care Order: Threshold Conditions) [1994]
2 FLR 577."
In this case therefore, the court was seised on the date that the EPO sought and made.
Having heard oral evidence on the issue of habitual residence, the court found the mother to be a truthful witness and
preferred her account over the father's on whether there was a plan for the entire family to go to the United States.
On the evidence, it was clear that the child was habitually resident in Zimbabwe until September 2010, and the "realistic
possibilities in December 2012" were that: she was habitually resident in (1) the United States; (2) England and Wales; and
(3) she had no habitual residence.
On a narrow balance, upon considering the extremely specific and anomalous situation that the child was in (summarised
at paragraphs 50 to 51), the judge found that the child was not habitually resident in the United States. In any event, she
was not habitually resident there from April 2012 at which point the father and child led a peripatetic lifestyle, travelling
round the world for extensive periods.
The child was not habitually resident in England in the 37 days she was present here before the commencement of
proceedings. Throughout that time she had lived in a tent with the father, not knowing anyone but her father. There was
no indication of any degree of integration in a social and family environment in England and Wales at the relevant time.
On the basis that the child's habitual residence could not be determined at the relevant date, that is she was not habitually
resident anywhere, the English court had jurisdiction pursuant to Article 13 of Brussels II Revised on 21 December 2012.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

Hayes v Hayes [2014] EWHC 2694 (Ch)
Appeal of the registrar’s decision at first instance to dismiss a bankruptcy petition
Mrs Hayes (C) and Mr Hayes (T) were divorced in the 1990s. Subsequently, there were numerous disputes between them.
In 2000 an order was made requiring T to pay C's costs in relation to an appeal from family proceedings. Those costs
together with interest amounted to £52,867.36.
C issued a bankruptcy petition against T who opposed it on the basis that he had brought a cross-claim against C for
damages under the Protection from Harassment Act 1997 in 2005 (which had not come to trial). T detailed his losses as
amounting to over £1 million, almost wholly for loss of earnings. He attributed these losses, not only to the harassment
alleged against C, but also that which he alleged against a Mr Willoughby (W), an ex-employee of his business, against
whom he had taken separate proceedings for harassment in the Cambridge County Court. T was successful in the
proceedings against W alone, in that T established at trial that W had engaged in a campaign of harassment against him,
and after appeals to the Court of Appeal and the Supreme Court, that campaign has been held to be unlawful.
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T had previously made an unsuccessful application to set aside a statutory demand C had served on him in 2010. T had
similarly argued that he had the cross-claim under the Protection from Harassment Act 1997 for anxiety and financial loss
allegedly caused by C. However, at that time, T suggested that the damages would not exceed £25,000.
The judge dismissed C's bankruptcy petition and required C to pay T's costs.
C appealed this decision. There were three main grounds of appeal:
1. C should have had the opportunity to cross-examine T to test the genuineness and substance of the cross-claim which
T sought to advance.
2. The judge was wrong to find that that there was a genuine and substantial dispute as to quantum.
3. T, having lost in his application to set aside the statutory demand should not have been allowed to rely on his
cross-claim in the hearing of the petition.
The appeal came before Mr Justice Nugee, sitting in the High Court.
The background to the law was set out by the learned judge who applied Re Bayoil SA [1999] 1 WLR 147 whereby a
bankruptcy order will not be made if the debtor has a cross-claim against the creditor which exceeds the petition debt and
if there is a genuine and substantial dispute as to that cross-claim. Nugee J then followed Popley v Popley [2004] EWCA Civ
463 – that there was no absolute requirement that a debtor had to demonstrate that he had been unable to litigate his
cross-claim, and where there had been delay in the prosecution of a cross-claim, that delay could not be such as to throw
real doubt on the genuineness of the cross-claim.

Cross examination
C sought to rely on CPR 32.5 which provides:
"Use at trial of witness statements which have been served: 35.2(1) if (a) a party has served a witness statement; and
(b) he wishes to rely at trial on the evidence of a witness who made the statement, he must call the witness to give oral
evidence unless the court orders otherwise or he puts in his statement as hearsay evidence."
The judge refused to accept this submission stating that it was clear that the practice in insolvency proceedings before the
CPR was that questions as to whether the petition debt or a cross-claim were the subject of a genuine and serious dispute
were to be decided without any cross-examination.
The judge went on to highlight that Part 6 of the Insolvency Rules sets out the practice required in relation to petitions for
bankruptcy, underlining that the only evidence which is necessary in support of the petition is the verification of the
petition which is required by Rule 6.12. The judge reasoned that that means the normal procedure envisaged by the
Insolvency Rules does not envisage the petitioner appearing to give oral evidence to prove the debt and in all ordinary
circumstances it is neither necessary nor the practice to do so. However, the judge held that the insolvency court must have
an inherent power to give directions for the hearing of the petition and it may be appropriate in certain cases to require
cross-examination. He went on to conclude that this case did not require cross-examination for the following three reasons:
1. This was a case management decision which is difficult to disturb.
2. A judge hearing an appeal should be slow to depart from what is said to be the regular practice of the registrars
without very good reason.
3. The basis of the practice in company winding up or bankruptcy is that the insolvency court is not generally a suitable
forum for trying factual disputes.

Quantum
In relation to the dispute over quantum the judge held that:
'The question for the registrar is whether he considered there was a genuine issue raised which needed to be decided at a
trial rather than being capable of being dismissed at the hearing before him as having no real substance to it.'
He concluded that:
'it seems to me it is a matter for the Registrar's judgment whether the petition falls to be dismissed on the basis that
there is a genuine and substantial dispute that cannot be resolved on the hearing of the petition and that requires to be
determined at a trial.'
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He did not consider that it was possible to disturb the assessment which the Registrar made.

Cross-claim
In relation to T having already relied upon his cross-claim, the judge relied upon a number of authorities, the primary one
being Turner v Royal Bank of Scotland [2000] BPIR 683. He summarised the authorities as follows:
'Firstly, that if all that is involved is a re-run of exactly the same arguments on exactly the same material as before the
court on an application to set aside a statutory demand, the court will not generally entertain the same material on the
hearing of the petition. Secondly, if there is something new, whether that be something new in the form of evidence
or something new in the form of arguments, some new material before the court, that is a matter which can and no
doubt should be taken into account by the court. Thirdly, the strict application of the criteria in Ladd v Marshall do
not apply, but the fact that matter was not put before the court on the previous occasion is something which the court
can take into account in the exercise of its discretion.'
He then held that there plainly was new material, the argument was not the same and it would be wrong to bankrupt T
on the basis that the cross-claim which was now being pursued had not previously been put forward on that basis, but had
been put on a more limited basis.
Summary by Joshua Viney,barrister, 1 Hare Court

AB (A Child - Temporary Leave to Remove from Jurisdiction - Expert Evidence)
[2014] EWHC 2758 (Fam)
The parents of AB (now aged six) had been involved in lengthy private law proceedings following the breakdown of their
marriage. The father was of Indian parentage but had lived all his life in the UK. The mother had lived in India throughout
her life until the parents' arranged marriage and had no other family in the UK. This application arose out of the mother's
wish to take AB on a three-week holiday to India to visit family.
The mother gave evidence about her ties in the UK, the fact that she did not wish to reside in India, and various assurances
about her proposed return to the UK at the end of the holiday.
The court had considered an expert report used in another, similar, case, from a lawyer with a dual qualification in Indian
and English law. This had concerned what safeguards could be put in place in India to alleviate the father' s concerns and
what the legal position would be in the event that the mother decided not to return. His report made it clear that the father
would have to take court proceedings in India, that these would be lengthy proceedings, and that orders made by the High
Court in this country would be only one factor to take into account; the Indian courts would make their own independent
decision based on the child's welfare.
The judgment summarises the guiding principles for applications of this type found in the cases of Re R (A child) [2013]
EWCA Civ 1115 and Re K (Removal from jurisdiction: Practice) [1999] 1 FLR 1084. Re R, approving what had been said in Re
K, sets out the three factors that need to be balanced:
a) the magnitude of the risk of breach of the order if permission is given;
b) the magnitude of the consequence of breach if it occurs; and
c) the level of security that may be achieved by building in to the arrangements all of the available safeguards.
Having considered the magnitude of the risk that the mother might not return, the judge held that there was such a risk
and it was low to medium, taking into account in particular her ties to this country. The consequences of a breach would
be detrimental to AB's welfare based on the Cafcass Officer's view that the limited access he had to his paternal family was
not in his interests. As for the safeguards offered by the mother, the judge found that these would not offer any realistic
safeguards in India.
Taking all of these matters into account, the mother's application to temporarily remove AB from the jurisdiction was
refused.
The judgment also contains a lengthy description of the history of the mother's application to the Legal Aid Agency for
prior authority to instruct the dual qualified lawyer to report in this case. That application was ultimately refused. The
LAA had queried whether the lawyer, Mr Kumar, was an 'expert' for whom prior authority for funding could be given.
The judge concludes that he is 'in no doubt' that Mr Kumar is such an expert although the LAA had concluded that he was
not. The judgment is critical of this decision and also of the LAA's approach in light of the decision in JG v The Lord
Chancellor & Ors [2014] EWCA Civ 656. The LAA had refused prior authority, using arguments based on the Access to
Justice Act that had been roundly rejected in that case.
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The judge queries the adequacy of training of LAA staff in determining applications for prior authority. He also comments
on the fact that the mother's solicitors had had to submit their application three times before the LAA acknowledged that
they had received it and the number of letters and emails that it took to get an 'in principle' agreement to fund a
non-solicitor expert in Indian law. The judge is also critical of the resistance of the LAA to approving funding for an expert
in foreign law when the application is to remove a child in the jurisdiction to a non-Hague Convention country.
Summary by Sally Gore, barrister, Fenners Chambers

MD v AA & Another [2014] EWHC 2756 (Fam)
The child, now aged 7, had been the subject of long-running litigation between his parents in Romania, which had
continued since November 2007. The parents were both Romanian and had met in 2003 when both working in England.
They were in a relationship between 2004 and 2007 and the child was born in November 2006. Notwithstanding that the
child had always lived in England, the parties had chosen to litigate about him in Romania and the Romanian Court had,
with one exception, entertained the litigation. Over the course of six years, there had been eight main orders in respect of
the custody of the child, with every previous order being the subject of an appeal or re-hearing, some awarding custody
to the mother and some to the father.
The final order within the proceedings in Romania was made in the Bucharest Court of Appeal on 27 November 2013,
which had established the child's residence with the father. The father then applied in England on 5 February 2014 for the
recognition and registration of the order of 27 November 2013 and his application was granted. An order was made on 6
February for the disclosure by the mother of the child's whereabouts. A number of further hearings took place between
February and May 2014 concerning the enforcement of the order, the result of which was that the child was initially placed
in his father's care, and by May 2014 was spending roughly equal amounts of time with the mother and the father.
At a hearing on 1 May 2014 Peter Jackson J joined the child as a party, not so that any enquiries could be made into his
welfare by a Guardian, but rather so that legal argument could be presented on his behalf. Peter Jackson J commented that
the joinder of the child had been very much in the same spirit in which the child was joined in the Court of Appeal decision
of Re H (Jurisdiction) [2014] EWCA Civ 1101.
On 18 June 2014 the mother lodged an appeal against the registration orders. She also commenced fresh custody
proceedings in Romania, which were listed for a first hearing in September 2014 and which, the Court was informed, could
be lengthy.
Peter Jackson J set out the legal principles which applied to applications for registration of foreign orders under BIIR.
Issues concerning parental responsibility are governed by Articles 21-39 of BIIR - the Council Regulation (EC) No.
2201/2003 (Brussels II Revised Regulation 2003). Article 21(1) provides that a judgment given in a Member State shall be
recognised in another Member State without any special procedure being required. Article 21(2) allows any interested
party to apply for a decision that the judgment be or not be recognised. Article 23(a)-(g) sets out seven grounds on which
a judgment shall not be recognised.
In this case, the mother relied on grounds (a) to (d), asserting that:
(a) Recognition would be contrary to public policy taking account of David's best interests.
(b) The child was not given an opportunity to be heard, in violation of the fundamental principles of procedure in this
jurisdiction.
(c) She herself was not served with the father's application that led to the November 2013 decision and was not enabled
to defend those proceedings.
(d) She was not given the opportunity to be heard in those proceedings.
A further ground to the mother's appeal was that there had been serious shortcomings in the process of registration of the
order.
Peter Jackson J held that the mother's appeal succeeded under Article 23(b) because David was not given an opportunity
to be heard in the Romanian proceedings (see paragraphs 75 to 104). The decision of the Romanian Court had not been
taken in urgency and there had been no recent and independent source of information about the child's wishes and
feelings before the Romanian Court when the order was made. He also allowed the appeal under Articles 23(c) and (d) in
that the mother was not effectively served and was not given an opportunity to be heard (see paragraphs 106 – 124).
The mother's appeal under Article 23(a), i.e. public policy, was dismissed (see paragraphs 69 – 74). Although a transfer of
the child to the father's care would be painful and might be damaging, the father did have a substantial relationship with
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the child and there were no concerns about his abilities as a parent. The decision of the Romanian Court was not so extreme
as to warrant the withholding of recognition under Article 23(a).
Turning to the further ground in relation to the registration procedure, Peter Jackson J held that there had been procedural
shortcomings for which neither parent bore responsibility. He held that the order of 7 February 2014 must be set aside
owing to four procedural failures: (i) there had been no judgment (original or translation) exhibited to the application (ii)
there had been no Annex II certificate, (iii) there was no service of the application on the respondent and (iv) time for
enforcement had been abridged when there had been no urgency. These procedural defects had been noted at the hearing
on 1st May and Peter Jackson J had given the father another opportunity to apply for registration, which he did and a
further registration order was made on 19th May. Although there had also been some procedural defects with this order,
none had any practical effect on the case and Peter Jackson J held that he would not allow the appeal against the order of
19th May on this particular ground.
Peter Jackson J's order was therefore that in the case of both orders, recognition must be refused under Article 23(b), (c)
and (d) and that the order of 7th February must be quashed for procedural defects.
He directed that his judgment be sent to the Central Family Court in order that urgent attention could be given to the
operation of the registration process there.
Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

GW v A Local Authority & Another [2014] EWCOP 20
The Court of Protection was concerned with applications in relation to a 48 year old woman, GW, who suffered from
Huntington's disease and who was accommodated in a unit in a residential home specialising in caring for sufferers of the
condition. At first instance, it was held by HHJ Marston that:
(1) GW had capacity to litigate in the proceedings;
(2) GW lacked capacity to decide to leave the residential unit unescorted or to make decisions as to her care and residence;
(3) in the light of the decision in the Supreme Court in the Cheshire West case the regime on the unit amounted to a
situation in which GW was subjected to continuous supervision and control, and could not leave without prior
approval and support, and therefore amounted to a deprivation of liberty;
(4) the arrangements whereunder GW was unable to leave the unit without prior approval and unaccompanied were
in her best interests.
GW appealed. The notice of appeal had raised two issues: (1) whether the learned judge erred in law in concluding that
GW lacks capacity to leave and return to her residence unescorted and to make decisions concerning her care and
residence and (2) whether the learned judge erred in refusing permission to appeal against an earlier decision by a district
judge to make an interim order under s. 48 of the Mental Capacity Act 2005 which had the effect of depriving GW of her
liberty.
The appeal came before Baker J. It was conceded on behalf of the appellant that the appeal in relation to the second point
could only be heard by the Court of Appeal (pursuant to rule 182 of the Court of Protection Rules 2007) because it was a
second appeal. Baker J therefore only determined the appeal on the issue of capacity.
Baker J recalled that rule 179(3) of the Court of Protection Rules 2007 provides that "the appeal judge will allow an appeal
where the decision of the first instance judge was (a) wrong or (b) unjust because of a serious procedural or other
irregularity in the proceedings before the first instance judge." He also bore in mind that the presumption of capacity is
enshrined in s. 1 of the Act and that capacity is issue specific and is a combined question of fact and law for the court to
determine on the evidence, including the evidence of P. He noted that the definition of capacity in the 2005 Act contains
two elements – a diagnostic test, namely whether the person has an impairment of or disturbance in the functioning of the
mind or brain, and a functional test, namely whether as a result of that impairment she is unable to make a decision by
understanding, retaining or weighing or communicating that decision. Both the diagnostic and the functional test must be
met before a person can be held to lack capacity.
The case presented on behalf of GW was that the judge had failed to carry out a proper evaluation of capacity in five key
respects. It was argued that:
1. The judge had adopted a review of the expert evidence rather than attempting himself to find out whether the
functional test was met, in a manner which failed to follow the guidance provided in CC v KK [2012] EWHC 2136 (COP)
and Re TZ (No.2) [2014] EWCOP 973.
2. The judge had failed to attach proper weight to the written and oral evidence of GW or explain why he rejected it in
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favour of the evidence given by the experts instructed.
3. The judge had wrongly conflated the diagnostic test with the functional test.
4. The judge failed to have regard to the statutory principles in s. 1 (3) and (4) of the Act. S 1(3) provides that a person
is not to be treated as unable to make a decision unless all practicable steps to help him to do so have been taken
without success. S. 1(4) provides that a person is not to be treated as unable to make a decision merely because he
makes an unwise decision.
5. The judge had failed to consider and give appropriate weight to the risk of following the "protection imperative",
namely the risk that a capacity assessment will be unduly influenced by a perceived need to protect the individual
rather than guided by a purely objective analysis.
Baker J rejected each of the above grounds. On a careful review of the evidence and the judgement, he considered that the
judge had carried his own analysis of whether the functional test was satisfied and had explained how he had performed
the same task as the experts and come to the same conclusion.
Baker J also held that the judge had explained why he had rejected the evidence of GW, which was because of his finding
that she had minimized her problems. Further the judge had not conflated the diagnostic test with the functional test.
Rather, he had correctly considered that information relevant to the decision for the purposes of s. 3 included the fact that
GW, as a result of her significant cognitive deficit, was exposed to a risk of harm if she left the unit unescorted. The issues
were therefore interlinked, but the judge had not "conflated" them.
Neither had the judge, in the view of Baker J, failed to have regard to the principles in s1(3) and (4) of the Act. The evidence
before him had included many examples of how professional had considered how GW could be assisted to make decisions
about unescorted leave.
Finally, Baker J rejected the submissions that the judge had failed to consider s1(4) (i.e. that a person should not be treated
as lacking capacity simply because she makes an unwise decision) and that he had failed to consider the risk of following
the "protection imperative". His finding was not that GW would merely unwisely leave the home unaccompanied, but that
she lacked awareness of the risk and sufficient problem solving ability to make the decision for herself. He had specifically
considered and rejected the idea that the experts had been excessively risk averse.
Therefore, whilst expressing "profound sympathy" for GW, Baker J dismissed the appeal.
Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

G (A Child) [2014] EWCA Civ 1173
Contact in care order made authorising local authority not to facilitate contact between 10 year old child with parents and
eldest sibling on the basis that to do so would prevent her having contact with younger siblings in adoptive placement –
eldest sibling and parents appealing to Court of Appeal – appeal allowed and remitted for re-hearing.
The mother and father had four children: L, aged 15, E, aged 10½, A, aged 6 and C, aged 3¾. At the conclusion of care
proceedings in May 2012 the three younger children were made the subject of care and placement orders. L was to remain
living with the father and his wife. It proved impossible to find an adoptive placement for all three of the younger children
but a placement was found for A and C together, which was to be outside of the UK. A and C were placed with the
adopters in July 2013 and an adoption application was pending. The local authority's care plan in relation to E changed to
being one of long term fostering.
The issue at the centre of the appeal was the issue of contact between E and the rest of her family. The prospective adopters
of A and C had indicated their willingness to facilitate inter-sibling contact between A and C and E, but only on the basis
that E did not have continuing contact with her parents or L, because if she did, it was inevitable that the confidentiality
of the adoptive placement as regards the parents would not be maintained. The local authority's and the Guardian's
positions were to invite the court to make an order under section 34(4) authorising the refusal of contact between E and
the parents and L on the basis that it was planned that she would have contact with A and C. At first instance the judge
had indeed made such an order.
The father, the mother and L appealed to the Court of Appeal.
Held, per McFarlane LJ (with whom Aikens LJ agreed):
1. Whilst the judge deserved respect for the manner in which she had approached the very difficult decision, she had
not taken into consideration a number of significant matters, the omission of which rendered the judicial analysis
unsafe.
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2. The judge had failed to look into the future and to consider whether, in two or three years time (rather than now),
the importance to E of maintaining contact with A and C justified having no direct contact with her relatives in this
country.
3. She had also insufficiently assessed the potential for unstructured contact between E and her parents via social
media, given its potential to cut across the embargo on contact.
4. The judge had proceeded on the basis that, if face to face contact with A and C failed, it would be likely that contact
with the father and L would be re-established, whereas, in reality, that situation would be complicated by the
knowledge that E may have gained through contact with A and C and there would be a need for a root and branch
reappraisal of the options at that stage [paragraph 34].
5. The "conventional starting point" for children in long term foster care was to have "fairly regular direct contact unless
there are specific child forces reasons for taking an alternative course". The Court was: "struck by the apparent absence
of consideration of the impact on E, once she reaches the end of her time in care, if she has not maintained any
relationship with members of her family in this country during the intervening 7 or 8 years" [paragraph 35].
The Court of Appeal therefore allowed the appeal and directed that the matter be remitted to a different judge for fresh
consideration (with up to date evidence of E's wishes and feelings) whilst expressing no view as to what the eventual
outcome should be.
Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

P (A Child) [2014] EWCA Civ 1174
This was an appeal against the refusal by a circuit judge to grant an adoption order to a step-parent. The children's mother
had relocated to England with both children from Poland in 2007. She had formed a relationship with the appellant shortly
afterwards but she was not married to him. The children were D, aged 14, whose father had never been married to D's
mother, and his half-sister, A, aged 12 years. Her father had been married to the children's mother but they had divorced
in 2005 and she had not had any contact with her father since this date. D's father's whereabouts were unknown. For the
purposes of service, the application had been sent to A's father's last-known address but this had not elicited a response
so it was unclear whether he was aware of the application.
In the absence of evidence about Polish family law, the first instance judge had proceeded on the basis that the law on
parental responsibility mirrored that in this country, in which case, A's father would have parental responsibility for her
but D's father would not have parental responsibility for him.
An application by one person who is the partner of a child's parent is made under s.51(2), Adoption and Children Act 2002.
Section 47(2)(c) also applied in this case. That is, the court needed to be satisfied that, in the absence of consent, the consent
to adoption of a parent with parental responsibility should be dispensed with. As the children's mother was consenting
to her partner adopting the children, this provision only applied to A's father, because D's father was deemed not to have
parental responsibility for him.
Having considered the meaning of 'required' in s.47(2)(c) and the welfare checklist in s.1 of the 2002 Act, the judge had
concluded that A's welfare did not require that her father's consent to adoption was dispensed with. He regarded it as too
draconian a step to strip her birth father of his parental responsibility, particularly as there were other ways for the
stepfather to acquire parental responsibility, and the refusal of the order would make little or no difference to A's day to
day life. He therefore refused the application to adopt A.
As the appellant and the children's mother had stipulated that they did not wish the children to make different decisions
in respect of the two children, the consequence of refusing the application in relation to A was that the application in
relation to D was also refused.
In deciding to allow the appeal, McFarlane LJ, giving the judgment of the Court of Appeal, set out that proportionality is
the key factor to consider when deciding whether a child's welfare requires their parent's consent to adoption to be
dispensed with. The approach of the ECtHR in Soderback v Sweden should be applied . The central points from that
judgment that are likely to be important are:
a) There is a distinction to be drawn between adoption in the context of compulsory, permanent placement outside the
family against the wishes of parents (for example as in Johansen v Norway) and a step-parent adoption where, by
definition, the child is remaining in the care of one or other of his parents;
b) Factors which are likely to reduce the degree of interference with the Art 8 rights of the child and the non-consenting
parent ['Parent B'], and thereby make it more likely that adoption is a proportionate measure are:
i) Where Parent B has not had the care of the child or otherwise asserted his or her responsibility for the child;
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ii) Where Parent B has had only infrequent or no contact with the child;
iii) Where there is a particularly well established family unit in the home of the parent and step-parent in which 'de
facto' family ties have existed for a significant period.
The facts of this case were extremely similar to Soderback v Sweden. In applying the legal test, the factors that the Court
of Appeal deemed to be particularly relevant were that A had had no contact with her father for approximately nine years;
he had made no attempts in that time to exercise his parental responsibility and in another six years she would be an adult
and the ability of any father to exercise parental responsibility over her would diminish over that period. The separation
of A from her father had been consolidated by the decision of the Polish Court to give the mother permission to relocate
with both children to the UK. A's mother was in a committed family relationship with the appellant and had been for a
number of years. The detriment, in Article 8 terms, to either of the children and their fathers of extinguishing the fathers'
parental responsibility was negligible. Having considered the earlier decision of Re P (Placement Order: Parental Consent),
it was clear that the judge had attached too high a threshold to the interpretation of the word 'requires' in s.47(2)(c).
Summary by Sally Gore, barrister, Fenners Chambers

Re P (Recognition and Registration of Orders under the 1996 Hague Child
Protection Convention) [2014] EWHC 2845 (Fam)
In this judgment Moylan J (in his capacity as one of two judges from England and Wales designated to the International
Hague Network of Judges) provides a practical guide to the procedure for recognition or registration of an order made in
another Contracting State under the 1996 Hague Child Protection Convention and he stresses the need to apply the
procedural rules with a light touch.
The father applied to register an order made in the Family Court of Australia granting the mother permission to relocate
the parties' child to the United Kingdom and making provision stipulating what time the child shall spend with the father;
the application was supported by the mother.
The 1996 Convention came into force in the UK on 1 November 2012. An order made in another Contracting State is
recognised automatically in England & Wales (Art 23(1)) but there is scope for one party to seek to challenge recognition
without limit of time (Art 23(2)). In order to procure certainty about the efficacy of an order made in one Contracting State
in another the Convention provides two alternative steps:
(a) a request for a decision on recognition or non-recognition (Art 24);
(b) a request that an order be declared enforceable or registered for the purpose of enforcement (Art 26).
The procedure under Article 26 is mandatory before the order can be enforced. FPR Part 31 and PD31A deal with the
procedure to register an order in accordance with Article 26 (no procedure is provided in respect of a declaration of
enforceability).
The application should be made to the Principal Registry by Form C69 and the supporting documents and information are
referred to in r.31.4(2)(b) and set out in PD31A. Moylan J criticises the formalities required by the Rules, which challenge
the provision of Article 26 that the procedure must be "simple and rapid". He notes that r.31.5 states:
"(1)…where the person making an application under this Part does not produce the documents required by rule
31.4(2)(b) the court may –
(a) fix a time within which the documents are to be produced;
(b) accept equivalent documents; or
(c) dispense with production of the documents if the court considers it has sufficient information."
Rule 31.8 provides that submissions cannot be made by the respondent or any child at this stage of the process (the
opportunity to challenge recognition or registration is by way of appeal).
In the instant case Moylan J was provided with a copy of the Australian order directly by the judge who made the order
in the Family Court of Australia (a fellow member of the International Hague Network of Judges) and the mother did not
oppose the application. Although the father had not complied with a number of procedural requirements of the Rules,
these were dispensed with in accordance with r.31.5(1)(c).
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Such an application must be made to the High Court and, at present, may be made by email to
rcj.familyhighcourt@hmcts.gsi.gov.uk (there is no fee); the application will then be considered by a district judge of the
Principal Registry. While stressing the importance of due process, Moylan J emphasised the need for a light touch and
suggested that, when what is being sought is essentially a mirror order, then "it will often not be necessary to have the raft
of documents and information as required by the rules". In particular, it may well be impossible for the applicant to
provide an address for service within the jurisdiction of England and Wales.
Summary by George Gordon, barrister, 1 King's Bench Walk

SK v TK [2013] EWHC 834 (Fam)
This was the final hearing in the wife's application for a financial remedy before Moor J.
The parties had been married for 17 years and had two teenage children, both of whom were at fee paying schools.
The net assets were calculated to be £18,036,187. This figure was arrived at following Moor J's determination as to the value
of the company Limelight, in which the husband held a 74.5% shareholding. Moor J held the value of the company to be
£4,023,000, which he acknowledged was a conservative figure. Moor J said that the conservative approach to the valuation
was right given his dismissal of the husband's argument that his taking on the risk of retaining the shareholding justified
a departure from equality (more on this below).
The wife's position was that there should be an equal split of the capital assets, a clean break as between the parties, orders
for the husband to meet the cost of the children's schooling, university education and an order for child maintenance at the
rate of £20,000 per child p/a.
The husband's position was that there should be a 60/40 split of the capital assets in his favour, a clean break, an order that
the parties share the cost of the children's schooling and education in the same division as the capital split and no order
for child maintenance on the basis that the care of the children was shared equally between the parties.
The husband argued for a departure from equality on three grounds:
1. His special contribution
2. His bringing of pre-acquired assets to the marriage
3. The risk of taking the shareholding in Limelight as part of his share.
Moor J found against him on each of the grounds.

Background
The parties met in the USA in 1993 when the husband was working there. In November 1993, the wife gave up her job in
the UK and moved to be with the husband. They married in 1994.
The wife was a nurse; the husband was then working for a technology company. Moor J described him now as a
'technology entrepreneur'.
In 1992, the husband had wanted to start a company. He devised a business plan and proposed the idea to two of his
colleagues. One of the husband's colleagues left his job to begin the company and the husband and his other colleague both
put up £10,000. The company, Vision was incorporated in 1992 and had its first customer in early 1993. H was, at this stage,
a 'sleeping partner'.
As at 31st December 1993, the company had net assets of £24,853 which had risen to £84,653 by the end of 1994.
The husband began working for Vision after the parties married in 1994, when they returned to the UK. At that time he
acquired a one-third shareholding in Vision. The company went from strength to strength. For the year ending 31st
December 1996, the turnover of the company was £1,027,611 with profits before tax of £193,259. The turnover rose to
£1,832,357 for the year ending 31st December 1997 with profits before tax of £336,194.
An offer to buy the company for £15m was received in 1997, and for £20m in 1998. The company was sold in the spring of
2000 for £36m (although this figure included shares in another company and a significant "earn out" related to future
profits). By the time the husband left the business in 2004, he had received total consideration for the sale of around £12
million gross, which was subject to CGT at 10%.
In 2004, the husband had started Limehouse, which Moor J described as a 'good solid business.'
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Moor J considered each of the husband's three arguments in turn.

Special contribution
Moor J reminded himself that only in exceptional circumstances will there be a 'special contribution' so as to justify a
departure from equality. Moor J found that the husband was a 'very able businessman' who had a 'number of important
skills that have enabled him to create two very successful businesses'.
However, Moor J was quite satisfied that this did not amount to a 'special contribution'; it would not be accurate to
describe the husband as a 'genius', and while the extent of his business success was 'rare', it could not be said to be
'exceptional'. Moor J did not get any impression that it would be something that would be inequitable for him to disregard.
Moor J stated that he was not laying down a rule that there cannot have been a special contribution if the assets fall below
£20m, but he said it was a factor that the husband's business has not been so great a success as to generate truly vast wealth.
His contribution did not justify a greater share than should be received by the wife who had contributed equally valuably
to the best of her ability.

Pre-acquired assets
Moor J could not accept the husband's case in this respect for two reasons. First, he found that Vision had no significant
value as at the date that the relationship of the parties became one of permanence. Second, the husband had not, at that
stage, made sufficient contribution to Vision to justify any such claim.
Moor J, referencing the arguments that had been successful in Jones v Jones, said:
"He cannot rely on a springboard because he had not yet arrived at the swimming pool let alone got onto the diving
board. The hard work was yet to come."

Risk
As to there being a departure from equality on the basis of the risk of retaining the shareholding in Limehouse, Moor J
dismissed the husband's argument for the following reasons:
a) The husband very much wanted to retain the shares. Whilst he therefore had all the risk he also had all the
opportunity of the years ahead.
b) The value of the husband's interest in the company is only about one-quarter of the overall assets; it is not a case
where all his eggs are in one basket.
c) The husband has a significant earning capacity that the wife does not have.
d) Until sale of the company (when the husband is likely to received 50% of the proceeds) he has a 75% interest in the
company and will receive 75% of any dividends.
e) The risk can be factored into the valuation of the company rather than the division of assets between the parties.

Conclusion
Moor J concluded that this was a clear case for an equal division of assets.
As to the costs of the children he directed that the parties should bear equally the cost of schooling and education (due to
the equal capital split), and that the husband should pay child maintenance of £10,000 per child p/a. Moor J accepted that
the care of the children was equally shared but held that a child maintenance order was appropriate given the husband's
earning capacity.
Moor J found that when the children proceeded to higher education, their individual costs of living (to include their
accommodation) will be between £12,000 and £15,000 per annum per child. If the husband was prepared to undertake to
be responsible for those costs in full, then the periodical payments order would terminate at the end of secondary
education. If not, the costs would be shared equally between the parents and the periodical payments order would reduce
to £6,750 per annum per child.
Summary by Amy Perkins, Barrister, 1 Hare Court
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Suffolk County Council v DL [2014] EWFC 29
The local authority had issued care proceedings in respect of an eight week old child born in the UK to a Lithuanian mother
who had lived in the UK for 6 years. The mother, who had drug addiction problems, supported placement of the child
with her parents in Lithuania. The local authority was actively assessing the possibility of this placement.
The case came before Mrs Justice Parker for directions. The issue was whether the court should make a request (pursuant
to Article 15 of BIIR) for the Lithuanian court to assume jurisdiction.
Having noted that, although habitually resident in the UK, the child had undoubted connections to Lithuania. Parker J
considered the recent relevant case law from which emerged consensus that, in respect of Article 15 requests, delay was
"pivotal" The questions of best interests and which court should have jurisdiction were interlinked and that "best interests"
in Article 15(1) relates to best interests in respect of transfer and not best interests overall.
Recent case law establishing that there was no drawback to making a request to another member state whilst the court in
this jurisdiction was assessing a parent, was equally applicable to circumstances where the assessment was of relatives
abroad. The aim was to avoid delay and to progress the case.
Anecdote and experience suggested that, when complying with Article 56 (pursuant to which a local authority considering
placement of a child in public/foster care in another member state must consult through the relevant body in that
jurisdiction) informal approaches were not always successful. A formal request under Article 15 was likely to be more
expeditious.
It was appropriate to conduct a "pros and cons" analysis in respect of the best interests. Although there was no certainty
as to what the Lithuanian authorities might do, the making of the request at this juncture had no drawbacks and might
well "enhance" the decision-making process.
Accordingly, (with the agreement of all parties) the Article 15(3) request should be made. The case was to be remitted back
to a local s.9 Judge for monitoring and /or planning to final hearing should Lithuania decline jurisdiction.
Summary by Katy Rensten barrister, Coram Chambers

Suffolk County Council v H [2014] EWHC 2830 (Fam)
Committal proceedings in respect of father of child who was the subject of a care order, following the father's threats to
the local authority concerned. Father committed to prison for contempt of court. The contempt was subsequently purged
and the father released.
The local authority issued care proceedings in relation to T, a boy born in 2010, which resulted in HHJ Newton making a
care order and a placement order for adoption in August 2013. T's father, H, appealed those orders unsuccessfully before
the Court of Appeal.
Then in February 2014, H sent a DVD to several employees of Suffolk County Council which suggested that H was
"Coming for T". In that DVD, H accused social workers of misleading the court; showed images of individuals who had
been bound and gagged, one of whom had a gun against his head; displayed contemporary photographs of T and some
of T's social care records; and threatened that if the local authority did not reverse the adoption plan then H would "Go
public".
Consequently, following an application by the local authority, Eleanor King J made an injunctive order in April 2014. In
summary, that order prevented H from distributing or publicising the DVD or T's case papers in any way, and prevented
H from contacting the local authority's employees, other than through his instructing solicitor.
H breached that injunction by posting the DVD (and subsequent related films) on YouTube; threatening to send the DVD
to various media companies; tweeting the video to celebrities, politicians and media organisations; writing to local
authority staff; and threatening to publicise details of T's foster placement.
When the matter came before HHJ Bellamy in June 2014, H threatened to kill the local authority service manager. The
judge found that to be a contempt in the face of the court and adjourned sentencing.
In July 2014, Moor J considered sentencing, and H accepted the contempt and breach of the injunctive order. In mitigation,
H submitted that he had anonymised parts of the DVD before uploading it. H spoke directly to the judge and apologised
for his comment at court to the local authority service manager. The judge, however, gained the impression that H
intended to continue to breach the terms of the injunction, and found all the breaches proved to the criminal standard.
Taking the view that H's behaviour had been too serious for punishment by fine or suspended sentence, the judge
sentenced H to two months' imprisonment for his various breaches of the injunction (to run concurrently) and a
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consecutive one month for contempt in the face of the court. The judge offered to consider any application by H to purge
his contempt.
In August 2014, H applied to Moor J to purge his contempt. H told the judge that he would comply with the order and that
his time in prison had been wretched. The judge accepted H's application and ordered his release from prison.
Summary by Sara Hunton, Barrister, Field Court Chambers

MAP v RAP [2013] EWHC 4784 (Fam)
The wife sought permission out of time to appeal a financial consent order made in 2012. The grounds advanced were that:
the wife had lacked capacity at the relevant time; the court had not had information about this; the wife had been exploited
by the husband; the wife had had inadequate knowledge and no legal advice; and, that the terms of the order provided for
such an unequal division of income and assets as to be unfair.
The parties had married in 1981 and were separated by 2010. The wife had a diagnosis of bipolar affective disorder, had
been sectioned under the Mental Health Act 1983 in 2007, 2008 and 2011, and had spent time in psychiatric units abroad.
At times through the period during which the consent order was negotiated she was in psychiatric care and she was often
without legal assistance. The question of capacity had been raised in correspondence. The consent order, statement of
information and correspondence received by the court gave rise to some concerns about the extent of the wife's
engagement and consent. Substantively, it was submitted, the effect of the order was to divide the capital at about 80/20
in favour of the husband.
As to the law relating to capacity and compromise, Mostyn J noted CPR rule 21.10 which provides that a compromise of
proceedings by or against a protected party shall not be valid unless it is approved by the court, and that the protected
party must have a litigation friend. The FPR contain no equivalent provision. As to awareness of capacity, Mostyn J cited
the decision of Bean J in Dunhill v Burgin [2013] All ER 482, where it was said that a lack of capacity by one party entering
a compromise operates to invalidate the consent order, even if neither the parties nor the court were aware of it. This
decision was overturned in the Court of Appeal ([2012] EWCA (Civ) 397), but permission has been granted to appeal to
the Supreme Court and the matter is yet to be heard. Mostyn J agreed with the Bean J, and expressed himself satisfied that
an (unknown) lack of capacity would serve to invalidate a consent order.
In terms of procedure, Mostyn J preferred the power under the FPR rule 4.1(6) to revoke an order to the procedure required
under PD 30A, whereby a consent order can only be challenged by appeal. His reasoning was that the appeal route is
mandatory where there is no real challenge to the validity to the consent order, for example where there is a Barder challenge.
Mostyn J went on to consider the facts. The judge noted that PD 15B para 1.3 now places a duty on solicitors to inform the
court if they have concerns about a party's capacity. He also noted Arden LJ's comments in Bailey v Warren [2006] EWCA
(Civ) 51 about assessing capacity to conduct proceedings.
On the facts, vitiation for lack of capacity in this case was "distinctly arguable" and a first-instance hearing was therefore
listed to hear this ground advanced.
Summary by Marlene Cayoun, barrister, 1 Garden Court Family Law Chambers

US v SR [2014] EWFC 24
Background
This judgment followed a five day hearing focusing primarily on the distribution exercise. There had previously, in
October 2013, been a ten day fact-finding hearing which dealt with computation, the husband's non-disclosure, and the
wife's unauthorised dealings with a Russian property portfolio (reported as US v SR [2014] EWHC 175 (Fam)).
The global assets available for division were just over £5 million, of which £1.76m was tied up in the pension funds. It was
agreed that the husband would retain his pensions, the wife would receive two properties, while a third, Property R,
would be sold to release capital.
The Court's Decision
It was accepted by all that this was a needs based case. The court's attention was focused on two central issues: (1) the
impact upon the distribution exercise of the wife's conduct with respect to a Russian property portfolio; and (2) whether
the husband's litigation conduct should lead to a costs order.
Conduct and the distribution exercise
At the October fact-finding hearing Mrs Justice Roberts found that the wife had disposed of a Russian investment property
at a very significant undervalue and spent, or otherwise disposed of, the proceeds of sale. As a result, a notional £1million
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was to be reattributed to her account, that being the approximate loss to the family on the sale. However, the parties' legal
representatives disagreed about how, in the context of a needs based case, the court ought to perform the reattribution
exercise.
Citing Wilson LJ's judgment in Vaughan, the wife's counsel contended that the court ought to ignore the reattribution
entirely for the purposes of meeting needs, but then reintroduce that figure when considering the scale and extent of the
punitive costs order which it might order the husband to make.
The husband's counsel argued that the figure should be included as a hard number on the wife's side of the schedule. The
inflated family pot should then be shared and subsequently the court should provide the wife with a 'top-up' to ensure her
needs would be met. Such a top-up was to be assessed on a conservative basis.
Roberts J found that the wife's conduct had to be reflected somewhere and could not be ignored in the distribution process
and proposed the following method:
1. Apportion the assets and liabilities so as to reflect the baseline consensus as to which assets should follow which
party.
2. Adjust to reflect sharing – taking account of the notional £500,000 no longer available to the husband.
3. Cross-check the adjusted figures against needs of both parties.
4. Apply any costs orders made (see below).
5. Cross-check to ensure that the outcome meets the needs and cash flow requirements of each, and is fair in all the
circumstances.
Litigation misconduct and costs
Roberts J found that the husband's litigation conduct should be reflected by way of a punitive costs order. There had been
deliberate and sustained concealment by the husband, compounded thereafter by a fraudulent presentation based on
fabricated evidence. In such circumstances the conduct of the parties was the magnetic factor in the case and the starting
point set out in FPR r 28.3(5) is disapplied. The husband was ordered to pay 70% of the wife's costs owing to the fact that
"virtually the entirety of these proceedings has been contaminated by [his] failure to disclose".
The court refused to make any adjustment to the distribution on account of a referral to the DPP. If and insofar as such
costs were incurred, "they flow directly from his own conduct, and the consequences of defending his position in the event
of possible criminal charges has to lie at his door."
Tom Harvey, 1 Hare Court

M Children's Hospital NHS Foundation Trust v Y [2014] EWHC 2651
This was an application under the inherent jurisdiction for a best interests decision in respect of medical treatment for a
13-year old boy, T. T, who had previously been fit and healthy, had been recently diagnosed with central nervous system
demyelination following an infection. The implications of this were that T was at significant risk of "extraordinary and
profound disabilities and serious and potentially catastrophic ill-health".
Various treatments had been attempted with minimal success and all of the clinicians involved in T's care were in
agreement that the next stage of treatment was plasma exchange treatment. In order to optimise the efficacy of this
treatment, it needed to be given as soon as possible after the onset of symptoms.
This application was brought about because T's parents felt unable to consent to the procedure as his mother was a
Jehovah's Witness. However, they did not seek to actively oppose the application and were not present or represented at
the hearing. Cobb J was therefore required to make a best interests decision, placing T's welfare as paramount.
Having considered the difficult position in which T's mother found herself and also the risks involved in the treatment, he
concluded:
"Indeed, without this treatment, the prospects for T of recovering very much from where he currently lies is slight. In
my judgment, and taking account of the risks advised, and the views of his mother, I am nonetheless clearly of the view
that it is in T's best interests that he should receive this treatment and should receive it immediately in order to give
him the best possible prospects of recovery."
He therefore authorised the treating team to administer blood products to T.
Summary by Sally Gore, barrister, Fenners Chambers
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Cumbria County Council v M & Others [2014] EWHC 2596 (Fam)
Several newspapers made an application for disclosure of a judgment and schedule of failings following a fact-finding
hearing in care proceedings before Mr Justice Peter Jackson. In the first instance, the newspapers sought disclosure "to
legal advisers for legal purposes".
The case concerned six children, the death of one child, P, in December 2012 having triggered the proceedings. During the
fact-finding hearing issues arose concerning the alleged shortcomings into the investigation of P's death by several
agencies. The Children's Guardian produced a schedule of failings in relation to the alleged shortcomings and that
schedule was disclosed to some but not all the named agencies.
The local authority made an application for wide reporting restrictions following the fact-finding hearing. An order
imposing narrower restrictions was put in place.
The newspapers' application for disclosure was opposed by the local authority and the parents. Two practice issues
relating to the application arose. It was intended by the court that the parties following the Practice Direction would file
and serve their application in time for the media to respond. However, the parties filed and served their submissions either
on the eve of the hearing, or on the morning of the hearing. Consequently, the media had filed and served their response
without having sight of the parties' case. This was remedied by the judge who made a provisional ruling and allowing the
media the final word about the scope and drafting of the order before it came into effect.
Secondly, the breadth of the order originally sought by the local authority would have had the effect of "concealing for the
next 15 years the names of any of the family members, including the child that died and any of the agencies concerned and
the geographical area in which the events occurred".
The local authority contended that it had sought an order in the widest terms so that the court could scale back its request.
Mr Justice Peter Jackson deprecated this "scatter-gun approach" as being inappropriate, holding that:
"[i]t is the responsibility of any applicant, particularly if it is a public authority, to analyse the need for restrictions and
only to seek those that can reasonably be justified".
The parties' arguments against disclosure are recorded at paragraph 16 of the judgment. They centre around the private
nature of care proceedings and risk of prejudice to the potential criminal proceedings. Peter Jackson J noted that the media
has a right to attend hearings, albeit not a right to report, and considered that the case for disclosure to a legal adviser gains
strength from the fact that had a journalist been sitting in court during judgment "it is unrealistic to say that he or she
would not be entitled to reflect on its contents when deciding what view of (sic) to take of any application for reporting
restrictions".
Relying on the legal framework set out by Baker J in A Local Authority v A Mother and ors. [2014] EWHC 278 at
paragraphs [10]-[26], the learned judge found that "the balance falls in favour of disclosure of the fact-finding judgment,
but not the Schedule of Failings, to identified legal advisers to the media for an identified purpose and subject to strict
controls". His reasons for the decision are set out at paragraph 20 of the judgment as follows:
"(1) The media lawyers need to know the nature of the court's findings to allow them to consider the justification for
the continuing reporting restrictions on an informed basis.
(2) This is particularly so in the case where the conduct of public agencies is under scrutiny.
(3) I do not anticipate any harm or unfairness coming to the parties to the proceedings or to any agencies as a result of
this limited, controlled disclosure. The conditions I shall impose will effectively prevent any leaking of the information
beyond legal advisers.
(4) This can reassure family members and eliminate any risk of prejudice to other proceedings.
(5) Delaying a decision until these proceedings are concluded will achieve nothing, and would create expense and
delay while the media was put in the picture at that point.
(6) The Schedule of Failings is a detailed document from a single source, the Children's Guardian. It is not necessary
or appropriate for this to be disclosed to the media at this time. All the necessary information is in the judgment."
Prior to disclosure the legal advisers of each newspaper seeking disclosure were required to give the written undertaking
set out at paragraph 21 of the judgment.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk
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