Family Law Week December 2014 - 1

December 2014

News

1

Articles

NEWS
Parents denied legal aid placed in an
“impossible predicament” in relation
to application concerning their 2 and a
half year old son
The President of the Family Division, Sir James Munby's
judgment in In the Matter of D (A Child) [2014] EWFC 39
describes the impossible position in which the parents of a
child, the subject of a placement order application, found
themselves.
The parents did not have sufficient funds to pay for legal
representation and had been assessed as not qualifying for
legal aid. Whilst a parent whose child is subject to an
application for a care order under s.31 Children Act 1989
would automatically be entitled to legal aid (irrespective of
means) this was not the case where, as in this case, the child
is living at home under a care order and the parent wanted
to challenge an application by the Local Authority to remove
the child.
The father's means were assessed to see whether he qualified
for legal aid but whilst their modest capital fell within the
permissible limits for capital, the father's disposable monthly
income was slightly in excess of the qualifying maximum.
The mother had been assessed in 2012 as being "on the
borderline of a mild learning disability" and the father had a
"more significant cognitive impairment with an IQ of around
50." A psychological assessment had concluded that the
father lacked capacity to conduct litigation.
In a very strongly worded judgment that will resonate with
other unfortunate individuals (and their legal advisors)
facing similar circumstances, the President made it clear that
he was not prepared to countenance the parents facing the
application by the Local Authority without proper legal
representation.
When the parents' son, D was born, the local authority
commenced care proceedings under s.31 of the Children Act
1989. After D was discharged from hospital, D and his
parents underwent a 16 week residential placement in a local
authority foster placement was completed successfully.
Subsequently, they moved into a new home and had a
support package from the Local Authority and other
agencies.
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he would determine whether the parents' legal costs should
At the care proceedings final hearing the local authority's be funded by one, some or all of the following:
care plan, dated [28 September 2012] recorded that D had
been in his parents' care since birth and was settled, happy
• The Local Authority
and developing. It recommended that D remain in their care
• The Legal Aid fund
under a full care order, such order to be reviewed after a
• HM Courts and Tribunals Service
year when it might be appropriate to move to a supervision
order.
It seems that the President's strong words and proposed
course of action had an immediate effect. The Legal Aid
The plan specified the level of professional support and Agency reassessed the father's means and granted an
provided that, if the placement broke down, D would move emergency legal aid certificate (subject to a capital
initially to a foster placement. The local authority would contribution of £133.77 and a monthly payment of £96.38
then carry out a viability assessment of his maternal from income). The certificate was limited to hearings in May
grandparents to see if they were able to look after him, and July 2014.
although an assessment carried during the care proceedings
had concluded that they were not.
The President made it clear, that the issue of legal aid in
relation to the proceedings with which he was concerned
On 7th November 2012, a care order was made on the basis had not been resolved but that it needed to be "before the next
of the care plan and the order included an undertaking by hearing which is listed before me on 13 November 2014."
the local authority not to remove D from his parents care
without giving at least 7 days advance notice in advance For the Guardian's article by Owen Bowcott click here
(unless an emergency situation arose.
On 31 March 2014 the Local Authority gave the parents
notice that they intended to remove D on 25 April 2014.
The father consulted Rebecca Stevens of Withy King who
had acted for him in the care proceedings. Having applied
unsuccessfully for public funding, Ms Stevens agreed to
represent him pro bono (and has done so ever since). In fact,
both the father's and the mother's legal teams all acted pro
bono. Barristers Deirdre Fotrell and Marlene Cayoun of 1
Garden Court represented the father) and the mother was
represented by Sarah Morgan QC and Lucy Sprinz (also
both of 1 Garden Court chambers) were instructed by
Goodman Ray.

Free mediation session available for
separating couples from 3 November
A new initiative to provide free family mediation will give
many couples in England and Wales a new tool to resolve
their own problems after they separate, says National
Family Mediation, the largest provider of family mediation.

A free mediation session for both people involved in a
separation, funded by the government, will be available
from 3 November. The session will be provided free even if
just one qualifies for legal aid. Previously only the legally
aided person was entitled to have the session for free, and
On 11 April 2014 the father's solicitor filed an application on the other person had to pay.
behalf of the father seeking the discharge of the care order
in accordance with s.39 of the Children Act 1989. On 28 Jane Robey, Chief Executive of National Family Mediation,
October 2014, the local authority filed a placement order said:
application under s.22 of the Adoption and Children Act
"This new scheme can help thousands of people across
2002. These were the two sets of proceedings which were
England and Wales take a vital first step to unlock an
extant. However, neither of these fell within the limited
understanding of what family mediation can achieve.
category of cases where non-means tested legal aid was
Mediation puts families in control of their postavailable.
separation future instead of handing it over to family
courts. It's a much quicker, less confrontational and a
The President went on to say,
more cost effective way of settling family breakdown.
"It is, ……, the duty – of the judges in the Family Court
"Separating people are often reluctant to pay for family
and the Family Division to ensure that proceedings
mediation, especially so when they know the other
before them are conducted justly and in a manner
person – their ex – is getting it for free. They rarely
compliant with the requirements of Articles 6 and 8 of
understand exactly what they will be paying for and, are
the Convention. That, after all, is what Parliament
quite apprehensive about coming since mediation is
determined when it enacted section 6 of the Human
usually an unknown quantity, they are unsure it will
Rights Act 1998, declaring, subject only to section 6(2),
work."
that it is "unlawful" for a court to act in a way which is
incompatible with Articles 6 and 8."
Sir James considered that to require the parents to face the
application without representation "would be unconscionable;
it would be unjust; it would involve a breach of their rights under
Articles 6 and 8 of the Convention; it would be a denial of justice."
The President directed that there be a further hearing
(assuming that the parents did not have legal aid) at which
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All new laws and government policies
will face a new ‘families test’
The government has announced that all new laws or
government policies will face a new 'families test' to make
sure they support strong and stable families.
For the first time, new guidance sets out 5 questions that all
policy or legislation across government needs to address
before it can be agreed by ministers. The guidance has been
drawn up in consultation with families groups. This
approach makes clear that all departments need to fully
understand how government policies support strong family
relationships and will allow departments to identify and
take action to address any policies that could undermine
them.
Work and Pensions Secretary Iain Duncan Smith said:
"Families are the foundations of society – and we know
that strong and stable families can have a huge impact
on improving the life chances of our children. So in
order to build a stronger society and secure Britain's
future we must ensure we support them, and the
relationships on which they are built.
"Today we are bringing this issue centre stage with a
new test that will ensure every policy government
introduced is assessed for its impact on the family.
"This is the truest representation of government on the
side of hard-working families in Britain – demonstrating
a clear and unqualified commitment to strengthening
and supporting family life for our children and for
generations to come."

Ÿ What kind of impact might the policy have on family
formation?
Ÿ What kind of impact will the policy have on families
going through key transitions such as becoming parents,
getting married, fostering or adopting, bereavement,
redundancy, new caring responsibilities or the onset of
a long-term health condition?
Ÿ What impacts will the policy have on all family
members' ability to play a full role in family life,
including with respect to parenting and other caring
responsibilities?
Ÿ How does the policy impact families before, during and
after couple separation?
Ÿ How does the policy impact those families most at risk
of deterioration of relationship quality and breakdown?
All departments will need to document how they've met the
families test and looked at new laws or policies through the
prism of, for example, whether it helps parents make the
choices about maternal and paternal leave that is right for
them, by recognising the roles that both mothers and fathers
play in raising families or respecting the vital contribution
that grandparents make to family life.
The Department for Work and Pensions (DWP) will provide
further guidance where needed and also check that
departments are fulfilling the government's commitment to
ensuring families are thought of in all policy development.

DWP is also investing around £20 million on relationship
support to ensure family stability and to reduce the risk of
relationship breakdown, including piloting antenatal
classes in 6 regions with a focus on the father being involved
Ruth Sutherland, Chair of the Relationships Alliance and in the child's life.
Chief Executive Officer of Relate, said:
The move in relationship support comes alongside DWP's
"We very much welcome the implementation of the
wider commitment to families through reform of the child
family test, which was announced at our Relationships
maintenance service, universal credit and wider support for
Summit in August.
families which has seen support provided to over 100,000
families with multiple problems.
"This is an important step towards putting families and
relationships at the heart of public policy, something we
have been campaigning passionately for. We are proud
Ruling on preliminary issue in Quan v
to have supported the development of the test and we
look forward to seeing it in action, helping policymakers
Bray “Tiger Charity” Financial
to put the interests of all families at the centre of their
Remedies case
work."
The Prime Minister set out in August that a families test
would be introduced for all domestic government policy
and the guidance has been developed in consultation with
Relationship Alliance and other families and relationships
experts.

The wife Li Quan asserted that a trust established in
Mauritius called Chinese Tigers South Africa Trust (CTSAT)
was established in the words of the judge, Sir Paul
Coleridge, "not only to advance the cause of the Chinese
tiger (a highly endangered species) but also to provide
financial benefit and support for the husband and wife
personally over the long term."

The test includes a series of questions that all civil servants
will need to consider when first developing policy and
The Husband strongly disputed that assertion.
legislation and before it is put to ministers or introduced to
Parliament. This will ensure that family perspective is at the
The husband and wife lived together from 1997 and married
heart of government policy.
in 2001. On 15 August 2012 the wife filed a divorce petition.
The 5 families test questions are:

The OS v DS procedure was used in order to determine, as
a preliminary issue, whether CTSAT is a post-nuptial
settlement (thus being capable of variation under s.24 MCA
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1973) and if not, the extent to which it is, if at all, a "resource"
Non-payment of child maintenance
for the purposes of s,25 MCA 1973 and as such being
available to the husband to meet the wife's financial may damage credit rating
remedies claim (apart from also funding the charity's
Separated parents who breach liability orders in respect of
charitable activities)
child maintenance face damaging their credit rating from
Sir Paul described Post nuptial settlements as "unusual legal next year.
animals that can come in all shapes and sizes. They do not
have to involve a conventional written trust instrument From March 2015 (subject to Parliamentary approval), the
although they usually do. All kinds of transactions and Child Maintenance Service and Child Support Agency
arrangements have over time and from time to time been (CSA) will begin sharing certain information about the
held to be "settlements" within the meaning of the statute payment records of their clients with credit reference
agencies.
which contemplates the possibility of their variation."
He went on to say,
"59. The essential features of a PNS seems to be an
existing disposition in favour of, one, other or both
parties to the marriage (in their capacity as husband or
wife) and for their present or future benefit. An existing
intention to benefit one of the spousal beneficiaries is
obviously a prerequisite.
60. In my judgment on the authorities, a settlement
which is non nuptial at its creation could itself later
become "nuptialised" if there was, in fact, a flow of
benefit to the parties during the marriage from the trust
. Alternatively a later disposition from the trust can itself
constitute a post nuptial settlement without the main or
superior trust necessarily becoming nuptial"

This means that arrears built up in maintenance payments
will have the same effect on people's credit score as other
debts. Having a poor credit rating can cause people to be
refused loans, mortgages, credit cards, hire purchase
finance arrangements, mobile phone contracts and other
forms of financial credit.
Principally, information will be shared about an individual
when a liability order is made against them, a measure used
as a last resort after other efforts to encourage payment have
been exhausted. In the year April 2013 to March 2014, 12,410
liability orders were granted.
It is also expected that the introduction of the new measure
will have a deterrent effect on those who may otherwise
choose to evade maintenance payments, so getting more
money flowing to the children and families who need it.

Sir Paul concluded that, "CTSAT was always, and is, only
for the Chinese tigers. Accordingly it is not a PNS which can Non-resident parents who have a good maintenance
payment record will also be able to request that information
be directly invaded by court order."
about them is shared if they feel it may help improve their
The Judge confirmed that even if CTSAT is a Post Nuptial credit rating.
Settlement, the Mauritian Court would not enforce an
English order varying the trust especially if an attempt was While the majority of non-resident parents do contribute
made to do so despite opposition from the trustees of the towards the maintenance they owe – with compliance
trust.. In those circumstances, Sir Paul made it clear that he amongst CSA clients reaching a high of 86.2% in June this
would not, in any event be prepared to make an order year – this new measure is aimed at targeting the minority
who fail to pay.
varying the trust.
He also considered that CTSAT's assets could not properly
be regarded as a "resource" for the purposes of s.25 MCA
1973.

‘Serious and deeply ingrained
problems’ in children’s and
adolescents’ mental health service

Use of Barrell applications should, the judge said, be
confined to circumstances where the court to reconsider
particular findings where a particular fact or evidence had
been, "omitted, overlooked or has changed since the
hearing." Such an application was not intended to provide
an opportunity to re-argue the case.

The House of Commons Health Select Committee has
concluded that there are serious and deeply ingrained
problems with the commissioning and provision of
children's and adolescents' mental health services. These
run through the whole system from prevention and early
intervention through to inpatient services for the most
For a detailed case summary by Thomas Dudley, barrister, vulnerable young people.
1 Garden Court Family Law Chambers and the full text of
the judgment click here.
In its recently published report, the Committee says that
there are major problems with access to inpatient mental
For the Telegraph's coverage click here
health services, with children and young people's safety
being compromised while they wait for a bed to become
available. Often when beds are found they may be in distant
parts of the country, making contact with family and friends
difficult, and leading to longer stays.
In many areas early intervention services, which provide
support to children and young people before mental health
problems become entrenched and increase in severity, are
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being cut or are suffering from insecure or short term
funding. The Committee welcomes the announcement of
the DH/NHS England Taskforce and recommend that it
should audit commissioning of early intervention services
in local authorities, and report the best mechanisms to
provide stable, long term funding for early intervention
services.

daughter to their care, exactly a year after she was
placed with Mr and Mrs B. Whilst it is true that during
that year the parents were having regular contact,
supervised contact at a local authority contact centre is
far removed from the joys of fulltime, unsupervised care
of one's own child. The residential assessment which
began in June 2014 could have begun a year earlier. The
cognitive assessment of the parents, not finally obtained
until May 2014, could have been obtained months
earlier. Unlike the parents in Coventry City Council v C,
B, C and CH [2013] 2 FLR 987 these parents' have
suffered a loss of time with their daughter which was
both unnecessarily lengthy and deeply distressing."

While demand for mental health services for children and
adolescents appears to be rising, many clinical
commissioning groups report having frozen or cut their
budgets. CCGs have the power to determine their own local
priorities, but the Committee is concerned that insufficient
priority is being given to children and young people's
mental health.
He added:
The Committee is also particularly concerned about the
wholly unacceptable practice of taking children and young
people detained under s136 of the Mental Health Act to
police cells, which still persists.

"In my judgment the nature and extent of the poor
practice admitted by the local authority is such that an
adverse impact on these parents was inevitable. They
would have needed great fortitude to be able to take
such an experience in their stride. Far from having great
fortitude it is clear that these are vulnerable learning
disabled parents who had no-one to speak up for them."

The Committee has recommended that NHS England and
the Department of Health should monitor and increase
spending levels on CAMHS until CAMHS services in all
areas are meeting an acceptable standard.
Having considered a number of authorities as examples of
awards made in other cases, the judge determined that there
The report and recommendations are here.
were too few to be able to be confident that they indicate the
broad parameters for making an assessment. He concluded
that "an award of damages of £6,000 for each parent would
achieve 'just satisfaction' in all the circumstances of this case."

Council pays £12,000 damages for
removal of child

Solicitors do pro bono work to the

In Re H (A Child: Breach of Convention Rights: Damages)
[2014] EWFC 38 HHJ Clifford Bellamy, sitting as a Deputy value of £600 million
High Court Judge, has awarded damages of £12,000 against
Leicester City Council for breaches of the ECHR Articles 6 From a survey by of 1,517 solicitors The Law Society has
and 8 rights of the parents whose only child was taken into estimated that the value of pro bono work across all private
care.
practice solicitors is £601m, equivalent to approximately 2.8
per cent of the total turnover generated by solicitor firms.
The breaches arose in care proceedings brought by the local This represents an increase in both the value of pro bono
authority in April, 2014 in respect of a little girl, H. H is now work provided in 2013 and in terms of the proportion of
aged 17 months. Both parents have learning disabilities. At total turnover.
the final hearing before HHJ Bellamy all parties agreed that
the appropriate welfare outcome was that there should be a Solicitors were asked about different aspects of their
supervision order for a period of 12 months.
working lives and about any pro bono work they may have
undertaken. Around two-fifths (42 per cent) of solicitors had
The parents asserted that the way the local authority had undertaken at least one hour of pro bono work (using the
dealt with the case before proceedings were issued gave rise pro bono protocol definition) in the preceding twelve
to a breach of their rights under Articles 6 and 8. They months. A similar proportion of solicitors reported
sought relief in the form of declarations and damages. The providing pro bono services in the 2013 survey (44 per cent).
local authority accepted that by its conduct it had breached
the parents Article 6 and Article 8 rights. It agreed to most Within private practice, solicitors at partnership level were
of the declarations sought by the parents but did not agree more likely to provide pro bono services than other private
that the parents were entitled to damages and submitted practitioners.
that if they were an appropriate amount would be £1,000 for
each parent.
Of those not providing pro bono services in the preceding
12 months, 40 per cent suggested that there were not
HHJ Bellamy found:
adequate opportunities to do so. Sixty percent of solicitors
working in central and local government stated this
"H is these parents' first child. Whilst it may be the case
compared to 47 per cent of those working in commerce and
that had the local authority issued care proceedings soon
industry and 35 per cent of private practitioners.
after H was born an interim care order would have been
made, the fact is that proceedings were not commenced
The average number of pro bono hours (using the mean)
promptly. They were not issued until shortly before H's
worked by solicitors over the past year was 52 hours.
first birthday. It was not until June 2014 that these
parents eventually managed to secure the return of their
The report can be accessed here.
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Guidance published for litigation
friends in Court of Protection
Guidance has been published for litigation friends on the
working of the Court of Protection.

Her Ladyship had stated:
"In every care case with a European dimension, the
judge must consider whether to exercise her powers
under Article 15 of Brussels II Revised (BIIR) to request
the court of another Member State to assume jurisdiction
where (a) the child has a particular connection (as
defined in Article 15(3)) with that other State, (b) the
other court would be better placed to hear the case, and
(c) this is in the best interests of the child: see In the
matter of E (A Child) [2014] EWHC 6 at para 31."

The Guidance has been commissioned by the Department of
Health and written by Alexander Ruck Keene of Thirty
Nine Essex Street. It aims to demystify the Court of
Protection generally and the role of litigation friend
specifically so as to enable more people to consider taking
up the role – thereby ensuring the better promotion and
protection of the rights of those said to be lacking capacity The relevant procedural rules including PD12A are
to take their own decisions.
summarised at paragraphs 38 to 41 of the judgment. Her
Ladyship noted that as the President observed in
The Guidance has been written for non-legal advocates such Nottingham City Council v. LM and others [2014] EWCA
as Independent Mental Capacity Advocates ('IMCAs') and Civ 152: "It is … vital …that the Article 15 issue is
Relevant Person's Representatives ('RPRs') as well as family considered at the earliest opportunity, that is … when the
members or friends of P (ie a person (other than a protected proceedings are issued and at the Case Management
party) who lacks or, so far as consistent with the context, is Hearing."
alleged to lack capacity to make a decision or decisions in
relation to any matter that is the subject of an application to In conclusion, Pauffley J stated that it is vital to confront
the court).
Brussels II Revised jurisdictional issues as early as possible:
The Guidance has two distinct purposes:
1. To enable an advocate or a family member/friend of
P to take a matter to the Court of Protection as litigation
friend for P and properly to discharge their duties as
litigation friend. To this end, the Guidance looks at
when it is appropriate to bring matters to the court so as
to promote P's rights.
2. To enable an advocate (or, which is probably less
likely, a family member/friend of P) to be able to accept
an invitation to act as litigation friend for P in
proceedings before the Court of Protection brought by
another person or body, and properly to be able to
discharge their duties as litigation friend.

"They should be regarded as urgent and requiring of
decisions within a matter of days, not weeks. By no
stretch of the imagination could it be regarded as
acceptable practice to leave the jurisdiction question in
'cold storage' until the final hearing." (Para 45)
For the judgment and case summary by Katy Chokowry of
1 King's Bench Walk, from which this item is derived,
please click here.

Woman allowed to change sons’
surname
His Honour Judge Duggan, sitting as a high Court Judge,
has permitted a woman to change the surname of her 3
year-old twin sons following what the judge found to be
'bizarre conduct' on the part of the father.

The Guidance is here.

Article 15 requests under Brussels IIR
must be considered as early as
possible

In Re F (Children; contact, name, parental responsibility)
[2014] EWFC 42 the court heard that the father has
maintained a blog on the internet in which, the judge said,
he presents himself as a victim, where he has published a
Mrs Justice Pauffley has reminded practitioners that in medical report about one of the children and has described
every case where there is an Article 15 request under the mother as a 'drug-addicted alcoholic surrogate who has
Brussels II Revised 'it must be overwhelmingly more suffered from sexually transmitted diseases'.
efficient and accord with the welfare interests of children'
for the issue to be determined during the initial stages of Although contact with the children had initially been good,
the judge said that he had not seen them for a year and that
proceedings.
there was now not any indirect contact.
Re J (A Child: Brussels II Revised: Art 15 - Practice and
Procedure) [2014] EWFC 41 involved care proceedings
concerning a child, J, who was born in England. Her parents
are Hungarian nationals and she has three siblings living in
Hungary. In 2013, the mother was assisted to return to
Hungary following child protection concerns. On her
arrival there, J's two younger siblings were removed from
her and placed in the care of Hungarian social services. The
mother returned to the UK whilst pregnant with J and came
to the attention of three local authorities during her
pregnancy. The child's father returned to Hungary at a time
when he was engaged in a parenting assessment. J had been
in the care of her mother since birth in mother and baby
placements.

A judge had given the mother permission to change the
children's surname as an interim measure and applied to be
allowed to maintain that position in order to protect the
children from the consequences of the father seeking to find
them and the consequences of the father publishing
detrimental information about them.
Whilst noting the importance in maintaining the link of the
children with their father, the judge said:
"Against that, the father's publication of material has
been quite insidious. I refer here to his slandering of the
mother and to his premature disclosure of the
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circumstances of the conception. I refer to the
publication of details of the intimate operation on the
child and his publication of confidential materials from
the proceedings."
HHJ Duggan determined:
"I am persuaded that the protection of the children does
require me to maintain their so far temporary change of
name. I am persuaded that the desirable preservation of
a symbol of a paternal link through the preservation of
the surname has to give way to the protection of the
children from the father's publication steps. I cannot
allow a situation in which the children at an older age
and their friends can chance upon web based insults to
the mother, descriptions of the penis, or anything else
that the father decides to publish from time to time in
association with their name. It seems I cannot
realistically stop the father's activities at source but I can
stop the harmful consequences, which are, of course,
associated with the identification of this material
alongside the names of the children. In this context, in
the children's best interests, it is necessary and
proportionate to allow their change of name."

Myth-buster guide as to effect of Re
B-S published
The National Adoption Leadership Board has published a
"mythbuster" guide about recent court judgments on
adoption, in particularly the Re B-S judgment. The guide
sets out what the judgments do and do not say. It is
designed to help everyone who deals with these complex
issues be clear and confident about what they need to do in
adoption cases. The guide also clarifies some myths that the
NALB says it knows have sprung up about what courts will
need to consider in adoption cases.
Between 1 September 2013 and 30 June 2014:
Ÿ Local authority decisions that children should be
adopted fell by 47%, from 1,830 to 960;
Ÿ Applications for placement orders (the court order that
allows a child to be placed for adoption) by local
authorities have fallen by 34%, from 1,340 to 880;
Ÿ Placement orders granted by the courts have decreased
by 54%, from 1,650 to 750.

The full judgment is here.
The NALB, Family Justice Board, and the Department for
Education have heard regularly that these changes are a
response to a number of high profile court judgments on
Number of new private law cases
care and adoption order cases, notably Re B [2013] UKSC 33
received by Cafcass continues to fall and Re B-S (Children) [2014] EWCA Civ 1146. Some of the
feedback suggests to those bodies a degree of
In October 2014, Cafcass received a total of 3,419 new misinterpretation of these judgments. This appears to have
private law cases. This is a 13% decrease on October 2013 resulted in inaccurate assumptions being made about the
levels.
judgments which, in reality, do not alter the legal basis for
the making of care and placement orders.
Since April 2014 Cafcass has received a total of 19,659 new
cases, representing a fall of 34% compared with figures for Sir Martin Narey, Chair of the National Adoption
the corresponding months last year (29,821). The figures for Leadership Board, said:
each month from October 2013 has been lower than for the
"After two years of significant progress in finding more
same month in the previous year.
adoptive homes for the thousands of children waiting –
The full month-by-month figures are here.
transforming their lives along the way - we have seen a
sudden and significant fall off in the number of children
being put forward for adoption.

Care applications show slight increase
in October
In October 2014, Cafcass received a total of 999 applications.
This figure represents a 2% increase compared to those
received in October 2013.
There have been 6,380 applications since April 2014. This
represents a 1.6% increase on the figures for the
corresponding months in 2013 (6,279).
The full month-by-month figures are here.

"It is clear from my discussions with social workers and
managers in local authorities and in voluntary adoption
agencies, that there is a belief that the law has been
fundamentally changed by a number of court
judgements. So I am pleased to produce this simple
myth busting guide – drafted by a Senior
Queen's Counsel - to what those judgments do and do
not say.
"I am extremely grateful to Sir James Munby. President
of the Family Division, for his advice. He has seen the
document and is supportive of its aim of dispelling the
myths that have arisen."
The guide discounts the following five myths:
Ÿ the legal test for adotion has changed;
Ÿ to satisfy the courts, all alternative options must be
considered;
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Ÿ if adoption is only appropriate where "nothing else will support for young people including youth activities at RAF
do", foster
bases and family support for troubled families. She has
worked in the field of children and family policy and
Ÿ care or special guardianship should be pursued instead; services for over 30 years and has written and led numerous
campaigns, research and publications, including a number
Ÿ because it is a "last resort" planning for adoption must of high profile inquiries and Commissions which influence
and shape the policy agenda for children and families across
wait;
Parliament and government. She has also worked on a
number of high profile children and family programmes
Ÿ the 26 week rule applies to placement orders.
including a period at the Prime Minister's Strategy Unit at
the Cabinet Office.
The guide then asserts the following truths:
Ÿ high quality assessment and evidence is essential in all Ms Longfield played a leading role in the development of
the Early Intervention Foundation of which she is now a
cases; and
trustee. She received the OBE in recognition of her
Ÿ the judgments criticised some cases where the test for contribution in the millennium honours and gained the
granting leave to oppose the making of an adoption Freedom of the City of London in 2013 for services to
children in the capital.
order had been applied too harshly.
The guide is here.

The appointment of a new Children's Commissioner is due
to be made later this month.

Law Commission asks whether there
should be specific offences for
domestic violence

The Education Committee's report, which includes Ms
Longfield's CV, is here.

Gohil goes to Supreme Court
The Law Commission is conducting a scoping consultation,
exploring the options for reforming the Offences Against
the Person Act 1861. It asks whether a new statute should
include a new offence of minor injury and a dedicated
offence to tackle domestic violence.

Permission has been granted to Varsha Gohil to appeal to
the Supreme Court from the "non-disclosure" decision of the
Court of Appeal. The Court of Appeal judgment and
detailed summary are here.

In respect of domestic violence the scoping paper asks (at
para 5.144 et seq) whether consultees consider that there is
benefit in examining whether reform of offences against the
person should include specific offences of domestic violence.

The appeal in Gohil is to be heard together with the appeal
in the case of Sharland, in which permission was granted
some time ago and which it is understood has been listed for
hearing over two days in June 2015.

The paper sets out arguments for and against the Mrs Gohil is now represented by Sally Harrison QC and
establishment of new offences.
Samantha Hillas both of St Johns Buildings in Manchester,
instructed by Irwin Mitchell.
Responses are sought by 11th February 2015. Full contact
details are set out in the paper.
Mr Gohil is represented by James Turner QC and George
Gordon, both from 1 King's Bench Walk, instructed by
The scoping paper is here.
Duncan Lewis Solicitors.

Education Committee endorses Anne
Longfield’s candidacy as new
Children’s Commissioner

New association established for child
abduction lawyers

On 11 September 2014 a group of international child
The House of Commons Education Select Committee has abduction practitioners from across the country came
endorsed the candidacy of Anne Longfield as the new together at Woburn House in London for the inauguration
of The Child Abduction Lawyers Association, "CALA".
Children's Commissioner for England.
Maggie Atkinson's term as Children's Commissioner for The last 10 years have seen a growth in the number of
practitioners in this specialist field. An informal network of
England will end on 28 February 2015.
international child abduction practitioners has existed for
The Committee held a pre-appointment hearing with the quite some time, but it now seems necessary for a more
preferred candidate to replace her, Anne Longfield, this formal association to be established through which
practitioners can network, exchange ideas and information,
week.
come together for events and training and present as a
Anne Longfield OBE is the Chief Executive of 4Children, a collective voice to the public and government agencies.
charity which runs a national network of approximately 100 CALA will fulfil that need.
Sure Start Children's Centres offering joined up support for
children and families; nurseries and out of school clubs,
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CALA welcomes family lawyers from all specialisms come to terms with their difficulties, giving them the
nationwide. To acquire full membership:
confidence to build strong relationships with their new
family.
Ÿ solicitors must be on the Ministry of Justice ICACU
panel and/or hold the specialist Resolution or Law Minister for Children and Families Edward Timpson said:
Society accreditation in child abduction;
"I know as much as anyone that children adopted from
Ÿ barristers must be recognised experts in this field and be
care have often lived through terrible experiences which
nominated by two existing full members of CALA,
do not just simply disappear overnight once they have
settled with their new families.
Ÿ a person who is not an accredited specialist in this way
(and perhaps not a lawyer) must be recommended by
"The new Adoption Support Fund will be a vital lifeline
two or more members as a recognised expert in this field
for many adoptive families, helping them to access
of work, for example as an academic.
specialist support services when their family needs them
most.
Associate membership is open to all family law practitioners
who have a special interest in the field of international child
"I also hope today's news reassures all adoptive families,
abduction.
from those who have been adopting for years to those
just at the beginning of the journey, that if challenges do
General Co-Ordinator, Karan Chadha (Freemans Solicitors)
arise they will not be left on their own to muddle
says:
through – support will be there every step of the way."
"CALA is very much at its embryonic stage. The
enthusiasm for the association has been overwhelming
and I think we are all wondering why we didn't do this
sooner. I hope CALA will enhance the existing child
abduction practitioner community and I am excited to
see what we can achieve together."
The other officers of CALA are:
Ÿ Helen Blackburn (IFLG Solicitors) is treasurer,
Ÿ Philippa Morgan (Lyons Davidson) is events coordinator and
Ÿ Peter Martin (OGR Stock Denton LLP) is policy officer.
The next meeting will be held on 11 March 2015. For more
information about CALA membership and forthcoming
events email Karan Chadha at kc@freemanssolicitors.net .

£19 million support fund set up for
adoptive families
The Department for Education has established a £19 million
support fund for adoptive families.
The new funding will be available to help adoptive families
across the country settle their children into their new home.

Support from the fund will be available after the adoption
court order and can be used to purchase services from the
private and voluntary sector, as well as councils and Child
and Adult Mental Health Services (CAMHS).
The government will fully fund the Adoption Support Fund
in the first year, whilst committing in the long term to the
pot being jointly funded by councils and government.
Hugh Thornbery, CEO of Adoption UK and Chair of the
Adoption Support Fund Expert Advisory Group, said:
"Adoption UK welcomes the minister's announcement
of the rollout of the Adoption Support Fund from 1 May
2015.
"We are pleased that the government has risen to the
challenge and we are now in a position where we better
understand and can meet the challenges faced by
adoptive families. Because of their early childhood
experiences, many adopted children may have
additional needs. The role adoptive parents play in reparenting these vulnerable children is massively
important."

McKenzie Friends’ trade association
introduces new rules

The Society of Professional McKenzie Friends is to require
all its members to have Professional Indemnity Insurance,
The Adoption Support Fund – to be rolled out nationwide
and a qualification, equivalent to A level or above, in law or
from May 2015 after pilots across 10 councils – will help pay
other relevant subject, or have 3 years experience as a
for essential therapy services for adoptive families as and
McKenzie Friend.
when they need it.
In April 2014 the Legal Services Consumer Panel published
The DfE says that many adopted children have experienced
its report on Fee-Charging McKenzie Friends, which made
difficult and traumatic experiences before being placed with
15 recommendations including:
their adoptive family, which can prevent them from settling
into their new home and can create difficulties at particular
1) Fee-charging McKenzie Friends should be recognised
stages such as adolescence.
as a legitimate feature of the evolving legal services
market.
Services such as behavioural therapy, play and music
therapy, and family support sessions can help children
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13) External regulation of McKenzie Friends should not
be introduced.
14) Fee-charging McKenzie Friends should form a
recognised trade association.
SPMF was established in response to the report. It was
designed specifically to deliver on the report's
recommendations. It currently has 27 members of whom
many have law degrees; a number are, or have been, subject
to regulation by SRA, BSB, CILEx.
In its September response to the report, the Legal Services
Board was "cautious about formally accepting fee charging
McKenzie Friends as a legitimate feature of the evolving
legal services market," but the Board agreed with many
other recommendations, including 13 and 14: i.e. that
external regulation was not appropriate because "to do so
might drive such provision out of the market" and instead
of external regulation, McKenzie Friends should form "a
widely recognised Trade Association."

speaking in person with an adviser sitting alongside can
be a more attractive option than being represented. For
others, the out-of-hours accessibility of a McKenzie
Friend at evenings or weekends is what attracts them.
"Now that legal aid has all but gone from family
proceedings, the consumer is king. The consumer now
pays the piper personally out of his own pocket and is
starting to call the tune."

Mostyn J calls for fixed pricing in
ancillary relief cases
Mr Justice Mostyn has exhorted the law makers, whether
that be the legislature or judiciary, to address the scale of
litigation costs in ancillary relief cases (adopting the
terminology of Mostyn J, used in accordance with the
primary legislation). He said that a litigant must be able to
demand a fixed price for each of the phases of an ancillary
relief case.

Within the coming 2 months, SPMF's membership criteria
will change to take account of this LSB response, in His comments were made in his judgment in J v J [2014]
particular the Board's view that the trade association should EWHC 3654. In that case the parties' litigation costs ran to
£920,000 or 31.9% of their total assets. By the FDR in March
have:
2014, the parties had incurred £226,000 in costs. Mostyn J
considers this sum, although not uncommon, to have been
"an urgent focus on ... introducing measures to protect
"totally disproportionate" given the scale of the assets. The
clients, including some form of accreditation and
costs had escalated as a result of the failure of the DDJ
indemnity insurance to mitigate the risks posed to
hearing the first appointment to appoint a single joint expert
consumers."
to value the husband's interests. The husband was also
In response to this, under SPMF's new membership criteria, permitted to reject his own expert and instruct a new one
during the proceedings. The forensic accountants instructed
all members will be required to:
charged collectively £154,000 to produce no fewer than six
reports.
1) have Professional Indemnity Insurance, and
2) have a qualification, equivalent to A level or above, in
law or other relevant subject, or have 3 years experience
as a McKenzie Friend. There will be a probationary
category of membership for those who are working
towards one of these criteria.
Ray Barry, joint founder and Director of SPMF, said:
"There are major shifts taking place in the market, and in
the demands of consumers, to which some practitioners,
both lawyers and McKenzie Friends, are adapting better
than others.
"CAFCASS' figures show a continuing fall in new
private law cases, the October 2014 volumes being down
13% on October 2013, which in turn were 9% lower than
in October 2012. McKenzie Friends may be getting a
bigger slice of the cake but the size of the cake itself is
reducing. It is not only lawyers who see their work
volumes falling; many McKenzie Friends have
experienced the same in the last 12 months. The key to
adapting to this changing market seems to be to
understand what the consumer now requires.
"Taking control of one's own case is what motivates
some parents to prefer acting in person – often
professional people, for whom a court environment is
not intimidating and who don't want to trust someone
else to speak on their behalf in relation to that which is
most precious to them: their children. For such litigants,

In the eight months between the failed FDR and the final
hearing, the parties incurred £700,000 in further costs. The
total litigation costs of £920,000 represent a third of
"everything (the parties) built up over 18 years. ... The result
has been to make a case that was surely so easily settleable
almost impossible to compromise, and to impose on the
High Court a seven day trial....".
Mostyn J said that whilst the impact of the costs expenditure
was not as calamitous as it was in KSO v MJO & Ors [2008]
EWHC 3031 (Fam), this case demonstrated that nothing had
been done to curb soaring costs despite the mantra
"something must be done" being repeated time and again
since the iconic judgment of Booth J in Evans v Evans [1990]
1 FLR 319. Mostyn J exhorted the law-makers in this
country, whether they are legislators or judges, to "stop
saying something must be done and actually do something".
Whilst reflecting at para 13 that "perhaps the culture is just
too ingrained to be reformed", His Lordship suggested that
the first thing to do is to insist on fixed pricing for cases. He
deplores the fact that this was first suggested two and half
years ago and nothing has happened such that "these
wasteful and inefficient practices persist". Mostyn J opines
that a litigant must be able to demand a fixed price for each
of the three phases of an ancillary relief case namely: (1)
Form A to First Appointment, (2) First Appointment to FDR,
and (3) FDR to trial.
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The second measure advocated is for the court to be able to
impose at the very beginning of the case a costs cap on what
may be charged by the lawyers to their client for each of the
three phases of the case. Naturally this cap would be
variable if circumstances changed but the change of
circumstances would have to be a big one for a variation to
be allowed(see para 14).

"The wrongful separation of a child from its parent can
have a devastating effect on all involved. An
opportunity exists to introduce reforms that will
modernise and simplify this area of law, and allow the
courts to deal adequately and appropriately with
offenders.

"We know that at least 300 children a year are
Only if these two measures were adopted would "the
unlawfully retained overseas, and the problem is
grotesque leaching of costs, such as has occurred in this
growing. Our recommendation will fill this clear gap in
case, be arrested," said Mostyn J. He expressed the view that
the law."
fixed pricing might have the beneficial consequence of
reducing the present volume of self-representation, and that
it by no means followed that fixed pricing would lead to a Kidnapping and false imprisonment
The Commission is recommending that the existing
reduction in revenue for lawyers.
common law offences of kidnapping and false
Mostyn J also criticised the failure of the parties to adhere to imprisonment be replaced with two new statutory offences.
PD27A and the Statement on the efficient conduct of False imprisonment will be replaced by the statutory
financial remedy final hearings allocated to be heard by a offence of unlawful detention. Kidnapping will become a
High Court Judge whether sitting at the Royal Courts of statutory offence based on the use or threat of force to take
Justice or elsewhere (issued on 5 June 2014) on the or move the victim.
preparation of bundles.
The learned judge remarked that a prodigious amount of The new offences will capture the range of criminal conduct
time was wasted while witnesses were referred to various covered by the existing law. Defined in clear, modern
language, they will help to clarify the distinction between
parts of the twelve individual bundles.
kidnapping and false imprisonment, and make both easier
For the judgment and summary by Katy Chokowry of 1 to prosecute.
King's Bench Walk, from which this item is derived, please
The report, Simplification of Criminal Law: Kidnapping and
click here.
Related Offences, is available here.
reunite welcomes recommendations
Over the last 18 months, reunite, its Legal Working Group
and the All Party Parliamentary Group on Child Abduction,
have been consulting with the government to make
The law relating to kidnapping, false imprisonment and wrongful retention a criminal offence, prosecutable and
child abduction is due for reform, according to the Law punishable on the same basis as abduction by removal, and
reunite says that the Law Commission's recommendations
Commission.
are a huge step forward in bringing about a change to
In a report published today, the Commission is legislation.
recommending reforms that will clarify the offences of
kidnapping and false imprisonment, and allow for the reunite's statistics indicate that approximately 40 per cent of
prosecution of parents who keep their children overseas in all abduction cases are in fact wrongful retentions; ie where
contravention of a court order or without permission of the a parent takes a child overseas with the other parent's
consent (or in accordance with a court order) but
other parent or guardian.
subsequently refuses to allow the child to return home at the
end of the agreed or authorised period.
Child abduction

Law Commission seeks to simplify the
law of child abduction and kidnapping

The Commission's recommended reforms to child
abduction are designed to resolve two specific problems
with the current law. The Court of Appeal has identified the
seven-year maximum sentence for child abduction as being
too limited in some extreme cases. To allow the courts to
deal adequately with the gravest cases, the Commission is
recommending the maximum sentence be increased to 14
years.
The courts have also identified a gap in child abduction law.
A parent who takes a child overseas with permission but
fails to bring them home is not committing a child abduction
offence under the current law. To fill this gap, the
Commission is recommending that child abduction should
be extended to include cases where a child is lawfully
removed from the UK but then unlawfully retained abroad.
Professor David Ormerod QC, Law Commissioner for
criminal law, said:

Whilst abduction by removal is a criminal offence,
abduction by retention is not and so a large number of
left-behind parents have no recourse to the criminal process
or the assistance of the police, and statutory authorities are
not necessarily empowered to act as they can in abduction
cases.
reunite believes the impact on children and left-behind
parents in a retention case is no less, nor any less deserving
of criminal process, than where there is a removal. Parental
child abduction, whether by removal or retention, is
recognised as a form of child abuse and causes real harm to
children who potentially suffer great emotional trauma by
suddenly being ripped away from all they know and being
denied contact with their left-behind parent and extended
family. As the law stands at present, children who are
retained outside of the UK are not offered the level of
protection afforded to children in other abusive situations.
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Chief Executive Officer of reunite, Alison Shalaby, said:
"In the interests of children, left-behind parents, and of
justice, there could and should be a change to legislation
so that all left-behind parents have access to the
assistance of the police, the criminal process and
statutory authorities to ensure the swift resolution of
cases of wrongful retention.
"We would like to thank Sir John Stanley MP and
Stephen Timms MP, Co-Chairs of the All Party
Parliamentary Group on Child Abduction, for
supporting our efforts to change legislation. We will
continue working together to ensure the Law
Commission's recommendations are advanced by the
government and legislation is changed to better support
abducted children and left-behind parents."
Stephen Timms MP, Co-Chair of the All
Parliamentary Group on Child Abduction said:

Birmingham City Council obtains
injunctions against men contacting
girls under 18
Birmingham City Council has obtained injunctions against
a number of men who have been found inappropriately in
the company of a vulnerable young woman. Mr Justice
Keehan has granted long-term orders which ban the men
from approaching girls under the age of 18 with whom they
are not personally associated.
Lorna Meyer QC of No 5 Chambers, representing
Birmingham City Council, said the council and police had
identified a "number of individuals" found to be
"inappropriately" in the company of a 17-year-old girl.

Keehan J ordered that the men could be named despite the
Party objections of the police who were concerned for their safety.

"Our concern around this anomaly in legislation comes
in the context of a very marked increase in the number
of cases of international parental child abduction in
recent years. There should be equality of treatment for
what is essentially a serious criminal offence striking at
the heart of family life, and in the individual interest of
the left-behind parents and abducted children who are
victims of retention."

President’s Guidance on the
International Child Abduction and
Contact Unit published on judiciary
website
The President's Guidance on the International Child
Abduction and Contact Unit has been published on the
Courts and Tribunals judiciary website. It is here.
The President notes that an increasing number of children
cases have an international element and that courts often
require information from other jurisdictions before being
able to proceed. Since it is not always easy to know how to
obtain this information. the International Child Abduction
and Contact Unit (ICACU) has provided a guide which will
help practitioners follow the correct route to obtain
information to help the court when necessary. It has been
approved by Lady Justice Black and the Senior Master.
As the Guidance says, practitioners will also need to be alive
to Chapter VI of Part 12 of the Family Procedure Rules
2010 as amended, and to the Parental Responsibility and
Measures for the Protection of Children (International
Obligations) (England and Wales and Northern Ireland)
Regulations 2010.
A further document, accessible from the same webpage,
offers practitioners general information about the ICACU
and its role.

Peter Hay, Director of People, Birmingham City Council
said:
"Although there is not enough evidence for a criminal
conviction at present, we do have enough information to
obtain injunctions – these use a lower evidence
threshold and the balance of probability.
"This is a ground-breaking approach, finding new ways
to protect victims.
"We have to recognise that previous ways of dealing
with this have not always worked. Too often the victim
has not seen herself as a victim so it has been difficult to
use the conventional criminal prosecution route.
"Because perpetrators befriend their victims and make
them feel special it is therefore harder to gather concrete
evidence to use against them.
"For far too long, men committing abuse have seen this
as something they control; this is about taking control
away from them and giving control to the victims. It
gives them a safe space in which to come to terms with
their exploitation.
"Our approach has to evolve and we have to find
innovative ways of working; we believe we are the first
local authority to use this approach. However, we
couldn't do this without the police. We have used
intelligence gathered by both agencies as well as
evidence of perpetrators' criminal activities.
"This doesn't replace the criminal process but it is about
finding complementary ways of working together to do
all we can to safeguard vulnerable children.
"The legislation we are using was historically used to
protect children before the introduction of the Children
Act 1989, which gave a statutory basis for most child
protection needs, so has rarely been used since.
"This is about making children safer; we are already
starting work on our next set of proceedings and I would
fully expect to see other local authorities following our
lead.
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"The young woman in question comes from a large
family and has been known to Birmingham social
services for a number of years. She is a bright young
woman who cares deeply about her family, especially
her siblings. However, she is also a troubled young
woman and up until September this year she was
reported missing to police 102 times since July 2010.
"We strongly believe that she is being consistently
sexually exploited and has been since her early teenage
years.
Every time she goes missing a police
investigation is launched. She has been found in hotel
rooms with men in states of undress and in a state of
intoxication, despite lack of funds.
"Despite many attempts to work with her to understand
the risks she was placing herself in, she continued to
have contact with these men.
"She is now safe, in secure accommodation for her own
protection."

this, the first ever in-depth survey into how local authorities
are dealing with the sexual exploitation of children, Ofsted
finds that the risk of exploitation is still not well understood
in many areas.
The report The sexual exploitation of children: it couldn't
happen here, could it? was commissioned by Ofsted's Chief
Inspector, Sir Michael Wilshaw, to build a clearer picture of
how well local authorities and partners are working to
prevent child sexual exploitation in their area, to offer
protection to its victims, and to pursue and prosecute its
abusers.
The report includes the views of more than 150 young
people, inspection evidence and case examination from
eight local authorities, 36 children's homes inspections, and
evidence from Ofsted's wider body of published inspection
reports. Inspectors also spoke to over 200 professionals
including elected members, Local Safeguarding Children's
Board (LSCB) members, plus local authority and partner
agency staff.

DCSupt Danny Long, Head of Public Protection Unit, West Inspectors found that local arrangements to tackle sexual
Midlands Police:
exploitation are often The Children's Society
underdeveloped, and leadership frequently lacking. Some
"This is an innovative legal approach – the use of an
areas have only begun to address the issue strategically
existing power to tackle an evolving crime. The
within the last 12 months, despite statutory guidance being
injunctions give us the power to help to protect young
issued more than five years ago.
people without putting them at the heart of a judicial
process.
Responding to Ofsted's report, Lily Caprani, Director of
Strategy and Policy at , said:
"Child sexual exploitation (CSE) victims do not
recognise that they are being abused. If you do not
'Ofsted's findings are alarming. There is no excuse that,
recognise that you are being abused then you do not
in the wake of Rotherham, the authorities are still failing
realise that you need protecting.
to take the action needed to keep children safe.
"This approach offers the child protection, whilst letting
us concentrate on those who we believe are committing
abuse, we are taking the suspected abuser's control
away from them.
"These injunctions do not replace the criminal process
but rather sit alongside it. They are not a soft or easy
option. This is an additional opportunity to offer
protection and safety to those who are most vulnerable,
at a time when they need it most.
"These injunctions are given by the highest court. They
have complex dossiers of information and intelligence,
months of police and children's services work sitting
behind them and are part of a careful and considered
policing operation."
For a report of the court proceedings, see the Birmingham
Mail.

Prevention of child sexual exploitation
needs higher priority: Ofsted

'It is unacceptable that anybody involved in protecting
children's welfare — councils, local safeguarding
children's boards, police, social services or other
professionals — is still failing to do everything possible
to protect vulnerable children from abuse.
'It is critical that everyone involved in child protection
works together effectively to make sure children are safe
from the perpetrators of these brutal crimes. As the
report shows, the government needs to collect data
nationally to expose the true scale of abuse and the
effectiveness of investigations and prosecutions. It is
also vital that councils improve how they identify
children at risk, including recognising the link between
a child going missing and being abused.
'Tackling child abuse must be a top priority at every
level. Ofsted must make sure it is tough enough in how
it directs local councils to do their job in protecting
children. Children must to be listened to, given the
support they need to recover and be directly involved in
how to fight this horrific crime.'
The report is here.

Local authorities have been too slow to face up to their
responsibilities to prevent child sexual exploitation,
according to a new Ofsted report.
Published as Birmingham City Council obtained civil
injunctions against suspected exploiters of young girls, in
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have to bear – because it did not have a good understanding
of how people would respond to the changes or what costs
might arise. Among the NAO's recommendations is that the
Ministry develop measures to evaluate more fully the
The Ministry of Justice is on track to meet its main objective impact of the reforms.
of significantly reducing in a short timeframe spending on
civil legal aid. However, it is less clear to what extent it has Amyas Morse, head of the National Audit Office, said:
met its other objectives of reducing unnecessary litigation
and targeting legal aid at those who need it most, according
"The Ministry of Justice is on track to make significant
to a new report from the National Audit Office.
and quick reductions in its spending on civil legal aid.
However, it has been slower to think through how and
The NAO concludes that, in implementing its reforms, the
why people access civil legal aid; the scale of the
Ministry of Justice did not think through early enough the
additional costs to the Ministry likely to be generated by
impact of the changes on the wider system, and does not
people choosing to represent themselves; and the impact
know whether people who are eligible for legal aid are able
on the ability and willingness of providers to provide
to get it.
legal services for the fees paid. Without this
understanding, the Ministry's implementation of the
The Ministry set out in November 2010 its proposals for
reforms to civil legal aid cannot be said to have
reform of legal aid. It reduced fees paid to civil legal aid
delivered better overall value for money for the
providers by 10% between October 2011 and February 2012.
taxpayer."
The Legal Aid, Sentencing and Punishment of Offenders
Act 2012 introduced further changes which were Commenting on the report, Jane Robey, CEO of National
implemented in April 2013, including a reduction in the Family Mediation, said:
range of issues for which civil legal aid is available and
changes to the financial eligibility criteria for receiving legal
"Many will consider the report as an indictment of the
aid.
government's inability to plan and foresee the
consequences of its actions. Others will point out that,
The NAO estimates that the reforms could reduce spending
perhaps more alarmingly, there was a failure by
on civil legal aid by £300 million a year in the long term. The
government to listen to mediation and family law
Legal Aid Agency funds significantly fewer cases because of
professionals who told them this is exactly what would
the reforms, thereby reducing the amount of litigation
happen if they went ahead with the changes.
funded directly by the taxpayer.
"What's important now is that all involved in family
The Ministry expected that removing funding for civil legal
mediation maintain and strengthen their resolve to
aid for private family law matters would divert people
continue to improve the post-separation futures of
away from courts and increase mediation referrals by 9,000
children and their parents up and down the land.
per year. However, there were 17,246 fewer mediation
assessments in 2013-14, a 56% decrease from 2012-13.
"We are optimistic about the future. Our 2014 data so far
Litigation has only just started to decrease in the areas of
shows a significant rise in the take-up of mediation
family law no longer covered by civil legal aid. In the year
services. The picture varies across the country, but in a
following the changes, there has been a 30% increase in the
number of our service areas increases of 30 to 40 per cent
number of family court cases in which neither party has
in numbers of people attending mediation compared
legal representation. This is likely to create extra costs for
with the same period in 2013 have been reported."
the Ministry and wider government, with the NAO
estimating additional cost to HM Courts & Tribunals The report is here.
Service of at least £3 million a year, together with direct
costs to the Ministry of approximately £400,000.

National Audit Office questions value
for money of civil legal aid reforms

Parents should have legal aid to fight

There may also be costs to the wider public sector if people
whose problems could have been resolved by legal aid- care proceedings, says Bar Council
funded advice suffer adverse consequences to their health
and wellbeing as a result of no longer having access to legal Parents facing the prospect of having their children taken
away from them should have legal aid to fight their case, the
aid.
Bar Council has said.
The Ministry has reduced fees for providers without a
robust understanding of how this would affect the market, In a letter to Shailesh Vara MP, the Parliamentary Underand its monitoring has been limited. The NAO analysed the Secretary of State at the Ministry of Justice with
amount of legal aid funded face-to-face advice being started responsibility for the Courts and Legal Aid, Bar Council
by providers in local authority areas across England and chairman, Nicholas Lavender QC, has called for urgent
Wales. This showed that in 14 local authorities no providers reform of the regulations which currently require parents to
based in the area started any face-to-face legal aid funded go through means-testing in order to secure funding to
work during 2013-14. The Agency does not know why and challenge local authorities who are seeking to remove their
therefore cannot be confident that it is targeting funding at children. The Bar Council says funding should be automatic
in care order proceedings when parents need to challenge
those most in need.
the State's power to take their children away from the family
The report finds that the Ministry did not estimate the scale home. Without this change, parents may have no choice but
of the wider costs of the reforms – even those that it would to represent themselves.
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The Bar Council's warning comes after the President of the
Family Division, Sir James Munby, in D (A Child) [2014]
EWFC 39, pointed to the "stark, indeed shocking"
predicament faced by two parents with learning difficulties
who missed out on getting legal aid support to challenge the
removal of their child from the family home because the
father's disposable monthly income was £34.64 over the
means-tested limit.
Nicholas Lavender QC, chairman of the Bar Council, said:
"I doubt that when the regulations were designed they
were intended to deny families the chance to fight to
keep their children. However, now that this worrying
situation has come to light it is essential that meanstesting is removed for families faced with the nightmare
scenario of losing their children. Any parent should
have the right to challenge such a decision and to try to
keep their family together. The current risk is that a child
who does not actually need to be removed from the
home environment is separated from his or her parents
and put into care purely because his or her parents do
not qualify for legal aid and are unable to present their
case effectively by themselves.
"Families being unable to challenge attempts made by a
local authority or any other State agency to break up the
family is not something you expect to see in a civilised
society, but that is a consequence of the current rules,
even if it is not what was intended. Action must be taken
swiftly to prevent it happening."

Rapsidara v Colladon (Irregular Divorces) [2014] EWFC 35.
That case concerned 180 petitions of Italian nationals issued
in 137 different courts in England & Wales.179 of the 180
divorcing couples had falsely claimed that one of them lived
at an address in Maidenhead. Munby P indicated that,
within a year, there would be fewer than 20 courts in which
divorces can be processed.
As well as asking for details in relation to courts local to his
firm on the South Eastern Circuit, Mr Roe asked for a likely
final list of all the courts that will remain able to process
divorce petitions following the implementation of any
decision concerning this matter.
The MoJ reply stated that when choosing a "Single Point of
Entry", the divorce centre does not have to be the
Designated Family Centre (DFC) and "operationally it may
make sense that a separate venue is chosen to ease
workforce pressures...or because divorce work has already
been centralised within an area".
Mr Roe said:
"The MoJ has told us that the decisions on which
courts/offices will process divorce petitions have
already been made by each HMCTS region with the
exception of the South East, London and South West
where decisions are due to be made by the end of
November. Despite our request, the MoJ omitted to tell
us what the outcome of the decisions already made
were."

Mr Roe said that some interesting information was
Under current rules, children can remain at home under a revealed. The MoJ stated:
care order where the evidence would not support
permanent removal from home but raises sufficient concern
"In the South East region the proposal is that Bury St
to require that the local authority share parental
Edmunds will be the point of entry for divorce petitions.
responsibility. However, if the local authority subsequently
In the South West region the proposal is Southampton.
takes the view that the child should no longer remain at
This means that divorce petitions will be processed at
home, parents can get legal aid to challenge that decision
those courts/centres unless they require a hearing.
only if their gross monthly income is £2657 or less; their
Those cases which require a hearing will be transferred
monthly disposable income is £733 or less and their
to the most suitable local Family Court hearing venue."
disposable capital is £8000 or less, even though the State is
seeking to remove the child.
Implementation of changes to which courts process divorce
petitions will be phased depending on the HMCTS region,
The Bar Council has called for the speedy reform of says the MoJ. It says that the current dates for each region
Regulation 5 of the Civil Legal Aid (Financial Resources are:
and Payment for Services) Regulations 2013, SI 2013/480
to close this funding trap for families.
Ÿ London / SE – October 2015
Ÿ Midlands – January 2015
Ÿ North East – November 2014
Ÿ North West – November 2014
Ÿ South West – April 2015
All divorce petition processing to be
Ÿ Wales – January 2015

centralised by October 2015
The full FOI request and reply are here.
There is a marked lack of clarity from the Ministry of Justice
about the final number and identity of courts likely to be
processing divorces in England and Wales by the end of
next year. That is the conclusion drawn by solicitor and
family law arbitrator Tony Roe following receipt of the
MoJ's response to a recent Freedom of Information request
made by him.
Mr Roe, principal of Berkshire firm, Tony Roe Solicitors,
submitted a Freedom of information request following the
President of the Family Division's recent judgment in
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Father accused of rape granted
exceptional funding in family
proceedings

Family Dispute Resolution Week 2014
– 24-28 November

Resolution's third Family Dispute Resolution Week takes
place from 24th to 28th November. This awareness-raising
A father, who is involved in family proceedings concerning
week aims to highlight the alternatives to court for
C, his one-year-old son, and who had been accused by the
separating couples and their families.
mother of raping her, has been granted exceptional case
funding by the Legal Aid Agency to pursue his application
Resolution members throughout England and Wales will be
for contact and a parental responsibility order.
organising events and spreading the word to let the public
know about separating outside of the courtroom.
The case had come before Sir James Munby, President of the
Family Division, as part of Q v Q; Re B (A Child); Re C (A
The Dispute Resolution Week poster can be downloaded
Child) [2014] EWFC 31.
here.
In March 2014 he was charged with rape and attempted
For an article by Annmarie Carvalho – Motivate to Mediate:
rape. Having pleaded not guilty the father is awaiting trial
The Carrot and Stick – which examines two recent High Court
in the Crown Court.
cases which illustrate the court's powers to 'encourage'
parties into mediation, please click here.
It had been argued on the father's behalf that it was
"necessary" for him to have legal representation, and
For an article by Amina Somers – Family Mediation: Boom or
accordingly that the absence of legal aid was in breach of his
Bust? – which considers what can be done to increase the
rights under Articles 6 and 8. The mother's position was that
take-up of family mediation, please click here.
she could not contemplate the prospect of being crossexamined directly by the father, and that the court had a
responsibility to ensure that the best evidence was given,
that it was fairly challenged and that the findings made Exam results 'suffering' as a result of
would be robust and correct for the benefit of the child. It parental break-up
was submitted that it was difficult to see how the mother
could be enabled to give her best evidence without the Young people feel their exam results are suffering as a direct
father being represented.
result of parental break-up, according to a new survey of
In Re C (A Child) (No 2) [2014] EWFC 44, the President
recorded that the father's application for exceptional
funding had now been granted and that he would be
represented. The case was remitted to the family court for a
fact finding hearing.
In the course of his judgment, the President quoted from a
letter to the court from the Bar Pro Bono Unit in which it said:
"… in the first 8 months of 2014, the Unit received a total
of 1491 applications (compared with 1019 in the same
months of 2013). 350 of those applications were family
law children cases, which compares with 291 similar
applications over the whole 12 months of 2013 (the 2013
figure, in turn, representing a 70% increase from the 171
children applications in 2012) … 96 of the 206 pieces of
work which could not be placed [in the first 8 months of
2014] were family law children cases … These 96 family
law children cases were … considered by Unit reviewers
as deserving of assistance, but … no assistance could be
provided."

teens and young adults. The survey of 14-22 year olds also
finds that parental separation is leading young people to
turn to alcohol and skipping lessons, while some admit to
experimenting, or thinking about experimenting, with
drugs.
Jo Edwards, Chair of Resolution, said:
"These new findings show the wide-ranging impact of
divorce and separation on young people. It underlines
just how important it is that parents going through a
split manage their separation in a way that minimises
the stress and impact on the entire family, especially
children, otherwise their exam results could suffer.
Divorce and separation is always traumatic, but there is
a better way to deal with it."

Exam results suffering:

The survey of 14-22 year olds asked how a parental breakup had directly affected them. The survey found that one in
five (19%) say they didn't get the exam results they were
hoping for. The majority (65%) say that their GCSE exam
Julien Foster of 1 Garden Court (appearing pro bono results were affected while 44% say A-levels (44%) suffered.
instructed by the Bar Pro Bono Unit) represented the father; What's more, 15% said they had to move schools, which
Lucy Reed of St John's Chambers, Bristol (instructed by may have had a knock-on effect on exam results.
Battrick Clark) represented the mother; and Donna
The poorer-than-expected exam results might partly be
Cummins (of Lyons Davidson) represented the child.
explained by changes in behaviour, as a direct result of
parental separation, that the survey uncovered: Almost a
The judgment is here.
quarter (24%) said that they struggled to complete
homework, essays or assignments. And more than one in 10
(11%) said they found themselves "getting into more trouble
at school, college or university," with 12% confessing to
skipping lessons.
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Turning to alcohol and changing eating Expert online welfare rights service
habits:
goes live
The survey finds that parental break-up can impact on
young people's health. 14% of the young people surveyed
said they started drinking alcohol, or drinking more alcohol
than previously, while almost three in ten (28%) said that
they started eating more or less than previously. Arguably
most concerning of all, 13% admitted to experimenting, or
thinking about experimenting with drugs as a result of their
parents' break-up.

The Child Poverty Action Group (CPAG) has launched an
innovative online welfare rights information and advice
service for advisers and claimants.
Ask CPAG Online offers up-to-the-minute, expert
information on the big issues affecting benefits and tax
credits claimants, as well as tailored email advice for
advisers.

Pressure from parents:
The survey also finds that many teens and young adults felt
that their parents placed additional stresses on them during
the process of break up. 32% of respondents said one parent
tried to turn them against the other. And more than 1 in 4
(27%) said their parents tried to involve them in their
dispute.

The first round of Ask CPAG Online content covers benefit
sanctions. Almost 1,500,000 sanctions have been imposed
on JSA and ESA claimants in the UK since October 2012.
Ask CPAG Online explains the basic concepts of sanctions,
and will help users to:
Ÿ Avoid sanctions, by understanding the requirements

Impact of social media – pictures of new
partners can be upsetting:
The survey also finds that the stress of their parents' breakup for young people can be made worse by the impact of
social media. Almost a quarter (23%) said that they found
out on social media that one of their parents had a new
partner. One in five (20%) said that their parents have upset
or embarrassed them on social media, by posting something
about their separation or divorce.
Other findings include almost 1 in 5 (19%) saying that they
completely lost contact with one or more grandparents – a
crucial issue in the context of the Government's recentlylaunched "Family Test," designed to ensure that policies
support children's relationships with their grandparents
after divorce.
Speaking on the first day of 2014's Family Dispute
Resolution Week, Jo Edwards said:
"Each year around 100,000 children under 16 see their
parents divorce. Almost half of all break-ups (48%)
occur when there is at least one child in the relationship,
and with 230,000 people in England and Wales going
through a divorce each year (and many more
separating), this is an issue that affects hundreds of
thousands of families in Britain every year.
"Therefore it is crucial that couples do everything
possible to resolve disagreements in an amicable way
that minimises stress on all family members –
particularly any children they may have.
"It's clear from our survey that children are suffering as
a result of parental separation and that in some cases it's
exacerbated when parents place additional stresses on
their children during their break-up. But there is a better
way to manage your separation. That's why we would
encourage all separating couples to explore their options
for an amicable divorce. There's a free guide at
www.resolution.org.uk/separatingtogether about the
options available. Speak to a Resolution member, who
will help you to find the right way forward for you, your
family, and your children."

Ÿ Challenge sanctions when things go wrong, and
Ÿ Obtain hardship payments, where payments are
removed or reduced.
The second round of content will cover Mandatory
Reconsiderations – the new system for reviewing decisions
before they go on to appeal. Future Ask CPAG content will
be guided by advisers' feedback on their clients' needs.
Generously funded by the Baring Foundation, Ask CPAG
Online complements CPAG's best-selling Welfare Benefits
and Tax Credits Handbook.
For more information, contact p.treloar@cpag.org.uk
Ask CPAG Online can be found here.

Too few children in care get right
placement first time: National Audit
Office
The Department for Education cannot demonstrate that it is
meeting its objectives for children in foster and residential
care. The long-term consequences of such children not
getting the right care are poorer outcomes for them and
increased costs to local authorities and taxpayers, concludes
the National Audit Office in its latest report.
Local authorities spent £2.5 billion in 2012-13 supporting
children in foster and residential care, a real terms increase
of 3% since 2010-11. However, according to the National
Audit Office, the Department, which holds local authorities
to account for delivery of these services, does not have
indicators by which it measures the effectiveness of the care
system. In addition, there is a lack of understanding of what
factors contribute towards the costs of care.
Demand for care is increasing and varies significantly across
England. Local authorities in England looked after 68,110
children (at the end of March 2013), the highest level for 20
years. This is partly because of a rapid rise in the number of
children being taken into care, following the widely
reported abuse and death of 'Baby P' in 2007, while many
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local authorities expect or are already experiencing a rise in
Jamie Cooper-Hohn awarded £337
referrals linked to child sex exploitation scandals. Most
children in care, 75%, are fostered. Nearly two thirds (62%) million
of children are in care because they have suffered abuse or
The Telegraph reports that Jamie Cooper-Hohn, wife of Sir
neglect.
Chris Hohn, the hedge fund manager who also runs The
in the opinion of the NAO, there has been no improvement Children's Investment Fund, has been awarded £337 million
since 2009 in getting children into the right placement first in financial remedy proceedings. The disputed assets were
time and close to home. The Department has an objective to said to run to £700 million.
improve placement stability and measures the number of
placements a child has in a year and whether they are The award was made by Mrs Justice Roberts. The judgment
placed within 20 miles of home. At the end of March 2013, is not yet available.
34% of children in care had more than one placement during
the year, the same proportion since 2009 and 14% of foster Alison Hawes, a Partner at Irwin Mitchell, said:
children and 34% of those in residential care were placed
"Much of this significant case relates to the issue of how
more than 20 miles from home. The overall numbers have
the courts determine the division of a couple's assets,
not improved in the last four years.
particularly when there is a dispute over the value of
their respective contributions to the relationship.
The NAO says that children's early experiences can have
long-term impacts on their emotional and physical health,
"The approach of the court is not to discriminate
social development, education and future employment.
between the roles that the respective spouses have
Local authorities take children into care to improve
fulfilled. It is clear that the breadwinner should not
outcomes for them but children in care do less well in school
receive a higher proportion of the wealth than the
than their peers. In 2012/13 15% of children in care achieved
homemaker purely because they are the higher earner.
5 or more GCSEs at grades A* to C including Mathematics
The contributions of the party who has taken a parenting
and English, compared with 58% of children not in care.
or supportive role are equally valued.
They are also more likely to experience problems in later
life, which can have a wider social impact and lead to higher
"However in a case like this where the wealth that has
costs to the public purse. For example, at the end of 2013,
been amassed is so vast, the party who has directly
34% of 19-year-olds who were in care at the age of 16 were
generated the majority of the fortune may argue that he
not in employment, education or training (NEET),
or she has made a "special contribution". This is a
compared with 15.5% of 18-year-olds. Research by York
concept the courts have considered in a number of cases
University has estimated the lifetime cost of a young person
and its application has caused some difficulty. There
being NEET at £56,000 a year.
needs to be some element of genius or truly exceptional
talent, and it will not usually come into play unless there
In 2012-13, local authorities spent on average between
are many millions of pounds.
£131,000 and £135,000 on residential care for a child and
between £29,000 and £33,000 on foster care for a child. But
"This high-profile case highlights the family court's
costs vary between local authorities and by type of provider.
broad discretion to reach a fair result having considered
The Department is aware of these variations in cost but not
all the circumstances of the individual case. This enables
all of the reasons for them. Without a full understanding of
judges to take a bespoke approach but many people feel
the reasons for variations in cost the Department and local
that this means there is a lack of clarity as to the likely
authorities will not be able to reduce them.
outcome of their case, especially if they do not have the
In 2014 the Department launched an Innovation Programme
benefit of legal advice and representation."
to learn about what works in commissioning to improve
outcomes for children in care.
The Telegraph report is here.
Amyas Morse, head of the National Audit Office, said:
"Most children are taken into care because of abuse and
neglect. But too many of them are not getting the right
placements the first time. If their complex and
challenging learning and development needs are not
correctly assessed and tackled, the result is likely to be
significant long-term detriment to the children
themselves as well as cost to society. No progress has
been made in the last four years. If the Department is to
break this pattern, then it needs to use its new
Innovation Programme to understand what works,
especially in terms of early intervention."

Report on experiences and needs of
LiPs published
The Ministry of Justice has published findings from a study
into the experiences and support needs of litigants in person
in private family law cases.

The report – written by Liz Trinder, Rosemary Hunter,
Emma Hitchings, Joanna Miles, Richard Moorhead, Leanne
Smith, Mark Sefton, Victoria Hinchly, Kay Bader and Julia
Pearce – was submitted to the Ministry of Justice in
The full NAO report is here. The executive summary is here. September 2013.
The study focuses on the experience of LIPs prior to the
legal aid reforms in April 2013. It was designed to inform
policy and practice responses to LIPs following the legal aid
changes.
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The report concludes with a summary of the broad
recommendations arising from the team's analysis of the
literature and the research data.
The recommendations are:

Information needs

Other issues
Ÿ Follow up independent research is needed to examine
the impact of the legal aid reforms on the types and
experiences of LIPs, their impact on the court system
and the effectiveness of innovations and services to
support LIPs.

The report is here.
Ÿ That all relevant family justice communications,
including forms, leaflets, practice directions, templates Resolution has welcomed the long-delayed publication. Jo
and pro forma, are re-evaluated from the perspective of Edwards, chair of the family law organisation, argues:
LIPs and (if necessary) redesigned with their various
needs in mind.
"The recommendation in the report for initial legal
advice for litigants in person is something that
Ÿ That a single authoritative 'official' family court website
Resolution has consistently argued for. Our members
is established with all the resources that a LIP needs in
see first-hand the problems faced by litigants in person,
one place.
who enter the courts without a full understanding of
their legal position, court procedures or how to present
evidence, leading to emotional and acrimonious and
Ÿ That the court's communication with parties prior to the
unfair outcomes for them and for their families. Some, as
first hearing is used more effectively to convey
the report identifies, are vulnerable and are simply not
important information to LIPs.
capable of participating effectively in the family justice
system, no matter how many modifications are made to
Ÿ That judges are encouraged to give LIPs clear verbal
the court process. It is a travesty that these people are
instructions and guidance on process and procedure.
expected to enter into a process with enormous
ramifications for their lives without proper support."
Ÿ That the court service provides increased opportunity
for face-to-face inquiries with relevant court staff and
that guidelines and training for court staff are devised to Jo Edwards continues:
facilitate information-giving whilst avoiding giving
"As well as the problems facing vulnerable applicants,
advice.
the lack of legal signposting and advice means that far
fewer people are entering mediation and other beneficial
Emotional/moral support
processes that help to resolve matters quickly, after the
loss of family solicitors as the major referral point.
Ÿ That there is a presumption that a single family member,
Publicly-funded mediation numbers have dropped 45%
friend or volunteer may accompany a LIP in court to
over two years, despite the Government's objective of
offer emotional/moral support without the need to
diverting more separating couples into mediation.
submit a formal CV.
Ÿ That consideration is given to the development of a code
of conduct, practice guidance or regulatory framework
for paid/'professional' McKenzie Friends.
Ÿ Practical support and legal knowledge.
Ÿ That initial legal advice to facilitate dispute resolution
and, where necessary, for initial preparation for court
proceedings is made universally available.
Ÿ That providing support for LIPs in a consistent way in
both semi-represented and non-represented cases is
understood as a key element of the judicial role; and that
judicial officers receive appropriate guidance and
training to do so.
Ÿ That measures are introduced to ensure greater
availability of and access to exceptional case funding in
private family law matters.

"Resolution members working in the family courts see
every day the issues outlined in the report. For us, and
for everyone who cares about justice in the family
courts, the huge increase in self-represented litigants is
a serious concern. Resolution is publishing an updated
good practice guide to working with litigants in person
next week, and will be running training for family work
professionals on how to minimise conflict and work
effectively in cases where the other party is
unrepresented."
Publication of the report coincides with the release of
'experimental statistics' which suggest that the increase in
the duration of private family law proceedings is not caused
by the increase of litigants in person. The statistics are here.

Private law family hearings are shorter
where neither party is represented

Ÿ That a mechanism is introduced to enable judicial
'Experimental statistics' produced by the Ministry of Justice
recommendation for the provision of publicly funded
appear to suggest that hearings in private law family cases
representation in the interests of justice.
in which neither part is represented are shorter than those
in which at least one part is represented.
Ÿ That the MoJ consider which other forms of legal and
The Ministry of Justice has published statistics to address
procedural assistance for LIPs engaged in court
the known evidence gap in relation to hearing duration. The
proceedings can feasibly be supported or implemented.
MoJ stresses that there are key caveats and data quality
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issues to be considered when looking at the results and
further work is planned to complement the findings of these
initial analyses.
The average hearing duration for cases starting between
April 2012 and March 2013 (pre-LASPO) and disposed of
within 12 weeks was compared with that for cases starting
between April 2013 and March 2014 (postLASPO) and
disposed of within 12 weeks. Initial findings show:
Ÿ No change in overall average (mean) hearing durations.
There is some evidence that hearings where both parties
are represented have increased in duration whilst
hearings where neither party is represented have
decreased in duration.
Ÿ Directions hearings have increased in average (mean)
duration across most representation types. Full hearings
have decreased in average (mean) duration, particularly
for hearings in which neither party were represented.
Ÿ Median hearing durations (not detailed in this paper)
have remained unchanged across all hearing types and
representation types, except for full hearings in which
neither party was represented. Median hearing
durations for these hearings have decreased from 300
minutes (2012/13 median) to 180 minutes (2013/14
median).
Ÿ A substantial decrease in average hearings per case,
though this appears to be part of a longer term trend.
Resolution says that these findings, based on average rather
than actual hearing times, directly contradict the experience
of Resolution members working in the family courts. A
recent survey of Resolution lawyers found that almost 70%
said when they act for a party in family proceedings where
one or more of the other parties is a litigant in person, family
court resources have to be diverted, and 80% of respondents
to the survey said that the legal costs of the represented
party increase when one or more litigants in person are
involved in a case.
The full MoJ report is here.

‘Families are paying the high price of
legal aid cuts’: Nicholas Lavender QC
responding to the National Audit Office's report on the
government's reform of civil legal aid, Nicholas Lavender
QC, chairman of the Bar Council, said:
"It is worrying, but sadly not surprising, to read the
NAO's conclusion that "In implementing the reforms,
the Ministry did not think through the impact of the
changes on the wider system earlier enough" and that,
without a better understanding of these matters,
"implementation of the reforms to civil legal aid cannot
be said to have delivered better overall value for money
for the taxpayer.
"The NAO has confirmed that the cuts have gone further
than intended, with the Ministry being on track to
exceed spending reduction forecasts by an estimated
£32million a year. For instance, whilst the Ministry of

Justice estimated that 5,000-7,000 applications a year
would be made for legal aid in 'exceptional
circumstances' and that the majority of applications
would be granted, in reality between April 2013 and
March 2014 only 1,519 such applications were made, and
a mere 57 granted. Excluding inquests, where special
rules apply, only 16 applications for "exceptional case
funding" were granted in the 12 months after the cuts
came into effect.
"Yet in the same 12 month period, the NAO estimates
that over 36,000 people who would otherwise have
received legal representation have been excluded from
legal aid by the cuts. Tens of thousands of these people
are having to represent themselves in our courts,
including mothers and fathers involved in disputes
about the custody of their children. The most worrying
figure is the 89% increase in cases involving children,
where it is not just one parent who is desperately
attempting to represent themselves, but both parents
are. Where, as so often happens, they are unable to
represent themselves effectively, then the Courts do not
hear both sides of the case and it is difficult for the
Courts to do justice.
"The problems being felt by families and others are not
only in the courts. The NAO also estimates that there has
been a drop of 326,000 a year in the number of people
receiving legal advice on their family law and other
problems.
"In family cases, the Government hoped that more
people would take their cases to mediation. But the
opposite is happening. The NAO report shows that,
instead of increasing, the number of cases going to
mediation fell by 56% in 2013-14 compared to the
previous year. That is not just a blip.
"The NAO report, as well as other evidence, shows that
families are paying the high price of legal aid cuts. Much
of what we feared about LASPO has come to pass.
Individuals dealing with life-changing legal issues are
being denied fair access to justice. The NAO Report
confirms that these cuts have gone too far and the
Ministry of Justice needs to act to do something about it."
The NAO report is here.

New powers to prevent sham
marriages announced
New powers to enable the Home Office to tackle sham
marriages have been announced by Immigration and
Security Minister James Brokenshire.
The reforms, which are part of the Immigration Act, will see
the notice period in England and Wales for marriage and
civil partnership extended from 15 days to 28 days.
All proposed marriages and civil partnerships involving a
non-EEA national with limited or no immigration status in
the UK are to be referred by registrars to the Home Office.
This will give the Home Office more time and scope to
identify and investigate suspected sham marriages and civil
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partnerships and to take effective enforcement action.
Home Office Immigration Enforcement and the General
Register Office are working with local authority registration
services to tackle sham marriage.

result of relationship break-up.
Ÿ One in six (16%) admit that they've either asked or been
offered financial help from a friend or family member.

For couples including a non-EEA national who are referred
Ÿ Over a quarter (26%) had to move in with a family
under the scheme, the Home Office will be able to extend
member or friend following a split.
the notice period from 28 days to 70 days where it decides
to investigate a suspected sham marriage or civil People with children fare even worse. Over a third of
partnership.
separated or divorced parents (36%) report that they have
needed to take out a loan or gone into debt to deal with the
Couples who fail to comply with an investigation under a 70 financial strain caused by separation or divorce. Parents
day notice period will not be able to marry or form a civil were also more likely to rely on family and friends for
partnership on the basis of that notice.
financial assistance, with one in five parents (21%) leaning
on others for help, as opposed to 14% of childless adults.
British couples will have to give 28 days notice of their
intention to marry or form a civil partnership but will not be British businesses are also suffering as a result of divorce
subject to the referral and investigation scheme.
and separation, according to Resolution.
The new scheme will be introduced across the UK on 2
March 2015, subject to Parliamentary approval of the
required secondary legislation to extend it to Scotland and
to Northern Ireland. The Home Office is giving sufficient
notice so that legitimate couples should generally be able to
give enough notice before their marriage or civil partnership.

Hundreds of new FGM cases reported
during October

One in ten have had to leave jobs after a split, or have a
colleague who has; 16% have seen workplace hit by sick
leave following stress of break-up; 15% say separation or
divorce had a negative impact on productivity.
Yet despite the effect it has on them or their colleagues, just
10% of people think their employers offer adequate support
for people going through a break up, with 34% saying more
needs to be done to provide support in the workplace for
those undergoing separation or divorce.

It is estimated that divorce costs the British economy up to
In October the Health and Social Care Information Centre £46bn every year; and the British Chambers of Commerce
published the first monthly return of FGM cases reported by recently emphasised the relationship between employees'
acute hospital providers in England during September 2014. wellbeing and business productivity.
That showed that 125 of the 160 eligible acute trusts in
England submitted signed off data reported a total of 467
newly identified cases and 1,279 active cases (ie patients
identified as having a history of any FGM type prior to the
reporting period and still being actively seen).
The HSCIC has now published the return for October. It
shows that 109 acute hospital providers reported a total of
455 newly identified cases and 1,468 active cases.
The report is here.

Relationship breakdown puts families
in debt and damages business, says
Resolution
Research carried out by Resolution, released as part of
Family Dispute Resolution Week, which concludes today,
emphasises the financial, as well as emotional, damage to
families and the consequent impact on businesses.
According to Resolution, as a direct result of a break-up
more than one in four (28%) adults say they've fallen into
debt, while one in six (16%) admit to asking a friend for
short-term financial help following a break-up.
A survey of separated British adults finds that:
Ÿ Three in ten (28%) say they turned to loans, an overdraft
or in some cases increased credit card debts as a direct
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ARTICLES
Finance & Divorce Update November 2014

Jessica Craigs, senior solicitor of Mills and Reeve LLP

This update is provided into two parts:
1. News in brief
2. Case law update

NEWS UPDATE
£19 million legal bill!
The Telegraph reports that after years of intense litigation, Dr Martin Coward faces the reportedly, most expensive divorce
bill in Britain after losing his appeal over control of the hedge fund founded with his ex-wife DWP.
Click here for the full article.

Gingerbread reports drop in child maintenance claims due to charges
Government figures show that 3,700 fewer parents applied to the new Child Maintenance Service ("CMS") in August than
in May this year.
Speculation as to whether this is a direct consequence of the new £20 application fee has arisen.
For the full press release from Gingerbread click here

Backdated marriage certificates for converting civil partners
From 10th December 2014 couples in England and Wales will be able to convert their civil partnerships to marriages.
The marriage certificate will be dated as at registration of civil partnership rather than receiving a conversion certificate as
previously advised.

National Family Mediation (NFM) calls for solicitor-mediator collaboration
The chief executive of NFM (Jane Robey) has called for closer practical collaboration between lawyers and family
mediators.
She outlines three initial proposals for closer mediator–solicitor collaboration:
1. Lawyers seeing both parties
Referring to the recent recommendations of the government's Family Mediation Task Force she says:
"One of the recommendations provides an opportunity for us to do something different and that is for a lawyer to be
able to see both parties who have been in mediation. I want to work together with the legal profession to achieve that
change. I appreciate there are regulations but I think it is worth looking at. It will help us all provide more holistic
services for families, it will keep the whole families interests and needs in the frame and will call time on adversarial
proceedings."
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2. Fixed fee advice
"Another opportunity for working together is to get the help with mediation working for all clients not just the
legally-aided. I know family lawyers are grappling with the fixed fee for family matters. Maybe there is a parallel here
with fixed fee conveyancing which as we know has been around for many years. For us to be able to tell clients that
they can have advice on the options they have developed in mediation and drafting services for a fixed would be
enormously beneficial."
3. The recommendations of the Financial Remedies Report
"The Financial Remedies Report recommends a unified procedure for financial order applications after a divorce and
Children Act Schedule 1 applications. This I think will be hugely beneficial for families and keeps the money closely
aligned to the children. There is also the fact that the MIAM is compulsory for both child issues and financial remedies
and at every point there is emphasis on out of court settlement which means there are opportunities for us to support
families and the courts as people hover between the steps of court and reaching settlement."
She concludes:
"I don't just want to be here talking about 'working together', but for today to be the first stage of some practical
collaboration: arrangements from which both lawyers and mediators can both benefit with end users – children and
families - central to those discussions."

President questions divorce remaining subject to judicial supervision
The Law Society Gazette reports that Sir James Munby has publicly questioned whether divorce should remain subject to
judicial supervision.
As well as comments on the new child arrangement programme, Munby P suggested even more fundamental changes to
divorce may be required.
He asked whether the time has come to legislate to remove all concepts of fault as a basis for divorce and to leave
irretrievable breakdown as the sole ground. This may also lead to separating the process of divorce from the process of
adjudicating claims for financial relief following divorce.
'May the time not come when we should at least consider whether the process of divorce still needs to be subject to judicial
supervision?' he added.
Sir James said the aim of the family court must be to 'simplify and streamline' the process to make it more user-friendly
for litigants in person and cheaper for all.
For the full article click here

CASE LAW UPDATE
Rapisarda v Colladon (irregular divorces) [2014] EWFC 35 (Sir James Munby, President)
A member of court staff at Burnley County Court spotted that two divorces, both involving Italian couples, also had the
same Maidenhead address. This led to the unravelling of an industrial scale fraud. Between August 2010 and February
2012, 180 petitions had been issued by 137 county courts all using the same address. The divorces were being arranged by
a Dr Russo (at €3,750 a head). During the course of proceedings brought by the Queen's Proctor to set aside the decrees
fraudulently obtained, attempts had been made to notify all parties involved in the petitions. Only one couple, Rapisarda
v Colladon, chose to attempt to challenge the Queen's Proctor. They were not successful.
The judgment sets out the law of divorce in England and Wales. The President confirms that "simply" perjury is
insufficient to make a decree void on the grounds of fraud but that if the court is "materially deceived" by perjury or fraud
as to jurisdiction, the divorce will be void. A decree can also be voided where there has been serious procedural
irregularities involving fraud. All petitions upon which no decree had been pronounced were dismissed and all those
decree nisi and absolute obtained were set aside and the underlying petitions were dismissed.
Comment:
Munby P concludes his judgment by looking at how such frauds could be avoided in the future. The FPRC are due to
consider these suggestions in the future. In particular, Munby P addresses the fact that the fraud was facilitated by the
petitions being spread across 137 different county courts – so very few county courts dealt with more than one fraudulent
petition. Referring to his "View from the President's Chambers: The process of reform: an update" [2014], he confirms that
HMCTS will now centralise the handling of divorce petitions. The work will be limited to a set number of locations where
petitions will be issued and all "special procedure" divorces will be processed. He says:
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"I anticipate that by this time next year there will be fewer than twenty, possibly as few as a dozen, places at which a
divorce petition can be issued."
Other suggestions that are being investigated include whether the notice of application for decree nisi should require the
completion of a statement of truth in a specified form next to a prominently displayed warning of the penalties for untruth.
The other is that part of the process in the court office for issuing a divorce petition should include a search of the court's
FamilyMan system to identify whether the address(es) given in the petition have been used in other cases.

Prest v Prest [2014] EWHC 3430 (Fam) (Mr Justice Moylan)
Mr Prest ("H") received a suspended four week prison sentence for failing to pay maintenance arrears of £360,200.
Rejecting his argument that the demise of his trading company had caused the breach of the order, Moylan J found that
H's expenditure between February 2012 and May 2013 and his application to the Court of Appeal for an extension of time
to pay £600,000 to pursue his appeal against the financial remedy order illustrated that he did indeed have the means to
pay and had refused or neglected to do so.
Moylan J also draw attention to H's failure to properly disclose his financial position, the alleged collapse of the trading
company was inconsistent with other evidence advanced in earlier proceedings and H had been unable to explain /
challenge W's evidence regarding significant holiday costs. H had until 28 October to pay.
Comment
W clearly discharged the burden of proof to the criminal standard necessary for her judgment summons application.
Helpfully, Moylan J confirms that the wording of s.5(2) Debtors Acts 1869 and r.33.14 FPR 2010:
• H has or has had, since the date of the order, the means to pay the sum in default
• H has refused or neglected, or refuses or neglects, to pay
is deliberately framed in both the present and past tense so as to ensure that the criteria are satisfied if both ability to pay
and refusal or neglect to pay are proven at any point from the date of the order to the hearing date. The alternative verbs
"refuse" and "neglect" also mean a culpable indifference to pay is enough (Bhura v Bhura [2013]).

L v M [2014] EWHC 2220 (Fam) (Mr B.G.D. Blair QC sitting as a Deputy High Court Judge)
The husband ("H") and wife ("W") were both British. They had started cohabiting together in early 2006, had married in
January 2008 and had had one child, a girl, later that year. H had substantial connections with Africa both on a business
and a personal level. The family's principal home throughout the marriage was in Harare and they also had a holiday
home in Kenya.
By 2010, the marriage was in difficulties. In early May 2010, W, suspicious that H was planning to issue divorce
proceedings in Zimbabwe, instructed English lawyers to issue proceedings here. During this time, H sent W an email
confirming that he had had an "introductory meeting" with a divorce lawyer to explore what would be involved if they
separated and that he wanted to "start a process of settlement going".
The wife contended that a few days later, she sought to instruct Mishcon de Reya solicitors but that voicemail messages
she left at their offices went unanswered. The wife's case was that on the following day, H told W that he had instructed
Mishcons. Despite this, by the end of May 2010, with the assistance of a friend who was a solicitor, the couple agreed the
terms of a separation agreement (which was signed on 6 August 2010) and an accompanying draft consent order. The
principal terms of the agreement were:
• H to pay W a lump sum of £2,000,000 in four instalments (ending in December 2011); and
• H to pay W global maintenance on a decreasing scale until the child completed university or attained the age of 25,
whichever occurred earlier (£13,000 a month was to be paid until the £2m lump sum had been paid then £9,000 a month
for the next four years and then £6,000 a month)
H paid the first instalment of £100,000 in part-payment of the lump sum, as well as the interim maintenance until May
2012. He then reduced the interim maintenance until December 2012 when he stopped paying altogether. He then
resumed paying interim maintenance but again at a lower rate than that agreed. Finally, he sought to resile from the
agreement completely.
W applied for notice to show cause. H contended that:
• there had been insufficient financial disclosure at the time of the making of the agreement;
• he had not had legal advice on the terms of the agreement or on the implications of the agreement or consent order;
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• parts of the consent order were simply things the court could not order (i.e. they were beyond the court's
jurisdiction); and
• the reality of his financial position was that he was not in a position to make the payments agreed.
He relied upon an alleged change in his financial circumstances and argued that any order should take into account not
just this change but also the length of the marriage, his limited assets and the monies which had already been transferred
to W.
Meanwhile, W argued that the agreement had been freely entered into, with both parties having full knowledge of the
other's financial position and that each had eschewed the need for detailed, documentary formal disclosure. Both H and
W, the Wife said, had been made aware of the full consequences and implications of the agreement with the agreement
recording that they had each received "legal advice or the opportunity to take legal advice". She gave evidence that H had
received legal advice in Zimbabwe and in England (although clearly she did not know its scope or substance). She said
that H had told her that he had gone to Mishcon de Reya for advice.
In the run up to the final hearing, the parties exchanged Forms E and subsequently exchanged substantial questionnaires.
H failed to reply to W's questionnaire. Following a hearing at which interim maintenance was in issue, H was ordered to
reply to the questionnaire and in particular to provide information and documentation concerning a Mauritian
Foundation. W was given liberty to apply for directions if H failed to provide the documentation requested by a certain
date.
At the same hearing, it was recorded that H had been requested to provide an undertaking to W's solicitors to obtain his
entire solicitors' file from Mishcon de Reya.
H did do so and W's questionnaire remained unanswered. W then made an application before Mr Justice Moor for the
Mauritian Foundation to be ordered to disclose the information she had requested. Mr Justice Moor granted her
application, and recited that it was likely that the judge hearing the case would draw adverse inferences against H as to
his financial circumstances if this information was not provided.
Although H had been represented during the proceedings, by June 2014 he was unrepresented and was not taking any
substantive part in the litigation. Despite H's absence from the final hearing, the court proceeded with the five-day trial.
Held: Mr Blair QC stated that H's financial position, and particularly his current income, was a mystery.
Looking at each of H's contentions in turn, Mr Blair QC said that he found it hard to fathom how H could complain of the
lack of financial disclosure. Not only had H failed to particularise his assertions in any meaningful way, he had not
complained that W's disclosure was lacking and the agreement itself had recorded the parties' lack of disclosure and that
both had been content to accept that.
On the balance of probabilities, the judge found that H had had some legal advice on the financial consequences of divorce
and had certainly had ample opportunity to take advice. Even if that conclusion was wrong, he said, the lack of advice
had been H's deliberate decision "uncontaminated by any lack of knowledge, inequality of bargaining power or other
vitiating factor". The agreement, he said, had been freely entered into by H who had had a full appreciation of its
implications. Mr Blair QC made an express finding that H had been wholly content with the agreement's provisions in
2010, and that they sat comfortably with the worth and substance of his financial resources.
In so far as the length of the marriage was concerned, the judge considered that the overall quantum of the settlement was
within the bracket of what would be considered fair, especially when taking into account the parties' consensus and the
finding that H was content with the agreement.
H's assertion that there had been a change in his financial circumstances took up most of the time in court. W's case that
H's disclosure was wholly unreliable was, the judge said, inescapable. She was, with justification, able to go as far as
asserting that the statement provided by H was not only highly unconvincing but false. Mr Blair QC concluded that had
this been a conventional FR case, his finding would have been that H was worth many millions of pounds and his assets
included the main assets considered in the judgment. H had indeed fallen short of persuading the court to find that a
change of circumstances had taken place.
In conclusion, Mr Blair QC held H to the fundamental terms of the 2010 agreement. A few modifications were made to the
agreement in respect of issues which the court lacked jurisdiction to order. Periodical payments were ordered premised
on the agreement, and H was ordered to make good his default to set up a trust for the child, as agreed.
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Abuchian v Maksoud [2014] EWHC 3104 (Fam) (Mr Justice Holman)
This case concerned an unsuccessful attempt by a husband ("H") to strike out his wife's ("W") applications under the
Married Women's Property Act 1882 and Family Law Act 1996. H attempted to rely on W's breach of an earlier order that her reply to H's points of defence had been filed late – two days late. He also argued that W had failed to file answers
to a questionnaire. Holman J found that it was disproportionate and unjust to strike out the applications on this basis – in
particular, W had not failed to supply answers to questionnaires as the court had not fixed any timetable within which the
questionnaire should be answered. H's application was dismissed and the timetable for all other matters was accelerated.

Quan v Bray & Others [2014] EWHC 3340 (Fam) (Mr Justice Coleridge)
The husband ("H") and wife ("W") had cohabited together from 1997 and had married in 2001. W was a conservationist
and in 2000, had established a UK charity, Save China's Tigers ("SCT UK"). Its aim was to save Chinese tigers from
extinction and breed them for reintroduction into wild reserves. H was an expert in structured finance who retired in 2001
and also invested time and resources in the tiger project.
H set up a discretionary Mauritius trust - the Chinese Tigers South Africa Trust ("CTSAT") - in 2002. CTSAT's funds were
used to further the Chinese tiger project. H and W were not beneficiaries of CTSAT and were later specifically excluded as
beneficiaries.
When the parties' relationship broke down, W issued a divorce petition. By that time (August 2012), CTSAT had assets
estimated at £25million. The parties had assets worth about £1.6million having lived off H's savings during the marriage.
At the FDA, W suggested that H might intend to extract funds from CTSAT for himself. Subsequently, W filed an
amendment to her Form A, seeking a variation of CTSAT as a post nuptial settlement.
W argued that CTSAT had been established not only to help the Chinese tiger, but also to provide financial support for
herself and H personally over the longer term. The trust instrument and other documents did not reflect the true position,
she said.
Meanwhile, H's case was that CTSAT had been created solely for the purpose of furthering the Chinese tiger project and
that its funds had been spent on the project and would continue to be so.
There were two OS v DS hearings where Coleridge J had to determine whether CTSAT was a post-nuptial settlement
capable of variation under s.24 MCA 1973 and, if not, the extent to which it was (if at all), a resource under s.25 MCA 1973
available to H to meet W's claim. He identified the questions of law as being:
• Could CTSAT be categorised as a post-nuptial settlement and the parties as beneficiaries because it was a fully
discretionary trust (and capable of being amended or adjusted (by adding trustees or terms) to make them beneficiaries)?
• If not, should CTSAT be regarded as having become a post-nuptial settlement, if there was, by the time of the
application to vary, an existing intention to benefit the parties, evidenced by past receipts from the trust?
• If the parties had not to date received any benefits, was the mere intention to benefit the parties in an unspecified
way and at some unspecified time in the future sufficient of itself to constitute a post nuptial settlement?
He identified the questions of fact as being:
• Was H capable of procuring changes to CTSAT to enable the parties to benefit from it?
• Was there evidence to demonstrate past, present or future benefit to the parties from CTSAT?
• What was the intention underlying the creation of CTSAT?
Held: CTSAT was not a post-nuptial settlement and was not available to H as a resource from which he could meet W's
claim.
Coleridge J looked first at the essential feature of a post-nuptial settlement which, he said, seemed to be an existing
disposition in favour of one or both parties to the marriage (in their capacity as husband or wife) and for their present or
future benefit. An existing intention to benefit one of the spousal beneficiaries was a prerequisite.
Further, he found that a settlement which was non-nuptial at its creation could later become "nuptialised", if there was a
flow of benefit to the parties during the marriage from the trust. Alternatively, a later disposition from the trust could itself
constitute a post-nuptial settlement without the main trust necessarily becoming nuptial.
In looking specifically at CTSAT, he said that the mere fact that a trust is a fully discretionary trust, capable of being varied
to add other beneficiaries including the parties, did not of itself mean that the trust was a post nuptial settlement. Had
there been a regular flow of receipts paid from CTSAT to the parties (in their capacity as spousal beneficiaries) for their
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benefit, this would have been evidence of a "pre-existing intention to benefit them", whatever the trust instrument said. It
would evidence an existing disposition and thereby render the trust a post-nuptial settlement.
However, if all that was established was a vague, unspecified intention at some time in the future, depending on the
circumstances then prevailing, to benefit the parties, possibly by amending the trust deed or in other ways, that was not
enough to turn a non-nuptial settlement into a post-nuptial settlement. That could not amount to an existing disposition.
Coleridge J found that although H could theoretically seek to change the beneficiaries of CTSAT, there was no guarantee
that the trustees would do his bidding. There was also no evidence of any benefit following from CTSAT to the parties.
Nothing had been paid to H or W and there was no existing intention to do so. The highest W's case could ever be put,
even on her own evidence, was "a vague, unspecified intention at some time in the future, depending on the circumstances
then prevailing, to benefit the parties, possibly by way of amending the trust deed or in other ways" and that was not
enough to turn a non-nuptial settlement into a post-nuptial settlement.
Finally, H had provided strong evidence (that was well supported and documented) that CTSAT had been set up with the
sole purpose of furthering the Chinese tiger project. There had been no conversations at the outset or subsequently
establishing an intention to benefit the parties, and there was no and never had been, any ulterior or secondary purpose
to CTSAT.
So, CTSAT was found not to be a post-nuptial settlement and, further, its £25million worth of assets could not properly be
regarded as a resource of H's. It would be wrong in principle for the court to make a lump sum order against H in the hope
and expectation that funds would be provided by CTSAT to fulfil it.
Comment
After Coleridge J's judgment was delivered in draft to the parties in July 2014, W issued a Barrell application and further
lengthy submissions, inviting the court to re-write the judgment. Coleridge J did not amend his findings or conclusions
and held that W's use of the Barrell jurisdiction was wrong. The Barrell jurisdiction allows a judge to change his own
decision (Re Barrell Enterprises [1973] 1 WLR 19). It was designed to allow the court to look again at particular findings or
conclusions, where a particular fact or evidence had obviously been omitted, overlooked or had changed since the hearing.
It did not afford W the right to invite the court to start again from scratch and "have another go" at finding for her, based
on an entire re-arguing of the case.
The case serves as a useful reminder that although post-nuptial settlements usually involve a conventional written trust
document, all kinds of transactions and arrangements have been held to be nuptial settlements, capable of variation under
s.24 MCA 1973 There is useful guidance about how to identify a post-nuptial settlement, clarifying that there must an
existing disposition in favour of one or both parties to the marriage (in their capacity as husband or wife) and for their
present or future benefit. An existing intention to benefit one of the spousal beneficiaries is a prerequisite.

G v G [2014] EWCA Civ 1378 (Lord Justice Ryder)
In brief: Permission to appeal was granted against an order whereby a lump sum was to be paid to the wife ("W") from
the net sale proceedings of the sale of the former family home and 50% of the balance of those proceeds was to be divided
equally between W and the husband ("H") on a clean break basis. The resulting departure from equality, after what was
a long marriage of over 30 years, was described as "manifest". Ryder LJ found that valuation evidence of a second property
had not been properly adduced; the evidence went to the heart of the order made and there was a real prospect of success
on appeal.

Bakir v Downe [2014] EWHC 3318 (Fam) (Mr Justice Mostyn)
In brief: A practical decision clarifying that where the terms of an undertaking are clear and that undertaking is given in
court and is recorded in the transcript of the proceedings or can be recorded in an order for the court's approval, there is
no need for a general form of undertaking to be signed separately (as in these circumstances the general form of
undertaking is not a legal requirement to make an undertaking effective).
During the course of freezing injunction proceedings, the husband ("H") (who was acting in person) gave an undertaking
to the court. Following the hearing, the wife's ("W") counsel drafted an order including the undertaking and also prepared
a general form of undertaking for H to sign. H refused to sign the undertaking but the court approved the order in its
entirety. H sought to challenge the order on the grounds that he had not executed the general form of undertaking.
Mostyn J swiftly put a stop to H's attempt to renegade on the order.
Further, Mostyn J emphasised that the court will not / should not excuse a LIP from compliance with procedural
requirements. Here, H's application had not been made in accordance with Part 18 FPR 2010; as a result, he was ordered
to pay the costs of the application.
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Children Public Law Update (November 2014)

John Tughan, barrister, 4 Paper Buildings
In this update I will consider three areas:
(i) a recent decision of the Court of Appeal in relation to the "change of circumstances" test in applications for
permission to apply to revoke placement orders;
(ii) the alignment of step-parent adoption applications with the recent jurisprudence of Re B and Re B-S
(iii) an update on recent authorities relating to press reporting restriction orders

Leave to revoke a placement order
In Re T (Children) [2014] EWCA Civ 1369 (21.10.14) the Court of Appeal was concerned with an appeal from a decision
refusing a Father permission to apply to revoke placement orders in relation to his sons. Practitioners will know that this
has been a busy area for judicial comment and this case adds further to the re-casting of the test that follows the B-S decision.
In the care proceedings, accusations and counter-accusations were made by F and the children's mother (M). They had
separated and reconciled several times and had failed to adhere to contracts of expectations regarding their conduct. The
children were placed with their paternal grandparents until the grandmother felt she could no longer cope. F gave
permission for the children to be accommodated by the local authority. Placement orders were made for T. The threshold
criteria were not disputed. The local authority accepted that the children were not said to have suffered significant harm;
the case was decided on the basis of a risk of emotional harm due to F and M's long-standing abusive relationship.
On F's application for permission to revoke the placement order he claimed that there had been a change in circumstances,
namely that he and M had divorced and he had been in a relationship with another woman for two months. The other
change in circumstance that was argued was the deterioration in the behaviour and distress being exhibited by the two
younger boys and the distress and strength of feeling that the two older boys had about their contact with their younger
brothers being terminated to facilitate placement with an adoptive family.
The judge found that F's assertion of a change in his circumstances was unproven and that there had been no material
change in circumstances. F appealed.
Russell J gave the lead Judgment in the Court of Appeal and, in allowing the appeal re-stated the two stage test for such
applications, citing B-S:
"a. an application for leave involves a two-stage process;
b. first of all, the court has to be satisfied on the facts of the case that there has been a sufficient change in circumstances
'of a nature and degree sufficient, on the facts of the case, to open the door to the exercise of judicial evaluation'
c. the test should not be set too high, because parents should not be discouraged from bettering themselves or from
seeking to prevent the adoption of their child by the imposition of a test that is unachievable;
d. whether or not there has been a relevant change in circumstance must be a matter of fact to be decided by the good
sense and sound judgment of the tribunal hearing the application;
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e. if there is no change in circumstances, that is the end of the matter, and the application fails;"
During the leave to appeal process F denied and then admitted that he could be the Father of the unborn child of the
Mother of the children, who he had divorced.
The Court of Appeal held that the Judge was wrong to conclude that there had been no change of circumstances. The bar
must not be set too high to such applications:
"The facts form the basis of where the bar is set. The height of the test or bar which a particular applicant must climb
over must be considered by the judge with respect to the factual background of the case as a whole and will vary from
case to case. The relevance of the change, referred to by Wall LJ at paragraph 32 reproduced above, while being in part
a matter of fact to be decided by the good sense and sound judgment of the tribunal hearing the application, imports
an element of judicial evaluation. The judicial consideration of the relevance or otherwise of the change in
circumstance, and therefore the height of the test, in a particular case must be measured against the facts of that
particular case when the placement order was made."
The Judge failed to consider the second "change of circumstances" argument by F, that the behaviour of the boys had
deteriorated since the making of the orders. That could only be done by comparing their behaviour then and now.
The sibling relationships between the two boys and their elder siblings were also important:
"The right of children to have contact with each other has been considered by this court in Re H (Children) [2010]
EWCA Civ 1200 when an appeal by an elder sister for indirect contact was allowed. Lord Justice Thorpe held that the
judge at first instance had insufficiently weighed the rights of the children to a wider family life. The rights of the older
siblings subsist after the placement orders were made and are not extinguished by the making of such orders. The
long-term affects of enforced separation from loved siblings and the importance of inter-sibling relationships have
often taken second place to the perceived need to protect adoptive placements. In this case it is accepted by all that the
three younger boys are close and have a positive and apparently lasting and important relationship....
...decisions of the Family Court should be proportionate in their outcome for all siblings and in this case there is
evidence that separation will cause long term distress and possible harm contained in the accepted evidence of the
social worker. Thus when considering whether there has been a change in circumstances the effects on all the siblings
is something that should properly be kept in mind."
The Judge had also erred in giving primacy to F's circumstances as opposed to the circumstances of the children.
This decision is important. The Court of Appeal are setting out guidance on the first stage of the test, namely the change
of circumstances that is required before leave can be granted. Russell J noted the paucity of such guidance in this area and
it is to be noted that in this case the "bar" was set lower as a result of the fact that the original threshold criteria related to
a risk of harm as opposed to actual harm suffered.

Step-parent adoptions
In giving the lead Judgment in P (A Child) [2014] EWCA Civ 1174 McFarlane LJ noted that this was an opportunity to
bring applications for adoption orders by step-parents into line with the Re B / Re B-S line of authority. The Court allowed
the appeal against the refusal of the adoption order.
McFarlane LJ aligned the approach to such applications with the recent jurisprudence of Re B / Re B-S in this way:
46. In an adoption application the key to the approach both to evaluating the needs of a child's welfare throughout his
or her life and to dispensing with parental consent is proportionality. The strong statements made by the Justices of the
Supreme Court in Re B and taken up by judges of the Court of Appeal in subsequent decisions to the effect that
adoption will be justified only where 'nothing else will do' are made in the context of an adoption being imposed upon
a family against the wishes of the child's parents and where the adoption will totally remove the child from any future
contact with, or legal relationship with, any of his natural relatives. Although the statutory provisions applicable to
such an adoption (in particular ACA 2002, s 1 regarding welfare and s 52 regarding consent) apply in precisely the
same terms to a step-parent adoption, the manner in which those provisions fall to be applied may differ and will
depend upon the facts of each case and the judicial assessment of proportionality.
47. By way of example, in a child protection case where it is clear that rehabilitation to the parents is not compatible
with their child's welfare, the court may be faced with a choice between adoption by total strangers selected by the local
authority acting as an adoption agency or adoption by other family members. There is a qualitative difference between
these two options in terms of the degree to which the outcome will interfere with the ECHR, Art 8 rights to family life
of the child and his parents; adoption by strangers being at the extreme end of the spectrum of interference and
adoption by a family member being at a less extreme point on the scale. The former option is only justified when
'nothing else will do', whereas the latter option, which involves a lower degree of interference, may be more readily
justified.
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48. Where an adoption application is made by a step-parent, the approach of the ECtHR in Söderbäck v Sweden should
be applied according to the facts of each case. In doing so the following central points from the judgment in Söderbäck
are likely to be important:
a) There is a distinction to be drawn between adoption in the context of compulsory, permanent placement outside
the family against the wishes of parents (for example as in Johansen v Norway) and a step-parent adoption where,
by definition, the child is remaining in the care of one or other of his parents;
b) Factors which are likely to reduce the degree of interference with the Art 8 rights of the child and the nonconsenting parent ['Parent B'], and thereby make it more likely that adoption is a proportionate measure are:
i) Where Parent B has not had the care of the child or otherwise asserted his or her responsibility for the child;
ii) Where Parent B has had only infrequent or no contact with the child;
iii) Where there is a particularly well established family unit in the home of the parent and step-parent in which
'de facto' family ties have existed for a significant period."

Press reporting
Regular readers of this quarterly update will remember the case of Re E [2014] EWHC 6, which was covered in an earlier
article. That was the decision of the President that ranged over a number of important issues including Brussels II(R), the
Vienna Convention and the granting of press reporting restrictions orders. The President in that case referred to two of
his earlier decisions Re J (A Child) [2013] EWHC 2694 (Fam) and in Re P (A Child) [2013] EWHC 4048 (Fam). Those earlier
decisions re-affirmed and helpfully summarised the legal considerations to be applied on applications relating to reporting
restrictions orders and bear a review. While affirming well-established principles those cases did re-emphasise the need
for the transparency of public debate and, in the estimation of this writer, re-calibrated the issues that the court faced on
such applications.
Two recent decisions have dealt with a further issue on such applications. That issue is the naming of a person involved
in the proceedings so as to allow the full story to be told in the press.
In Public Guardian v JM [2014] EWCOP 7 Munby P heard an application for permission to publish the name of the person
(JM) who had been discharged as holding the lasting power of attorney. JM had been held to have transferred sums of
money to himself and had breached his fiduciary duties. The Court emphasised that it was not sitting in Judgment on the
complaints by JM of his unfair treatment at the hands of the press:
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"....The fact is that I am not, I cannot be, concerned with any of these matters. If JM is being defamed or treated unfairly
by a newspaper he has remedies elsewhere. But they are not matters for this court. I venture to repeat what I said in Re
P (Enforced Caesarean: Reporting Restrictions) [2013] EWHC 4048 (Fam) para 26:
"So far as concerns the relationship between the media and the court I … merely repeat … , so as to emphasise, three
key principles (Re J (Reporting Restriction: Internet: Video) [2013] EWHC 2694 (Fam),.... First, that "It is not the role
of the judge to seek to exercise any kind of editorial control over the manner in which the media reports information
which it is entitled to publish". Second, that "Comment and criticism may be ill-informed and based, it may be, on
misunderstanding or misrepresentation of the facts [but the] fear of such criticism, however justified that fear may
be, and however unjustified the criticism, is … not of itself a justification for prior restraint by injunction of the kind
being sought here, even if the criticism is expressed in vigorous, trenchant or outspoken terms … or even in
language which is crude, insulting and vulgar". Third, that "It is no part of the function of the court exercising the
jurisdiction I am being asked to apply to prevent the dissemination of material because it is defamatory … If what
is published is defamatory, the remedy is an action for defamation, not an application in the Family Division for an
injunction."
Munby P reminded himself of the words of Lord Rodger of Earlsferry JSC in giving the judgment of the Supreme Court,
in In re Guardian News and Media Ltd and others [2010] UKSC 1, [2010] 2 AC 697, paras 63-64
"63 What's in a name? "A lot", the press would answer. This is because stories about particular individuals are simply
much more attractive to readers than stories about unidentified people. It is just human nature. And this is why, of
course, even when reporting major disasters, journalists usually look for a story about how particular individuals are
affected. Writing stories which capture the attention of readers is a matter of reporting technique, and the European
court holds that article 10 protects not only the substance of ideas and information but also the form in which they are
conveyed … This is not just a matter of deference to editorial independence. The judges are recognising that editors
know best how to present material in a way that will interest the readers of their particular publication and so help
them to absorb the information. A requirement to report it in some austere, abstract form, devoid of much of its human
interest, could well mean that the report would not be read and the information would not be passed on. Ultimately,
such an approach could threaten the viability of newspapers and magazines, which can only inform the public if they
attract enough readers and make enough money to survive.
64 Lord Steyn put the point succinctly in In re S [2005] 1 AC 593, 608, para 34, when he stressed the importance of
bearing in mind that
"from a newspaper's point of view a report of a sensational trial without revealing the identity of the defendant
would be a very much disembodied trial. If the newspapers choose not to contest such an injunction, they are less
likely to give prominence to reports of the trial. Certainly, readers will be less interested and editors will act
accordingly. Informed debate about criminal justice will suffer."
Mutatis mutandis, the same applies in the present cases. A report of the proceedings challenging the freezing orders
which did not reveal the identities of the appellants would be disembodied. Certainly, readers would be less interested
and, realising that, editors would tend to give the report a lower priority. In that way informed debate about freezing
orders would suffer."
In Press Association v Newcastle upon Tyne Hospitals Foundation Trust [2014] EWCOP 6 Peter Jackson J was considering
whether the Court's power to preserve anonymity survived death of the person whose anonymity was preserved. The
proceedings before the Court had involved the application to withhold blood transfusions from a mentally ill patient who
was a Jehovah's Witness. The Doctors concluded that the patient had the capacity to refuse transfusion. The Court, in
granting the orders for the withholding of treatment, also made reporting restriction orders withholding the name of the
patient. The court held that there was the power to preserve anonymity post mortem but declined to do so. Part of the
reasoning of the court was that
"There is a proper interest in the name of a person who dies being a matter of public record, whether or not there is to
be an inquest. The right to privacy is only likely to outweigh this consideration in very special circumstances. Mr Dodd
also makes the important point that there is a public interest in the media being able to report LM's unusual and fateful
decision in an engaging manner."
Notwithstanding that neither of these cases relate to public law (children) issues they are important further evidence of
the shift in judicial thinking towards transparency and openness in our courts. Both cases, in their own ways, limit the role
and function of the Court. Munby P emphasised the importance of the principles under discussion to the family courts.
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Domestic Violence Prevention and Punishment - A Multi-faceted Approach

Syvil Lloyd Morris, Solicitor Advocate, Bastian Lloyd Morris Solicitor Advocates
Multi-agency working in the field of domestic violence has now progressed from a mere shibboleth, flowing from the
tongue fluently, to a firmly entrenched principle, with protection of the vulnerable at its heart. This is especially apparent
from a detailed consideration of the interplay between the criminal law and family law in relation to cases of domestic
violence. There are a number of criminal law provisions which nicely dovetail with, or in some cases pragmatically plug
the practical gaps in relation to, family law injunctive relief. The recent introduction of domestic violence protection notices
(DVPNs) and domestic violence protection orders (DVPOs) neatly exemplifies the interface between criminal law and
family law, whilst at the same time highlighting the dichotomy between the two areas. It is to a detailed consideration of
all these matters that we shall now turn.
Although the term 'victim' may be perceived negatively by some agencies, we have used this in preference to the term
'survivor' as what follows is an analysis of the legal system's response to domestic violence rather than a commentary on
domestic violence as a sociological phenomenon. We hope that this is not seen as hegemonic or hostile rigidity. In this
article the terms 'domestic violence' and 'domestic abuse' are used interchangeably unless the context admits otherwise.

Prosecution of domestic violence
Since the 2007-08 review of England and Wales' Specialist Domestic Violence Courts (Justice with Safety) and
prosecutors being given progressively more detailed guidance in relation to the prosecution of domestic violence cases
(see CPS Policy for Prosecuting Cases of Domestic Violence and CPS Guidance on Prosecuting Cases of Domestic
Violence) the criminal justice system has become increasingly more aware of the need for 'joined up' thinking when
working with domestic violence agencies.
This principle is very eloquently captured in the guidance given to prosecutors:
'Regular liaison with Independent Domestic Violence Advisers [IDVAs] (where in place), Witness Care Units (WCUs),
and voluntary sector support organisations, is recommended to ensure the victim's safety and support needs are
properly understood and addressed. This will also assist prosecutors with receiving regular updates about a victim's
situation to inform the prosecution's next steps; similarly, police and prosecutors should keep all linked support
services updated with actions taken.'
In 2008 similar sentiments were expressed by the Association of Chief Police Officers (ACPO) in their Guidance for
Investigating Domestic Abuse. It is this type of enhanced awareness of the labyrinthine complexities of domestic abuse,
and the many forms that it takes, and the need for a coordinated response that have led the CPS and ACPO to recently
agree a protocol in relation to allegations of stalking (Protocol on the Appropriate Handling of Stalking Offences
between the Crown Prosecution Service and ACPO). All of this is very far from the former practice of 'no crime-ing'
incidents of domestic violence because of 'plausible explanations' of lawful self-defence or accident, or taking no further
action (NFA) on the pretext that such incidents must by definition be 'minor.'

Overcoming hurdles in the criminal justice system
Weaknesses (we prefer the term 'hurdles') present in the criminal justice system may result in an inevitable 'justice gap',
that is the difference between the number of crimes reported and the number of perpetrators brought to justice. However
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it is now axiomatic that in the context of domestic violence little is to be gained from a system which takes so long to
prepare a case on behalf of the State that the momentum of the prosecution (not to mention the resolve of the victim) is
lost. Prosecutors and the police would now be acutely embarrassed to discontinue a prosecution without first closely
scrutinising the victim's withdrawal statement to assess the substance of the reason for the withdrawal in detail, or
ascertain whether or not this has been made under duress. Nor is there anything at all to commend a criminal justice
system which allows the victim, in effect to become re-victimised by the process.
Furthermore whilst the adversarial prosecution system might present the victim with certain systemic hurdles, this does
not mean that procedures that equate to metaphorical springboards should not be implemented to assist the victim. It is
this type of analysis that has led to, for example, victims of domestic violence being cross-examined only by court
appointed solicitors and not directly by the defendant. There are other 'special measures', such as the victim being
permitted to give evidence behind a screen, that are designed to achieve 'best evidence.' A further example is presented by
hearsay evidence being automatically admissible in applications for a DVPO (r.4 Magistrates' Courts (Domestic Violence
Protection Order Proceedings) Rules 2011).
Courts may require convicted defendants to attend domestic violence perpetrator programs. Bind-overs may be made
even in circumstances where an alleged offender has been acquitted (see R v Sharp 41 Cr.App.R 86; R v Biffen [1966]
Crim.L.R.111).
In fact in some cases the making of a 'purely criminal' protective measure, such as a restraining order, might completely
obviate the need for family law injunctive relief. This type of 'value added' approach adds substance to the CPS claim that
it will always consider it to be in the public interest to prosecute cases of domestic violence and will indeed do so if there
is sufficient evidence to secure a conviction. The 'sufficiency of evidence' test is a tension which at once ensures objectivity,
fairness, a proper use of resources and in particular a focus on the need for excellence when gathering evidence.
The DPP has recently stressed the inter-relatedness between the two systems by reminding prosecutors that the existence
of civil proceedings does not mean that criminal proceedings cannot be commenced or continued (see the CPS Prosecution
of Domestic Violence Cases). Fact finding hearings in care proceedings are an example of the converse being true.

MARACs, MAPPAs and MASHs
Multi-agency Risk Assessment Conferences (MARACs) widely introduced in 2006-07 (although the first MARAC was held
in Cardiff in 2003) manifest many of the 'value-added' benefits that are to be gained from a collaborative process. MARACs
are meetings attended by a broad range of local statutory and voluntary agencies (for example the police, probation, social
services and counseling services) to identify and intervene in high-risk cases of domestic violence. Their aim is to design
and implement a custom-made plan to meet the needs of each specific victim and their children.
Domestic violence cases may also be included in other local public protection systems such as Multi Agency Public
Protection Arrangements (MAPPA) and Multi-Agency Safeguarding Hubs (MASH). The former focuses on convicted
offenders assessed as posing the highest risk of serious harm, whereas the latter focuses on prevention, early intervention,
awareness raising and support and protection for victims, with the aim of preventing abuse and trying to end repeat
victimisation.

New specific offences
Although it can be argued that the proposal to create a specific offence of domestic violence is perhaps an otiose one, in
our view it is a most serviceable testament to the proposition that a crucial aspect of the process of providing permanent,
as well as immediate, protection is the interface between criminal law and family law. A specific offence of domestic
violence might narrow the gap between prosecution of domestic abuse and long-term protection from domestic abuse. It
might also reduce or eliminate any tendency to simply equate punishment with protection. This is an important
consideration, as even a custodial sentence – even a lengthy one – does not automatically make the victim safe.
Furthermore, it is only rarely that the ending of an abusive relationship signals the end of the risk of continued abuse.
Perpetrators cannot simply turn off the tap of power which fuels the need to exert control. This is most vividly exemplified
by the recent phenomenon of 'revenge porn' where perpetrators post sexually explicit images of victims on social
networking sites. Plans to create a new criminal offence to outlaw the practice which will be punishable by up to 2 years
custody (see Criminal Justice and Courts Bill) are to be welcomed.

Domestic violence protection notices (DVPNs) and domestic violence protection orders
(DVPOs)
2012 saw the completion of a 15 month pilot scheme in three police force areas. Here DVPNs (imposed by the police and
lasting for up to 48 hours) and DVPOs (imposed by the magistrates' court and lasting for a minimum of 14 days and
maximum of 28 days) were used to immediately remove violent perpetrators from households, following a domestic
violence incident and to prevent their contact with, or molestation of victims. Although it is intellectually tempting to
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describe these measures, introduced by the Crime and Security Act 2010, as simple and expedient, it is important to note
that the procedure can be invoked only where, in the view of the police, there are no other enforceable restrictions that can
be placed on the alleged offender. This approach is to be contrasted with the Family Law Act 1996 which enables the court
to grant injunctive relief without notice where it is 'just and convenient' to do so (FLA 1996, s 45(1)). However, although
ex parte non-molestation orders are routinely granted, it would be exceptional for an ex parte occupation order to be
granted.
In care proceedings, family lawyers and practitioners are encouraged to adopt 'a global holistic approach' and to avoid a
'linear' approach (see Re B-S (Children) [2013] EWCA Civ 1146). Certainly, one dimensional analysis results in one
dimensional justice. It will therefore be interesting to see whether, as the jurisprudence develops in the law as it relates to
DVPNs and DVPOs, successful challenges may be mounted on the basis that a less interventionist measure, such as a
reprimand or even a restorative justice disposal, should have been used. Also, although conceptually it is difficult to see
the distinction between a DVPN/DVPO on the one hand and police or court imposed bail conditions on the other, it is
important to note that DVPOs and DVPNs are not symbiotically linked to an on-going investigation. This distinction is
important because whilst a bail condition's primary purpose is to assist the investigatory process, the primary purpose of
a DVPN or DVPO is to protect victims by giving them the time and space to consider their options, free from situational
pressures. This may include taking legal advice from a family law specialist or liaising with statutory or voluntary services.
DVPNs and DVPOs may be used as evidence of domestic violence for the purposes of solicitors devolving powers
associated with the grant of public funding (see Civil Legal Aid (Procedure) Regulations 2012).
An inherent advantage of DVPNs/DVPOs is that the procedures remove from the victim the pressure of making urgent
decisions about protective measures. Although the views of the victim are obviously an important consideration, the
process is driven by the police at every stage. A victim's consent is not required. A police officer with the rank of
superintendent decides whether to issue a DVPN. It is the police who must apply for a DVPO within 48 hours, if a DVPN
has been issued. Although perpetrators must be given notice of DVPOs, victims are not required to attend court, unless
their witness statement is to be relied on. This is to be contrasted with the procedure for obtaining a non-molestation order
or an occupation order, which requires a victim's attendance at court and is heavily reliant upon the victim's statement
(and resolve). It should however be noted that in family proceedings 'non-mols' can be made of the court's own motion
(see FLA 1996, s 42(2)).
DVPOs are not renewable and cannot be varied or revoked once made. By contrast, occupation orders may be made for a
maximum of 6 months but can be renewed any number of times (FLA 1996, ss 35(10), 37(5); FLA 1996, ss 36(10), 38(6)).
Non-molestation orders may be made for a specified period or until further order (FLA 1996, s 42(7)), but in practice they
are usually time limited. These 'family law injunctions' are obviously a longer-term remedy (but see JM v CZ [2014] EWHC
1125 (Fam) – longer-term without notice non-molestation orders should not be made as this does not satisfy the
requirement under s 45(3) for a full hearing as soon as reasonably possible). The recent President's Practice Guidance:
Family Court – Duration of Ex Parte (Without Notice) Orders makes it clear that such orders should not be made for
longer than 14 days. On the other hand, criminal restraining orders can be wide-ranging and may last indefinitely.
To undertake this type of differential analysis is not to 'prefer' the criminal procedure over the civil procedure (or vice
versa) but to highlight the relative merits and de-merits of both for the purposes of exposition. In fact it is our view that
here we see the criminal justice system holding hands with the family justice system to address the debilitating fear which
perhaps years of abuse may have left victims with. The two systems first started to court each other in this way in 2007
when breach of a non-molestation order became a criminal offence, punishable by up to 5 years custody (s 1 Domestic
Violence, Crime and Victims Act 2004; FLA 1996, s 42A).
The debilitating fear which might reduce some victims of domestic violence to inaction or irrationality is not to be
underestimated, or indeed confused with ambivalence. In the consultation document entitled The Prosecution of
Domestic Violence Cases, issued by the DPP in May 2014 , it is stated that ' Victims of domestic violence, particularly those
who have suffered over considerable time, will have difficult decisions to make that will significantly impact on their lives,
and the lives of those close to them. As a result, some victims may not want to go through the criminal justice process,
preferring to make use of civil remedies and other safety and support mechanisms.'
On average victims suffer 35 incidents before reporting the matter to police (Jaffe, 1982). It is precisely for reasons such as
this that DVPNs and DVPOs are rendered more effective, as a protective remedy, if the victim's refusal to consent to their
imposition, even if stated in writing, is not a determining factor. The Interim Guidance Document for police however does
sensibly provide that if a victim statement is not to be relied on but materially undermines the police case for a DVPO, then
it must be disclosed to the court.

The nature of the abuse and the appropriateness of the response
DVPNs/DVPOs are subject to a legal test of 'necessary to protect from violence or a threat of violence' (see ss 24-26 and ss
27-29, Crime and Security Act 2010). Although there are no statutory guidelines or guidance evolved from case law on
this test, it is submitted that the reasons for not having reported previous incidents and the nature of them are relevant
considerations for police superintendents and magistrates. This is important because the Home Office definition of
domestic violence includes financial, psychological and emotional abuse and it is not restricted to physical or sexual abuse.
However it is only on the basis of actual or threatened physical violence that DVPNs or DVPOs may be considered. The
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relevant standard of proof in court is the civil one although breaches of DVPOs are litigated by reference to the normal
criminal standard and punishable by a fine or up to 2 months custody. The Interim Guidance Document for Police
provides that the ongoing management of DVPO cases 'should include a multi-agency approach.'
Although it would be tempting to conclude simply that physical and sexual violence are treated more seriously than
psychological or emotional abuse by the criminal courts, such a conclusion would be rather less than didactic. We think
that a distinction has to be drawn between an abusive threat to cause physical or sexual harm on the one hand, and an
abusive threat to restrict financial support or physical intimacy on the other. It is submitted that a quick comparison
between the criminal and civil procedures will reveal why the distinction is a sensible one. In circumstances where victims
are not required to give oral evidence on oath, it is submitted that allegations of psychological or emotional abuse are not
justifiably addressable by DVPOs. However, it is at exactly this juncture that non-molestation orders step in to fill the void,
as the family court will only make such orders if it has heard or received sworn evidence. To make this point should not
be seen as offering any kind of commentary on comparative gravity between physical and emotional abuse, but to
highlight the nature of the abuse that DVPOs are designed to address.

Conclusion
The interplay between criminal law provisions, multi-agency working and family law protective measures, in the context
of domestic violence, is an important area. The escalation of awareness in this regard began in 2007 when it became a
criminal offence to breach a non molestation order. The 2008 Review of Specialist Domestic Violence Courts highlighted
the signal importance of multi-agency working to maintain a coordinated response to domestic violence. Institutional and
incidental systemic hurdles may be matched by conceptual and practical springboards, which assist the victim. The DPP's
2014 consultation document usefully makes the point that criminal provisions are complementary to civil provisions, not
mutually exclusive of them. This has been exemplified by our consideration of DVPNs and DVPOs which effectively deal
with the mischief of violent perpetrators who, following an incident of domestic abuse, have been released from police
custody without charge. The fact that they target instances of physical harm should not be interpreted as proof that
emotional and psychological harm are treated less seriously. Such a suggestion may be described as an excellent falsehood,
given the fact that a new offence of domestic violence may soon be on our statute books. Also it is trite law that the term
'molestation' includes emotional and psychological harm. Furthermore the practice of so-called 'revenge porn' has now
been criminalised. In this way it can be seen that the gap between the punishment of perpetrators of domestic abuse and
the long-term protection of victims from the threat of domestic abuse is becoming an increasingly narrow one.
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Post-Adoption Contact: All Change or More of the Same?

Lance Dodgson, barrister, Bank House Chambers
The recent statutory developments concerning the contentious issue of post-adoption contact have resulted in a significant
amount of academic debate and interest from many quarters. The Children and Families Act 2014, which received Royal
Assent on 13th March 2014, represents a symbolic change of impetus from Parliament within the arena of family law. Prior
to April 2014 an order for a child arrangement, formerly known as a contact order, could only be made under section 8 of
the Children Act 1989. However, the Children and Families Act 2014, section 9, has amended the Adoption and Children
Act 2002, with the new insertion of section 51A and 51B. These new provisions now provide the court with a specific power
to make an order for post-adoption contact when the court is making an adoption order or when an adoption order has
been made.
Although individuals seeking post-adoption contact may be uplifted to some extent by the symbolic statutory
amendments by the Government, many adoptive parents caring for the subject child, and indeed prospective adoptive
carers, may be filled with dread at the prospect of post-adoption applications for contact being made. Advocates
supportive of post-adoption contact argue that the statutory amendments may lead to a promotion of the long term
welfare of a child in an adoptive placement if such orders are successful because it would allow for the establishing and
retaining of birth identity links. However, critics of the Parliamentary changes will naturally be concerned with whether
post-adoption contact will significantly undermine the stability of adoptive placements and cause placement break downs.
The question remains as to how these new provisions will ultimately be applied by the courts in the best interests of the
subject children in practice and whether their application will reduce the number of adopters coming forward.

History
An adoption order has been described repeatedly by the courts as the most draconian interference in family law because
adoption severs all legal links between a child and their birth family. Traditionally the courts have favoured a complete
break approach from the child's biological family following the child being placed with their adoptive parents away from
their birth parent. Many advocates of the traditional ethos believed a retaining of parental links to be at odds with the
inherent purpose underlying adoption. Over the years, however, there has seemingly been a shift in philosophy from the
secrecy which once shrouded the adoption process. Now, regularly in public law proceedings final care plans specify
indirect post-adoption contact twice per year in the form of information being exchanged, such as cards, photographs and
letters, through a confidential agency letter box service between family members and the adoptive carers.
With there being an increasing environment of higher levels of adoptions at a seemingly speedier pace to minimise undue
delay to the child, many older children placed with adoptive carers will retain an identity and attachment with their birth
families and have a sense of their biological heritage. This is particularly the case due to the upper age of adoption being
a seemingly more fluid concept than previously. Countless children, depending on their age, are prepared for the process
of adoption via child appropriate 'Life story' work which may also continue on in their adoptive placement to provide an
understanding of their birth family. Such work will inevitably give rise to further questions for the child as they develop
and mature. Whilst post-adoption contact can take the form of indirect contact, this form of contact may simply seek to
worsen matters for the child and may not be ultimately promoted by the adoptive carers in any event despite prior
assurances that it would be.
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Children and Families Act 2014
Before the Children Act 1989 came into force, the statutory basis for considering contact after adoption was contained
solely in section 12(6) of the Adoption Act 1976, which, was not incorporated in the later Adoption and Children Act 2002.
The Children and Families Act 2014 has now brought forth a number of significant changes and alterations to the area of
post-adoption contact after years of conflicting views underlying the complex issues.
Prior to the making of an adoption order, the court is required to consider whether there should be arrangements for any
person to have contact with the child. Moreover, pursuant to section 46(6) of the Adoption and Children Act 2002, the
court must consider any existing or proposed arrangements and obtain the views of the parties to the proceedings. Before
making an adoption order the court has the power to make a child arrangements order under section 8 of the Children Act
1989. However, any existing orders for contact under the Children Act 1989 will be extinguished by section 26(1) and
section 46(2)(b) of the Adoption and Children Act 2002 once a child is placed for adoption or an adoption order is made.
Section 51A of the Adoption and Children Act 2002 now specifically allows for individuals to make applications for
post-adoption contact if they are related to the children. Therefore it is likely that step-parents, siblings and foster carers
can make an application for contact. Additionally, the adopted child is also able to make an application without the need
for leave of the court, and adoptive carers and prospective adoptive carers can make an application if an adoption order
is made. Any other person can apply if the court grants leave but there is a legislative hurdle in place to overcome.
Section 51A (3)(a)-(e) of the Adoption and Children Act 2002 identifies the individuals who are permitted to be 'named' in
an order under this section
(i) Any person (but for the adoption) who would be related to the child by blood or half-blood, marriage or civil
partnership;
(ii) Any former guardian of the child;
(iii) Any person who had parental responsibility for the child immediately before the making of the adoption order;
(iv) Any person who was entitled to make an application for an order under s26 of the Adoption and Children Act 2002
in respect of the child (contact with a child placed or to be placed for adoption) by virtue of subsection 3(c), (d) or (e)
of s 26;
(v) Any person with whom the child has lived for a period of at least a year. This must be a continuous period of one
year, which must not have begun more than 5 years before the making of the application.
Under section 51B of the Adoption and Children Act 2002 when the court has an application for leave to make a
post-adoption contact order or a variation or revocation of a contact order or the court is considering making a postadoption contact order of its own volition, the court will set down a timetable in order to keep a tight rein on the directions
specified in the order and to minimise delay. The court, under this section, can include directions concerning how the order
is to be effected and may include such conditions as the court believes is warranted.

Leave
Aside from the subject child and the person who has applied for an adoption order or had an adoption order made in their
favour, any persons seeking a contact order post-adoption must overcome the legislative barrier of requiring the court's
leave to pursue their application under s.51A(4)(c) of the Adoption and Children Act 2002. The requirement for leave will
undoubtedly provide reassurance to adoptive carers who oppose the post-adoption contact, as many applications will
simply not manage to overcome the rather strict application of the criteria for leave which is likely to be employed by the
courts in such instances.
The court can also, interestingly, make an order prohibiting post-adoption contact on its own initiative under section 51A
(6) of the Adoption and Children Act 2002 in circumstances that warrant it. When considering an application for leave
from an individual, the court must consider the following factors:
(i) Any risk there might be of the proposed application disrupting the child's life to such an extent that the child would
be harmed by it (within the meaning of the Children Act 1989);
(ii) The applicant's connection with the child; and
(iii) Any representations made to the court by either the child, the adopters or prospective adopters.
The Adoption and Children Act 2002 specifies the test for the proposed application being the same as the test of harm
incorporated in the Children Act 1989. The judiciary, at present, have not had an opportunity to provide a great deal of
guidance on the mechanics of the amendments to the Adoption and Children Act 2002 in practice on the issue and further
comment will undoubtedly be forthcoming from the courts on this area in due course.
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Post-adoption contact
Since the advent of the Children Act 1989 and the Adoption and Children Act 2002 the courts are under a duty to consider
the child's welfare as the paramount consideration in determining matters related to contact. Under section 46(6) of the
Adoption and Children Act 2002 the courts are duty bound to consider "whether there should be arrangements for
allowing any person contact with the child" prior to the making of an adoption order. Section 1(4)(c) and 1(4)(f) of the
Adoption and Children Act 2002 specifically sets out that the courts must consider the extended meaning of the welfare
provisions relating to the impact on a child of not being within their birth family prior to the making of Family Law orders,
with the powers as set out at section 1(6) and 1(7).
Following the making of an adoption order the courts have traditionally taken a very restrictive approach and granted
natural parents direct contact with the child only in very exceptional and limited circumstances. The judiciary have
adopted this cautious approach because many viewed post-adoption contact as a significant risk to the child's welfare.
Moreover, opponents of post-adoption contact argue that parties may potentially alter their positions; adoptive carers may
refusal to promote the contact and protracted litigation may unsettle the child's placement. In Re C (A Minor) (Adoption:
Access) [1989] AC 1, HL the House of Lords established the principle that agreement of adopters to post-adoption contact
is extremely important and the absence of such agreement could lead to a myriad of troublesome issues for the child's
placement:
"The cases rightly stress that in normal circumstances it is desirable that there should be a complete break, but that each
case has to be considered on its own facts. No doubt the Court will not, except in the most exceptional circumstances,
impose terms or conditions as to access to the child's natural family to which the adoptive family would not agree."
Following the resolute views of the House of Lords, the courts have consistently adopted a very cautious and restrictive
approach in the face of applications for post-adoption contact. The Court of Appeal in Re R (Adoption: Contact) [2005]
EWCA Civ 1128 stressed the view that such orders would be unlikely to be made "in the face of reasonable opposition
from the prospective adopters…the jurisprudence I think is clear. The imposition on prospective adopters of orders for
contact with which they are not in agreement is extremely, and remains extremely, unusual."
This historical view was reaffirmed by Wall LJ in Re P (Placement Orders: Parental Consent [2008] EWCA Civ 535 where
the learned judge stated that the courts were likely to make a contact order only where the circumstances could be termed
"highly exceptional." Moreover, Wall LJ in the case of Re C (Contact) [2008] 1 F.L.R. 1151, FD adopted the dicta of Bennett
J in explaining the purpose of post-contact adoption:
"the purpose of adoption is for the child to develop in a quite different family…and the purpose of contact is…for
identity purposes, not to develop a relationship between the natural parent and the child who is adopted."
In this case the Appellate Court also undertook an analysis of past judicial decisions pertaining to post-adoption contact
and threw down the gauntlet for the highly contentious issue of post-adoption contact to be reconsidered in light of the
contact provisions and the extended meaning of welfare in section 1 of the Adoption and Children Act 2002.
In the later decision of Re J (A Child) (Adopted Child: Contact) [2010] EWCA Civ 581 the Court of Appeal firmly held that
the issue of post-contact adoption was a matter to be determined via the more restrictive provisions of the Children Act
1989 relating to welfare considerations and not the more expansive provisions relating to welfare as specified in the
Adoption and Children Act 2002. Lord Neuberger MR repeated the judicial views of previous decisions as set out in Re P
(Placement Orders: Parental Consent [2008] EWCA Civ 535, Re R (Adoption: Contact) [2005] EWCA Civ 1128 and Re C (A
Minor) (Adoption: Access) [1989] AC 1, HL by confirming that it would be "extremely unusual" to make a contact order
post-adoption when the adoptive carers opposed such an order for the natural parents.
In 2010 the Court of Appeal in Re J (A Child) (Adopted Child: Contact) [2010] EWCA Civ 581 affirmed the principle that that
it would be highly unusual to impose a requirement on adoptive parents to provide a photograph of the adoptive child to
the natural parents in opposition to the adopters' wishes. The Appellate Court stated that it would not undermine the
parental responsibility of the adoptive carers. Furthermore, in Re T (a child) (adoption: contact) [2010] EWCA Civ 1527
the Court of Appeal re-emphasised that it would be extremely unusual for a contact order to be imposed against the
agreement of prospective adoptive parents. The Appellate Court held in that case that the natural parents could not
compel adoptive parents to provide evidence in court concerning the application as long as the judge hearing the matter
was satisfied that there was a fair hearing in determining the application.
In MF v LB of Brent & Ors [2013] EWHC 1838 (Fam) Ryder LJ granted an opposed contact order in favour of family
members and the prospective adoptee when making an order for the adoption of a 7 year old boy. Ryder LJ considered the
relevant authorities concerning contact after adoption and both the Children Act 1989 and the Adoption and Children Act
2002 in determining the applications because the Court believed the facts of the adoption and the contact were entwined.
Ryder LJ held that the child's welfare throughout his life warranted the maintenance of his relationship with his biological
family members and "should contribute to the reassurance and stability" of the child.
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CAFCASS
Applications for post-adoption contact will continue to present great difficulties for the courts dealing with such matters
given the potentially contrasting views of the applicants, adoptive carers and possibly the subject child depending on their
age. Previous welfare led contact that was a positive experience for the child will assist prospective applicants seeking
contact. Nevertheless, the potential for disruption to a child settled in a placement may simply be viewed as too high when
applying section 1 of the Adoption and Children Act 2002 due to the unknown, and potentially detrimental, consequences.
CAFCASS will, it seems, be invited to play a vital role in assisting the court with an independent assessment of whether
post-adoption contact would be of benefit to the child in the circumstances. It is most likely that the Children's Guardian
who originally had conduct of the case through the care proceedings, if available, will be engaged to perform a welfare led
analysis and provide their recommendations to the court on the issue before it determines the application.

Conclusion
The Children and Families Act 2014 may represent a potential modification of the current regime pertaining to postadoption contact. The insertion of section 51A to the Adoption and Children Act 2002 now specifically provides the court
with powers to make an order for contact post-adoption, with the scope and mechanism of such applications for a wide
variety of potential applicants clearly now being set out in statute. Some legalists fervently argue that the new Act
represents an acceptance by Parliament that contact post-adoption can assist in securing the lifelong wellbeing of a child
in their new placement. Others, however, suggest that the new Act is merely bare tokenism and heralds no more than that
in reality.
Prior to the enactment of the Children and Families Act 2014 the judicial view as to post-adoption contact was abundantly
clear from the authorities of Re R (Adoption: Contact) [2005] EWCA Civ 1128 and Re C (A Minor) (Adoption: Access) [1989]
AC 1, HL. Despite the trite point that each case turns on its own facts and is dependent on individual circumstances, it is
perhaps unlikely that the judiciary will alter their restrictive position to post-adoption contact in view of the statutory
changes.
While the Children and Families Act 2014 has evidently brought about significant and sweeping changes to the family
justice system in general, the new provisions pertaining to post-adoption contact have yet yielded relatively little judicial
consideration. Even with the legislative changes, it remains unlikely however that the courts will seek to impose
arrangements on adoptive carers who adamantly oppose them in light of the fact that section 67 of the Adoption and
Children 2002 states that the child is to be treated as if born to the adoptive carers once an adoption order is made. Only
time will tell how the new provisions will be interpreted and applied by the courts.
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Motivate to Mediate – The Carrot and the Stick

Annmarie Carvalho, Associate and Family Mediator, Farrer & Co LLP
Mediation has been the buzz word in family law throughout 2014 and this shows no sign of abating with the Ministry of
Justice's announcement on 3 November that, in circumstances where one party is legally aided, the government will now
fund both parties' attendance at one session of mediation.
Reported cases which focus on mediation are somewhat few and far between; not surprising given the 'without prejudice'
nature of mediation. However, there have been two interesting cases reported recently which looked at the extent of the
court's powers to 'encourage' parties into mediation and also the possible costs implications for a party who behaves
unreasonably in relation to mediation, either by refusing to attend or in some other way.
Since section 10 of the Children and Families Act 2014 came into force on 22 April this year, any applicant in a children
or financial dispute is required to attend a MIAM prior to issuing proceedings (unless exempt) and respondents are also
encouraged to participate in at least a MIAM. The court also has a general duty, enshrined in r3.3(1) of the Family
Procedure Rules 2010, to consider non-court dispute resolution at every stage of proceedings. . Rule 3.3(2) sets out the
factors that the court will take into account in deciding whether non-court dispute resolution is appropriate, which include
whether the parties have attended a MIAM and/or mediation.

Mann v Mann [2014] EWHC 537 (Fam)
In this case Mostyn J delivered a judgment regarding a wife's enforcement proceedings against the husband in respect of
sums owing under a court order for financial relief. The husband had sought to prevent the wife bringing those
proceedings on the basis that she had signed an agreement to mediate within a specified timescale in relation to the
dispute; an agreement which she later reneged on. The agreement to mediate had also recorded the fact that the parties
intended that agreement to be binding.
Mostyn J highlighted in his judgment the fact that enforcement proceedings are not governed by FPR Part 9; which is the
procedure for applications for a financial remedy. This is the procedure which includes the requirement for court-led
mediation in the form of the Financial Dispute Resolution appointment. Mostyn J said that: 'since an enforcement
application was not governed by FPR Pt 9 and so did not have a procedure for financial dispute resolution, the court could
not compel the parties to such an application to engage in mediation'.
Aside from the requirement on an applicant to children or financial proceedings to attend a MIAM and the requirement
for both parties to attend an FDR in financial proceedings, there is no compulsion to mediate in family proceedings.
Neither a MIAM nor an FDR can be said to be mediation in the true sense of the word, given that the former provides only
information about mediation and other non-court DR options and the latter, nine times out of ten, involves limited if any
interaction and communication between the parties.
Given that Mostyn J did not have the power to compel the parties to mediate, he used the court's general powers under
FPR r3.4(1)(b) to adjourn the application for a specified period to enable non-court DR to take place, in this case for 8
weeks. He noted that judges only have such a power under the FPR 'if the parties agree' and recommended that the Family
Procedure Committee consider removing this requirement to bring the rules into line with the CPR which do not contain
such a requirement. In this case, given that there had previously been an agreement to mediate, Mostyn J decided that this
was sufficient for him to adjourn proceedings. He also said that, while 'parties could not be compelled to engage in the
mediation…the court could robustly encourage engagement by means of an order in terms that failure to justify a decision
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not to engage in mediation could result in costs sanctions'. This could be so 'even if the refusing party were ultimately
successful in the proceedings'.

H v W [2014] EWHC 2846 (Fam)
This was primarily a wife's application for costs, decided in the High Court: Family Division by Eleanor King J.
The original judge had made a joint lives maintenance order in favour of the wife as well as an order that she receive 25%
of the husband's annual bonus on a joint lives basis. Upon the husband's appeal, Mostyn J (again) gave permission to
appeal in relation to the bonus, indicating that a cap should be put on the share of the bonus to be received by the wife. A
direction was then made for the parties to engage in mediation. The husband was willing to engage in mediation and
offered to pay for the wife's costs of the sessions. However, the mediation failed as the identity of the mediator could not
be agreed (with the wife insisting on using a top price mediator) and also seeking for her legal representative to be present
during the mediation.
The husband's appeal was allowed in part, in relation to the bonus, with Eleanor King J agreeing that a cap should be
placed on the wife's entitlement (see H v W [2013] EWHC 4105 (Fam)). Given that this was an appeal, the judge decided
that this took it outside the realm of financial remedy proceedings and the general rule 28.3(5) regarding costs that 'the
court will not make an order requiring one party to pay the costs of another party' subject to conduct. However, the judge
also did not find herself bound by CPR r44.3(2)(a) that costs follow the event. She therefore approached the issue of
whether there should be an order for costs with a 'clean sheet'. Her conclusion was that, in light of the wife's unreasonable
behaviour in relation to the mediation, she was ordered to pay the husband's costs of £22,320.

Conclusion
These two cases indicate an increasing willingness by judges to use what powers they do have to encourage parties to
mediate and to impose sanctions if they adopt an unnecessarily combative approach.
In particular, Mostyn J's judgment indicated that he would like to go further and to adjourn proceedings for non-court
dispute resolution to take place, absent of the parties' agreement to do so. Some say that this would contradict the
voluntary nature of mediation, and thereby its effectiveness. For example, the recent Mapping Paths to Family Justice
three year research project into non-court DR found that those participants who had been less keen to enter into mediation
than the other party tended to get less out of the process and be more dissatisfied with it.
Having said that, this study also exposed the frustration of many of those going through family proceedings at the ability
of the other party to block the other's choice of non-court DR. This exposes the Catch-22 at the heart of most non-court DR
methods: that their voluntary nature is both their hallmark and their Achilles' heel. However, given the recent falling rates
in mediation despite the extensive publicity it has received, it may well be that Mostyn J's view that the Rules Committee
do need to go further to encourage recalcitrant or just unsure litigants out of the courts and into the mediation rooms is
the right one.
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The Devil in the Detail: The Court Bundles Practice Direction and J v J [2014]
EWHC 3654

Alexander Chandler barrister, 1 King's Bench Walk
"We stand on the cusp of history. 22 April 2014 saw the formal implementation of the largest reform of the family justice
system any of us have seen or will see in our professional lifetimes… the Family Court came into existence and the
Family Proceedings Court passed into history… [With the] implementation in private law children cases of the Child
Arrangements Programme Taken as a whole, these reforms amount to a revolution. Central to this revolution has been –
has had to be – a fundamental change in the cultures of the family courts. This is truly a cultural revolution…"
Sir James Munby, "The Family Justice Reforms"

PD 27A ("Family Proceedings: Court Bundles (Universal Practice…")
With so much happening on 22 April 2014 (or 'Year Zero' as future legal historians may describe it) it was easy to overlook
the coming into force of a revised Practice Direction dealing with court bundles.
At first glance, the new Practice Direction 27A seemed little changed from its predecessor save that:
1) It was now obligatory to prepare a paginated court bundle for all hearings, whereas previously hearings of 1 hour
or less outside the High Court had been exempt (PD 27A, para. 2.1); and
2) There was, in force from 31 July 2014, a new provision that "…unless the court has specifically directed otherwise"
the bundle should contain no more than 350 pages (PD 27A, para. 5.1).
Six weeks later, on 5 June 2014, Mr Justice Mostyn handed down guidance in High Court financial remedy claims 1 which
stated that the court bundle must "…scrupulously comply with FPR PD 27A" 2 and that the 350 page limit included
preliminary documents and skeleton arguments.
Practitioners might have assumed that, this being family law, the latter requirement would be more honoured in the
breach than in the observance. If so, they will do well to read the judgment of Mostyn J in J v J [2014] EWHC 3654 (Fam),
in particular from para. 47 onwards, relating to court bundles.

J v J [2014] EWHC 3654 and the consequences of 'circumventing' PD27A
This case has attracted some Press attention 3 in respect of the total costs incurred (the "grotesque leaching" 4 of costs
totalling £920,000 in a case originally involving assets of £2.9m), and Mostyn J's suggestion that "…we must now look to
fixed pricing and judicial costs capping" (para. 14).
What is perhaps more noteworthy for the profession is the court's condemnation of the parties' failures to comply with
PD27A.
The final hearing in J v J was originally listed to take place on 1 October 2014 before Her Honour Judge Bancroft at the
Family Court in Manchester. In the event, the time estimate proved inadequate and the case, which involved numerous
experts and serious allegations of litigation misconduct, was transferred to the High Court with a seven day estimate.
Judge Bancroft excused the parties from preparing new court bundles that would have complied with PD 27A on the
ground of proportionality. Instead the parties were permitted to adduce an "essential reading bundle", four "core" lever
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arch files with a number of other bundles containing supporting documentation", making a total by the time of the
adjourned hearing of twelve 5.
In his judgment, Mostyn J was little short of scathing of this departure from the presumption that there should be a single
court bundle limited to 350 pages:
"[50] I do not know for whom compliance with PD27A para 5.1 would be "disproportionate". Certainly not for the court
and, in view of the waste caused by the deployment of so many files, not for the parties. Ultimately I think that what
this language meant was that it would be just too much bother for busy barristers and solicitors to have to sit down
and actually work out what were the relevant documents to be inserted in the single bundle."
[51] … to look at them [the 12 trial bundles] (sometimes many times) it was necessary in each instance for a file to be
taken up, opened, put away (and so on) by me, the lawyers and the witness. The waste of time was simply prodigious.
The entire archive had to be taken to and fro. It was all totally unnecessary where all of the documents used in this case
could have comfortably fitted in one file in compliance with the one bundle rule. I do not accept that the demands of a
busy practice are a justifiable excuse for a contemptuous disregard of the rule. Nor do I accept the argument, which I
have heard, that it is unfair for an applicant to have to identify her "killer" documents by placing them in the single
bundle in circumstances where non-disclosure is rife and where confrontation with a document buried deep in (say)
File 19 will expose dishonesty. This is, with respect, an absurd argument. If the killer document exposes fraud let it be
shown at the earliest opportunity so that a settlement might be achieved. This argument smacks of playing games. I
also deprecate a practice of circumvention of which I have become aware. That is for the lawyers for both sides to agree
a single "core" bundle and, in addition, an archive of many volumes of expensively prepared secondary or background
material. This archive is then brought to trial in the confident belief and expectation that the trial judge will grant
permission pursuant to PD27A para 5.1 at the final hearing itself to use documents from the archive. This is no better
than the old regime which the new prescription was designed to stamp out. Para 5.1 expects that a direction for
permission to use more than one bundle is obtained before, not at, the final hearing. It is possible, of course, that,
unexpectedly, further documents may be need to be deployed at the final hearing; but the starting point, and the usual
finishing point must be that all the relevant documents should be in the single bundle. To describe the single bundle
as the "core" bundle suggests that there will inevitably be other documents in further bundles outlying the core. That
is the wrong approach.
[52] The failure by both sides to comply with PD27A for the hearing on 1 October was very wrong… It must never
happen again. If this requires a culture change in the way practices are run then so be it. I recall that in his minatory
and mordant judgment of Re X and Y (Bundles) [2008] EWHC 2058 (Fam) Munby J threatened practitioners who defied
the then practice direction about bundles with dire consequences… But routinely the profession pays no attention to
it. Again, it is no use the courts feebly issuing empty threats. I intend to draw this also to the President's attention with
a view to him raising this further pressing matter as a matter of urgency with the Family Procedure Rules Committee.
Perhaps it will be necessary for him to set up a special court before which delinquents will be summoned to explain
themselves in open court, just as delinquent practitioners in the Administrative Court are summoned before the
President of the Queen's Bench Division…" (my use of underlining)
Click here for a full summary of the decision in J v J written by Katy Chokowry and for the full text of Mostyn J's judgment.

The single Family Court and the single court bundle
The most difficult requirement of PD 27A is contained at para. 5.1 which provides that "…unless the court has specifically
directed otherwise", the court bundle must not exceed 350 pages 6.
Unlike many provisions in the Family Procedure Rules 2010 and its accompanying Practice Directions, there is no similar
counterpart or restriction in the Civil Procedure Rules 1998. In fact, para. 3.6 of CPR PD 39A, adopts a similar approach to
that which was so strongly criticised in J v J:
"The bundle should normally be contained in a ring binder or lever arch file. Where more than one bundle is supplied,
they should be clearly distinguishable, for example, by different colours or letters. If there are numerous bundles, a
core bundle should be prepared containing the core documents essential to the proceedings, with references to the
supplementary documents in the other bundles".
The magic number of 350 pages (which appears to have been calibrated against the number of pages which can safely be
inserted into a lever arch file without it collapsing 7) will in every financial remedy case be whittled down by roughly a
third to accommodate the following standard documents, all of which have inflated in length post 22 April 2014:
- The new Form A, which is now 12 pages long;
- A basic Form E is 27 pages (i.e. a minimum of 54 pages for the parties, without any additional pages or annexes)
- Standard directions orders for FDA and FDR which are notably longer than orders based on older precedents;
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- Inclusion of the compendious Preliminary Documents which now must be filed (see below) in the total of 350 pages.
More complicated cases involve a greater amount of paperwork and documents which must be included (thereby using
up the allotted 350 pages), e.g. narrative statements and expert reports, leaving little space for primary documentation
such as bank statements or company accounts.

A direction for permission
At para. 51 in J v J, Mostyn J stated, "Para 5.1 [of PD 27A] expects that a direction for permission to use more than one
bundle is obtained before, not at, the final hearing". For cases outside the High Court (where pre-trial reviews are the
exception rather than the norm), this would normally be at the end of a Financial Dispute Resolution appointment.
The requirement to seek the court's permission (a) to adduce the documentation normally excluded at PD 25A para 4.1
and/ or (b) to prepare a trial bundle greater than 350 pages (PD 25A para. 5.1) raises several issues and practical problems
which will need to be ironed out:
a) Firstly, is the court being asked to consider blanket permission to breach the 350 page limit (e.g. "…the parties may
file a bundle in excess of 350 pages") or to exercise a more specific discretion (e.g. "…the bundle may exceed 350 pages
in order to accommodate the following company accounts/ bank statements"). Bearing in mind that the parties in J v J
were roundly condemned despite having obtained the court's permission to lodge PD non-compliant trial bundles in
advance, it appears to be Mostyn J's view that the court should take the latter approach and be specific as to the
contents of a bundle if it grants permission;
b) Secondly, if the issue is to be determined in advance of a final hearing, this may be at a time when the evidence is
incomplete (i.e. before updating disclosure has taken place and before narrative statements have been exchanged). As
Mostyn J acknowledges in J v J at para. 51, "It is possible, of course, that, unexpectedly, further documents may be need
to be deployed at the final hearing", which may in some cases require that the question of the trial bundle is
reconsidered shortly before the final hearing and in some circumstances on the morning of the final hearing with the
attendant problems and loss of court time that may follow;
c) Thirdly, anyone who has conducted a final hearing will know there is often an element of unpredictability. Witnesses
give unexpected answers; documents come to light during a hearing, which may transform the significance of bank
statements or a director's loan account. If this possibility has not been anticipated, the documents may not be present
in the court bundle by a combination of PD 27A paras. 4.1 and 5.1;
d) Fourthly, how is the court meant to exercise its quasi-inquisitorial function in circumstances where (1) one or both
parties are litigants in person and have not been aware of the need to make an application under PD 27A para 5.1 and/
or (2) where there has been a late change of position before a final hearing, which may involve the presentation of new
information such as property particulars. If the bundle has reached its 350 page limit and neither party has applied for
an extension, should the court refuse a late application to allow these documents or will it determine the issue not on
'necessity' but on the overriding objective at FPR Part 1.1?
e) Fifthly, if the judge who determines an application under PD 27A para 5.1 is the FDR judge (which is likely to be the
case in many applications), further problems arise:
i) By definition, the FDR judge cannot be the trial judge 8, but can make directions which restrict the documentation
included in the trial bundle, and which may cut off avenues which the trial judge would wish to explore;
ii) Since a bundle prepared for a FDR should only include those documents relevant for the hearing, an application
under PD para. 4.1 and/ or 5.1 may require the court to adjudicate on documents which are not before him 9,
without additional time allotted (unless the practice were to emerge that a FDR listing is increased from 1 hour to
cater for the possibility of argument over the content of trial bundle).
f) Sixthly, Mostyn J makes reference to the Jackson Reforms in civil litigation but does not remark on the unintended
consequences of tightening up civil procedure which, post Mitchell v News Group Newspapers [2013] EWCA Civ 1537,
led to a flurry of litigation as parties took a more exacting approach. In Denton, Decadent and Utilise [2014] EWCA Civ
906 the Court of Appeal noted that: "…justifiable concern has been expressed by the legal profession about the satellite
litigation and the non-cooperation between lawyers that Mitchell has generated" (Lord Dyson MR, para 39). It is
conceivable that a party who would prefer to keep embarrassing credit card and bank statements out of a trial bundle
may pray in aid PD 27A paras 4.1 and 5.1 (i.e. that it is not "necessary" for a trial bundle to be extended beyond 350
pages to include them).
g) Finally, as a matter of principle, while appreciating the importance of efficient case management, why should a party
have to meet the same high threshold as applies with the instruction of an expert ("necessary" 10) in order to put before
the court a bundle exceeding 350 pages, to ensure that documents that have already been exchanged and filed are
placed before the court at a final hearing? For example, where a party wishes to argue for a modest add-back (which
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would involve tracing through several dozen bank statements from various accounts), who is to say if that argument
is 'necessary'?

Complying with 27A: A step by step guide in financial remedy cases
In order to guard against the risk of wasted costs orders or being summoned as a 'delinquent' to explain themselves in
open court, what should practitioners do?
1. When is a bundle required?
All cases save for urgent applications "to the extent that it is impossible to comply with it [PD 27A]"
2. Who prepares the court bundle?
The party 'in the position of applicant at the hearing', or, where that person is a litigant in person, the first listed respondent
who is represented (PD 27A, para. 4.1)
3. Timetable for preparing the bundle at any hearing
Hearing – 4 days: Draft index circulated (PD 27A, para. 6.1)
Hearing – 3 days: Papers delivered to counsel (PD 27A, para. 6.2)
Hearing – 2 days: Court bundle lodged (PD 27A, para. 6.3)
Hearing – 1 day: Preliminary documents lodged (11 am) (PD 27A, para. 6.4)
4. Contents of the bundle
The bundle shall "if reasonably practicable" be agreed (PD 27A, para. 4.7(b) and, where should explain if the bundle is
"limited or incomplete" (PD 27A, para. 4.7(a)).
Unless there are "specific documents which it is necessary for the judge to read or which will actually be referred to during
the hearing, the bundle must expressly not include "correspondence" or "…bank and credit card statements and other
financial records (PD 27A, para. 4.1(a) and (c))
All of the preliminary documents must now be copied on one side of paper and printed "...in a font no smaller than 12
point with 1 ½ or double spacing" (PD 27A, 5.2). The spine of the bundle must have, clearly marked, the details of the case
including, if known, the identity of the judge (PD 27A, para. 5.3)
5. Arrangement and numbering of bundle
The bundle to be paginated with Arabic numbering throughout (PD 27A para. 3.2 and 4.2, i.e. no Egyptian hieroglyphs).
The bundle indexed and divided into the familiar sections (i.e. A: Preliminary Documents; B: Applications and Orders; C:
Statements and Affidavits; D: Expert reports; E: Other), which should be arranged chronologically (PD27A, para 5.2).
All documents must be copied on one side of paper only unless the court has specifically directed otherwise.
6. Preliminary documents (not final hearings)
The preliminary documents, which should be bespoke for the specific hearing, must be "…as short and succinct as
possible", cross-referenced against the bundle, and must identify on the first page "when it was prepared and the date of
the hearing for which it was prepared" (PD 27A, para. 4.4).
The documents should comprise (whether as separate documents or one composite document) the following:
(1) an up to date case summary "confined to those matters which are relevant to the hearing" and limited, if practicable
to four A4 pages (PD 27A, para. 4.3(a) which should,
(2) a statement of issues to be determined (a) at that hearing and (b) at the final hearing;
(3) an up to date chronology unless the case summary is sufficient
(4) a list of essential reading
All of the above (i.e. items (1) to (4)) shall, 'so far as practicable' consist of a single agreed document or a single document
containing the parties differing contentions; and in addition
(5) a position statement by each party including a summary of orders/ directions sought;
(6) skeleton arguments, where appropriate
(7) a time estimate specifying judicial pre-reading, time for evidence and submission and judgment (PD 27A, para 10.1)
7. Preliminary documents (final hearing)
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As above save that "summary of the background, statement of issues, chronology and reading list" (i.e. items (1) to (4)
above) shall (i.e. must) be agreed as a single document which, where there is disagreement, contain differing contentions
marked on the document (PD27A para 4.6).
Generally as to the content and length of the trial bundle, see above.
8. Return and re-lodging of bundle
"Unless either the court wishes to retain the bundle or specific alternative arrangements have been agreed with the court",
the bundle must be returned end of hearing (PD 27A, para. 9.1). For the next hearing, this should be updated with all
superseded documents (e.g. old case summaries, chronologies etc.) removed (PD 27A, para. 4.8(b)
9. Penalties for non-compliance
Wasted costs (PD 27A, para. 12.1; also see Re X and Y (Bundles) [2008] EWHC 2058, para. 18), potentially exposure in open
court (see J v J, para. 52)
----------------------------------------"Statement on the efficient conduct of financial remedy final hearings allocated to be heard by a High Court Judge
whether sitting at the Royal Courts of Justice or elsewhere" http://www.judiciary.gov.uk/wpcontent/uploads/2014/08/report-of-the-financial-remedies-working-grp-annex3.pdf
2 Para 8 of bundle
3 http://www.theguardian.com/lifeandstyle/2014/nov/13/divorce-costs-of-nearly-1m-scandalous-says-judge,
http://www.telegraph.co.uk/women/sex/divorce/11226379/Couple-rack-up-legal-bills-of-nearly-1m-fighting-divorcebattle-over-assets-worth-just-2.9m.html
4 J v J, para. 16
5 J v J, para 49, 50
6 See President's Practice Direction of July 2006 (Family Proceedings: Court Bundles) (2006) 2 FLR 199
7 Cf. Chancery Guide, Appendix 6, para. 14 "No bundle should contain more than 300 pages."
8 Save in respect of conducting a further FDR or making further directions: Family Procedure Rules 2010, Part 9.17(2)
9 The FDR bundle will generally exclude such documentation unless it is to be specifically referred to at that hearing (i.e.
the FDR, not the final hearing) (PD 27A, para 3.1) and the court file may not include Form E attachments or replies to
questionnaire;
10 As to the definition of which, see Re H-L (A child) [2013] EWCA Civ 655 at [3] "The short answer is that 'necessary' means
necessary"
1
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Family Mediation – Boom or Bust?

Amina Somers, Head of Family Mediation, Goodman Ray
The policy underpinning the relevant parts of the Children and Families Act 2014 encourages separating couples to
resolve their disputes outside of court using a variety of alternative methods of dispute resolution, including mediation.
The government will provide increased levels of support through the provision of information to enable couples to resolve
matters themselves, particularly in relation to arrangements for their children.
In April 2013 and in line with this policy the government removed public funding for most family disputes, except in
exceptional circumstances (mostly relating to domestic violence).
So over a year after legal aid was withdrawn has the response from separating couples seen an increase in referrals to
family mediation?
Prior to the April 2014 changes brought in by the Children and Families Act 2014 drew anecdotal evidence from mediator
colleagues suggesting that referrals to mediation were on the decline, particularly to those service providers that offer
publically funded mediation.
This also appears to be the experience of some of the main professional bodies that represent family mediators. Last year
National Family Mediation issued a press release on 8 October 2013 in which it criticised the government for failing to
publicise the fact that public funding remained available for mediation even though it had been withdrawn for divorce,
separation and child contact cases. Jane Robey, its Chief Executive Officer said:
"The government had intended that greater numbers of people would try mediation before making an application to
court but the failure to publicise services has had the opposite effect and people are heading straight to the court
because they do not know what else to do…….What the government didn't see was that lawyers acted as gatekeepers
for both mediation and the courts. Now the public is left with few options other than to apply to court, and now more
frequently as a litigant in person."
There is no doubt considerable force in what Ms Robey says but one has also to remember that before April 2013 a party
to family proceedings could only get public funding for their dispute after they had tried mediation. Now that requirement
has disappeared it is also legitimate to consider whether these separating couples only considered mediation to get public
funding to enable them to litigate in court. More interestingly this may flag up a whole host of other reasons why
mediation is not proving as popular as one might hope and expect, particularly in the context of family disputes.
The statistics in relation to the position regarding privately funded mediations are scant but there are some available
statistics for publically funded mediation. The Family Mediators Association's Legal Aid Survey shows that there was a
53% decline in claims being made in respect of legal aid for mediation between April 2013 and December 2013 following
the removal of legal aid for family disputes that took place in April 2013 compared to the same period in 2012. This means
53% less mediation starts (in the publically funded sector) for comparable periods pre and post removal of public funding
for family disputes.
Legal aid statistics are now available for 2014. These show (approximate figures based on the graphs detailed) a continued
downward trend in the number of publically funded mediations that were started in the months April to June of 2012
(3,500) 2013 (2,650) and 2014 (1,750). Further the National Audit Office has estimated that there were 17,246 fewer
mediation assessments in 2013 – 2014, a 56% decrease it says from 2012 -2013.
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This year, reflecting the concern at the lack of uptake in mediation in family disputes, the Ministry of Justice held a round
table web chat in March with Simon Hughes MP, the Minister of State for Justice and Civil Liberties, regarding the future
of family mediation. Contributions were invited from mediators, lawyers and other interested parties to look at the reasons
why there has not been a greater uptake in family mediation and ideas for promoting family mediation. One contributor
to the roundtable discussion in March pointed to the fact that some of the largest and oldest mediation services had closed,
a reflection of the crisis family mediation seemed to be facing.

Signposting Family Mediation
There are a number of possible reasons why there appears to be a decline in referrals to mediation and these were
highlighted by contributors to the Ministry of Justice web chat. One of the most popular was, as Ms Robey stated, a failure
to signpost. Mediators have lobbied for a widespread televised public awareness campaign (seemingly not favoured by
the Ministry of Justice), more advertising and explicit incorporation of mediation into popular culture through television
dramas like Eastenders and Coronation Street. The Ministry of Justice representatives did mention that mediation had
been written into an Eastenders story line however a number of contributors pointed out that this particular storyline
resulted in one of the clients running off with the mediator!
The Ministry of Justice hopes that the revamping of the Family Mediation Council website, to which all forms of
signposting and promotional activity will be directed, will significantly improve public awareness of family mediation.
There were calls from contributors to the Ministry of Justice web chat for the Courts and CABx to hold information about
local mediation services – a laudable idea and much needed.
The Ministry of Justice has also indicated that there will be more publicity material by way of posters and leaflets referring
to Family Mediation in the new Family Court. It also set up a Mediation Taskforce to look at the future of mediation and
ways of increasing uptake. The Mediation Taskforce made a number of recommendations in its report published in June
2014, including a suggestion that the Ministry of Justice pay for all MIAMs for a period of 12 months.
All of this is very good news. However are there more fundamental reasons why separating couples are not mediating?

Confidence in mediation as a process for resolving family disputes
One possible reason for poor take up that is not often directly discussed in promotional material, is that separating couples
may simply lack confidence in mediation as a realistic way of resolving family disputes.
This issue is particularly difficult to address neatly or concisely because the reasons why mediation can and does work is
multi-factored including an understanding of conflict, modes of resolution, the particular qualities of the mediator and
mediator interaction with the clients he/she is working with.
While there are undoubtedly wide spread misconceptions about what mediation is – even though the websites of every
service provider, professional body and the Ministry of justice and will tell you exactly what it is – I believe there may be
real problems in the clients' ability to conceptualise how the mediation process can resolve their dispute.
If that is right, then the information provided about mediation needs to tackle these issues explicitly.

Difficulties in understanding how mediation works
Most disputes involve a difference in perception – the relationship has broken down – but each party's perception of the
situation, how it happened and what should happen next, is different.
In the course of a dispute these differing perceptions are advanced, protected or defended by each party. It is the basis of
our adversarial legal system – and lawyers are necessarily very skilled in this adversarial approach. Thinkers, like Edward
de Bono (1985 Conflicts – a better way to resolve them), believe it is almost impossible for a party (or their legal representative)
to shift or change their own perceptions by themselves. If that is right then it can easily be seen why disputants might well
be sceptical about the prospect of the other party shifting his or her position.
De Bono says they need a third party to help them shift perception. Without an uninvolved third party the system of
thinking employed by the disputing parties is adversarial. It is not explorative and it is unlikely to be according to De Bono
because any gain by one party is likely to be experienced as a loss for the other.
To put De Bono's argument simplistically, what is required to significantly improve the chances of resolution, is for the
mediator, who is not operating from within either parties perception or argument based thinking modes, to intercede by
reconciling these different perceptions either by finding common ground or by designing new perceptions that both
parties can buy into.
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Applying De Bono's ideas would see the family mediator's role as engaging the parties with him/her in designing a
solution to their conflict, using a variety of techniques.
The traditional family mediation model readily lends itself to the approaches advocated by De Bono. Such an approach, if
handled skilfully by a mediator, could also have the effect of empowering disputing parties at a time when each might be
feeling particularly powerless.
What so often happens in any litigation process is that over a period of time the parties become worn out by high
professional or emotional costs, fatigue and the slow realisation that there is no easy outcome and often no certain one.
Eventually some form of compromise may be negotiated but by that time it is usually not the best possible outcome for the
parties. This is why government policy – rightly in my view – is trying to get parties to consider mediation as early as
realistically possible in family disputes.

Buying into mediation
In order to buy in to mediation, the parties need to understand why the mediator can, with their participation, help them
to achieve a much better outcome than litigating the dispute. And it is how the mediator does this that needs to be made
explicit to the disputing parties.
De Bono's ideas of how to resolve conflict and what makes conflict difficult for those involved in it to resolve it themselves
are not the only theories. There are many other theories of negotiation and of conflict resolution that family mediators will
and should be aware of.
It is this range of ideas that need to enter the public arena so that it becomes easier for people to understand why a
mediator can make a difference when they or their lawyers have failed to resolve matters through direct negotiation.

Fear as a basis for refusing to mediate
A party's own belief as to what will "really" happen during the mediation process may impact considerably on whether to
mediate.
Clients may think that the mediator will indicate explicitly or implicitly that there is no merit in his/her position. Or a
client who has felt diminished or the weaker partner in the former relationship may feel that they will not be sufficiently
protected or heard in the process. Similarly if one party perceives the other as being more charismatic there may be a
feeling that the mediator will be charmed or seduced into adopting that party's position.
And the reality is mediators are human – and are capable of responding unconsciously to particularly seductive or forceful
personalities such that the other party can quickly lose confidence. However mediators, coming from a range of
professional backgrounds are incredibly aware of such pitfalls.
So it becomes easy to understand why instinctively a party to a dispute will want both someone to "protect" them and
"advocate" for them and this of course is exactly what a lawyer can do and distinguishes their role from that of a mediator.
Mediators do possess a range of tools available to them to manage perceived or real inequalities in bargaining position.
Where such implicit fears are active in one or both parties it will be difficult for that party to contemplate mediation and
therefore either initiate a referral to mediation or respond positively to an invitation to mediate.
Now that the Children and Families Act 2014 requires a party wishing to start court proceedings in a family dispute to
attend a Mediation Information and Assessment Meeting (MIAM) skilled mediators (and particularly those with a
background in counselling or psychotherapy) should be able to uncover the extent to which such ideas are in operation
and deal with them directly or suggest that the client have a session or two of pre-mediation support where such fears and
beliefs might be explored before mediation begins.

Choosing a mediator
Mediators come from a variety of different professional backgrounds, eg the legal, caring and psychological professions.
Some family mediator training bodies may accept only applicants from specific backgrounds. So for example Resolution,
the association for family lawyers, only currently trains mediators who are family lawyers – though I understand that this
may well change in the future.
The Family Mediators Association offers a family mediator training to professionals from other backgrounds most usually
a combination of lawyers and professionals from the caring professions – like social workers and psychotherapists.
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Many will argue that previous professional backgrounds or trainings are largely irrelevant – what is required are
analytical and problem solving skills and a good understanding of the barriers to conflict resolution and theories of
negotiation.
There is no simple answer to what makes a good mediator. In both commercial and family mediations, lawyer mediators
(preferably with technical experience of the type of dispute being mediated) are often favoured where the choice of
mediator is influenced by the lawyers representing the parties.
Family mediators must be willing and prepared to meet the most challenging of human behaviour at what is often one of
the lowest points in the lives of their clients.
When choosing a mediator:
Ÿ Both parties should have trust and confidence in the mediator and speak to the mediator before appointment; shortlist
two or three mediators for this purpose.
Ÿ Think about whether or not the mediator sounds like someone they can work with.
Ÿ Ask the mediator questions about their approach to conflict resolution i.e how they deal with impasse or high conflict
situations.
Ÿ Consider the issues and level of conflict. In high conflict cases mediators from a therapeutic background might be
useful. In complex and high conflict cases two mediators with complimentary backgrounds (legal/therapeutic) may
be appropriate.
Ÿ Consider pre-mediation support that focuses on expectations in mediation, explores fears and beliefs that affect the
party's confidence in the process and ways of managing unhelpful emotional responses.
Ÿ Ask whether the mediator works with different mediation models, ie shuttle mediation, where the parties do not wish
to sit in the same room as one another
Ÿ Consider whether it might be useful to have lawyers or other professional advisors as appropriate in attendance at the
mediation or parts of it (dependent on the model of mediation being used). In which case ensure that the mediator has
experience/training in working in this way as the presence of lawyers and or other advisers will alter the dynamics of
the mediation.
Ÿ Check the mediator's availability – a mediator who has another professional role may need to have longer gaps
between appointments.
Ÿ Establish whether the mediator offers legal aid if you think this is relevant.
Ÿ If you like a particular mediator but there is an issue over the level of fees, negotiate on fees.
Legal proceedings rarely result in better relations between separating couples while research has shown that mediation
produces costs savings and better long term outcomes for children of separating couples. Worth a try?
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Non-accidental Injury and Re-balancing the Burden of Proof

Dr John Fox, barrister, Lamb Building
During 2013 over 92,000 children in the UK were in care. In England the figure was just over 68,000. Of these, 62% were
in care due to abuse or neglect. Accepting that there can be a political element in reviewing those statistics, nevertheless
that seems a lot of children. Should we be worried by the statistics? Yes, we should. Ideally, we would like to compare
how any particular child would fare if taken into care or not taken into care, but as we are not able to do that, we must
compare how children in care compare with children who are not in care. Apart from the high cost of keeping children in
care, it seems to be the case that children in care are twice as likely to be excluded from school, less likely to do well in their
GCSE exams and girls in care are three times as likely to become pregnant than their peers, with all the complications that
entails. Perhaps we should be thinking even harder about the way we run care cases.
Most applications for care orders are based upon neglect or abuse, either physical or emotional, but of all the allegations
that should strike terror in the heart of all parents is the allegation of non-accidentaI injury (NAI). The typical scenario is
that the mother of a small child finds the child is weepy, or not crawling properly or whatever, and takes the child to the
A&E department of the local hospital. The child is examined, an x-ray is taken, and a broken bone is found. "How did
your child get a broken arm?" asks the paediatric consultant. "I don't know," replies the mother, "I don't know," says father,
and before you can say 'Jack Robinson' there is an application for a care order alleging NAI.
This is a very dangerous situation for the parents. It is dangerous because, in my view, the courts have for years in effect
operated a reverse burden of proof. Despite the clear guidance given by the higher courts, recently restated in Re M
(Fact-finding: Burden of Proof) [2012] EWCA Civ 1580, [2013] 2 FLR 874, that the court must guard against the danger of
reversing the burden of proof, judges tend to the view that if there is no parental explanation which is benign, there must
be an explanation which is malevolent. Recently when representing a mother at a preliminary hearing I was told by the
judge "you know if I don't get a proper explanation she'll lose the child". And it is not easy for parents. They frequently
don't know the cause of the injury, and put forward the best explanation that they can. These explanations are often
inadequate, and are easily negated by the experts. "I remember that I pushed the pram over a high kerb," says the mother.
"It takes a great deal of force to break a child's arm. It couldn't possibly have happened in that way," says the expert, and
so the parents are worse off, and are back to the no satisfactory explanation, NAI and care order equation.
However, at long last, one or two recent cases have shown signs that matters are changing. Perhaps the phrase
non-accidental injury is itself part of the problem, so it was salutary that the term was recently commented upon by the
Court of Appeal in Re S (A Child) [2014] EWCA Civ 25. This was a case involving a one year old baby girl, S, who was
admitted to hospital with a serious head injury. A fact finding hearing was held. The local authority presented its case
that the injury was non-accidental, deliberately inflicted and had occurred while the child was in the care of the parents.
The judge concluded that the child had suffered significant harm whilst in the care of the parents and that the harm was
caused by the injury. He was not satisfied that either parent had deliberately inflicted the injury. The local authority
unsuccessfully appealed that conclusion. The case is mainly reported on the issue of whether or not to hold a split hearing,
but Lord Justice Ryder had a number of significant things to say about non-accidental injury and cases based upon that
allegation.
First at paragraph 19 of the judgment the learned Lord Justice said this:
"The term non-accidental injury may be a term of art used by clinicians as a shorthand and I make no criticism of its
use but it is a catch-all for everything which is not an accident. It is also a tautology: the true distinction is between an
accident which is unexpected and unintentional and an injury which involves an element of wrong. That element of
wrong may involve a lack of care and/or an intent of a greater or lesser degree that may amount to negligence,
recklessness or deliberate infliction."
Further at paragraph 23 the learned Lord Justice went on to say:
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"In this case the judge was careful to sever the question of whether the harm was an example of a true accident ie a
chance happening that is by definition unexpected and unintentional, from the question of attributability.....The local
authority's case was of (deliberate) infliction by one or the other parent and that was the case they put. They did not
succeed in establishing that case. No other possibilities were sufficiently examined to enable the judge to make
conclusions upon them. The medical expert had left open the possibility of an accidental cause, albeit that it was
unlikely and in that circumstance anything between accident and deliberate infliction must also have been possible."
Yet further, at paragraph 24, Lord Justice Ryder continued:
"The judge examined what were conceded before him to be false explanations for the injury given by those who took
S to the hospital.....He directed himself to consider that there may be innocent explanations or explanations that do not
attract responsibility for telling an untruth about a fact in issue: the so called Lucas direction (R v Lucas [1981] 1 QB
720)."
The Court of Appeal reiterated that in its review of findings of fact the appellate court's approach is to consider whether
they are plainly wrong. They were not, and the appeal was dismissed.
In R (A Child) [2011] EWHC 1715 (Fam) Mr. Justice Hedley was considering three possible causes of subdural haematomas
found in a child. The learned judge stated that a conclusion of "unknown etiology" was not a professional or a forensic
failure; it simply recognises that there is much we do not know and it is dangerous and wrong to infer non accidental
injury merely from the absence of any other understood mechanisms. After reviewing all the evidence before him, Mr.
Justice Hedley was able to make a finding that the cause of the subdural haematomas was one of unknown etiology.
Perhaps in this context we should note that legal logic and medical logic work on different principles. Legal logic is binary.
Either something happened or it did not. If a fact is 51% likely, it happened and that is the end of the matter. Medical logic
would take note of the fact that there is a 49% chance that it did not happen, and act accordingly.
In Re JS [2012] EWHC 1370 Mr. Justice Baker was concerned with head injuries. He conducted a 15 day fact finding
exercise, before coming to the conclusion that the father was responsible for the injuries. However, in the course of his
judgment he emphasised ten principles ("The Ten Commandments"?) to be followed in NAI cases, and in my respectful
opinion they should be noted in all NAI cases. Without mentioning all his principles, and to mention but a few, his first
principle was that the burden of proof lies with the local authority. They bring the proceedings and identify the findings
they wish the court to make (that should mean that there should be no room for judges to make remarks such as "I need
an explanation" or "Think of the risk"). His third principle was that findings of fact must be based on evidence, not on
speculation or suspicion. His fifth principle was that the opinion of medical experts must be considered in the context of
all other evidence, and weighed by the court against all that other evidence. His eighth principle was that it is common
for witnesses in care cases to tell lies, and the court must be careful to bear in mind that a witness may lie for many reasons,
and the fact that a witness has lied about some matters does not mean that he or she has lied about everything else. His
ninth principle was there has to be factored into every case which concerns a disputed aetiology that the cause may be
unknown. The court must resist the temptation to believe that it is always possible to identify the cause of injury to the
child. His tenth and last principle was that although it was desirable for the perpetrator to be identified, the judge should
not strain to do so.
The final case to which I would refer is the case of O (Minors) [2013] EWHC B44 (Fam). This was an unusual case
involving two children, one of whom L, a young baby, had been found to have a fractured clavicle and a fractured rib. M
was unable to explain how it was that L sustained the fractures apart from mentioning that she suffered from epilepsy,
and might have unknowingly had a seizure while caring for L. The first six medical experts concluded that the fractures
were the result of NAI, but the last witness was a neurologist who thought that M could have had a partial epileptic fit
during which she injured L but remembered nothing of it. Because of this evidence the local authority reconsidered its
position and no longer sought any public law orders. The guardian, however, although agreeing that L should return
home, considered that L had suffered NAI. The judge therefore gave a full judgment, which runs to 25 pages. His
conclusion was that there were too many uncertainties. The local authority had not discharged the burden of proof upon
it to prove, on a balance of probabilities, the facts initially prayed in aid in support of the findings in respect of the
threshold and still pursued by the Guardian. He therefore dismissed the application for a care order.
In the light of these recent decisions I am hopeful that a new climate will filter down to the lower courts, and that
magistrates and judges will remind themselves that it is always up to the local authority to prove its case, and not for the
parents to disprove it, and that it is sometimes not possible to know the cause of a child's injury. This would be one step
towards ensuring that only children who ought to be in care are actually made the subject of a care order.
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Non-accidental Injury and Re-balancing the Burden of Proof

Paul Bishop, Independent Social Worker
The announcement by Simon Hughes MP, the Minister of State for Justice and Civil Liberties, at the Family Justice Young
People's Board 'Voice of the Child' conference, that children would be given a greater voice in family court proceedings
affecting them prompted me to give some thought to the vexed question of ascertaining the wishes and feelings of
children. It raises a number of issues which I propose to discuss by drawing on some of the comments children have made
to me over the past twenty years, when I have met them as a Family Court Social Worker (Children's Guardian and Family
Court Advisor) to ascertain their wishes and feelings. In that role I have talked to well over a thousand children.
Simon Hughes talked about giving children aged over ten access to the judge, but otherwise gave very little detail about
how that would work. On the whole that is something I applaud. Detailed prescriptive plans tend to lead to a straitjacket
approach, which often produces statistics that can be used in Parliament but can achieve little positive benefit otherwise,
and least of all for the children who are the supposed beneficiaries. Indeed there have been occasions when social workers
have been under very strong pressure to ascertain children's wishes and feelings. A child's right to express their wishes
and feelings seemed to have changed to an obligation to do so.

How many children in family proceedings are aged over 10?
Since Simon Hughes's target group are children aged ten or over then the changes will not affect most children who are
the subject of family court proceedings. Research undertaken by the Ministry of Justice to provide evidence for the Family
Justice Review in 2009 involved analysis of a sample of 376 public and 402 private family law cases closed in 2009. Almost
two thirds of the children involved in the public law cases (64%) were aged four or under at the start of the case, only 14%
were aged over ten. Of the private law sample 22% were aged over ten. Joan Hunt and Alison Macleod's research in 2008
Outcomes of applications to court for contact orders after parental separation or divorce had a sample with a mean age
of 4.5 years. More recently Harding & Newman's research in 2013 had a sample of 183 cases. In 119 of these the children
were all aged under 5 years.

Is the age of the child the key criterion?
The age at which children are able to express a view is not conclusively defined and nor should it be. Children of the same
age vary considerably in their ability to formulate clear views about their care arrangements. This will be affected by their
family situation and their relationship with their parents as well as their individual resilience. An initial and continuing
assessment of these aspects of a child is vital in helping her/him to express their views, if they want to, and ensuring that
the process is not damaging to them.
There has been a widespread view that one should not seek to ascertain the wishes and feelings of children under seven
or eight. However in R v Barker [2010] EWCA Crim 4 a conviction for rape was upheld by the Court of Appeal based on
the evidence of a child aged three at interview (four at trial) describing events which had occurred when she was aged two.
Ruth Marchant (Co-Director of Triangle which works with children, in particular those giving evidence to courts) says:
"If properly interviewed, children as young as two can give reliable and accurate evidence about their experiences, and
with careful planning and developmentally appropriate questioning this evidence can be tested at trial. This does not
mean that every very young child who is a potential witness should be interviewed; all of the usual guidance applies
in terms of weighing up the interests of justice and the interests of the child" (Child Abuse Review 2013).
My own experience leads me to conclude that it is possible to seek the wishes and feelings of children from a very young
age. Children unable to speak can still give a very clear indication how they feel about a significant adult. One example of
this is a one year old called Tom (not his real name - nor are those of the other children referred to in this article) I observed
when he had a contact visit with his father. I arrived a few minutes before Tom's father. Tom was busy playing with his
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toys and he briefly glanced at me and smiled before returning to his toys. When the father arrived a big, broad smile came
over Tom's face and he crawled excitedly towards him.
I have found that young children can often have a very clear understanding of their situation and the resolution they seek.
An example of this is Jane aged four. She lived with her mother and stepfather and there was a dispute about whether she
should have contact with her maternal grandmother. When I met her she said, "I do like seeing Grandma but every time I
do Grandma and Mummy have a great big argument, so perhaps it's better if I don't see her."

Interpreting the child's views
Mr Hughes is concerned about other people interpreting children's views and not transmitting their actual words. I believe
this concern is valid. It has always been my practice to check with a child what they have said to me to make sure I am
accurately reflecting their view and to put what the child actually says in my report to the court. I believe it is important
for a court to hear exactly what a child is saying in their own words. However I believe it is also important for there to be
some analysis of what a child is saying and to explain the context in which they say it. The difficulty with younger children
in particular is that they will not be able to understand all the factors to be taken into consideration when making decisions
about them which may well leave them feeling they have not been listened to when they are removed from a parent who
they feel has been caring for them well. I suspect I remain to this day very unpopular with three young children who were
removed from a very good mother and placed with their father. Until that time he had divided his time between driving
his lorry by day and sitting in the pub by night. The exception was Saturday afternoons when his children had contact with
him (which they clearly enjoyed) but they had to be back to their mother well in time for him to get to the pub. One cannot
explain to children aged three to six that while Mum's new boyfriend is great fun to be with, particularly when engaged
in play fights with them, the fact that he has a record for sexually abusing children precludes them from living with him.

Whose wishes and feelings is the child expressing?
There is often concern about whether children's 'true feelings' have been obtained. It is usually very easy to tell if a younger
child has been given a 'script'. When one first meets a five year old in an office waiting room and the response to "Hello,
Mandy" is "Daddy number two is not very nice to me", it is difficult not to conclude that her mother has told her what to
say. It is likely that Mandy has done precisely as she has been told: "When you see the man, tell him Daddy number two
is not very nice to you" – so she does. Another example was John, aged four, who, as I showed him out of the building with
his mother, proudly said, "I told the man I didn't want to see Dad," clearly expecting praise from his mother. The unspoken
'Shut-up' was almost palpable. Other people are more direct, such as a paternal Grandmother who, as I left her home with
her grandchildren, said, "Now off you go with this man, my luvvers, and tell him you want to live with your father."
Other children seem to want to look after their parents and be fair to them, sometimes at the expense of their own needs.
Two examples of this are Sarah, a seven year old girl, who earnestly told me that she should live with her father while her
sister should live with her mother "so that neither parent is without a child"; and David, a ten year old boy who devised
an excruciatingly complicated timetable for himself which ensured that he was equally shared between his parents. Where
his own needs fitted into this appeared to have been given no thought at all. Similarly many children in care have a wish
to return to a parent despite being abused or neglected by them. Often the child / parent roles are reversed and children
want to be with their parents to make sure they are alright, or to look after them.
On other occasions children have expressed a view which is the exact opposite of what they want. An example of this is
Simon, aged seven, with whom I had been involved in the past. He clearly had a very good relationship with his father
and contact visits were a very positive experience for him. I next saw him about nine months later because he had suddenly
said he did not want to see his father. There did not seem to be any reason for this. I arranged to observe Simon with his
father at a family room at the Cafcass office. The family room had a one-way mirror which I often used for observing
younger children, having found they often related differently when alone with a parent. Simon was brought to the office
by his maternal grandmother. She took him down the corridor to the family room. He protested vehemently all the way,
saying, "I don't want to see him." We left Simon in the family room with his father and I went to observe the visit through
the one way mirror. Simon looked around the room to make sure he was alone with his father. He then said, "Hello, Dad"
with a big smile on his face. He went on to have as good a contact visit as I had observed in the past.
On the other hand, I can recall a similar situation with Jack, a four year old child, having a very good observed contact visit
with his father, having previously refused contact. It subsequently transpired that he had been seriously sexually abused
by his father. Jack's father was being very child-centred in the observed contact visit and Jack seems to have decided to
enjoy this experience of him and forget the negative experience.
A very popular arrangement for parents is that the children live equally with both their parents spending one week in their
mother's home and then one week in their father's home. Children often say this is what they want too. Carol Smart (of the
Cava research programme at the University of Leeds) asked children (when they were adults) what this felt like. They said
they "looked forward to a time when they could stop living like nomads." When parent's make this suggestion I sometimes
suggest that the children live in the same house and the parent's move in an out, each spending a week living with their
children. This does not appeal to them, no doubt for the same reasons is does not appeal to children.
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There can be the opposite problem. For example, Stuart liked his Mum and his Dad and Mum's new boyfriend, so he told
me the ideal arrangement for him would be to live with all three of them. I suspect that would not make a happy household.

When children express less than clear views
Often children do not give clear views and sometimes there is the suggestion that a psychologist should be enlisted to find
out what their true feelings are. I recall a psychologist saying to me, "I can't read minds any more than anyone else can".
In my experience there are three main reasons for children not giving clear views. The first is, simply, that they do not have
a clear view. They are in difficult and uncharted waters and their confused views simply reflect the confused state of their
mind. The second, particularly for young children, is that they expect the significant adults to make decisions. I have
spoken to a number of young children who find it hard to understand that they can have a view of the world that differs
from the view of their parents, or main carer. In particular I recall Peter, afour year old boy, who told me, "Mummy says I
cannot see Daddy". I asked him what he would like to do. He looked very bewildered and said, "Mummy says I can't see
him". Thirdly, children do not want to upset one of their parents, so they either tell each parent that they agree with them
(increasing conflict between parents exponentially) or simply sit on the fence and say they don't know what they want.
What is the solution? In my view it is to remember that children have a right to express a view and not an obligation to do
so.

The right not to express a view
Delivering the message that a right is something that one can choose to exercise or not is an important part of the initial
meeting I always have with a child, usually in the company of their main carer. I make it clear that a child can tell me what
they want if they want to, and if they don't want to answer a particular question, or decide they don't want to talk to me
at all, that is fine. This does not make for impressive statistics to read out in the House of Commons but it does respect
children's rights, in my view. This is an important principle to bear in mind throughout the process of seeking to ascertain
children's wishes and feelings. I recall talking to Mary aged seven. Each time I tried to steer the conversation towards her
parents, she rapidly changed the subject to how funny it had been when granny's washing machine had flooded the
kitchen floor. On the third occasion this happened, I accepted that she clearly did not want to discuss her parents, who
were going through one of the most bitter divorces I can recall. There is a fine balance between gently pushing a child to
give them the confidence to express a view and forcing them where they don't want to go. It is important to be sensitive
to messages from children, which can often be subtle.

Developing a rapport with the child
I have found this initial meeting is vital to begin to develop a working relationship with a child, to explain the process and
help them to feel as relaxed as possible and as safe as possible. Children are often worried about talking to a stranger about
their family. This was powerfully brought home to me by a comment from Susan, an eight year old girl. I met her and her
sister at their home. They were both clearly very nervous. They had their arms firmly by their sides and were almost
'standing to attention' as they sat. They began to relax as I talked to them, and made a few jokes. At the end the Susan said,
"We were really worried about seeing you, but actually you're nice".
The difficulty with helping children to feel safe is that their parents will learn what they say and, of course, this needs to
be made clear to the child. Often parents embroiled in an acrimonious dispute are not willing to simply accept their child
has a view they do not like. They will castigate their son or daughter for saying the wrong things. I recall Michael, a four
year old, who assured his father that he had told me that he wanted to live with him. In fact he had remained almost silent,
while I talked to his older brother, dividing his attention between the smoothie he was eating and a toy sword he had just
been given. The father demanded that he be allowed to bring the boy to see a Cafcass manager where, with the father
present, the boy would say what he wanted. The manager rightly refused to agree to this. The prospect of greater
involvement of children in court proceedings, together with an increase in litigants in person, raises the horrifying
prospect of children being cross-examined in court by their acrimonious parents.

Is it always appropriate to seek the child's views?
Simon Hughes is clear that all children should be given the chance to express a view. However, in a very small number of
cases there are good reasons not to do so. One example when this was not a good idea concerned Gemma, aged eleven
years. She had not seen her father since she was a one year old and believed her step-father was her birth father. The girl's
father was addicted to mood altering drugs but his prognosis was looking good. The advice from a psychiatrist was that
no decision should be taken for a year to see if he continued not to use drugs. The father stayed clean and was introduced
to his daughter. Her wishes were then sought about ongoing contact. Nevertheless it seemed completely wrong to me that
she should be introduced to her father when the chances of him maintaining a relationship with her were very uncertain,
although – whatever the outcome – she needed to know that her step-father was not her father. Another example is Jill, a
four year old girl who passionately wanted to see her father. I was told by her mother that the girl would sit in the window
when her father was due to see her so that she could spot him as soon as he came. Sadly he rarely came because he was an
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alcoholic. The girl often sat in the window all day, even having her meals there. It seemed cruel to ask her how she felt
about seeing her father when the chances of her seeing him were remote, and it was obvious how she felt.

Keep it simple
Over the years I have found it important to keep the tools I use to support a child as simple as possible and the questions
I ask simple and straightforward. It is important to be sure that the answer one gets is to the question one thought one had
asked. I have found a very powerful tool for children up to about seven is to ask them to draw a picture of a house, then
ask them to imagine that it is their house and then draw a picture of the people they want to live in the house with them.
This gives a good opportunity to explore with a child their feelings about the significant people in their lives. It can also
give a very graphic picture of how a child perceives their family structure. I recall Louise, aged five, who firmly put her
mother, siblings and best friends inside the house, with her father some distance away outside. Amanda, aged six, drew a
picture of herself and her recently born brother. She saw no need for any adults in her house, and given her experience of
adults I could hardly blame her. The child's mother had largely abrogated her responsibility for her baby son and the six
year old took a major responsibility for his care. If the baby cried at night it was his sister who got up to care for him. She
told me that she was very worried that she might drop him and his head would crack open (he was a very large baby).
Two of my favourite pictures were drawn by four year old twins, Mary and Jane. Both put only themselves and their sister
in their house, apparently also seeing no need for adults (despite having two good parents). An important event in their
lives was that they would shortly be sleeping in bunk beds. Mary told me that she would be sleeping in the bottom bunk
because there would be spiders on the ceiling above the top bunk. Jane made no comment about that but she drew a
picture of the bunk beds inside her house. On the top bunk she drew a small figure, which she pointed to and said "That's
Mary".
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CASES
D (A Child) [2014] EWFC 39
At the conclusion of previous proceedings in November 2012 the court made a care order on the basis of the local
authority's plan for the child to remain with the parents. It was anticipated that at the one year review, a supervision order
may be appropriate.
In March 2014 the local authority gave the parents notice that they intended to remove the child. The father's solicitor filed
an application seeking the discharge of the care order pursuant to s.39 Children Act 1989 (CA 1989). The local authority
then filed an application for a recovery order pursuant to s.50 CA 1989. This application was granted and the child was
removed from the parents. The father pursued an appeal which was ultimately unsuccessful in obtaining the return of the
child to the parents' care.
A case management hearing took place in which the local authority was directed to apply for a placement order pursuant
to section 22 CA 1989 and an independent social worker was directed to report. The matter came before the President of
the Family Division, Sir James Munby, to consider the two remaining proceedings – the father's application under s.39 CA
1989 and the local authority's application under s. 22 CA 1989.
The President considered the issue relating to the parents' legal representation. The parents were not able to access non
means tested legal aid, this being available to parents only in two classes of case – proceedings pursuant to section 31 CA
and proceedings "related to" care proceedings. Neither s.22 CA nor section 39 CA 1989 proceedings are "related to" care
proceedings. Accordingly, a means test was conducted and the parents were disqualified from receiving legal aid as a
result of the father's modest income. Since the commencement of proceedings in 2014 the parents had been dependent on
solicitors and barristers who were acting on a pro bono basis. The father being a protected party could not, as a matter of
law, act without a litigation friend. However the Official Solicitor was unwilling to act without being indemnified against
any adverse costs orders. The father's solicitor was willing to do so.
The President repeated and agreed with Baker J's observations in the earlier proceedings (A Father v SBC and ors [2014]
EWFC 6 at para 51):
"…These parents face the prospect of losing their son permanently. If this prospect had arisen in the context of care
proceedings, they would be entitled as of right to non-means tested legal aid. It is difficult to see why similar automatic
public funding should not be available where the local authority proposes the removal of a child living at home under
a care order and the parents apply to discharge that order and for an interim injunction under s.8 HRA. The
justification for automatic public funding in care proceedings is the draconian nature of the order being claimed by the
local authority. Where a local authority seeks to remove a child placed at home under a care order, the outcome of the
discharge application may be equally draconian...It is unfair that legal representation in these vital cases is only
available if the lawyers agree to work for nothing…This problem is compounded in this case because of the learning
difficulties of the parties and in particular the father…A parent with learning difficulties who is not entitled to legal aid
is at a very great disadvantage when seeking to stop a local authority removing his child."
The President confirmed that it was not the function of the family court system to consider the appropriateness of the
arrangements that Parliament makes in relation to legal aid. However, he considered that it was the duty of family court
judges to ensure that proceedings are conducted justly and in a matter compliant with the requirements of Articles 6 and
8 of the Convention.
In the circumstances of this case the President considered that it to be "unthinkable that the parents would have to face the
local authority's application without proper representation. To require them to do so would be unconscionable; it would
be unjust, it would involve a breach of their rights under Articles 6 and 8 of the Convention; it would be a denial of
justice."[para 31 (iv)]
He also considered that the child would be prejudiced, by not having a fair trial if his parents did not have proper
representation, as any distortion of the process could distort the outcome.
The President adjourned the matter to decide whether or not the parents' legal costs should be funded by one, some or all
of a list of three; the local authority (as the public body bringing the proceedings), the legal aid fund through the child's
certificate (the child's interests requiring no delay and a process which is just and Convention compliant), Her Majesty's
Courts and Tribunals Service (a public authority which is required to act in a Convention compliant manner).
Subsequent to the draft judgment being handed down, the Legal Aid Agency had reassessed the father's means and
granted an emergency certificate limited to the hearings in May and July 2014 and subject to a contribution from the father.
The President considered that the issue of legal aid in relation to the s.22 CA and s.39 CA proceedings which was not yet
resolved needed to be resolved before the next hearing.
Summary by Laura McMullan, barrister, Coram Chambers
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Chai v Peng [2014] EWHC 3519 (Fam)
Chai v Peng [2014] EWHC 3518 (Fam)
Case summary for two successive judgments Chai v Peng [2014] EWHC 3518 (Fam) (click here) and Chai v Peng [2014]
EWHC 3519 (Fam) (below)
In two successive judgments Bodey J determined issues of jurisdiction and forum conveniens in a big-money case. The
wife asserted that the husband's wealth was £440m.The parties were competing to establish that their respective petitions
could proceed in their jurisdictions of choice. The wife preferred England, and the husband Malaysia. They were
motivated by perceived advantages to their positions afforded by the contrasting approach of these jurisdictions to the
division of assets in financial remedies.
Bodey J considered issues of (i) jurisdiction; (ii) 'forum conveniens' (i.e. in which jurisdiction a case can be more
appropriately dealt with); (iii) estoppel by foreign judgment (where a party may be stopped from re litigating a point here
which has already been determined by a foreign court as between the same parties) and (iv) the husband's preliminary
argument based on the fact that the courts in Malaysia (the High Court and Court of Appeal) had already ruled that
Malaysia was the forum conveniens. He asserted that this created an issue estoppel such that the Malaysian decision
should be recognised and given effect to here, with the result that the wife's petition should be stayed pending a hearing
in the Malaysian court.
Bemoaning the 'disproportionate' level of expense and volume of evidence, Bodey J determined as follows.
First, the wife was not estopped by the Malaysian court's decision that it was the forum conveniens from pursuing her case
in England, and thus seeking to establish jurisdiction England. Bodey J found that the Malaysian court and this England
court applied two different tests for forum conveniens. The Malaysian court had applied the test in the Australian case of
Voth v Manildra Flour Mills Pty Ltd. [1992] 1 LPR 205, that is, whether the party seeking the stay from the court seized can
show that that court is a clearly inappropriate forum. This English court, by contrast, would apply the test set out in
Spiliada Maritime Corp v Cansulex Ltd [1987] AC 460, which is broadly the 'balance of fairness and convenience' test. If the
Malaysian court had determined that it was not the inappropriate forum, that left it open to the English court to determine
that it was the appropriate one. Given the Malaysian judgment was in this sense on a different point, and these two
decisions would not be incompatible, Bodey J considered that the Malaysian judgment did not estop the wife from
pursuing her case here.
Secondly, the wife had succeeded in establishing habitual residence here for twelve months prior to the issue of her
petition in May 2014. This decision was made on a lengthy and close examination of the facts, and distilling the legal test
for habitual residence from Borras report of 16th July 1998, Merinos v Merinos [2007], as confirmed by the Court of Appeal
in Tan v Choi 2014 EWCA Civ and as stated by Baroness Hale of Richmond in Re A (Jurisdiction: Return of child) [2014].
Bodey J refused the submission advanced on behalf of the husband that the wife's uncertain immigration status was a
telling factor in the determination of habitual residence, relying on Mark v Mark [2006].
Thirdly, the English court therefore had jurisdiction over divorce and consequential financial matters under section 5 of
the Domicile and Matrimonial Proceedings Act 1973 and Council Regulation EC2201/2003.
Fourthly, the husband had not succeeded in establishing his case for a stay of these proceedings on the basis that the courts
of Malaysia were the preferable jurisdiction. Bodey J considered s.5(6) of the Domicile and Matrimonial Proceedings Act
1973, together with Schedule 1, paragraph 9 of that Act, which provide that where there are concurrent proceedings in
England and another jurisdiction in respect of the same marriage, the English proceedings may be stayed if the court
thinks fit and if it appears to the court that the balance of fairness, and convenience, so requires. The court is to have regard
to all factors appearing to be relevant, including the convenience of witnesses, expense and delay. Despite submissions
from the wife that the party arguing for the stay should show that the alternative jurisdiction was 'clearly or distinctly'
more appropriate (relying on Butler v Butler Nos 1 and 2 [1977]) Bodey J applied the statutory test without that gloss. The
Judge considered a long list of factors, including that the English court was better used to dealing with 'needs' in
big-money cases, and found that the husband had not satisfied the court that on balance Malaysia was the preferable
jurisdiction.
The result was that neither party is restrained from proceeding with their petition in their respective jurisdictions of choice,
albeit that these will be simultaneous. Bodey J said,
"I am acutely conscious that [these decisions] differ from the Malaysian court's determination as to forum conveniens
… [and this means that] if the husband presses on in Malaysia and establishes both parties' domicile there, then both
jurisdictions would be exercising a concurrent jurisdiction over the same divorce and over the same finances, which is
in a word a nightmare. I would not wish it on my learned colleagues in Malaysia, nor on the parties, nor on this court.
The combined costs here alone are already about £2.72 million and I urge the parties with all the strength I can muster
at the end of this long Judgment to redouble their effort to reach a financial accommodation. Whatever the precise
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extent of the husband's wealth, there is enough in the kitty for it to be said with confidence that they would be hard
pushed to spend it all in their lifetimes, even if they wanted to."
The next hearing is understood to be the Malaysian court's determination as to whether it has substantive jurisdiction.
Summary by Marlene Cayoun, barrister, 1 Garden Court Family Law Chambers

M (A Child: Long Term Foster Care) [2014] EWCA Civ 1406
This was an appeal by a local authority, supported by a child's Guardian, against a refusal to grant a placement order at
the conclusion of care proceedings. The recorder had explained his reasons for the decision to grant a final care order but
to refuse the placement order in a series of three judgments. Part of the basis for the local authority's appeal was the
assertion that the reasoning in the different judgments was inconsistent.
The child, L, had been removed from the care of her mother due to concerns that the mother had caused her emotional
harm, was involved in the drug culture, had formed a relationship with an inappropriate partner and had said several
times that she could not cope with L.
The mother had been diagnosed by a psychologist instructed in the proceedings as having a personality disorder and
requiring at least 6 – 9 months of therapy before rehabilitation could be contemplated and the recorder found that L would
be at risk if she were returned to the mother's care before the mother had undertaken the therapy. The mother sought an
adjournment of the proceedings for six months whilst she had the recommended therapy.
The local authority's first and second grounds of appeal were that the recorder's reasoning was inconsistent between the
first and subsequent judgments. The recorder had accepted in his first judgment that L could not wait in 'temporary' foster
care to see whether her mother could successfully complete the required therapy, but in his later judgments appeared to
allow for just that by repeatedly referring to the possibility of L returning to the mother's care at a later date.
The remaining grounds complained about the substance of the recorder's decision on the basis that his approach to
fundamental aspects of the case was wrong, particularly in respect of matters such as the prospects for a successful
therapeutic outcome for M, the importance of L having contact with her parents, the implications of delay in achieving a
permanent placement for L, and the advantages and disadvantages of adoption and long-term fostering. It was asserted
that these errors arose from the recorder failing to have regard to L's welfare throughout her life, instead of only at the
present time. The grounds of appeal also complained that the recorder had failed to draw his thinking about long-term
foster-care to the attention of the parties so that they could address him on the issue during the course of the hearing.
The unanimous view of the Court of Appeal was that there were inconsistencies between the three judgments. At times,
the recorder had expressed a view that L would spend the remainder of her childhood in foster care, the implication being
that he was preferring the benefits of L having ongoing contact with her birth family over the benefits of adoption, whereas
at other times he spoke of L returning to the care of her mother in due course. The reasoning behind his decision was
therefore unclear.
Given the uncertainty in the prognosis for the mother's theray, the view of the Court was that to justify a decision such as
this required the clearest possible reasoning, and such clarity was absent from this judgment. It was also unclear whether
he had taken the guarded prognosis for the mother's therapy into account or considered the benefits for a child of L's age
of an adoptive placement.
The recorder also appeared to have misunderstood Re BS and other recent authorities by suggesting that the likelihood of
a successful adoptive placement at a younger age was due to the relative ease of finding adoptive parents for younger,
rather than older, children. He appeared to have misunderstood or disregarded the other benefits of adoption at a younger
age, such as transferring attachments to new carers.
Taking all of these matters into account, the recorder's decision could not stand. Rather than make a placement order, as
they had been invited to do by the local authority, the Court of Appeal preferred to send the matter back to the county
court for a re-hearing. This was partly because the prominence given to the notion of long-term foster care in this case had
changed the landscape somewhat and this was now an option that would need to be explored by a first instance judge,
alongside the other options that remained open to achieve a permanent placement for L.
Summary by Sally Gore, barrister, Fenners Chambers
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M-H (A Child) [2014] EWCA Civ 1396
A mother appealed against the making of placement orders in relation to her six year old daughter. The mother submitted
that the judge had (a) applied the wrong test to dispensing with the parent's consent and making the placement order and
(b) failed to adequately balance the expert evidence.
At the appeal, the mother conceded the child could not return to her care but wanted the child to be placed in long-term
foster care so that contact could be maintained.
The Court of Appeal dismissed the appeal. The case was a finely balanced one but looking at substance of the judgment
(as opposed to semantics) the judge took the correct approach both the test and the expert evidence.
The Court of Appeal made further comment on the application of the 'test', emanating from Re B (2013) UKSC 33, that
placement orders can only be made if nothing else will do. The Court of Appeal highlighted:
(1) The test of 'nothing else will do' must be read with the proviso that placement orders are to be made "only in
exceptional circumstances and where motivated by the overriding requirements of the child's best interests".
2) The existence of another credible option does not mean that 'nothing else will do' bites. A contingency plans, or
'something else would do' does not mean that a plan for a placement order should automatically fail.
(3) The fact that there are advantages to other options again does not mean that an application for a placement order
will fail.
(4) The judge must assess the whole picture in light of the child's needs and the harm that child has suffered.
Summary by Ayeesha Bhutta, barrister, Field Court Chambers

Re J (A Child: Brussels II Revised: Art 15 - Practice and Procedure) [2014]
EWFC 41
The care proceedings concerning the child J had been listed for final hearing. The parties agreed that the issue of the most
appropriate jurisdiction was to be considered as a preliminary issue at the final hearing.
The child J was born in England. Her parents are Hungarian nationals and she has three siblings living in Hungary. In
2013, the mother was assisted to return to Hungary following child protection concerns. On her arrival there, J's two
younger siblings were removed from her and placed in the care of Hungarian social services. The mother returned to the
UK whilst pregnant with J and came to the attention of three local authorities during her pregnancy. The child's father
returned to Hungary at a time when he was engaged in a parenting assessment. J had been in the care of her mother since
birth in mother and baby placements. The mother was otherwise homeless in this jurisdiction.
At the allocation stage the case was transferred to a district judge as a result of an appreciation of the likely issue
concerning jurisdiction. At a combined case management and interim care hearing an Article 55 BIIR request was made to
the Hungarian Central Authority. It was identified that two of the key issues were the child's habitual residence and the
jurisdictional issues between the UK and Hungary.
However, there was no determination of the Article 15 issue. Pauffley J states:
"it is not permissible for this court to abrogate its decision making responsibility under Article 15 to the courts or
Central Authority of another Member State. Irrespective of the answers to the questions posed, it was and is for the
English court to grasp the Article 15 nettle."
At further hearings, the issue of jurisdiction was relegated, as the court and the parties recorded their acceptance that the
child was habitually resident in England and Wales and the local authority assumed responsibility to gather necessary
information relevant to the determination of jurisdiction.
In accordance with the guidance given by the President in In the matter of E (A Child) [2014] EWHC 6, Pauffley J observed
that recitals concerning habitual residence do not satisfy the requirement to consider a possible Article 15 transfer: see para
23. Her Ladyship stated as follows:
"In every care case with a European dimension, the judge must consider whether to exercise her powers under Article
15 of Brussels II Revised (BIIR) to request the court of another Member State to assume jurisdiction where (a) the child
has a particular connection (as defined in Article 15(3)) with that other State, (b) the other court would be better placed
to hear the case, and (c) this is in the best interests of the child: see In the matter of E (A Child) [2014] EWHC 6 at para
31."
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Concerning the timing of consideration of the issue of which jurisdiction is most appropriate to determine the proceedings,
Pauffley J reminded practitioners as follows:
"I also emphasise that although an Article 15 request may be made at any stage in the proceedings ... it must be
overwhelmingly more efficient and accord with the welfare interests of children, for jurisdictional decision making to
occur, as a matter of priority, during the initial stages of the proceedings."
The relevant procedural rules including PD12A are summarised at paragraphs 38 to 41 of the judgment. Her Ladyship
noted that as the President observed in Nottingham City Council v. LM and others [2014] EWCA Civ 152: "It is … vital
…that the Article 15 issue is considered at the earliest opportunity, that is … when the proceedings are issued and at
the Case Management Hearing."
In conclusion, the learned judge states that it is vital to confront Brussels II Revised jurisdictional issues as early as possible.
"They should be regarded as urgent and requiring of decisions within a matter of days, not weeks. By no stretch of the
imagination could it be regarded as acceptable practice to leave the jurisdiction question in 'cold storage' until the final
hearing." (Para 45)
Pauffley J noted that there was an anomaly in the Rules concerning allocation of such hearings. Pursuant to the President's
Guidance of 22nd April 2014 – Allocation and Gate Keeping for Care, Supervision and other proceedings under Part IV of
the Children Act 1989 (Public Law) – the expectation is that cases to which Brussels II Revised applies will be allocated to
a judge of district judge level: see Column 1 of the Schedule at para (18). However, the notes dealing with the scope of
Article 15 within the Family Court Practice 2014 state that it is "advisable to consider placing the preliminary issue before
a High Court Judge." Her Ladyship also noted that there are diverging views among circuit judges about whether they
should be dealing with contested transfer hearings or transferring them to the High Court, with some being more
"unafraid to tackle Article 15 issues" than others.
Concerning the tier of judiciary to which contested Article 15 cases should go, the learned judge advises a collaborative
approach and cooperation between judges. District judges might consider that the work should go to circuit judges in their
own court or to a High Court judge. It is suggested that individual judges will wish to discuss allocation with the
designated family judge and/or the Family Division Liaison Judge.
On the facts of the case, it was decided that J does indeed have a connection to Hungary, being a Hungarian child born to
Hungarian parents. Having weighed the pros and cons of retaining jurisdiction, Pauffley J decided without hesitation that
the Hungarian courts would be better placed than those here to decide the issues for J. Whether the transfer is in the child's
best interests is intricately connected with the issue of whether the Hungarian court is better placed. Having answered the
three questions in the affirmative, the only rational decision in the exercise of the court's discretion is to make an order
requesting the Hungarian courts to accept jurisdiction.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

L (Costs of Children Proceedings) [2014] EWCA Civ 1437
The Court of Appeal (Gloster, Black, Kitchin LJJ) allowed the appeal of a mother against a first instance judgment which:
(a) gave responsibility to the father for administering certain trust and investment funds and requiring her to sign all
documents to effect such transfers; and (b) made a costs order against her.
In relation to the trust and investment funds, the court held that it was inappropriate for the first instance judge to have
made an order in relation to them in circumstances where he effectively dealt with the matter without notice, and in the
absence of any evidence relating to the constitution of the trusts, the formalities relating to any transfer or as to why it
would be in the best interests of the children for the management of the trust funds to be transferred.
If the father in the future wishes to seek any order in relation to the management of those funds, then he should make the
application by proper notice and serve it on the mother in the normal way.
In relation to costs, the Court held that:
(a) The mother had had insufficient warning of the father's application to seek an adverse order for costs. In the light
of the way the litigation had historically been conducted between the parties, the mother would not have had any
expectation that an order for costs on the basis of her unreasonable conduct would be sought. In such circumstances,
it was incumbent on the father's solicitors to draw to the mother's express attention that the father would be seeking
an adverse order for costs against her on the grounds of her unreasonable conduct. On this ground alone, permission
to appeal would have been granted and the appeal allowed.
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(b) In any event, it was wrong in principle and on the facts for the judge to have made a costs order against her. There
was nothing in the mother's conduct of the proceedings that could be characterised as unreasonable or reprehensible.
Summary by Edward Bennett, barrister, Field Court Chambers

S v S (Brussels II Revised - Articles 19(1) and (3) - reference to CJEU) [2014]
EWHC 3613 (Fam)
This was a husband's application to strike out a wife's second divorce petition under rule 4.4 of the Family Procedure Rules
2010 in the context of a jurisdiction dispute involving England and France.
The husband argued that by the time the wife's second petition was filed in England on 13 June 2014, the jurisdiction of
the French court had been unambiguously established within the terms of Article 19 of Council Regulation No.2201/2003
("BIIR").

The procedural background
The husband has issued judicial separation proceedings in France on 30 March 2011.
In England, the wife responded with an application to the child maintenance agency and an application for child
maintenance under Schedule 1 of the Children Act 1989 on 19 May 2011 and presented her first divorce petition on 24 May
2011.
Meanwhile, the judicial separation proceedings in France progressed to a judgement on 15 December 2011 which included
a declaration that the French court had jurisdiction to pass judgement on interim measures to include spousal maintenance
of 5,000 EUR a month but that child maintenance and any issues relating to the children should be dealt with in England.
Both parties appealed that decision but the appeal was upheld on 22 November 2012.
On 7 November 2012, the wife's petition was dismissed by consent before King J on the basis of the existing proceedings
in France which were caught by the provisions of Article 19 of BIIR.
On 17 December 2012, the husband issued divorce proceedings in France without having procured the discontinuance of
his judicial separation proceedings. That divorce petition was dismissed by the French court on 11 July 2013 on the basis
that it was illegitimate inasmuch as it was issued during the pendency of the judicial separation proceedings.
On 9 January 2013, having issued for judicial separation in France, the husband issued proceedings under Section 14 of the
Trusts of Land and Appointment of Trustees Act 1996 in England.
The judicial separation proceedings were to lapse on midnight on 16 June 2014. Mostyn J found it to be noteworthy that
despite the looming deadline for the lapse of the judicial separation proceedings the husband took no steps in the first half
of 2014 to procure a decree of judicial separation.
The wife presented a second divorce petition in England on 6 June 2014 and in an ex parte hearing before Moor J sought
to obtain a declaration that her divorce petition when issued would only take effect at one minute past midnight on 17 June
2014. Moor J declined to make that declaration and the petition was issued on 13 June 2014.
On 17 June 2014, at 8.20am (local time) the husband filed his divorce petition in France (7.20am in UK).

Summary of submissions
In this application for strike-out, the husband argued as follows:
• That nothing had changed since the first petition which was dismissed by consent as the wife's petition dated 13 June
2014 was illegitimate being within the period in which the French judicial separation proceedings were still underway
• That in any event, the case fell squarely within 19(3) Brussels II Revised in that the husband was first in time and that,
• As the previous petition was dismissed, the new one was a case of the husband being wrongly vexed twice and the
case should be dismissed under the well-known principle explained in Henderson v Henderson [1843] 3 Hare 100, and
the more recent authority of Johnson v Gore Wood [2000] UKHL 65.
In reply, the wife argued as follows:
• That the effect of the lapsing of the judicial separation proceedings was to dismiss them ab initio; that once lapsed
they were treated in French law as never having existed at all (The SJE disagreed).
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• That where a litigant does not, in a bona fide way, pursue a suit by which he seises the court of his choice, then it
cannot or ought not to be said, for the purposes of Article 19(3) that the jurisdiction of the court first seised is
"established". Unless such a principle were maintained, then it would be possible to issue proceedings otherwise than
in good faith solely for the purposes of creating a legal filibuster. The wife relied on the decision of Hedley J. in C v S
[2011] 2 FLR, 19 in support and argued that verb "established" for the purpose of Article 19 must mean more than the
simple filing of proceedings in the other court and must import an obligation to progress those proceedings with due
diligence and expedition which the husband did not do in allowing the judicial separation proceedings to lapse.

Judgment
Mostyn J found that:
• The interpretation proposed by the wife involved a departure not only from the literal wording of Article 19, but also
the cases decided under its sister regulation, the Judgment Regulations e.g. Gantner Electronic GmbH v Basch Exploitatie
Maatschappij [2003], which suggests that simply filing is sufficient for establishing jurisdiction and that subsequent
inactivity does not impugn that establishment.
• If the above literal interpretation were right, that left scope for litigants to generate delay and to behave abusively
which cannot have been the purpose of BIIR.
In the circumstances, Mostyn J felt it right to refer the matter to the ECJ with a list of questions annexed to his judgment
centring around the interpretation of the word "established" for the purposes of Article 19(1) and (3).
In the meantime, he stayed the English petition and all ancillary matters and invited the parties to seek a stay of the French
petition at the next hearing there.
In light of the fact that the husband had not made any spousal or child maintenance payments since the lapse of the judicial
separation proceedings, Mostyn J indicated that it would be perfectly proper for him to make an order for a lump sum
payment under Schedule 1 of the Children Act 1989. However, as the husband had no notice of this and in light of his
Article 6 rights, he decided not to make the order, instead making it clear that District Judge Hess who will be hearing that
matter shortly is not inhibited by his stay order in making any such order.
The husband sought permission to appeal. Permission was refused.
Summary by Lily Mottahedan, barrister, 1 Hare Court

D (A Child) [2014] EWHC 3388 (Fam)
Final hearing in care proceedings about a Czech Roma child. Hearing adjourned to consider whether current foster parents
would apply for an SGO or, if not, proposed foster parents in the Czech Republic could be identified. If either option is
possible, care and placement orders would not be made
The court was concerned with ED, a 2 year old Czech Roma boy. The local authority's care plan, supported by the
guardian, was for care and placement orders. If an adoptive placement could not be found, ED would remain with his
foster carers, who he had lived with for most of his life. The parents proposed the proceedings be dismissed and ED return
to live with them in the Czech Republic with ED's sister, LD. This was supported by the local Czech social services
department and a Czech psychotherapist. The judge noted two intermediate options – ED remaining with his current
foster carers under a Special Guardianship Order or being placed in foster care in the Czech Republic.
The background was set out in a fact-finding judgment in November 2012. The father had been convicted in 2000 in the
Czech Republic of offences involving abuse and exploitation of women and girls. After arriving in the UK, he meted out
appalling domestic violence to his wife and engaged in serious criminal activity. He seduced his 16 year old step-daughter
by plying her with drugs – his step-daughter became pregnant and gave birth to ED and later LD after they returned to
the Czech Republic.
In December 2013, Mostyn J decided that a Czech court would be better placed to hear the case and issued a transfer
request under Article 15 of Brussels II Revised. This decision was overturned by the Court of Appeal in February 2014 (see
Nottingham City Council v LM [2014] EWCA Civ 152).
Mostyn J expressed disagreement with the Court of Appeal's decision and reasoning, but went on to hear the oral
evidence, which involved video-links with witnesses in the Czech Republic using interpreters. This created practical
difficulties that fortified the judge in his view that the case would have been better tried in the Czech Republic.
After four days of evidence, Mostyn J concluded that the risks would be too great if ED was returned to his parents. He
expressed the corollary that LD should not be living with her parents whilst considerable professional work is undertaken.
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As to care and placement orders, Mostyn J noted that whilst the merits of adoption are "advanced almost as a truism", only
three out of 28 European Union countries allow non-consensual adoption. This was relevant in the context of a case that
"could very easily have been tried in the Czech Republic" where the orders sought could not have been made. The
irrevocability of the orders sought played a prominent part in his judgment.
Mostyn J concluded that a SGO to the current foster parents was the preferred solution and invited the foster parents to
decide, within 14 days, if they wished to apply for a SGO. The benefits of an SGO were:
1. continuance of the status quo where ED formed vital relationships with the foster parents,
2. a necessary degree of permanence without irrevocably breaking the parental link,
3. direct contact can continue with the mother and LD can be introduced so that ED's Czech Roma heritage is not lost,
and
4. a better prospect of future links between ED and his other half-siblings.
If the foster parents do not wish to apply for an SGO, the next best option would be placement with foster parents in the
Czech Republic. This could only be achieved through a wardship order, which would be enforceable under Articles 21
and 23 of Brussels II Revised and under Article 23 of the 1996 Hague Convention, provided that Article 56 of BIIR had been
complied with, which requires consultation with and consent of the requested member state. If the foster parents did not
indicate their intention to seek an SGO, the judge would need to be informed of the identity of any proposed Czech foster
parents. If they are suitable, he would make an order in wardship that ED be placed with those foster parents and any
orders about contact or discharge from foster care would be made by the Czech court.
He concluded that foster care in the Czech Republic is preferable to the irrevocability of a care and placement order,
although not as preferable as a SGO to the current foster parents. In this case, the ethnicity factor and the parental link
were of critical importance and should not be irrevocably severed.
Whilst this approach would involve further delay, this was warranted as the arrangements will have the most profound
consequences for the whole of ED's life. Mostyn J would only be satisfied that nothing else would do and that care and
placement orders should be made if the two intermediate options proved impossible.
Summary by Ariel Ricci, barrister, Coram Chambers

J v J [2014] EWHC 3654 (Fam)
This judgment in proceedings for ancillary relief (adopting the terminology of Mostyn J, used in accordance with the
primary legislation) focuses in the main part on the issue of the parties' litigation costs which ran to £920,000 or 31.9% of
their total assets.
The husband, aged 54, and the wife, aged 44, were married for 15 years. They have two teenage children. Their assets
comprised of inter alia the former matrimonial home, which is subject to an agricultural tie; market gardening businesses,
S Limited and F Limited (in which the husband is a one third shareholder), and the husband's property portfolio.
By the FDR in March 2014, the parties had incurred £226,000 in costs. Mostyn J considers this sum, although not
uncommon, to have been "totally disproportionate" given the scale of the assets. The costs had escalated as a result of the
failure of the DDJ hearing the first appointment to appoint a single joint expert to value the husband's interests. The
husband was also permitted to reject his own expert and instruct a new one during the proceedings. The forensic
accountants instructed charged collectively £154,000 to produce no fewer than six reports.
In the eight months between the failed FDR and the final hearing, the parties incurred £700,000 in further costs. The total
litigation costs of £920,000 represent a third of "everything (the parties) built up over 18 years. ... The result has been to
make a case that was surely so easily settleable almost impossible to compromise, and to impose on the High Court a seven
day trial....".
Whilst the impact of the costs expenditure was not as calamitous as it was in KSO v MJO & Ors [2008] EWHC 3031 (Fam),
this case demonstrated that nothing had been done to curb soaring costs despite the mantra "something must be done"
being repeated time and again since the iconic judgment of Booth J in Evans v Evans [1990] 1 FLR 319. Mostyn J exhorts the
law-makers in this country, whether they are legislators or judges, to "stop saying something must be done and actually
do something".
Whilst reflecting at para 13 that "perhaps the culture is just too ingrained to be reformed", His Lordship suggests that the
first thing to do is to insist on fixed pricing for cases. He deplores the fact that this was first suggested two and half years
ago and nothing has happened such that "these wasteful and inefficient practices persist". Mostyn J opines that a litigant
must be able to demand a fixed price for each of the three phases of an ancillary relief case namely: (1) Form A to First
Appointment, (2) First Appointment to FDR, and (3) FDR to trial.
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The second measure advocated is for the court to be able to impose at the very beginning of the case a costs cap on what
may be charged by the lawyers to their client for each of the three phases of the case. Naturally this cap would be variable
if circumstances changed but the change of circumstances would have to be a big one for a variation to be allowed.(see
para 14)
Only if these two measures are adopted will "the grotesque leaching of costs, such as has occurred in this case, be arrested,"
says Mostyn J. He is of the view that fixed pricing may have the beneficial consequence of reducing the present volume of
self-representation, and that it by no means follows that fixed pricing will lead to a reduction in revenue for lawyers.
The learned judge states that the Jackson reform, as this case shows too clearly, has done nothing to curb the disfiguring
impact of excessive costs, and that is why "we must now look to fixed pricing and judicial costs capping,...".
Mostyn J also states that arbitration in cases of this nature would take off if fixed pricing was on offer.
Mostyn J's findings concerning the value of the parties' assets are at paras 21 to 26 of the judgment. The value of the
husband's shareholding was agreed at £2m. In his Form E the husband had advanced the "absurd" figure of £400,000, and
the wife's very top end valuation came in at £3m. The lack of a SJE resulted "in extremely partial and partisan positions
being adopted by the experts who seem to have forgotten that their first duty is to the court and that, notwithstanding the
large fees they are paid, their role is not to act as a gladiator on behalf of their client."
The dispute between the parties concerning S Limited centred on whether a figure of £100,000 should be added for
"goodwill" in circumstances where a conventional earnings valuation is a lot less than the net assets. In that regard, the
judge stated: "I regard it as bordering on heretical that a valuation should amount to an amalgam of the two separate
techniques of net asset appraisal and earnings multiplication. I would expect there to be specific evidence of transactions
of comparable businesses having taken place where a buyer has paid a goodwill premium over a net asset valuation. There
was none."
The husband's costs incurred were £551,000 and the wife's £369,000. The husband's extra costs were said to represent a
gross disparity. Therefore the judge was satisfied that it would be fair to divide the net assets so that the wife received
£182,000 more than the husband to equalise the disparity in costs.
The net assets were shared equally subject to the equalisation of costs. The implementation of the order was difficult as it
was not known when or for how much the husband would be able to sell his shares. It was ordered that the wife be put in
funds to enable her to pay off the £250,000 element of her litigation costs before the sale of the F Ltd shares. That would
leave the wife with £119,000 owed to her lawyers. It was reasonable for the lawyers to wait until the shares are sold as
"[a]fter all they have charged these vast fees and have in effect speculated on the outcome of this litigation. They are in
truth classic litigation funders, a phenomenon well known in the civil sphere".

The costs
Mostyn J commented on the majority of the hearing being taken up by the attritional war about who was responsible for
running up the £920,000 in costs. Following the first appointment the husband had changed his entire litigation team.

Absence of SJE
Mostyn J pointed out that the costs were not spent on the instruction of a SJE. The Deputy District Judge was persuaded,
wrongly, to allow the wife to have her own expert as the husband had appended a full expert report to his Form E. It was
"quite wrong to append a very full expert report and yet more wrong then to turn up at the first appointment and argue
that that report should stand as the only evidence about the value of those shares and that the wife should be confined
merely to asking questions of the husband's expert."[para 45]
At an application made to adjourn the final hearing, the judge (who was then due to hear the final hearing) mooted the
instruction of a SJE. Both counsel "poo-poo-ed" the idea, and the judge acquiesced. That was wrong. "On neither occasion
was it demonstrated that the appointment of a SJE was impossible, which is what PD25D para 2.1 literally requires."

Bundles
Mostyn J notes:
"The parties ... agreed and produced no fewer than 8 trial bundles, containing over 2,000 pages. It is as if they had
decided that the terms of the new PD27A (as issued on 10 April 2014) just did not apply to them."
Paragraphs 41 to 53 are devoted to the failure of the parties to adhere to PD27A and the Statement on the efficient conduct
of financial remedy final hearings allocated to be heard by a High Court Judge whether sitting at the Royal Courts of
Justice or elsewhere (issued on 5 June 2014) on the preparation of bundles. The requirements of the PD and the Statement
are set out in the judgment.
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An order was made by the previous judge on 3 October 2014 granting permission for the parties to rely on the "court core
bundle currently filed comprising of four lever arch files.... The court expressing the view that it would be disproportionate
to prepare new bundles.... The applicant's solicitors will however file an essential reading bundle".
At para 50 Mostyn J states as follows:
"I do not know for whom compliance with PD27A para 5.1 would be "disproportionate". Certainly not for the court
and, in view of the waste caused by the deployment of so many files, not for the parties. Ultimately I think that what
this language meant was that it would be just too much bother for busy barristers and solicitors to have to sit down
and actually work out what were the relevant documents to be inserted in the single bundle."
The learned judge remarks that a prodigious amount of time was wasted while witnesses were referred to various parts
of the twelve individual bundles. Further, Mostyn J states that he "(does) not accept that the demands of a busy practice
are a justifiable excuse for a contemptuous disregard of the rule. Nor do I accept the argument, which I have heard, that it
is unfair for an applicant to have to identify her "killer" documents by placing them in the single bundle in circumstances
where non-disclosure is rife and where confrontation with a document buried deep in (say) File 19 will expose dishonesty.
This is, with respect, an absurd argument. If the killer document exposes fraud let it be shown at the earliest opportunity
so that a settlement might be achieved. This argument smacks of playing games".
His Lordship deprecated the following practice labelled as "circumvention":
"That is for the lawyers for both sides to agree a single "core" bundle and, in addition, an archive of many volumes of
expensively prepared secondary or background material. This archive is then brought to trial in the confident belief
and expectation that the trial judge will grant permission pursuant to PD27A para 5.1 at the final hearing itself to use
documents from the archive. This is no better than the old regime which the new prescription was designed to stamp
out. Para 5.1 expects that a direction for permission to use more than one bundle is obtained before, not at, the final
hearing. It is possible, of course, that, unexpectedly, further documents may be need to be deployed at the final hearing;
but the starting point, and the usual finishing point must be that all the relevant documents should be in the single
bundle. To describe the single bundle as the "core" bundle suggests that there will inevitably be other documents in
further bundles outlying the core. That is the wrong approach. There should only be one single bundle unless prior
permission to use more than one has been obtained."
It was said that the profession pays no attention to the judgment of Munby J (as he then was) in Re X and Y (Bundles) [2008]
EWHC 2058 (Fam) in which he threatened practitioners who defied the practice direction about bundles with dire
consequences. Mostyn J warns that it may be necessary for the President to set up a special court to follow the practice
adopted in the Administrative Court where "delinquent practitioners are summoned before the President of the Queen's
Bench Division to explain themselves in open court...Perhaps such a court would regularly consider whether to disallow
fees pursuant to CPR 44.11(1)(b) and/or section 51(6) Senior Courts Act 1981."
Having regard to FPR 28.3(6) and (7), and in particular paragraph (7)(f), the court's primary disposition should not be
undone and subverted by a costs order. The Calderbank principle was abolished for this reason. Mostyn J states that "For
my part I will fight its reintroduction to the last ditch. In my opinion it would be retrograde and unconscionable to allow
a carefully crafted disposition to be turned upside down by virtue of a without prejudice letter produced after judgment
has been given." The wife having litigated almost as disproportionately as the husband, the husband's litigation
misconduct would be reflected symbolically. The husband's delinquency should be reflected by a costs order of £50,000
(inclusive of VAT). Thus, the husband's share of the pre-costs assets were 29.2 %; the wife's: 38.9% and the lawyers and
experts: 31.9%.
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

S (Children) EWCA Civ 1447
The trial Judge had made findings of fact in respect of bruising and fractures suffered by a child "R".
A single judge had listed the father's appeal (supported by the mother) for a "rolled up" permission and substantive
hearing in front of a full court.
An application was also made to admit fresh medical evidence; this was dismissed without hesitation by the appellate
court with Lady Justice Macur commenting that the contents of the letter involved were largely irrelevant to the issues in
hand.
The appeal against the findings was advanced on four grounds, all of which the court found to be without merit.
Macur LJ considered that the judge at first instance had not, as argued, reversed the correct burden of proof by adopting
a "linear process." The use of the term "linear" may have been drawn from jurisprudence in respect of welfare evaluations
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but its use was unhelpful and potentially confusing in the "arena of fact -finding". The judge had identified and applied
the test correctly.
Nor had the judge failed to adequately reflect the inherent improbability of the parents having caused the injuries.
Previous good parenting, if prayed in aid in terms of probability, could not be determinative in the absence of context. In
this case, the court had ample evidence of parental mental ill health impacting on their functioning.
As to the contention that the judge had failed to have regard to the first instance case of Re ED (put forward as a
"persuasive authority"), the matter was fact specific and it was not appropriate to seek to rely on such decisions as
authority for principles.
Lastly, the judge had not failed to reach conclusions in accordance with the weight of the evidence. Whilst he had clearly
not made findings that accorded with the arguments put forward by the parents at first instance, the appellant had
identified no areas where the judge had wrongly included or excluded relevant material. His analysis and conclusions
were unimpeachable.
Having disposed of the merits of each ground, in order for the parents to understand that the court had considered the
criticisms set out in the notice of appeal, the court did nevertheless go on to consider the specific points advanced in
relation to the evidence for each injury. In respect of the bruising, skull, rib and wrist fractures, the judge had correctly
evaluated the medical evidence and had made findings in accordance with the evidence.
Finally, Lady Justice Macur commented on the Notice of appeal and the skeleton argument, the construction of which, and
use of florid assertions within, had obfuscated the lack of substance in the application. Her Ladyship indicted that it was
a matter of regret that a full court day for three judges had been taken up with this matter.
Summary by Katy Rensten, barrister, Coram Chambers

SB v MB (Costs) [2014] EWHC 3721 (Fam)
Hayden J made reference to his comment in the substantive judgment in this matter that this case had been 'litigated to
saturation point.' The Father contended that the child's habitual residence was in Israel, the Mother contended that the
child was habitually resident in the UK. The Judge found in favour of the Mother.
Hayden J's findings were met by an immediate application, on behalf of the Father, for permission to appeal. The Judge
observed that there was a parallel 'jurisdictional' issue pursued by the Father in the Israeli courts. Following a resounding
rejection of his application at first instance, a judgment that was highly critical of him personally, the points were pursued
on to the Court of Appeal in Israel and eventually to the Supreme Court there. On Hayden J's reading of the respective
judgments that litigation had been entirely futile. Hayden J commented that it was reassuring that there was conformity
both of principle and approach in the two country's respective Hague Convention jurisprudence. Hayden J refused the
Father's application for permission to appeal which was then pursued by lodging a written application before the Court
of Appeal. However, ultimately the appeal was discontinued and the costs application was restored to Hayden J.
Hayden J reviewed the authorities and the relevant procedural rules in relation to costs orders in the Hague Convention
Jurisdiction including the common ground as to the legal framework that was identified between the parties:
i) The High Court has jurisdiction to award costs in first instance cases brought pursuant to the 1980 Hague
Convention. It is trite that it has such powers in applications made pursuant to the inherent jurisdiction though, for
the reasons set out in my substantive judgment, that is of merely academic relevance here;
ii) Though there are few reported cases of cost orders having been made against applicants in this Hague Convention
jurisdiction, the basis of the power to award costs was analysed and confirmed by Ryder J (as he then was) in EC-L v
DM (Child Abduction:costs) [2005] EWHC 588 (Fam), There Section 11 of the Access to Justice Act 1999 was in focus and
the Family Proceedings Rules 1991 that then applied. However, the principles identified in the case continue to hold,
by parity of analysis, with the framework of the Family Procedure Rules 2010;
iii) In each case where a costs application is made, there should be an inquiry into the merits EC-L v DM (Supra)
'it should be the expectation in child abduction cases that the usual order will be no order as to costs, but where a
parties conduct has been unreasonable or there is a disparity of means then the Court can consider whether to exercise
its jurisdiction in accordance with normal civil principles';
iv) It is misconceived to talk of a 'presumption' of 'no order' for costs at first instance in either Hague Convention cases
or children cases more generally. In Re J (Children) [2009] EWCA Civ 1350 Wilson LJ, as he then was, referred to the
'general proposition' of no order as to costs applied to a 'paradigm' situation. In Re T (Costs: Care Proceeedings: Serious
Allegation Not Proved) [2012] UKSC 36 'reprehensible behaviour' or 'an unreasonable stance' were identified as markers
for an adverse costs order;

www.familylawweek.co.uk

Family Law Week December 2014 - 68

v) FPR 2010, r 28.1 CPR 1998 r 44.3 do not circumscribe the Judge's discretion on costs and invite the Court to consider
'all the circumstances'. It should of course have regard to the matters set out at CPR rule 44.2 (4) and (5):
(4) 'in deciding what order (if any) to make about costs, the Court will have regard to all the circumstances,
including –
a) the conduct of all the parties;
b) whether the party has succeeded on part of its case, even if that party has not been wholly successful;
c) any admissible settlement by a party which is drawn to the Court's attention, and which is not an offer to which
costs consequences under para. 36 apply.

The conduct of the parties included) conduct before, as well as during, the proceedings and, in particular, the extent to which the parties followed
the practice direction – pre action protocol or any relevant pre action protocol;
e) whether it was reasonable for a party to raise, pursue or contest a particular allegation or issue;
f) the manner in which a party has pursued or defended its case or a particular allegation or issue;
g) whether a claimant has succeeded in a claim, in whole or in part, exaggerated its claim.
vi) It is generally undesirable to award costs where the consequence of such order is likely to exacerbate hostile
feelings between parents to the ultimate detriment to the child.
The Judge concluded that there is no magic formula in a case of this kind for determining how costs should be attributed
in percentage terms. It is of note that the Judge was critical of opportunistic pleading in Hague Convention cases and held
that this practice has become far too common, is antithetical to the summary philosophy of the proceedings themselves
and causes both delay and unnecessary expense.
Hayden J held that the Father should be responsible for half of the Mother's costs and considered whether it was possible
to undertake a Summary Assessment, focusing on a global view of proportionality of costs incurred rather than an
itemised consideration. The Judge established that Summary Assessment in cases such as this was likely to fall foul of
C.P.R 43 PD 13.2 which indicates the appropriateness of this type of approach is limited to a fast track trial or a hearing
which lasts no more than a day. Accordingly, the Judge ordered that the Father should pay half of the costs incurred by
the Mother's response to the application, subject to a detailed assessment on a standard basis.
Summary by Joseph Moore, barrister, 1 Garden Court Family Law Chambers

CM v Blackburn with Darwen Borough Council [2014] EWCA Civ 1479
This was an appeal by a mother against the decision to make a placement order in respect of her five-year-old daughter.
The mother had conceded in the care proceedings that she was not going to be in a position to care for the child, M, for the
foreseeable future, as had the maternal grandmother with whom M had previously been placed under a special
guardianship order. The only viable alternative placement to adoption would therefore be a plan for M to remain in
long-term foster care.
The judge had approved what has become known as a 'twin track' plan which allowed for a search for an adoptive
placement for the first six months following the order, and thereafter for a search for an adoptive placement or a long-term
foster placement.
The judge had conducted her analysis in accordance with the requirements of Re B and Re B-S and there was no criticism
of this. The first ground of challenge, however, was that her conclusion that adoption was the most appropriate placement
could not satisfy the proportionality test in circumstances in which long-term foster-care was viewed as appropriate within
six months of the order in question.
The alternative submission was that it would be a distortion of language to measure an option that is said to be a last resort
where nothing else will do in as short a period of time as six months.
It was further argued that the earlier decision in Re P (Children) (Placement Orders: Parental Consent) [2008] EWCA Civ 535,
[2008] 2 FLR 625 in which the Court of Appeal gave guarded support to dual planning could not survive Re B and so
required reconsideration.
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In reaching their conclusion, the Court of Appeal point out that the wording in the care plan that was complained of was
not information that was required to be there by the Care Planning Regulations. It was not prescribed information.
Having also considered the relevant statutory framework, Ryder LJ concludes:
"In summary, therefore, it is no part of a court's function to fix a timetable within which a local authority is to undertake
the functions that are exclusively within its responsibility and operative discretion once a full care order and/or a
placement order has been made. Such a direction would fall outside the jurisdiction of the court. There is no
requirement in the regulations which prescribe the content of a Care Plan that a timetable for a placement search to be
contained on the face of that plan" [28].
The Court goes on to reject any suggestion that Re B and Re B-S had re-drawn the statutory landscape. What they did was
explain the existing law. The statutory test is as set out in sections 1(4) and 1(2) of the 2002 Act, after which the court must
consider the relevant parts of section 21 and section 52. There then follows an analysis of whether the proposed course,
adoption, is a proportionate interference in family life. That is the 'nothing else will do' test. It requires a process of
deductive reasoning, not that there is no other realistic option open to the court. This judgment goes on to highlight recent
cases in which the proportionality evaluation had been misconstrued by practitioners.
In answering the questions posed by counsel for the appellant, Ryder LJ makes the point that it is appropriate to recognise
the possibility that the primary plan (in this case, adoption) will fail and to provide for a contingency plan. However, this
is quite different from deciding that something other than adoption is required. Therefore, there is no objection to dual
planning in appropriate cases. The approach in this case was appropriate because:
"the placement decision was neither conditional upon the happening of an event nor the success of some extraneous
process such as therapy. It was not a decision that one of two options would do"[36].
Summary by Sally Gore, barrister, Fenners Chambers

CL v MB [2014] EWHC 927 (Fam)
R's father ("F") brought proceedings under the Child Abduction and Custody Act 1985, the Hague Convention on the Civil
Aspects of International Child Abduction 1980, and Council Regulation EC2201/2003 for the return of R, aged 5, to Spain.
Initially her mother ("M") resisted the application having made unsubstantiated allegations in Spain that she had been
assaulted by F and having sought to garner evidence that R had been sexually abused by F.
On the morning of the hearing M conceded that her removal of R from Spain was unlawful and that R should be returned
to Spain. The remaining issues were the timing of that return and what undertakings or interim measures should be put
in place. The court determined that the appropriate return date to allow M to order her affairs and to make interim
arrangements was 16 days from the hearing date. The court accepted a number of undertakings offered by F but was asked
to order in the face of his opposition that F pay for M's return flight, interim child maintenance, and a contribution to allow
M to instruct lawyers in Spain. M also sought an order prohibiting F from contacting M.
The court was satisfied that it had jurisdiction to make interim orders pursuant to Article 11 and Article 23 of the
Convention of Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in Respect of Parental
Responsibility and Measures for the Protection of the Children. The court refused to order F to pay for M's return flights,
interim child maintenance or a contribution to legal fees. The court did prohibit F from contacting M directly until the first
inter parties hearing in Spain. The court invited Hertfordshire County Council to reconsider commencing their s.47
enquiries given the imminent departure of R to Spain.
Summary by Georgina Clark, barrister, Field Court Chambers

F (Children) [2014] EWCA Civ 1474
The facts
The parties cohabited between 1999 and 2006 and separated in June 2007 when the mother applied for a residence order
and prohibited steps order. A consent order was agreed in August 2008 (providing the father with direct, with a view to
staying, contact). However a few days later the father applied for a penal notice and residence order. Thereafter followed
extended proceedings over the course of which the children were joined as parties (Dec 2008), the father was granted
parental responsibility (2009), two s.47 assessments considered and dismissed allegations of harm raised by the father
(2009, 2011) and a report by a child and adolescent psychiatrist found that that the parents' acrimonious relationship was
damaging the children (2009). Indeed, the older child (BF, now aged 14) became so distressed that he became violent
towards his mother and was accommodated by the local authority (Nov 2009 – Sept 2010), and although the father had
some positive contact with the younger child (CF, now aged 11) during 2012, he too began to present with medical

www.familylawweek.co.uk

Family Law Week December 2014 - 70
problems attributed to psychological and emotional distress caused. A core assessment was undertaken by the school (CF
later moved to a specialist education unit in early 2013), and a further CAFCASS report was directed (2012).

At first instance
Following the father's application (February 2013) for a variation in residence, s.37 direction and enforcement of previous
orders, District Judge Veysey made a full residence order in respect of both children in favour of the mother, removed the
father's parental responsibility and ordered that there be no contact save for indirect contact.
The father's appeal against the order removing his parental responsibility and the mother's cross appeal against the judge's
failure to make a s.91(14) order came before HHJ Black on 9 September 2013. DJ Veysey's order was discharged although
the residence and no contact orders remained in place pending the final hearing. Social services were directed to file two
s.37 reports (the first having been written without any input from the father) and HHJ Black heard evidence over two days
from the parents, Guardian and the social worker. The trial bundle comprised of four lever arch files and thirteen reports.
On 15 April 2014 HHJ Black delivered judgment. She made a residence order in respect of both children in favour of the
mother, ordered that there be no direct and only indirect contact between them and the father, an order pursuant to s
91(14) and an order limiting the exercise of the father's parental responsibility in respect of his involvement with the
children's education, health and welfare [3].

Permission to appeal
On 4 August 2014 McCombe LJ granted the father permission to appeal on two grounds and adjourned the question of
permission in relation to five other grounds (there were nine in total) to be listed for hearing with the appeal which would
follow immediately should permission be granted. The two grounds on which permission was granted were:
Ÿ That the judge had afforded too much weight to an untested expert report from four years ago in the absence of a
satisfactory and more recent s.37 report or its equivalent (ground 5);
Ÿ That the judge was wrong to restrict the father's parental responsibility when she had been unable to make a full
appraisal of his case due to his (alleged) marginalisation by the professionals' assessments (ground 8).
Oral submissions on behalf of the father were made by his McKenzie friend.

On appeal
Tomlinson, Ryder and King LLJ (judgment delivered by King LJ) dismissed the appeal on grounds 5 and 8 and refused
permission to appeal otherwise.

Ground 5: The purpose of a report prepared under s.37 Children Act 1989 is to consider whether a care or supervision
order should be made and not to conduct a full welfare enquiry [39]. The Court agreed that it was unacceptable that the
father had not been consulted in the preparation of the first report and acknowledged that the social worker had not read
all the case papers. The Court of Appeal concluded that HHJ Black had dealt with that issue in her judgment (following
cross-examination of the social worker) and that the s.37 report had fulfilled its purpose [45]. The appeal would therefore
fail on that ground.

Ground 8: The Court held that the nature of the father's applications had to be considered in determining whether
ground 8 had any merit including an application to prevent CF from receiving treatment, an application for a residence
order in respect of CF who had refused to see him for 18 months and an application for contact with BF who he had not
seen for four years and who did not want to see him [48].
The Court observed that HHJ Black had taken an honest appraisal of the mother's own failings and responsibility for the
difficulties facing the children, and that the father had been at times marginalized by the professionals. The Court noted
that although the father had been able to briefly consider the matter from CF's point of view, he then reverted to his
complaints and persisted in his application for a prohibited steps order to prevent CF from receiving treatment and his
complaints against professionals [54-55]. Ground 8 was also dismissed.
The Court held that the remaining grounds, which reflected the father's dissatisfaction with the manner in which the judge
ran the case, the evidence and the outcome, would have no real prospect of succeeding on appeal. Permission to appeal
was accordingly refused.
Summary by Esther Lieu, Barrister, 3PB
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An English Local Authority v SW and Another [2014] EWCOP 43
Moylan J gives guidance as to the appropriate test to determine habitual residence in Court of Protection cases
The issue in this case was where an adult ("SW"), who lacked capacity to decide where to live and the true nature of her
care needs was habitually resident for the purposes of determining whether the English court had jurisdiction to deal with
applications under the Mental Capacity Act 2005.
The English local authority and a Scottish local authority asserted that SW was habitually resident in Scotland. The Official
Solicitor, acting on behalf of SW, asserted she was habitually resident in England and Wales. Moylan J accepted that SW
was habitually resident in England.
It was accepted between the parties that SW had moved to England in July 2009 pursuant to a community treatment order.
She had almost immediately been placed in a rehabilitation facility before moving to live in a specialist supported
accommodation facility in England where she had remained to date. SW's care was jointly funded by the Scottish public
authorities and that funding arrangement was to continue irrespective of the outcome of this decision.
Moylan J considered the applicable Convention (the Hague Convention on the International Protection of Adults 2000
("the 2000 Convention") and reviewed the authorities of Re MN [2010], A v A (Children: Habitual Residence) [2014], DL v EL
[2013], In the Matter of PO [2013] and In the matter of LC (Children) [2014] UK SC 1.
It was submitted on behalf of SW that no direct equivalence should be drawn between cases dealing with the habitual
residence of children and with the habitual residence of an adult who lacks capacity to decide where to live. Moylan J
rejected this submission. He noted the close links, in particular between the 2000 Convention and the 1996 Child
Protection Convention, the relationship between the 2000 Convention and the Mental Capacity Act 2005 and the general
relevant policy considerations as referred to by Lady Hale in A v A, and concluded that the definition of "habitual
residence" under the Mental Capacity Act 2005 should be the same as that applied in other family law instruments,
including Brussels IIa.
Moylan J acknowledged that whilst, inevitably, different factors will be relevant and will bear differential weight, the
overarching approach should be consistent across all international family law instruments, including under the 1996 Child
Protection Convention and in respect of children under Brussels IIa.
Moylan J stressed that it is important that the determination of habitual residence is kept as free as possible from analytical
complexities or constructs; it is a question of fact.
Whilst the Supreme Court refers, in both A v A and Re LC, to the test or question as being whether there is some or
sufficient degree of integration in a social and family environment, Moylan J did not accept that this was intended to
narrow the court's focus to this issue alone as an issue of fact. Rather, a broad assessment is to be undertaken incorporating
a number of factors.
The phrase "degree of integration", as with centre of interests, is an overarching summary or question rather than the sole,
or even necessarily the primary, factor in the determination of habitual residence.
The degree of integration and a person's state of mind are relevant and are factors to which appropriate weight must be
given when the court is undertaking a broad assessment of all the circumstances of the case. The broad assessment which
is required properly to determine whether the quality of residence is such that it has become habitual in that it has the
necessary degree of stability in order to distinguish it from mere presence or temporary or intermittent residence. This
means a sufficient, or some, degree of integration, not, he suggested, as a limited factual assessment, but as a question to
be answered by reference to the factors, suitably applied, referred to by the CJEU and the Supreme Court.
Summary by Alison Easton, barrister, Coram Chambers

Justice for Families Limited v Secretary of State for Justice [2014] EWCA Civ
1477
The Court of Appeal considered a challenge brought by Justice for Families Limited (a company of which John Hemming
MP is the chairman) against the refusal of Collins J, sitting in the Administrative Court, to issue a writ of habeas corpus.
Justice for Families was represented before Collins J and the Court of Appeal by Mr Hemming. Mr Hemming sought to
issue the writ after reading press reports about the committal of Margaret Connors ('the mother') to prison on 11 October
2013. At the time of the hearing before Collins J on 6 November 2013, Mr Hemming was neither aware of the identity of
the mother, nor had he made contact with her and did not know whether she was still in prison.
The background to the committal application is as follows: on 8 October 2013, following an application by the London
Borough of Ealing, Theis J made a collection order in respect of the two children of the mother, who had gone missing after
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the making of emergency protection orders and interim care orders followed by recovery orders. The collection order
required the mother to deliver the children to the Tipstaff if able to do so, failing which she was required inter alia to
inform the Tipstaff of their whereabouts or of any matters capable of assisting him in locating them. The collection order,
made in standard terms, carried a warning that the court had directed the Tipstaff to arrest anyone who had been served
with the order and he had reasonable cause to believe had disobeyed any part it.
The mother was arrested for failing to comply with the order. She was brought before Theis J on 9 October 2013, and was
represented by counsel throughout the committal proceedings. At the end of the first day, the mother was remanded to
custody, and brought back before Theis J on 10 October 2013. On that day she was again remanded to HMP Holloway until
the next morning. On 11 October 2013, the mother's application for an adjournment was refused. Considering the oral
evidence given by the mother, Theis J was satisfied to the criminal standard that the mother had failed to comply with the
collection order and was continuing to fail to provide information about the location of the children. Having heard
submissions in mitigation, the judge imposed a sentence of 28 day imprisonment commencing from the date of arrest.
By a witness statement dated 1 November 2013 in support of his application before Collins J, Mr Hemming stated that he
had been appointed to represent the company, Families for Justice as a litigant in person. He further stated:
"it has not been possible for the applicant to identify the name of the prisoner, where she is imprisoned, or the name of
the solicitors acting for her. She is, therefore, held effectively incommunicado. I therefore request the issuance of a writ
of habeas corpus ad subjiciendum to the prisons minister to identify the name of the prisoner and allow consideration
of the lawfulness of her imprisonment."
The transcript of the hearing before Collins J is reproduced at paragraph 10 of the judgment. Mr Hemming's application
was dismissed without a judgment. Collins J's reasons explained to Mr Hemming during the course of the hearing were
inter alia that Theis J had jurisdiction to commit the mother to prison. Any challenge to Theis J's order ought to have been
made by way of appeal to which the mother, as a contemnor, had an automatic right.
The five grounds of appeal advanced by Mr Hemming are reproduced verbatim at paragraph 11 of the judgment. In his
skeleton argument in support of the application, Mr Hemming stated that the "secret prisoner" had been identified and
released by the time the appeal was brought. He contended that the court should nevertheless consider "the issues as to
the lawfulness of such imprisonments…".
Two preliminary points arose on the appeal. Firstly, Mr Hemming had failed to comply with CPR PD39A by failing to
provide independent evidence to demonstrate that he was acting on behalf of Justice for Families with the authority of the
board. However, as a matter of indulgence Mr Hemming was permitted to represent the company. Munby P states that
the court's indulgence on this occasion is not to taken as setting a precedent. Further, the President notes that whilst the
court agreed to hear Mr Hemming on this occasion, this case is not to be taken as in any way weakening the longestablished practice that applications for habeas corpus are usually required to be made by counsel (now, a qualified
advocate with higher court rights).
The further preliminary point concerned Mr Hemming's locus standi to bring the application. The legal position is
summarised at paragraphs 19-22 of the judgment. Whilst noting that third party applications are possible and the court
must be flexible, the President concludes that this is not a case where Justice for Families "had any business applying for a
writ of habeas corpus". The reasons are that the mother was not "a secret prisoner" held incommunicado, and she was
represented by counsel at the committal hearing. Mr Hemming knew the identity of the Judge and the date of the hearing,
he could have procured a copy of the order from the Clerk of Rules.
In dismissing the appeal, the President states that for the following two reasons the appeal "is quite hopeless": (1) habeas
corpus does not lie to challenge a sentence of imprisonment of a court of competent jurisdiction; (2) the mother had been
discharged from prison before the application was made. Since the only issue on an application for habeas corpus is to
determine the legality of the detention, habeas corpus will not lie if the detention has already been brought to an end.
Mr Hemming had argued that Theis J did not have jurisdiction to commit as she was acting as prosecutor and judge, or
alternatively the court was not of competent jurisdiction as the hearing was not listed. Mr Hemming accepted that Theis J
had jurisdiction after the Court of Appeal explained to him the process in relation to collection orders. The argument that
the court lacked competence as the hearing was not listed was devoid of all merit.
In respect to the hearing before Collins J, Mr Hemming states that it was "procedurally unlawful" as Collins J had had a
telephone conversation with Theis J. Collins J informed Mr Hemming of the said conversation during the hearing. Further,
he contended that Collins J should have obtained a copy of the committal order to satisfy himself that everything was in
order. Finally, Mr Hemming states that decisions were made "on paper".
The Court found that Collins J had acted entirely appropriately in speaking to Theis J over the telephone. This was an
urgent application with exiguous information before the court. Examining the order of Theis J would serve no useful
purpose in the context of an application for habeas corpus, when the proper remedy, if the order was defective, was an
appeal. The hearings before Theis J and Collins J took place in court, and indeed in open court.
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In response to Mr Hemming's wider complaints, the President drew attention to the existing Practice Guidance (Committal
Proceedings: Open Court) [2013] 1 WLR 1316, supplemented by Practice Guidance (Committal Proceedings: Open Court)
(No 2) [2013] 1 WLR 1753, and to President's Circular: Committals 2014 Family Court Practice 2976, issued on 2 August
2013 (see paragraphs 41 to 43 of the judgment), and made the following points:
i) I draw the attention of all judges sitting in family courts to what I have said in paragraph 42 above. In particular, I
emphasise that in every case in which a committal order or a suspended committal order is made, the judgment must
be transcribed and published on the BAILII website "as soon as reasonably practicable" and, I stress, whether or not
anyone has requested this. I suggest that in every case the judge, having given judgment, should immediately direct
that a transcript be ordered the same day and prepared on an expedited basis.
ii) In collection (or location) order cases where, as here, there is no committal application as such before the court, the
matter should be shown in the public court list as follows:
"FOR HEARING IN OPEN COURT [add, where there has been a remand in custody: in accordance with the order
of [name of judge] dated [date]]
Proceedings for the Committal to prison of [full names of the person alleged to be in contempt] who was arrested
on [date] in accordance with and for alleged breach of a [location / collection] order made by [name of judge] on
[date]."
iii) In cases where it is not possible to publish these details in the public court list in the usual way the day before (for
example, because the prisoner is produced at court by the Tipstaff on the morning of the hearing, having been arrested
overnight), the following steps should be taken:
a) Where, as in the Royal Courts of Justice, the public court list is prepared and accessible in electronic form, it
should be updated with the appropriate entry as soon as the court becomes aware that the matter is coming before
it. This can be done very quickly.
b) Notice of the hearing should at the same time be placed outside the door of the court in which the matter is being,
or is to be heard, and at whatever central location in the building the various court lists are displayed.
c) The Press Association should be notified by email from the Judicial Office of the fact that the hearing is taking or
is shortly due to take place.
iv) This is primarily a matter for others, but consideration might appropriately be given to ensuring that the statistics
of the receptions of contemnors into prison accurately record in all cases details of the committing court. There ought
not to be any insuperable obstacle to obtaining this information, because in every committal for contempt there will be
a warrant identifying the sentencing court.
The President finally observed that no credence would be given to the proposition that a failure to sit in open court or a
failure to list the case properly or a failure to publish the judgment, suffices of itself to invalidate an otherwise proper
committal for contempt, let alone that such a failure can entitle the contemnor to release on a writ of habeas corpus. He
added, "Mr Hemming has produced no authority in support of the proposition and in my judgment it is fundamentally
unsound."
Summary by Katy Chokowry, barrister, 1 King's Bench Walk

Rochdale Metropolitan Borough Council v KW and Others [2014] EWCOP 45
In accordance with s. 15 Mental Capacity Act 2005 the judge approved the arrangements for the first respondent, KW, to
remain in her own home with carers around the clock. KW's care was provided by an independent contractor and funded
in part by the applicant, Rochdale Metropolitan Borough Council (with additional funding provided by the NHS). KW was
severely mentally incapacitated, having suffered brain damage in 1996. She experienced powerful delusions relating to
historic memories which lead her to "wander off" and in those situations her carers would bring her home. Counsel for
both the applicant council and for KW agreed that KW's living arrangements amounted to a deprivation of liberty
situation. The consequence of such a determination by the court would be that the "whole panoply of authorisation and
review required by Article 5 (and its explications) is brought into play". The judge expressed himself as mindful of the
"significant resource implications" for local authorities in such scenarios.
Mostyn J acknowledged a similarity between KW's circumstances and those of MIG who was an 18 year old with a
moderate to severe learning disability living in a "normal family home" with her foster mother. The majority decision of
the Supreme Court in the combined appeals in P and Q v Surrey County Council [2014] UKSC 19 concluded that MIG's
circumstances amounted to a deprivation of liberty situation even though she had never attempted to leave her placement
by herself nor had she shown a wish to do so; the important factor for the court was that if she had tried to leave, her foster
mother would restrain her: as Lord Kerr put it "liberty means the state or condition of being free from external
constraint…the question whether one is restricted (as a matter of actuality) is determined by comparing the extent of your
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actual freedom with someone of your age and station whose freedom is not limited" (in Mostyn J's words "this was a
proleptic rather than an actual constraint"). Although accepting that he was bound by the Supreme Court's decision, in
relation to MIG Mostyn J said, "for me, it is simply impossible to see how such protective measures can linguistically be
characterised as a 'deprivation of liberty'".
Ultimately Mostyn J distinguished the facts of the cases under appeal before the Supreme Court to that of the present case.
In contrast to MIG who was a young woman with full motor functions, Mostyn J found that KW's "ambulatory functions
are very poor and are deteriorating" and so she was not constrained from exercising the freedom to leave as she did not
have the physical or mental ability to exercise that freedom. Therefore the second part of the 'acid test' was not made out
and Article 5 was not engaged.
Mostyn J commented that in his opinion the "plenitude of cases such as this, where a person, often elderly, who is both
physically and mentally disabled to a severe extent, is being looked after in her own home, and where the arrangements
happen to be made, and paid for, by a local authority, rather than by the person's own family", do not engage Article 5. He
stressed that there would be no question of Article 5 being engaged if KW's family had devised and paid for the very same
arrangements.
Having invited the Supreme Court to reconsider its decision in P and Q v Surrey County Council, Mostyn J was unsure
whether it was open to him, when sitting in the Court of Protection, to grant a leapfrog certificate under s. 12
Administration of Justice Act 1969. Ultimately Rochdale Borough Council was unwilling to consent to a leapfrog certificate
and so KW was given permission to appeal to the Court of Appeal.
Summary by George Gordon, barrister, 1 King's Bench Walk

Prest v Prest [2014] EWHC 3722 (Fam)
W had brought a judgment summons against H under s.5 of the Debtors Act 1869. She sought H's committal to prison for
failing to make periodical payments for the benefit of herself and the children of the parties due under the Order of 16th
November 2011.
H was not present at the hearing and sought an adjournment of the hearing on the basis that he was "simply not
sufficiently well to come".
W applied for judgment summons for maintenance arrears of £428,220 on 11th April 2013. The judgment summons was
issued on 12th April 2013. It was listed for first hearing on 5th June 2013, H did not attend and requested an adjournment
by email on 4th June 2013 on the basis of his being in Nigeria with suspected malaria.
There then followed a further series of adjournments:
i. 11th July 2013 with a penal notice attached to H's attendance: hearing taken up by H's variation applications. H's
applications were dismissed.
ii. 18th & 19th November 2013: H wanted a longer postponement when this was listed in July, sought to adjourn this on
29th September 2013 for 6 months and then tried again on 18th November 2013 due to him requiring an operation on
his foot that afternoon.
iii. 15th & 16th January 2014: adjourned by consent and listing the hearing for 28th and 29th July 2014 (the present hearing).
The parties were before the Central Family Court on 10th June 2014 concerning the children. At that hearing the district
judge recorded that H was intending to attend court on 28th and 29th July 2014.
However, on 24th July 2014, H emailed Moylan J's clerk directly stating that his health had been deteriorating for the past
2 months, that he had seen 3 specialists and that he was due to undergo treatment for the next 6 to 12 months. He therefore
sought an adjournment for another 12 months or as long as possible. He relied on a GP's report which said that he had
been a patient for 5 years, was unspecific as to what was said to be wrong with H and said that H was due to undergo
treatment.
It transpired during H's counsel's submissions that H had in fact been in the USA with the children since 12th July 2014.
H's counsel submitted that there was sufficient detail in the medical report to allow the court to adjourn the matter and
since H's liberty was at stake it was important that he was fit and well enough to give evidence.
W resisted the adjournment, arguing that the report was too vague. Moylan J agreed and refused to adjourn the matter
since the medical evidence provided did not state what the diagnosis was, whether H had been examined nor what course
of treatment had been advised. It did not even state by implication that H was unable to attend that hearing.
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H, however, did not give up and his application was renewed on the basis of a further note provided by H's GP stating
that he did not think H was fit to attend court "due to his continuing medical and stress related problems".
Moylan J was of the opinion that this did not remedy the deficiencies of the earlier report and did not justify an
adjournment. If H was sufficiently unwell to attend court, the judge expected that he would not have been well enough to
go on holiday with the children either.
H's application refused.
Summary by Kyra Cornwall, barrister, 1 Hare Court

Re A and B (Children) [2013] EWHC 4150 (Fam)
The case concerned two girls, A (aged 12) and B (aged 8).
The First Applicant ("F1") is the father of A and B and he is in a long term relationship and civil partnership (since June
2012), with the Second Applicant ("F2"); The First Respondent ("M1") is the mother of both children and she is in a long
term relationship and civil partnership (since April 2008), with the Second Respondent ("M2").
The children lived with their M1 and M2. There had been lengthy and difficult proceedings between M1 and M2 and F1
and F2 as to the arrangements for the children.
The matter had previously come before Mr Justice Cobb, who, (following a five day hearing in July 2013 when he had
considered contact and placement), had given a full judgment in July 2013 (unreported).
In July 2013, the court had been assisted by the expert evidence of Dr Berelowitz, following which he undertook further
work and, despite concluding that the girls were suffering significant emotional harm arising from a number of causes, his
recommendation was that there should be no removal unless the mothers' care of the children was "not good enough " and
could not be " remedied", in which case a move to foster care might become potentially justifiable.
By the time of the hearing, statements had been made by various members of M1's family, raising further concerns about
M1's mental health and the relationship between M1 and M2. The children had been joined as parties, the local authority
had become involved and an interim supervision order was in place.
The issues relevant to placement were, broadly speaking, those related to the functioning of the mothers and the views of
the children.
The issues relevant to interim contact were (again, broadly speaking) the history of contact, its demise, the views of Dr
Berelowitz about the role for the fathers, the disparity between what B said and how she had presented when with the
fathers and A's wish - expressed to the guardian - that she wanted things to be as they had previously been.
The guardian was the "primary mover" behind seeking the move into foster care, borne out of concern that a tipping point
had been reached and considering that, on a very, very finely balanced basis, it was appropriate.
The fathers supported this and sought immediate weekend contact with the younger girl, B.
A, the elder girl, had been seen by Cobb J at the start of the hearing in accordance with the guidelines for meeting children;
she was clear she wanted to live with her mothers and did not want to have contact to the fathers.
The local authority sought a continuation of the interim supervision order, underpinned by a programme of work and
support (aimed at supporting the wellbeing of the children rather than, as had hitherto been the case, solely directed
towards promoting contact).
The mothers adopted the local authority position; for M2 there was nothing in it she could not "sign up to". M1's position
was the same, albeit advanced in her absence. Her fragility was such that, fearing she might suffer mental ill health on
route to the hearing (which was being heard on circuit in Newcastle) and despite intending to be at court, she had been
unable to attend.
Cobb J heard first from the guardian, then the recently appointed social worker and team manager and M2. He was
impressed by the "clear thinking" of the social worker and her realistic assessment of the mothers. Whilst she understood
the guardian's concerns, she nevertheless thought she could do effective work under a supervision order with the family
while the children remained at home. She outlined a detailed plan of work and was also able to report on a successful
indirect contact that she had been involved in facilitating which had lead B to indicate a wish for direct contact. It would,
she thought be "near impossible ...to manage the children's distress" if moved to foster care.
The learned judge understood, but did not share, the scepticism of the guardian and fathers as to her approach, feeling
that she brought something "revitalising" to the case.
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M2, whilst not fully acknowledging her role and disputing the evidence from M1's family members did accept some
responsibility and asked the court to accept that she had "moved on". She would make B available for contact and would
encourage A.
The possible placement of the children outside their natural family was only justifiable (whether on an interim or final
basis) if (as per re B [2013] UKSC 33) it was "necessary and "nothing else would do". The court had to have regard to the
Article 8 rights of the adults and the children and to the assistance offered by the local authority. The decision required
proper evidence and analysis of all the realistic options (as per Re B-S [2013] EWCA Civ 1146) from both the guardian and
the local authority.
In this case, there were powerful reasons both for the children remaining and being removed; removal would be
"devastating" but of equal importance was the potential emotional harm of remaining.
In formulating his decision that there should not be a removal, Cobb J considered that, whilst the guardian had had good
reason for her heightened concerns, she had placed undue weight on the information from M1's family which she had
treated as fact rather than - as was actually the case - as untested allegations. The issue of post-removal contact with the
mothers had not been sufficiently considered and, in oral evidence, the guardian had been "equipoised" as to whether the
balance fell in favour of, or against, removal. Her main issue with the support proposed was the lack of psychiatric/
psychological input in respect of the mothers' relationship to one another. He also bore in mind the impact of a removal
which would be to strangers (as no connected-persons placement had been identified).
The current social worker had shown she was able to work with the family and the supports proposed by the local
authority, targeted as they were at supporting the girls rather than being solely focussed on contact, were of significant
value.
The views of the girls and the risk that A might place herself at harm if removed (whilst not decisive factors) were also
relevant considerations, as was the tentative shift in B's position on contact. In respect of the latter, Cobb J feared that
removal might reverse that progress.
The approach to be taken in respect of placement was the "global, holistic evaluation" set out in Re G [2013] EWCA Civ 965;
this was a classic case where the linear approach could lead to the wrong result.
At this stage, the risk of harm in the home situation did not outweigh that which would flow from removal and, on a fine
balance, the social worker should be given the opportunity to work with the family in situ.
The position advanced for the fathers, that the support proposed by the local authority was superficial, was disappointing
and their response was "a little peevish". Moreover, the court wholly rejected the submission made on their behalf that the
court's thinking contained an element of gender discrimination.
As to the order itself, although there was certainly an argument for the local authority sharing parental responsibility,
having accepted M2's assurances of cooperation and those of M1 (through counsel) and having accepted that there was
benefit to be derived from the mothers having responsibility for contact rather than that task falling on the local authority,
Cobb J drew back from making an interim care order. Warning the mothers that any failure of cooperation would lead to
the local authority restoring the matter, he was content for the interim supervision order to remain in place.
In so far as contact was concerned, there was a "chink of light". Both the mothers and the fathers needed to play their parts
to make it work. The mothers, M2 in particular, were responsible for dealing constructively with any upset on the part of
the girls.
Of concern was the fathers' argument that there should be an immediate return to weekend contact; this reflected a lack of
realism and understanding of the fragility of the situation and of B's needs. The approach was "dispiriting" and the fathers
were in need of urgent social work to help them "moderate their expectations".
There would be a case management hearing at which one of the issues under consideration would be the assessment of
the mothers by a psychiatrist/psychologist. Despite the mothers' wishes, the case could not be concluded at this juncture,
nor, despite the "ticking clock" of the 26 week period now enshrined in s. 1(2) Children Act 1989, was it possible to predict
when or how this would happen, save that it would not be until the well being of the children was secured.
Summary by Katy Rensten, barrister, Coram Chambers
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C v S [2014] EWHC 3799 (Fam)
The father was born in the UK but was now habitually resident in Australia. The mother was a UK national. The parents
met in 1997, the child ('L') was born in 2000 and the parents separated in 2003. After the parties' separation L lived with
the mother in England and the father moved to Australia in 2007. He subsequently married and had two further children.
The mother also subsequently married 'H', and they had two children, aged 9 and 4 by the time of the hearing. In 2008, the
mother, H and their first child moved to Australia pursuant to H gaining work there. At this stage, L had staying contact
with his father and his new family every third weekend.
The mother and H separated in December 2013 (unbeknownst to the father of L) and in early June 2014 the mother moved
along with her three children back to the UK. H did not seek the return of his children to Australia. However, the father of
L applied under the Hague Convention on the Civil Aspects of Child Abduction for an order for the summary return of L
to Australia.
Although at an early stage in the proceedings the mother had referred to various possible defences, her case came to centre
upon Article 13B, which provides that:
"... the judicial or administrative authority of the requested State is not bound to order the return of the child if the
person, institution or other body which opposes its return establishes that – b) there is a grave risk that his or her return
would expose the child to physical or psychological harm or otherwise place the child in an intolerable situation. The
judicial or administrative authority may also refuse to order the return of the child if it finds that the child objects to
being returned and has attained an age and degree of maturity at which it is appropriate to take account of its views."
The mother's case as presented to the Court was that she would not accompany L back to Australia in the event that his
return was ordered. She referred to the fact that H had surrendered the lease on their former matrimonial home and paid
no maintenance, her lack of entitlement to state benefits or a means of supporting herself in Australia, and further asserted
that she was not confident that, due to the position in relation to her visa, that she could even re-enter Australia.
It was therefore argued on behalf of the mother that an order for L's return would result in a transfer of residence to the
father, separation from the mother and his half-siblings, be contrary to his strongly held wishes, would involve a change
of school and living with his step mother with whom he had a very difficult relationship.
Pauffley J considered the relevant legal principles applying to the Article 13B exception and reminded herself that an order
for summary return was mandatory unless the exception was made out. She referred to the Supreme Court decision in Re
E (Children) (Abduction: Custody Appeal) [2011] UKSC 27 in which it made clear that there is no requirement to narrowly
construe Article 13B. She noted that the situation faced by the child on return depends crucially upon the protective
measures which could be implemented so as to avoid the risk that the child will be harmed or otherwise face an intolerable
situation and referred to the discussion of 'intolerability' by Lady Hale in Re D (Abduction: Rights of Custody) [2007] 1 FLR
961 in which she held that "Intolerable is a strong word but when applied to a child must mean 'a situation which this
particular child in these particular circumstances should not be expected to tolerate.'"
Pauffley J also noted that of particular relevance in this case was the principle established in C v C (Minor) (Abduction:
Rights of Custody) [1989] 1 WLR 654 namely that an abducting parent is not entitled to rely upon harm to the child arising
out of her refusal to return with the child, as permitting her so to do would "drive a coach and four through the
Convention. In such a situation any risk of harm to the child arises not from the order for return but from the refusal of the
abductor to accompany him."
Pauffley J analysed the potential consequences for L in the event of an order for return being made and either the mother
returning to Australia with him, or on the other hand her remaining in the UK.
She predicted that, contrary to the mother's case as run before the court, she would in fact return with L. It was noted that
L had stated to the Cafcass officer that she had promised him that she would return with him (adding that she considered
it "singularly unattractive" on the part of the mother to have presented a case to the court which was contrary to what she
had said to the child). She further found that the mother's immigration problems were not likely to be insuperable and she
would be able to enforce the obligations against the two fathers of her children to pay maintenance (L's father having
consistently paid). Overall Pauffley J rejected the assertion that the mother would be returning to a situation of
homelessness and destitution in the event of returning to Australia, and predicted that she would honour her promise to
L to return with him.
Turning to the scenario of a return of L on his own without the mother and his half-siblings, Pauffley J commented that
this was contrary to the wishes of L, but there would be several noteworthy positives for L in living with his father (he
having enjoyed staying contact previously and having an affectionate and loving relationship with his father). Further, L
spoke positively about the father to the Cafcass officer. Although there had been some problems in relation to teasing of L
in the father's household these had been addressed appropriately. The situation would therefore not be 'intolerable'.
Further, L's wishes, which were contrary to returning, were did not have the strength, conviction and rationality which
would amount to an 'objection' in Hague Convention terms, indeed they fell a long way short.
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Finally, Pauffley J noted that even if she had discretion not to have ordered a return, she would have done so. She
considered that the mother's conduct amounted to a 'flagrant abduction', the father had acted promptly. She commented
that the underlying assumption of the Hague Convention was that it is in the best interests of children to be swiftly
returned to the country of their habitual residence and the convention should act to deter abduction in the first place as
well as securing prompt returns.
Pauffley J consequently acceded to the father's application for an order for summary return of L to Australia.
Summary by Thomas Dudley, barrister, 1 Garden Court Family Law Chambers

R (J) v Worcestershire County Council [2014] EWCA Civ 1518
This was an appeal by Worcestershire County Council following a successful claim for judicial review. The claimant in
the judicial review was a four year old boy with Down's Syndrome. He was a member of the travelling community and
had sought a judicial review of the local authority's decision not to provide services to meet his assessed need (specifically
for nursery provision) during periods when he was out of the local authority's area due to his family's travelling lifestyle.
Holman J had decided the claim in his favour, concluding that the local authority did have the power to provide services
to J when he was outside of the area. The local authority appealed. In this judgment, the development of the case law
interpreting s.17 is set out in detail.
The case on behalf of the local authority was that it had a duty to assess a child in need in their area and a power to provide
services outside their area for a child whom they have assessed and who is physically within their area at the time when
services are provided. However, they argued that they did not have the power to provide services for a child who has
been assessed whilst physically present in their area, but who has voluntarily left the area, albeit temporarily. A
distinction, they submit, must be drawn between children who leave solely in order to receive services and children who
leave for some other unconnected reason.
In order to succeed with this argument, the local authority needed to convince the Court of Appeal that the case of R
(Stewart) v London Borough of Wandsworth [2001] EWHC 709 (Admin) dealt not only with the issue of assessment but
also with the provision of services following assessment. However, it was clear from the judgment in that case, when read
as a whole, that the focus was on assessment and not on service-provision.
The Equality and Human Rights Commission had been given permission to intervene in the case. On its behalf, it was
submitted that as the statute itself was unclear as to what was intended in these circumstances, a purposive interpretation
ought to be adopted. As the purpose of the section is to provide services for families of children in need, it should follow
that this is not limited to static families but also includes travelling families. Moreover, where Parliament grants a local
authority a power, it is generally gives the local authority a discretion as to how that power is exercised without any
inhibition or restriction.
The claimant essentially made the same submissions.
The Court of Appeal accepted the submission that, in the absence of clarity in the wording of the statute, a purposive
interpretation should be preferred. For the local authority to succeed in this appeal, it needed to make an artificial
distinction between children sent out of the area to take up services that they are providing and those who have left
'voluntarily' for other reasons. The Court of Appeal found that such a distinction was not sustainable.
It therefore followed that the question of which children receive which services is a matter for the assessing local authority
and this derives from the same power. There was nothing, therefore, to prevent that power being exercised to provide
respite care for a child of a travelling family with a longstanding winter base in their area as was the case here.
In response to the local authority's request that the court take into account the burden that this interpretation would place
on hard-pressed local authorities, King LJ pointed out that it is for the local authority to decide (subject to the normal
public law principles) how to exercise its power to provide services and a family's connection with the local area, and the
duration of time they spend there, would be factors to take into consideration.
The appeal was therefore dismissed.
Summary by Sally Gore, barrister, Fenners Chambers
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M (A Child) [2014] EWCA Civ 1519
This was the mother's appeal against the court's decision to refuse an application pursuant to the Hague Convention on
the Civil Aspects of International Child Abduction 1989 (the Hague Convention) and Council Regulation (EC) 2001/2003
Brussels II (R) for the summary return of K (aged 14) to Hungary.
K had resided with his father since the age of 4. He was retained unlawfully in the UK when his father decided to remain
in the UK permanently in order to work. The judge below exercised her discretion not to order K's summary return on the
basis of the "child objection" defence.
K had been very upset when he was interviewed through an interpreter by the High Court's CAFCASS officer. Her
evidence was that "…I have not said he objected to a return. I have described his distress and my interpretation of that
distress". It was clear that K did not know whether, if he was to return to Hungary, his father would return with him. It
was clear that K wanted to remain in the care of his father.
The appeal was allowed. There was insufficient material to allow K's stated preference to be with his father in England to
be translated into an Article 13 objection to be returned to Hungary. This could not be inferred from the totality of the
interview in circumstances where it was unclear to K whether such a return would mean separation from his father.
K's views had not been heard on the key issue, so the Appeal Court was in no better position to be able to decide whether
the "child objection" defence was established. The case was therefore remitted to the Family Division for urgent directions.
Summary by Martina van der Leij, barrister, Field Court Chambers

Colborne v Colborne [2014] EWCA Civ 1488
The lead judgment was given by Black LJ.

Background
The husband (53) and wife (60) were married in 1995, having cohabited since 1986. They had three children. The eldest,
aged 19, lived independently, while the parties' twin daughters, aged 16, lived with the husband in the former matrimonial
home. The husband had sold his business in 2007, realising several million pounds, and the family lived off the capital.

Decision at first instance
The judge at first instance put the family's identifiable assets at £4.8m. The bulk of this was comprised of real property: the
FMH (£1.2m net), a property held in H's SIPP (£575,000), land in Marrakech (£160,000) and two villas in Marrakech (£1.78m
and £975,000 respectively). The judge found that the husband had failed to make full and frank disclosure and included a
further £800,000 of "missing assets"; a total of £5.6m.
As a result of his palpable mistrust of the husband, the judge determined that he was not prepared to make provision for
the wife that would require the husband to repatriate money from Morocco. He therefore ordered the transfer of the FMH
to the wife, a pension sharing order transferring to the wife all the husband's rights under his SIPP, and also the immediate
payment to the wife of £16,000 which the husband had in his UK bank account. He also ordered that the husband pay the
wife's costs.

Grounds of appeal
What were the relevant assets?
Black LJ was not persuaded that there was any reason to dislodge the valuations adopted by the judge for the Moroccan
properties. The parties agreed that the judge should have taken into account capital gains tax of £222,274 which would be
payable upon the sale of the properties at the adopted values.
Black LJ said that the judge's approach to the missing assets was illuminated by a general understanding of how the
husband had approached the proceedings. The husband had shown disregard for proper process by disposing of the
proceeds of sale of two apartments, in breach of a court order. The husband's explanation for the missing monies was that
it had been spent on school fees, mortgage arrears, living expenses and the Moroccan properties. Black LJ said that because
of the husband's poor disclosure a proper analysis of what had happened to the funds was not possible and that the judge
had been entitled to conclude that the husband still had some of it.
Was there an unfair distribution of assets?
The husband argued that the judge at first instance failed to respect the Wells v Wells line of authorities in that the husband
was left with only risky, illiquid, overseas assets.
Black LJ was not persuaded. She held that it would be wrong to overplay their illiquidity given that the husband had
achieved the sale of three properties in Morocco shortly before and during the proceedings. Moreover, the husband was
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left with over £850,000 more than his wife, which adequately compensated him for any disadvantages flowing from the
nature of the property making up his share.
Welfare of the children
The Court of Appeal held that the judge had been wrong to impose such a tight timescale on the transfer of the FMH. The
appropriate order would have been for the FMH to be sold, but with the husband and the twin girls entitled to remain in
the property until completion, which should not be before the February 2015 half-term holiday.
Black LJ discharged the provision requiring the husband to transfer £16,000 to the wife, as by the time the appeal was heard
it had already been spent on living expenses.
The SIPP
The husband had borrowed £160,000 from the SIPP. Black LJ was "not at all sure that the judge had the repayment of the
£160,000 for W's benefit in mind when he devised the order". As a result, the pension sharing order was modified so as to
entitle W to 100% of the benefit of the property held in the SIPP but no part of any other capital owed to the fund.
Costs
Some costs would have been incurred even if the husband had been entirely cooperative. As such, Black LJ substituted an
order for a payment of 80% of the wife's costs.
Summary by Tom Harvey, 1 Hare Court

C (A Child) (No 2) [2014] EWFC 44
At a directions hearing in a private law children case listed for trial in January 2015, the President commented upon the
strictures and delays incurred in processing applications for 'exceptional funding' under the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 ("LASPO").
The President had earlier on 6th August 2014 handed down judgment in relation to this same issue arising in this case,
reported as Q v Q, (Re B (A Child), Re C (A Child) [2014] EWFC 31. At that time, the father's application for exceptional
funding had not yet been processed, and the court recorded its preliminary indication that without such funding, or
alternative pro bono representation, the cost of his representation should be borne by Her Majesty's Courts and Tribunals
Service. This was considered further at a hearing on 29th September 2014, when the father's application for funding was
still at large. The order had been served on HMCTS and the Bar Pro Bono Unit, and the court listed a discrete hearing to
determine whether HMCTS should be ordered to bear the costs of the father's representation at trial.
As it happened, shortly before the hearing the father's application for public funding was granted. The appropriateness of
a direction for HMCTS to pay the cost of representation for a party thus ceased to be an issue, though the President noted
it may yet require consideration in a case where public funding is not available. With this in mind, the President annexed
to his judgment an extract from the written submissions prepared by the mother's counsel before the father's funding
application had succeeded, addressing the impact of a trial proceeding in circumstances where the father was
unrepresented on the mother's Article 3 and Article 6 rights. The President could express no views about the force of such
submissions since the matter no longer required determination, but he noted they raised 'a number of important points'
that may warrant further consideration in a future case.
Summary by Charlotte Hartley, barrister, 1 King's Bench Walk

J and E (Children - Brussels II Revised - Article 15) [2014] EWFC 45
The local authority applied for care and placement orders in respect of two girls, J (rising 3) and E (18 months). The mother
was Hungarian and the father Hungarian/Roma. The mother applied under Article 15(2)(a) of Council Regulation (EC)
2201/2003 ('BIIr') for an order requesting the Hungarian court to assume jurisdiction. The local authority and the
children's guardian opposed the mother's application.
The local authority issued care proceedings after the children had been in foster care under a s.20 agreement for eight
months. The guardian was critical of this delay and the judge noted this criticism was "fully justified" and noted the
comments in Leicester City Council v S & Ors [2014] EWHC 1575 (Fam) that where it appears that there is likely to be a
substantive issue in respect of jurisdiction, local authorities should commence proceedings expeditiously so that
jurisdiction can be determined as early as possible in the child's life.
After proceedings were issued, jurisdiction was considered at a number of hearings. A decision was made early in the
proceedings that the children were habitually resident in England and Wales and therefore this court had jurisdiction.
There had also been two previous considerations of mother's application for an Article 15 transfer to Hungary – the first
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was adjourned and the second was refused and a fact finding hearing directed. It was noted that the question of an Article
15 transfer might be reopened following the fact finding hearing if threshold was met.
At the fact finding hearing, the mother accepted ten of the eleven findings sought and it was accepted that the findings
were sufficient to satisfy threshold and a final welfare hearing was listed. Thereafter, the mother renewed her application
for an Article 15 transfer, supported by the father. Throughout proceedings, there was communication with the
Hungarian Central Authority, who supported a transfer of the proceedings to Hungary and placement of the children with
foster parents in Hungary.
Although the usual procedure would be for the Article 15 transfer application to be considered at the start of the final
hearing as a preliminary point, for a number of reasons, it was considered at the end of the hearing, after the judge heard
the substantive evidence on the welfare issues.
The relevant principles in respect of an Article 15 transfer application were set out in Nottingham City Council v LM and SD
and M (A Child) [2014] EWCA Civ 152:
i. Article 15 operated "by way of exception" to the general principle that jurisdiction is vested in the court of the
Member State ('MS') where the child is habitually resident.
ii. Article 15 requires the court to consider three questions: (1) does the child have a "particular connection" with
another MS? (2) would the court of that MS be "better placed to hear the case"? (3) will a transfer to the court of another
MS be "in the best interests of the child"? The first question is a matter of fact, whilst the second two require an
evaluation of the circumstances of the case and the child.
iii. The court cannot exercise its powers under Article 15 unless all three questions are answered in the affirmative. If
they are, the court then has to exercise its discretion as to whether to make an order – it is permissive and not mandatory.
The judge considered the factors in respect of the mother's transfer application. He concluded that as the children were
Hungarian nationals, they did have a particular connection with Hungary. He then considered whether the Hungarian
court was better placed to hear the case. He set out the detailed factors both for and against the proposition and considered
that a significant factor was the ability of the Hungarian authorities to promote inter-sibling contact between J and E and
their baby sibling and other half-siblings living in Hungary. The judge concluded that the balance fell in favour of the
Hungarian court being better placed to hear the case.
The judge then went on to consider whether a transfer of the proceedings to Hungary was in these children's best interests.
He concluded that as he found that the Hungarian court is better placed to hear the case, then it must be in the children's
best interests for the case to be determined by that court. Finally, the judge concluded that there were no features of the
case that would entitle him to exercise his discretion against requesting the Hungarian court assume jurisdiction.
The mother's application for an Article 15 transfer was allowed and the judge directed that a request be sent immediately
to the Hungarian Central Authority to request that the Hungarian court assume jurisdiction.
Summary by Ariel Ricci, barrister, Coram Chambers

LB of Tower Hamlets v D and Others [2014] EWHC 3901 (Fam)
These were care proceedings in respect of two siblings aged 4 and 2. Their younger sibling had died, apparently of neglect,
aged 4 months, and the mother faced criminal charges. The facts suggested that the mother had herself been brought from
England to Somalia to be married at the age of 13or 14, and had had her first child at the age of 15. She had consistently
claimed that her husband (the father) was physically abusive towards her and been helped to return to England by the
British Embassy. The recent decline in the mother's mental health and the children's care coincided; it seemed, with the
prospect that the father might join the family in England.
The issue was whether the local authority should be directed to carry out an assessment of the father and, if so, what the
arrangements should be for that assessment. The local authority had thoroughly investigated the prospect of sending a
social worker to the father in Somaliland, and had concluded on the basis of advice from the Foreign and Commonwealth
Office that this would be too dangerous for the social worker, given the "high threat" of terrorism and targeted kidnapping.
On behalf of the father, it was said that he wished to care for the children and should be assessed. Counsel argued that an
identified, willing social worker with dual Nigerian and English citizenship would be at less risk and should be instructed
as an independent social worker to conduct the assessment.
Hayden J considered the provisions under s.13 of the Children and Families Act 2014 whereby expert evidence may only
be put before the court with permission, and that such permission may be granted only where the evidence is "necessary".
Guidance is set out at s.13(7). Hayden J cited Re P (Placement Orders: Parental Consent) [2008] 5 and set out the views of the
President in Re H-L (Expert Evidence: Test for Permission) [2013] as to the meaning of 'necessity'. Hayden J then approached
the question by identifying these three principles [para 5]:
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"i) every opportunity should be made to explore the potential for a child being cared for by a parent;
ii) this obligation (for it is nothing less) is a facet of both the child's and the parents' rights pursuant to Article 8 ECHR;
iii) in evaluating the reality of the available options and the ambit of the assessment that needs to take place, it is the
welfare of the children that remains the paramount consideration."
Hayden J said, "It will not always be "necessary" for there to be, for example, a comprehensive assessment of a parent.
There will be cases where from the outset the obstacles to a parent's wish to care for a child, no matter how genuine or
profoundly expressed, will be so substantial as to make it obvious that other options require exploration as a priority"
(para 6). And, "Whether an assessment is "necessary" will therefore depend on the facts" [para 7].
On balance, the court endorsed the local authority's view that it would be 'reckless' for a social worker to be sent to
Somaliland [para 27], and found that it would not be appropriate for the court to authorise a social worker to do so, or
indeed to sanction or encourage any other British national [para 34]. Hayden J suggested that all possible alternative
avenues should be explored, and encouraged the father to apply for a visa to England, whereupon, the court was
confident, the local authority would be likely to assess him appropriately. The approach of the local authority was
commended throughout the judgment.
Summary by Marlene Cayoun, barrister, 1 Garden Court Family Law Chambers

Re H (A Child) [2014] EWHC 970 (Fam)
A fact-finding hearing was conducted to consider the circumstances and causes of a 5 month old child's injuries and
ultimate death. At the time of the injuries the child was living with her mother and father and elder brother. The maternal
grandmother and her husband also played a part in the family's life. During the months prior to her death, the child had
a number of bruises and marks which the parents thought were as a result of the child pinching/harming herself.
On the morning that the child was admitted to hospital she was cared by the father alone. He stated that the child choked
and he slapped her on her back a number of times. The child went limp, stopped breathing and he called an ambulance.
On arrival at hospital she was seen with a number of bruises and marks on her face. The hospital attempted to revive her
but she was pronounced dead approximately 24 hours later. The injuries the child sustained were as follows:
i) Extensive bruising on her face, head, under the scalp, chest and abdomen;
ii) Bony fractures consisting of eight fractures of the ribs of at least two different ages and fractures to the right parietal
bone;
iii) Extensive injuries to the eyes including extensive retinal haemorrhages in all four quadrants of each eye at multiple
levels;
iv) Intracranial and spinal bleeding;
v) Brain damage consisting of multi-centre axonal injury and hypoxic-ischaemic injury with axonal injuries of the spine.
Following a police investigation the father was charged with murder and the mother charged with allowing or permitting
the child to sustain injuries. The criminal trial was listed for a date after the fact finding.
Mr Justice Baker hearing the fact-finding reminded himself of the law to be applied:
i) The burden of proof rests on the local authority.
ii) The court must avoid speculation and must base any findings on evidence.
iii) The court must take into account all the evidence and consider each piece of evidence in the context of all other
evidence.
iv) Appropriate attention must be paid to the opinion of medical experts but their evidence must be considered in the
context of all other evidence. The court must ensure that each expert keeps within the bounds of their own expertise.
The court must be aware that medical opinion is evolving and today's medical certainty may in the future be
disregarded. The court must bear in mind the possibility of an unknown cause.
v) The parents and other carers' evidence are of the utmost importance and there must be an assessment of their
credibility and reliability. The court must remember that one lie does not necessarily mean that the witness has lied
about everything.
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vi) The test as to whether a particular person is the perpetrator of a non-accidental injury is whether there is a
likelihood or a real possibility. The court must not strain to identify the perpetrator if it is impossible to do so on a
balance of probabilities.
Mr Justice Baker heard evidence from seventeen witnesses including medical professionals involved in the child's care,
medical experts instructing within the proceedings, the parents and the maternal grandparents. The medical
professionals/experts were asked to consider not only the causes of the injuries sustained by the child, but also whether
the father's reported actions of slapping the child and later retracted statement that he shook her to try to revive her could
have caused the injuries. There was also consideration as to whether the child could have sustained some of the injuries as
a result of her choking.
Mr Justice Baker's conclusions were as follows:
i) The medical expert's evidence was accepted as to the likely explanation for the child's collapse. He rejected the
suggestion that a choking incident accounted for any of the injuries and discounted an unknown cause as a realistic
possibility. The head injuries were inflicted by the father in an act which involved both shaking and impact and as a
result of which the child died. Although only a finding on the balance of probabilities was required, Mr Justice Baker
found beyond reasonable doubt that the father was responsible for the injuries sustained on the day the child was
admitted to hospital.
ii) The above finding did not automatically result in a finding that the father was responsible for the earlier injuries,
namely bruising, fractures and earlier haemorrhages around the eye. However Mr Justice Baker found that there was
nothing in the mother's character or background to suggest she could inflict injuries on her child. In contrast the father
had a history of anger and aggression, was under a variety of stresses and had the capacity to lose control and injure a
child s demonstrated by the first finding.
iii) On the balance of probabilities Mr Justice Baker found that the father bruised the child's face on a number of
occasions and on at least two further occasions assaulted the child that led to rib fractures, skill fractures and
haemorrhages around the eye.
iv) Mr Justice Baker did not find on the balance of probabilities that the mother knew that the child was being abused.
He did, however, find that the mother ought to have known that the child was being abused and she ought to have
sought medical advice immediately.
Summary by Laura McMullan, barrister, Coram Chambers
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