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NEWS
Number of older children going into
care is damaging stability of the
system
The profile and needs of children in care has changed over
the last five years, driven by a growing share of older
children and teenage care entrants who have more complex
needs and potentially more expensive living arrangements.
They are six times more likely than children under 13 to be
living in residential or secure children's homes, and nearly
half are living in privately-run accommodation.

Moher v Moher: Non-disclosure leads to closure 36

This is one of the findings of the 2019 Stability Index, an
annual measure of the stability of the lives of children in care
in England, published by Anne Longfield, the Children's
Commissioner for England. For the first time, the Index
publishes stability figures for each council.
It shows how the number of teenagers (aged 13 or over) in
care rose by 21 per cent between 2012/13 and 2017/18, while
the number of 0-5 year olds fell by 15 per cent, and how there
has been a large increase in the number of over 16s entering
care during the year. This number grew by 25 per cent
between 2013/14 and 2017/18 – much higher than for any
other age group. As a result, nearly one in four children in
care (23 per cent) is now over 16. A further two in five (39 per
cent) are aged 10-15.
These changes over the last five years have transformed the
children's care model from one based on very young
children living in foster homes, to one where more and more
older children are entering care and needing more specialist
homes. These are teenagers who are significantly more likely
to have the following issues flagged up by social workers:
child sexual exploitation (six times more likely), going
missing from home (seven times more likely), gangs (five
times more likely), trafficking (twelve times more likely) and
child drug misuse (four times more likely).
Older children and teenagers who enter care also experience
much higher levels of instability: they are around 80 per cent
more likely (compared to the national average) to experience
two or more changes of home within a year.
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The Children's Commissioner is today warning that councils
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'normal', which is contributing to instability in the care 4/8/19
system.
The Children's Commissioner's recent work on local
authority spending on children has revealed the costs to the
system – with councils spending increasingly high amounts
on a very small number of children with acute needs. A
quarter (25 per cent) of the amount councils spend on
children now goes on the 1.1 per cent of children who need
acute and specialist services – such as children in care. In
one local authority looked at by the Children's
Commissioner, ten children are costing 20 per cent of the
entire children's services budget. These children tend to be
the older children going into care in their teens.

Reform special guardianship to
protect and support children and
carers, says new review
A call for significant changes to Special Guardianship
Orders (SGOs) includes ensuring family members who
might become carers have direct experience of looking after
the child before the court order is made.
A new research review shows that SGOs provide children
with a safe, permanent home with family members when
the court decides they cannot live with their birth parents.
Nevertheless, local authorities and the courts face major
challenges in providing special guardians with adequate
preparation and support for the long-term consequences of
this life-changing responsibility, leading to avoidable and
significant stress that is potentially damaging to children's
futures.

This year's Stability Index reveals that overall, at a national
level, most rates of instability have not fallen since last
year's 2016/17 report. In 2017/18, one in ten children in care
experienced two more home moves during the year, one in
ten moved school in the middle of the school year, and just
over one in four experienced two or more changes of social
worker.
The report also shows that:
Ÿ

Ÿ

Ÿ

Ÿ

Ÿ

The review was commissioned by the Nuffield Family
Justice Observatory in response to the Court of Appeal's call
Over a three-year period, more than half (52 per
for authoritative, evidence-based guidance for the use of
cent) of children in care moved home at least once;
SGOs. It was led by Dr John Simmonds from CoramBAAF
three in ten did so at least twice, and one in ten
and Professor Judith Harwin from Lancaster University.
experiences did so four or more times.
The review calls for significant changes including:

Less than three in ten children in care experienced no
change of home, no change of school and no change
of social worker change through the year. Only one
in six experienced none of these changes over two
years.
Around 3,200 children in care – roughly one in
twenty – experienced a home move, a school move
and a change in social worker within the same year
(2017/18). A further one in five (13,840 children)
experienced two of these changes. Over two years
from 2016/17 to 2017/18, 7,100 children experienced
all of these changes; this works out to roughly one in
seven of those in care in both years.
More than 45,000 children in care – three in five –
experienced at least one change of social worker in
2017/18, while more than 20,000 children in care –
just over one in four – experienced two or more
changes.
The proportion of children in care experiencing
multiple placement moves in 2017/18 ranged from 4
to 20 per cent across local authorities, while the
proportion of children experiencing a mid-year
school move ranged from 4 to 22 per cent. For social
worker stability the variation is even wider: the
proportion of children experiencing multiple
changes of social worker in 2017/18 varies from 0 to
51 per cent. In local authorities with higher rates of
agency staff, higher rates of social worker turnover
and higher social worker vacancy rates, children in
care are more likely to experience multiple changes
of social worker in a year.

Ÿ

Increasing focus on working with family members
who might become the child's special guardian
before care proceedings commence.

Ÿ

A statutory minimum amount of preparation and
training for prospective special guardians.

Ÿ

Ensuring that prospective special guardians have
direct experience of caring for the child before
making a Special Guardianship Order, evidenced by
a thorough assessment of suitability

Ÿ

Ensuring that support services are available locally
and align with entitlements for adopters and foster
carers such as parental leave, housing priority and
financial support.

Ÿ

Addressing the 'glaring gap' in research on children
and young people's views and experiences of special
guardianship, and undertaking research to address
the challenge of how best to ensure safe and positive
contact with birth parents and the wider family.

The review examined the research evidence on special
guardianship, informed by the views of special guardians
themselves, and sought the views of lawyers, social workers
and Cafcass Guardians. It found that special guardianship
is a stable option for children, the majority of whom fare
well in relation to their safety, well-being and
developmental progress.
However, according to the review, use of SGOs is not
aligned with best practice in other forms of placement such
as adoption and foster care, even though children have
experienced similar levels of abuse and neglect and the

For the 2019 Stability Index, click here.
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demands placed on special guardians are as great as for
other carers.

Ÿ

71 per cent agreed with the proposal to maintain a
'cooling off period'

For a summary of the review, click here. For the full review,
click here.

Ÿ

84 per cent agreed with the proposal to remove the
requirement for the court to consider reconciliation

4/8/19

Ÿ

87 per cent agreed with the proposal to simplify the
current procedures so that couples can process the
divorce themselves

Law banning triple talaq challenged
in Indian courts

Ÿ

90 per cent agreed with the proposal to digitalise
some or all parts of the process at a later stage,
following the legal changes.

Legislation in India which makes the practice of instant
divorce through 'triple talaq' among Muslims a punishable For more information about the consultation, click here. For
offence has been challenged in the Indian Supreme Court a report by ITV News, click here.
and the Delhi High Court.
4/8/19
The petition in the Supreme Court was submitted by a
Kerala-based Muslim organisation, while that in the Delhi
High Court was filed by an advocate. Both claim that the
Cohabiting couple families continue
Muslim Women (Protection of Rights on Marriage) Act 2019
to grow faster than married couple
breaches the fundamental rights of Muslim husbands.

and lone parent families

For a report in India Today, click here.

The number of cohabiting couple families continues to grow
faster than married couple and lone parent families, with an
increase of 25.8 per cent over the decade 2008 to 2018. The
number of same-sex couple families has grown by more
than 50 per cent since 2015, with more than four times as
many same-sex married couple families in 2018 compared
with 2015.

4/8/19

Guernsey consultation finds
significant desire for divorce law
change

The figures were revealed by the Office for National
A consultation on Guernsey's law governing how people Statistics which has published its latest survey of trends in
divorce, legally separate or annul a marriage and related living arrangements within the UK.
issues has found there is significant public support for
reforming the current legislation.
In 2018, there were 19.1 million families in the UK, an
increase of 8 per cent from 17.7 million in 2008. There were
The findings of the consultation will be used to inform a 27.6 million households, an increase of 350,000 on the
Policy Letter that will be brought to the States of previous year and 1.7 million since 2008.
Deliberation later in 2019.
The number of people living alone in 2018 has surpassed 8
One hundred and fifty-eight people responded to the million, up from 7.7 million in the previous year, driven by
consultation that asked questions and invited comments on increases in women aged 45 to 64 years and men aged 65 to
a wide range of issues including legal aspects such as the 74 years.
need for separation periods or for 'fault facts' to be retained,
for example adultery and unreasonable behaviour, and the In 2018, one in four young adults (3.4 million) aged 20 to 34
practical elements of the process, such as whether it should years were living with their parents.
be possible to carry out aspects of the process online.
For the full statistics, click here.
Key findings include:
8/8/19
Ÿ 77 per cent were very supportive of removing fault
Ÿ

58 per cent were very supportive of removing
separation periods

Ÿ

64 per cent were very supportive of a simple
notification system giving notice that the marriage
had irretrievably broken down

Ÿ

Children at risk of sexual
exploitation need better support:
report

Children who are constantly moved around the social care
system are more likely to be vulnerable to sexual
73 per cent agreed with removing the ability to
exploitation, new research concludes.
defend a divorce
Dr Sophie Hallett of Cardiff University led the study,
which used case records to track a cohort of 205 children
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people at high risk of CSE (46.3 per cent). Over twothirds of the entire sample had previously
experienced emotional abuse (70.2 per cent), more
than half had experienced physical violence (58 per
cent) and half (50.7 per cent) had experienced neglect
by parents/caregivers prior to going into care.

involved with social services in one Welsh local authority.
These were the first young people in the UK to be assessed
for their risk to child sexual exploitation (CSE) – as a whole
group – back in 2006.
The analysis offers insights into what factors contribute to
children being more vulnerable to experiencing this form of
abuse later on.
Child sexual exploitation happens when victims receive
something such as gifts, money or affection as a result of
performing sexual activities or others performing sexual
activities on them. Dr Hallett's previous research has shown
that CSE is bound up with other problems and difficulties
young people are experiencing – problems which can mean
that some young children and young people exchange sex
as a coping response.
The report shows that females in the cohort were more
likely to be victims of child sexual exploitation. If the child
had been a victim of sexual abuse previously, they were
more than five times more likely to be abused through
sexual exploitation.

Ÿ

More than half of young people who had
experienced CSE had become parents in the period
of the study (57.4 per cent) compared to 17.9 per cent
in the non-CSE group.

Ÿ

Interventions commonly used for responses to CSE,
such as healthy relationships education, did not have
a positive impact for the majority of young people
who received this support, and were in some case
associated with negative outcomes.

Ÿ

Having a supportive adult in their lives had the most
positive impact for young people. One-to-one work
such as spending time with a young person,
engaging them in activities, or addressing their
confidence and self-esteem, was also the
intervention most likely to help – those who received
this type of support were less likely to have issues
with alcohol and drug misuse and to have
involvement with social services later in life.

The other significant factor, according to the analysis, was
moving children from their living circumstances. The more
moves a child experiences, the higher their chances are of
becoming victims of sexual exploitation later on. On
average, children in the cohort were moved to alternative Alongside this analysis of case files, Dr Hallett spent six
living arrangements nine times. The highest number of weeks in a children's residential home with young people
deemed to be at risk of CSE. She also gathered opinion from
moves for one child was 57.
social workers, residential care workers, foster carers and
Dr Hallett, based in Cardiff University's School of Social young people. She said the research pointed to frustrations
that little could be done to tackle the root causes of this
Sciences, said:
abuse. She said:
"Although only focusing on one local authority, the
"The report presents a troubling account of the entire
systemic issues we have uncovered are
care system. Young people were angry at the bodily
representative of the sector throughout the UK. A
or behavioural attention they received and the
less predictable home environment can have huge
seemingly limited concern for them and their
consequences for children. Without a stable home
happiness.
life, feelings of rejection and insecurity are
exacerbated. For multiple complex reasons, it leads
"Foster carers said there was no support to address
to them becoming more susceptible to this form of
the abuse or rejection children had experienced and
abuse.
were concerned that the safeguarding measures they
were having to put in place were sending messages
"The analysis also highlights a number of other
to young people that they were the ones at fault.
problems which, despite their best efforts, make it
extremely difficult for those tasked with caring for
"Residential workers and social workers felt their
these young people to be able to offer the right
work revolved around managing risky behaviours
support."
and they did not have the resources to focus on
deeper causes, such as issues of identity, loss, abuse
The report, Keeping Safe? An analysis of the outcomes of
and rejection that many of these young people
work with sexually exploited young people in Wales, also
struggle with.
shows:
Ÿ

"Unless more is done to recognise and address these
As well as increasing the risk of experiencing CSE,
widespread concerns, child sexual exploitation is
moving children more frequently from their
going to remain a serious problem."
accommodation raises the chances of them going on
to experience abuse in intimate relationships in early
adulthood, as well as having an unstable housing For the report, click here. For coverage of the research by
situation. It also makes it more likely that the young BBC News, click here.
person is not going to be in education and/or
employment.
9/8/19

Ÿ

One in three young people in the entire study (33.7
per cent) had experienced sexual abuse at some point
in their childhood. This figure is higher for young
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No-fault divorce is ‘a marriagewreckers charter’: Christian
Institute

The programme is open to exceptional candidates who, are
barristers, solicitors or academics and, meet the eligibility
requirements for Deputy High Court Judges. More
information on these roles is set out in the criteria for the
last selection exercise on the JAC website.

The Christian Institute says that the government's
"approach to no-fault divorce is a marriage-wreckers [sic]
For more information about the support programme and for
charter".
application details, click here.
The charity, which is nondenominational and exists for "the
11/8/19
furtherance and promotion of the Christian religion in the
United Kingdom", says that divorce is already at epidemic
levels and the Divorce, Dissolution and Separation Bill will
make this worse, creating enormous instability in marriage. Child-parent

abuse doubled in three
years, according to police records

Institute Director Colin Hart has said:

BBC News has reported that the number of reported crimes
involving children attacking parents has doubled in the past
three years.

"We are already seeing a deeply worrying shift in
young people's attitudes, away from Christian
marriage and lifelong commitment to your husband
or wife. Forty-two percent of marriages already end
in divorce but the Government is carrying on as it
wants it to be 100 per cent."

Data obtained from 19 police forces in England, Wales and
the Channel Islands in response to a Freedom of
Information request show that the annual total of reported
incidents rose from 7,224 in 2015 to 14,133 in 2018. During
For the Bill, as introduced to Parliament, click here. For the
this period comparable data for 17 forces reveals a 36 per
Law Society's detailed critique of the Bill, which it
cent fall in prosecutions, 742 to 471.
welcomes, click here.
The data for reported incidents was gathered by asking
police for adolescent to parent violence and abuse (APVA)
statistics from 2015-2018. APVA, which falls under the
wider category of domestic violence, is not recorded by all
forces.

9/8/19

Launch of Deputy High Court s9(4)
support programme 2019

For the full BBC News report, click here.

The Judicial Diversity Committee has launched a
11/8/19
programme for those interested in applying to be s.9(4)
Deputy High Court Judges. Places, for this opportunity, are
limited to candidates from groups that are not yet fully
represented – women, BAME individuals and those from a New private
less advantaged background.

law cases received by
Cafcass in July increased by 18 per
cent year-on-year

Deputy High Court Judges hear matters of important legal
principle and deal with issues at the forefront of the legal
system in England and Wales. Those seeking appointment
as a Deputy High Court Judge should have exceptional
ability, expertise and experience to deal with all but the very
heaviest cases (normally reserved for salaried High Court
Judges). The work will include dealing with complex cases,
requiring meticulous preparation. Successful candidates
will occasionally be asked to reach decisions on paper alone
and may be given a specific trial or hearing that could last
one or two weeks.

Cafcass received a total of 4,369 new private law cases in
July – 18.7 per cent (688 cases) higher than the same month
last year. Private cases received by Cafcass have increased
year-on-year in eleven of the last twelve months.
For the month-by-month figures, click here. From that
page, a further link shows private law case demand and
number of subject children by DFJ area.
18/8/19

Depending on the jurisdiction, successful candidates may
be given the opportunity to sit across all Divisions of the
High Court – subject to the approval of the senior judiciary.

New care applications received by
Cafcass in July fell slightly

Appointment will be on a fixed term basis, although
candidates will be expected to have a reasonable length of
service of at least eight years at the time of application for
these Deputy High Court Judge roles. Successful candidates
are encouraged to apply for the High Court selection
exercise and this will enable the required sittings to be
undertaken prior to application to the High Court and allow
for the five years reasonable length of service required of a
High Court Judge.

Cafcass received a total of 1,225 new care applications in
July – six fewer than in the same month last year. New care
applications received by Cafcass have decreased year-onyear in each of the last nine months.
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For the month-by-month figures, click here. From the than turn the whole pension pot into an income for life by
linked page, a further link provides details of quarterly buying an annuity. To prevent people from repeatedly
taking money out, benefiting from tax free cash, and putting
demand by local authority area.
money back in again with the benefit of tax relief, HMRC
introduced a limit (known as the Money Purchase Annual
18/8/19
Allowance or MPAA) on the amount people could put back
in to pensions once they had started drawing taxable cash.
The limit is currently £4,000 per year.

Recent parliamentary research
briefings of interest to family
lawyers

However, the rules permit the withdrawal of the entire fund
of a 'trivially' small pension pot under £10,000 without
triggering the MPAA.

Since 1 May 2019 the House of Commons and House of
Lords Libraries have published several research briefings
which may be of interest to family lawyers. They are listed
below. The briefings, which are freely available to
download, are intended to provide research, analysis and
information for MPs, peers and their staff but are of more
general interest.

Steve Webb advises that if an individual has two pensions
and wants to withdraw less than £10,000, they should
consider cashing in a small pot in full rather than taking a
partial withdrawal from a larger pot, as this avoids
triggering the MPAA. As a result, they retain the ability to
put up to £40,000 into a pension each year in future, rather
than having this slashed to £4,000.

General debate on Sharia law courts in the UK

Steve Webb comments:

Minimum age for marriage and civil partnership
Domestic Abuse
Developments

and

the

Family

Courts:

"Last year, over half a million people aged 55 or over
made flexible withdrawals from their pension, and
many of these withdrawals will have been for
amounts under £10,000. If they emptied out a small
pot then this will have had no impact on their future
ability to save into a pension. But if, by mistake, they
took the same amount as a partial withdrawal from
a bigger pot, they risk triggering stringent HMRC
limits on future pension saving. Those with more
than one pension pot should consider very carefully
the order in which they access these funds, especially
if they may want to contribute into a pension in
future."

Recent

Child maintenance: draft Child Support (Miscellaneous
Amendments) Regulations 2019
Children's social care services in England
Divorce, Dissolution and
Committee Stage Report

Separation

Bill

2017-19:

Commons Library analysis: Divorce, Dissolution and
Separation Bill
Civil partnership for opposite sex couples

For the full news item on the Royal London website, click
here.

Courts and Tribunals (Online Procedure) Bill

18/8/19

Pensions: civil partnerships and same sex marriages
Effectiveness of the child maintenance service

Mental health services fail to ask
women about their experience of
domestic abuse

International child abduction – preventing abduction and
recovering children (England and Wales)
"Common law marriage" and cohabitation

Mental health services across England are failing to ask
women about experiences of domestic abuse, according to
new data in a report published by Agenda, the alliance for
women and girls at risk.

Marriage of same sex couples: Northern Ireland
18/8/19

The findings – based on results from Freedom of
Information requests – show that more than a third (15) of
NHS mental health trusts that responded (42 of 58) have no
policy on 'routine enquiry' about domestic violence and
abuse.

Pension cap exception may benefit
divorcing pension holders
A little-known exception to Money Purchase Annual
Allowance rules may be used, where applicable, to benefit
pension holders. Steve Webb, Director of Policy at Royal
London, has pointed out that this might be of particular
advantage to those seeking to access funds, for example, on
divorce.

National Institute for Health and Care Excellence (NICE)
guidelines recommend that mental health services should
be asking about domestic abuse in recognition of the high
rates of violence and abuse experienced by people who
access them. This, says Agenda, is especially true for
women; 38 per cent of women who have a mental health
problem have experienced domestic abuse, according to
Royal London notes that since the introduction of 'pension
Agenda's 2016 report Hidden Hurt.
freedoms' in April 2015, savers aged 55 or above have been
able to take money out of their pensions in 'chunks' rather
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The evidence in the latest report points to a postcode lottery 19.8.19
in the support mental health services are providing to
survivors. One trust said they asked just three per cent of
patients about domestic abuse – when guidance says they
107,000
should be asking everyone.

children under 16 applied
under the EU settlement scheme in
last 10 months

Agenda's report, Ask and Take Action: Why public services
must ask about domestic abuse, is supported by a group of
charities, practitioners and other leading experts, and
argues that while some health services are already required
to ask about domestic abuse, this should be happening in a
much wider range of public services if we are to truly
protect women and offer appropriate support.

The Children's Society has welcomed the inclusion in the
UK's quarterly immigration and asylum statistics release,
for the first time, of the number of European nationals
applying for settled status through the EU Settlement
Scheme. The Children's Society is co-chair of the Refugee
and Migrant Children Consortium (RMCC). The charity
Agenda is calling for the Government to amend the
says that this has meant that there is much more detail about
Domestic Abuse Bill to put a duty on all public authorities
applications, beyond nationality, outcome and UK area
to ensure staff across the public sector are making trained
which include a breakdown by age categories.
enquiries into domestic abuse.
Between 28 August 2018 and 30 June 2019:

Jemima Olchawski, Chief Executive of Agenda, said:
"Women who have experienced domestic abuse
come into a contact with a wide range of services –
both while they are facing abuse and in the years that
follow. Whether it's a local GP, jobcentre or mental
health service, staff across our public services should
be trained to ask about domestic abuse and act
appropriately. If not, we're putting women at risk.
It's clear that existing guidance isn't enough to
ensure women are given the chance to share their
experiences – a change in the law is needed to make
sure we're not missing opportunities to help.
"The Domestic Abuse Bill is our moment to make
sure this happens. The Government have made a
commitment to make domestic abuse everyone's
business – this is their chance to deliver."

Ÿ

107,110 children under 16 applied to the EU
settlement scheme

Ÿ

92,600 (86%) have had a conclusion to their
application

Ÿ

59,830 (65%) got Settled Status

Ÿ

32,580 (35%) got Pre-Settled Status

Ÿ

180 applications were withdrawn/void or were
invalid

Ÿ

0 were refused.

This leaves 14,510 who are presumably waiting for their
application to be concluded.

For the report, click here. For Agenda's press release, click
Ilona Pinter, Policy and Research manager at The Children's
here.
Society and co-chair of the Refugee and Migrant Children's
Consortium, said:
18/8/19
"We welcome the age breakdowns, but this is not the
whole picture. Legally children are all under 18s, but
16 and 17-year-olds have been subsumed into the
adult data. Some of the most vulnerable young
people - those leaving care or are estranged from
their families - often fall in this age bracket. Putting
them with the adult population means we have no
way of knowing whether these young people have
applied for settled status. We want to see ages
broken down further so under 18s and 18-25 year
olds.

Family Law Week Editor Brendan
Farrell Passes Away
It is with great sadness that we announce that Family Law
Week's Brendan Farrell, died on Sunday 11 August after a
short illness.
Born in Swansea on January 17th 1961, Brendan studied law
at Kingston University and became a solicitor before going
on to be a conference director at Jordan Publishing.

"Additionally, only 12% of the applications to the EU
Settlement Scheme have come from children aged
under 16. But analysis from the Migration
Observatory suggests that there were 700,000 EU
children under 18 in the UK in 2018, meaning
hundreds of thousands of children may still need to
apply for settled status or secure British citizenship.
If they do not, they risk being left without a lawful
status in the UK which means being unable to access
education, employment, healthcare, housing and
other vital services."

In 2004 Brendan co-founded Lime Legal with Martin West,
best known for their conferences in London and
Manchester. In 2009 both would also become editors of
Family Law Week.
A keen reader, an avid fan of rugby and incredibly
passionate about wildlife, Brendan will be very much
missed by all who knew him.
Donations in lieu of flowers can be made to Dorothy House
hospice.

For all the latest immigration statistics, click here.
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27/8/19

Are online divorces used as a
Legal aid: updated exceptional case marital cry for help?
funding form
The Ministry of Justice has supplied information

to a
Freedom of Information request by The International
The Legal Aid Agency has updated the application form for Family Law Group LLP, a Covent Garden specialist law
Exceptional Case Funding. For the updated form, together firm, comparing online and paper divorces. They seem to
with provider information pack and funding guidance, indicate online divorces are less likely to result in a decree
click here.
of divorce.
With about 40 per cent of divorce petitions now being
issued online, and the number likely to increase
significantly, the firm sought to determine whether there
are now different patterns of attitude and behaviour with
online divorces compared with the far slower and laborious
process of a paper petition and delivery to a court office.

29/8/19

Council failed to carry out works
promised as part of care order:
Ombudsman's report

The MoJ's reply indicates:

The Local Government and Social Care Ombudsman has
reported that a Lancashire mother of three, who also took on
the care of her two grandchildren, had to sleep on a mattress
in her living room for more than 10 years because the county
council did not deliver the support it had agreed to. The
woman, who already had young children living with her in
a small three-bedroomed terraced house, was promised an
extension by Lancashire County Council as part of a care
order granted in 2005. However, it was not till 2011 the
council agreed a budget for the work. The project was beset
by delay, and the cost of the proposed works increased
significantly. By 2016 the proposed costs had increased by
£50,000 and the council told the woman the extension would
no longer be built.
The investigation also found the council delayed deciding
whether to provide the family with a people-carrier type
vehicle in response to the court order. It eventually paid for
a vehicle in 2016. The Ombudsman has also criticised the
council for not agreeing to pay for storage of some of the
family's belongings over a three-year period.
The council has now agreed to write and send an apology to
the woman, and pay her £24,000 to reflect the avoidable
distress she and her family suffered living in overcrowded
conditions for 10 years. It will also pay her £500 for the
distress and uncertainty she suffered because of its failure to
make a decision in line with the care order on funding for a
people carrier. It will also reimburse all her storage costs for
the period of December 2016 to January 2019.
Michael King, Local Government and Social Care
Ombudsman said:

Ÿ

In the period July-September 2018, 14 per cent fewer
online divorces proceeded to a first decree compared
with paper divorces, with 7 per cent fewer online
divorces having a final decree absolute.

Ÿ

In the period October-December 2018, the figures
were correspondingly higher at 23 per cent and 18
per cent.

Ÿ

In the 12 months from April 2018 to March 2019, as
many as 10 to 19 per cent of petitions were not even
acknowledged by the respondent, which seems to
indicate they were either not served or the couple
decided not to proceed, with probably only
relatively few needing special arrangements for
service.

Ÿ

There was no difference between paper and online
divorces in the percentage of the acknowledgements
by a respondent.

Ÿ

Of the petitions lodged on Christmas Day 2018, 54
per cent have reached the first decree stage, broadly
consistent with the petitions issued between October
and December 2018.

Ÿ

Of divorces issued between October and December
2018, 30 per cent of paper divorces and 12 per cent of
online divorces had reached the final Decree
Absolute stage, thereby rebutting the perception that
all divorces take more than 12 months to obtain a
divorce because of court delays.

The International Family Law Group LLP concludes that if
these statistics remain in six months' time when delays at
court can be fully discounted as a factor, it would seem that
more divorce petitions lodged online do not proceed to a
final divorce order. The firm cautions that issuing a divorce
petition is a very solemn, serious and significant step. Like
marriage, it is not to be entered into lightly, in haste or
without proper consideration of the consequences. Patterns
For a report, click here. For the official report of the
of behaviour and attitudes on separation and divorce are
investigation, click on the link at the right top corner of that
sensitive and fragile and are often hard to discern. They can
page.
change and availability of online divorce may be a factor.
"Lancashire County Council agreed to extend the
woman's property as part of a Care Order, which
was made to promote the welfare of her two
vulnerable grandchildren. The council failing to
comply with the order is extremely serious, and it
could have put the children's placement at risk."

29/8/19
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Therefore, the firm considers that it is crucial to reflect how
the online divorce opportunity may be changing behaviours
and attitudes. Are there more premature petitions online?
Are they a cry for marital help? Are they lodged after less
reflection? These are the real concerns behind these statistics.
Moreover, with divorce reform currently before Parliament,
it is fundamental that these trends are considered. It
certainly cannot be said that a marriage has broken down
irretrievably on the lodging of a divorce petition if as many
as 11 per cent or more are not even acknowledged by a
respondent, let alone proceed to a decree of divorce.
Far more understanding is needed of patterns of divorce in
the era of the availability of quick, accessible and easy
lodging of divorces online.
For more information, see an article by David Hodson,
Stuart Clark and Emma Chowdhury on the iFLG website.
30/8/19
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Financial Remedy & Divorce Update, August 2019

Naomi Shelton, Associate, Mills & Reeve LLP considers the important news and case law relating to financial remedies
and divorce during July 2019.

As usual, this update is provided in two parts, recent news and cases.

A. News
Guernsey consults on divorce reform
A recent public consultation on reform of Guernsey's 80-year old divorce laws could see significant reforms being made.
Currently, divorce petitions must be filed through an Advocate and one of five facts must be proved. The consultation has
shown there is an appetite for removing fault from divorce, removing the ability to defend or contest a petition and the
ability to apply for divorce online. Proposals being considered include a simplified notification system as will be
introduced in England and Wales. Jersey has also recently consulted on divorce law reform, where currently there is a bar
on initiating divorce proceedings within the first three years of marriage.

New President of Supreme Court appointed
Lord Reed will succeed Lady Hale when she retires in January 2020. Lord Justice Hamblen, Lord Justice Leggatt and
Professor Andrew Burrows will join the Supreme Court during 2020.

Calderbank consultation launched
The consultation (brought by the Family Procedure Rules Committee Costs Working Group) seeks views as to whether the
Family Procedure Rules 2010 should be amended in relation to the treatment of Calderbank offers when determining
issues relating to costs. The consultation closes on 31 October 2019.

Next steps announced for opposite-sex civil partnerships
In publishing plans for extending civil partnerships to opposite-sex couples by the end of the year, the government has
opened up the proposals to a short consultation dealing with conversion of opposite-sex couples to convert their marriage
to a civil partnership. Any regulations dealing with conversion will be implemented in 2020.

Child Support (Miscellaneous Amendments) Regulations 2019
A number of changes have been made including:
• Changes to the recovery of maintenance arrears from benefits including allowing arrears to be recovered
from universal credit and for maintenance to be deducted from universal credit where there are earnings
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• The amount which may be deducted from benefits is, in both cases, increased from £1.20 per week to £8.40
per week. In both cases no deductions from benefits for recovery of maintenance arrears may be made if the
non-resident parent in receipt of benefits is liable to pay maintenance.
• Qualifying lenders and trustees or managers of occupational pension schemes will be required to provide
information to the Secretary of State to enable the Secretary of State to carry out its functions under the 1991
Act
• When calculating the gross weekly income of a non-resident parent, the figure notified as employment
income by HMRC is no longer to be that taken before any allowable deductions from earnings.

Progress of Courts and Tribunals (Online Procedure) Bill
The Bill, if enacted, will establish a judicially chaired committee tasked with developing new, simplified rules around
online services in civil, family and tribunal proceedings. It has now received its second reading in the House of Commons
and the committee stage has also completed. The Bill is now due to have its report stage and third reading on a date to be
announced.

Law Society evidence submitted to Bill Committee on the Divorce, Dissolution and
Separation Bill
Whilst welcoming the introduction of the Bill, the Law Society considers that there are still important details that need to
be addressed to ensure that the Bill is clear, fair and accessible to those who need to use it. These include:
• On sole petitions, the period of notice should begin from the date of service, for example when the
respondent has formal receipt of notice.
• The period of reflection should be moved to the beginning of the divorce period rather than the end of the
process (between the conditional order and final order) as set out currently in the Bill.
• Irretrievable breakdown should be a ground for divorce; however, it should not be proven at the initial
notice. Instead the form of words needed by the law to say that the marriage has broken down should be on
the application for the conditional order (decree nisi) stage, if this is retained.
• The two-stage decree is removed and replaced with a single decree after the applicant/respondent or both
confirm intention to proceed with divorce application.
• No final order (decree absolute) should be granted until a financial order has been made, for example a
Form A issued, unless by consent of the parties or the paying party can show there is no financial risk to the
respondent/applicant.
• Statutory provision should be included for signposting to marriage and relationship support services.
• The current £550 court fee for divorce applications adds an extra financial hurdle to what is already a
costly process for many separating couples. The government's new online divorce system will cut the cost
of administration for the courts and this should be reflected in application fees.
The Bill is now due to have its report stage and third reading on a date to be announced.

The Law Commission begins review of marriage laws
The Commission aims to propose options for a simple and fair system to give modern couples meaningful
choice about their wedding ceremony. The project will:
• consider where a wedding should be able to take place
• consider how to remove unnecessary red tape which can hamper choice and increase the cost of wedding
venues
• aim to ensure that the law works for all couples and all faiths, including those who are not as well served
by the current buildings-based system
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• seek to make the law simpler and more certain, so that it is clear whether a couple's marriage is legally
valid.
The remit for the project includes developing a scheme that would allow non-religious belief groups, such as humanists,
and independent celebrants to celebrate weddings, enabling Government to widen the routes to legally binding ceremonies if it chooses to do so.

Pension Advisory Group publishes guide to pensions on divorce
PAG came together to produce a clear good practice guide to address the shortfall in understanding of how to treat
pensions on divorce. The guide, which has been a work in progress for two years, aims to address the wide variation of
financial settlements nationally which stems from a lack of understanding of how pension valuations, sharing and
offsetting work.

Rise in knives and blades being found at London family courts
BBC News has reported that "thousands of knives and sharp objects are being confiscated annually at London family
courts". Figures disclosed to the BBC by the Ministry of Justice in response to a Freedom of Information request show that
86 knives with blades longer than three inches (eight centimetres) were seized in 2018-19, having risen from 18 a year
earlier. Almost 4,000 shorter blades were found in 2018-19.

B. Case Law Update
O'Dwyer v O'Dwyer [2019] EWHC 1838 (Fam), 12 July 2019
The parties had been married for almost 30 years. At first instance (and notably prior to the decision in Waggott v Waggott
[2018] EWCA Civ 727 (Fam)), the judge identified the husband's future income from his business as "matrimonial
property" that should be shared. He made a spousal maintenance order of £150,000 a year and divided the capital equally.
The husband successfully appealed the maintenance order. Francis J held that, apart from in rare compensation cases,
maintenance should be awarded by reference to properly analysed arithmetic that reflected needs, subject to the court's
discretion about how generously needs should be interpreted. The judge was wrong to identify the income stream of the
husband's business as matrimonial property: future income cannot be shared. Consequently, one spouse may have to live
on capital while the other may not.
While a judge may be entitled to be generous in assessing a party's income needs because the other party's earnings are or
would be high, they still must refer to the party's actual needs, the income return from the party's capital and whether the
party's capital should be amortised.
Here, the judge had given no reason why the wife should not use her capital to generate income and had also failed to
consider amortisation. Francis J held that on the facts it would not be fair for the wife to amortise her capital, while the
husband enjoyed a significant income. Accordingly, he adopted Duxbury assumptions to attribute an income return from
the remaining capital. Having assessed the wife's needs, he then calculated the correct maintenance order after deduction
of the expected income return.

AF v SF [2019] EWHC 1224 (Fam), 1 March 2019
This case came before Moor J at final hearing in financial remedy proceedings. The court considered the facts of the case
in which almost all of the assets were held in family trust (for the husband).
The wife was 49 and the husband was 47. She had a child from a previous relationship whom the husband had treated as
his own. The couple married in 2004 and the wife was a full-time homemaker and mother. The parties had two children.
The husband did not work but was a beneficiary of a family trust fund from which he received monthly payments
(c.£68,000) and annual distributions (seven-figure sums) that gave him a net income of over £1million a year. The trust
fund was worth around £400million. None of the income the husband received was saved.
When the marriage broke down in 2017, the husband moved out. The wife's child was 18 and about to go to university.
The younger children (14 and 12) were at private boarding school. The husband stopped paying the fees and also refused
to pay court orders for MPS and the wife's legal fees, had written offensive letters to the wife and the court and had refused
to attend any hearings. Freezing injunctions had been made against £1.75 million in one of his accounts. The husband was
assessed as lacking the capacity to litigate and was represented by the Official Solicitor.
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Having previously enjoyed a very high standard of living, the wife had been left with assets worth £200,000. She
contended that the husband had a vast capital entitlement under the trust fund and that she should receive £18.6 million
comprised of the matrimonial home (an 8-bedroom mansion valued at £2.55million), £500,000 to refurbish it, money for a
second home in London and two cars (a Vogue Range Rover and an Audi TT for the au pair), a Duxbury fund of £8.4
million to cover a lifetime income need of some £335,000 a year, capitalised school fees, capitalised child periodical
maintenance payments (c.£1.042million) and a reversionary litigation fund (£1million) as the husband's behaviour made
the prospect of future litigation likely.
The husband offered less than £2.9million.
Mr Justice Moor concluded that the husband could not be regarded as having a capital entitlement to his share of the trust
fund. There were many reasons why the trust fund's trustees might refuse to make a capital distribution to the wife
including the trust's dynastic nature, the lack of any previous significant capital distributions, the fact that the fund
generated such a high income for its beneficiaries, the fact that the wife was not a beneficiary, the fact that the fund was
not a nuptial settlement and that the trustees might then feel obliged to make a capital distribution to the husband. Instead
the value of the fund was considered a very substantial income stream.
The judge awarded the wife:
• the matrimonial home plus £50,000 to refurbish it,
• £65,000 for two cars (a Range Rover Discovery and a second-hand Fiesta for the au pair);
• £250,000 to repay a sum the husband owed the eldest child; and
• the husband to pay the younger children's school fees (funded from trust income).
The wife's request for a second home was refused as was the reversionary litigation fund and child maintenance would
have to be obtained via the Child Maintenance Service (because the court had no jurisdiction to capitalise the husband's
obligation or make child periodical payments without his consent and there had not been a "maximum assessment" made
against him).
Noting that a clean break was essential, Moor J calculated that a £1.4million Duxbury lump sum would provide the wife
with £175,000 a year for life.
The Duxbury lump sum was to be paid in part by using the £1.75million of frozen funds, with the balance paid in five
annual instalments of £500,000 plus some compensation for the five years the wife would not have her full entitlement.
The judge considered that the husband could easily afford those instalments given that a conservative estimate of his
average annual net income was £1.1million. However, to protect both parties, it was ordered that the wife would receive
half the net monthly payments that the husband received from the trust for the next five years to put towards the annual
instalments, with the balance made up each year from a distribution of the retained trust income.
In total, W received £7million.

X v Y [2019] EWHC 1713 (Fam), 4 July 2019
In this case, the father sought permission to appeal orders made by HHJ Tolson QC at the conclusion of financial remedy
proceedings and children act proceedings.
The couple had been married for 24 years and had two children, one of whom ("B") needed 24-hour care and the family
home had been specially adapted for her. B's life expectancy was limited and her physical health was deteriorating. The
wife was a teaching assistant and the husband was a solicitor who worked on a consultancy basis. There were two
properties, some savings and the wife's pension and the pot of assets was modest.
At the final hearing, the husband had agreed to move out of the family home. It was ordered that the wife would receive
nominal child maintenance, that the husband would receive a 30% share of the wife's pension and that the capital assets
would be divided 2:1 in the wife's favour. The order also provided that the wife could stay in the family home even after
it was no longer required by B. The second property was to be transferred to the husband and he could keep his savings.
Subsequently, the order was corrected to reflect the wife's income (not £10,000 but £16,700) and that the husband was to
be liable for any CGT on the investment property.
The husband unsuccessfully tried to appeal, mainly on the grounds that the trial judge had taken too broad-a-brush
approach to the husband's income.
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Mrs Justice Theis found that the judge had made findings about the husband's income based on figures and information
that had come from the husband during his oral evidence and the documents he had provided to the court. As a result,
the trial judge had been fully entitled to reach the conclusion they had. The decision to allow the wife to stay in the family
home and not order a sale on B's death had been justified on the evidence and no bias in favour of the wife was found.
A practical point to note is that, despite three directions orders to the contrary, Theis J had still been presented with a
bundle of over 1,000 pages (of which only 100 were referred to in the appeal). She reminds practitioners in her judgment
that disregard to directions serves only to slow down the progress of an appeal.

H v W [2019] EWHC 1897 (Fam), 17 July 2019
In this case, the court was asked to consider the extent to which an arbitrator can amend an award under section 57 of the
Arbitration Act 1996 and how such an amendment can be challenged by the parties.
A final award was made in an arbitration between unrepresented parties, conducted under the IFLA Family Law
Arbitration Financial Scheme. The husband applied under s.57 Arbitration Act 1996 for the assessment of spousal
maintenance to be corrected on the basis that the grounds of accidental omission (of rental income received by the wife).
The arbitrator amended the award, reducing the maintenance only. The husband submitted another application, under
s.57, seeking a correction to the amended award, to achieve a clean break. The husband argued that the arbitrator's
recalculation of the wife's rental income was inadmissible. The arbitrator confirmed that there would be no further
amendment and that the issue of spousal maintenance in light of the wife's rental income had been dealt with. The
husband then issued a court application to set aside the spousal maintenance element of the amended award for serious
irregularity (s. 68 Arbitration Act 1996).
Deputy High Court judge, Clare Ambrose, noted that s.57 (which gives arbitrators limited powers to correct awards) does
not allow arbitrators to give effect to "second thoughts" (Ases Havacilik v Delkor UK Ltd [2012] EWHC 3518 (Comm)), nor
to revisit their decision, or correct a gap in reasoning or a mistaken assessment of the facts, law or evidence. It also does
not permit "another bite of the cherry" and should be narrowly construed to avoid costly, time-consuming attempts to
re-open decided matters. It does not allow fresh evidence to be considered to either identify or correct errors.
However, arbitrators correcting an error under s.57 may amend other parts of the award to reflect the correction. This can
be after the 28-day limit and no further submissions are needed.
Here, whilst there may have been a mistaken assessment of the evidence, or a fault in reasoning, there was no error arising
from an accidental omission enabling a correction. There was also no substantial injustice warranting setting aside the
award (s.68 Arbitration Act 1996) and the husband's application was dismissed.

PQ & Anor v RS & Ors [2019] EWHC 1643 (Ch), 4 July 2019
Here we see the trustees of a £80million discretionary settlement, executed in 1968, obtaining permission to treat one of the
settlor's descendants as a beneficiary although she was born before her parents married.
The trust's current governing deed required the trust fund to pay the income for life to the settlor's grandchildren (RS and
TU) and to any of their children that had reached majority.
One of RS's children had been born a month before her parents married. The trustees had been uncertain as to whether
she qualified as a beneficiary under the trust as the trust appointment contained no provisions for illegitimate children.
Moreover, the laws reforming the position of illegitimate children only have prospective effect and do not apply to
settlements that pre-date them.
It was agreed by all that the child should benefit from the trust. The trustees proposed an appointment that would put her
position as a beneficiary beyond doubt, and asked the High Court to approve it.
In granting the trustees request, Chief Master Marsh had to weigh the arguments for and against the new appointment. In
its favour was that it was for the objective benefit of RS to make provision for all of his children; and for TU to make
provision for all of his future children, whether or not they were legitimate. It was also for their benefit to ensure that the
trust assets were not vested in their children absolutely, but managed responsibly for their long-term benefit. Moreover,
it was what the entire family, including RS and TU, considered to be right. An important consideration was that excluding
the child could be the source of family dissension.
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Akhmedova v Akhmedov & Ors (Injunctive Relief) [2019] EWHC 1705 (Fam), 3 July 2019
This was an urgent application within matrimonial proceedings for further injunctive relief against, and relating to, the
sixth respondent – a Liechtenstein establishment.
To recap, the wife had been awarded £453million (AAZ v BBZ [2016] EWHC 3234 (Fam)). The husband, a Russian
billionaire, had attempted to conceal his wealth.
As part of international enforcement proceedings, it had been uncovered that a Liechtenstein corporate entity was the
husband's alter ego. Freezing orders were made against the entity and it had been joined into the proceedings. The entity
owned the husband's yacht which was estimated to be worth €260million. The yacht was in Dubai. The husband was
declared to be the yacht's beneficial owner and an order was made piercing the entity's corporate veil and ordering it to
transfer the yacht to the wife.
The Dubai court refused to recognise the English orders. W appealed knowing that if she lost the appeal there was a risk
that the yacht would be removed from Dubai and enforcement was likely to prove impossible thereafter. In England, the
wife applied to extend the freezing order against the entity and to name its de facto directors. The order the wife sought
stated that if the entity allowed the yacht to leave Dubai, the English court would be able to commit the directors to prison.
The order the wife sought was granted with the judge holding that the court should take whatever steps it could to make
its earlier orders effective.

Gray v Hurley [2019] EWHC 1636 (QB), 25 June 2019
The parties were in a relationship for just under 6 years and were not married. The parties enjoyed a worldwide lavish
lifestyle paid for by Ms Gray. They spent more time in London than elsewhere. Ms s Gray was domiciled in England.
The parties accrued during their relationship a property in Italy and a property in New Zealand. Other assets included a
number of supercars and investments.
On 25 March 2019, Mr Hurley (the Defendant) commenced proceedings against Ms Gray (the Claimant) in New Zealand.
New Zealand law provides relationship property will usually be divided equally. On 26 March 2019, Ms Gray issued the
claim form in England and obtained an order alternative service (following which Mr Hurley was served with the claim
form by Whatsapp message). Ms Gray's claim was for a declaration of her absolute entitlement to the relationship assets
or that they were held on trust for her, by Mr Hurley, under resulting trust / constructive trust (undue influence) and
restitutionary claims.
Mr Hurley sought to challenge the jurisdiction of the court and applied for the setting aside of the order for alternative
service and a stay of the English proceedings. Ms Gray applied for permission to serve out of the jurisdiction and an order
retrospectively validating the service already effected (if it was found she needed permission to serve the claim form out
of the jurisdiction, despite this being contrary to her primary contention) and, also, for an anti-suit injunction and a
freezing order.
Mr Justice Lavender was asked to deal only with the jurisdictional issues at the hearing on 11 June 2019, leaving the other
applications to be dealt with later. The factual chronology of the parties' relationship (and the extent to which Mr Hurley
spent time in England each year during their relationship, after leaving in 2013) was carefully considered by the court.
Lavender J's judgment provided an overview on establishing forum.
Ms Gray was required to establish that she had a good arguable case under the Judgments Regulation Article 1(2)(a) or
that her claim fell within CPR 3.1 Practice Direction 6B. A good arguable case required an evidential basis showing the
claimant has the better argument. Historically, the law of the husband's domicile was the starting presumption. Lavender
J held that this was contrary to the Human Rights Act nor was it applicable to non-matrimonial relationships.
Arguments that came before the judge regarded Judgment Regulation Article 24(1) Rights in Rem which states that a
Member State has jurisdiction where the immovable property is situated. Ms Gray's claims was said not to be in rem as it
was for a declaration from the English court. A termination of co-ownership in immoveable property fell within Article
24(1) though action requiring the other to execute documents to vest the legal ownership in Ms Gray or relating to Mr
Hurley's trust interest was not an action in rem.
The judge considered Judgment Regulation Article 25(1) which provides that regardless of domicile, if parties agreed
jurisdiction then that agreed jurisdiction is seised. A person domiciled in a Member State, whatever their nationality, shall
be sued there. A test of substantial connection and residence must be satisfied.
Lavender J found that Ms Gray was entitled to serve the claim form on Mr Hurley out of the jurisdiction on the basis that
England was his last known domicile. No other forum appeared to be suitable for determining the whole dispute.

15

Family Law Week September Issue

Quan v Bray [2019] EWFC 46, 23 July 2019
To recap, in December 2018, the husband was ordered to pay the wife arrears of maintenance totalling £10,000. He was
also ordered to pay further monthly sums. The husband openly acknowledged he had not paid any of these amounts
which now totalled £38,665.
The wife issued a general enforcement application in June 2019 which resulted in the husband being ordered to personally
attend. At the last minute, the husband informed the wife and the court that he would attend by telephone as he was in
America. The wife faced a conundrum on the enforcement front – none of the options: attachment of earnings order, third
party debt order, charging order, warrant or writ of execution, appointment of a receiver – could be implemented. The
application was therefore stayed, to be restored only with the court's permission.
The wife changed tack and sought a judgment summons. That application had not been issued and she asked the court
to make a number of anticipatory orders on the basis of her giving an undertaking that she would make the application
the following day. Given the quasi-criminal nature of the judgment summons, the court was not prepared to make any of
the orders or directions the wife was seeking.
On costs, Mr Justice Holman was critical of the costs run up by the solicitors acting for the wife saying that "incurring costs
of over 40 per cent of the actual arrears in issue at the time of issue of this application is the kind of profligate legal
expenditure which discredits the practice of family law and is out of all proportion." The reasonable costs were assessed
to be £9,300 (including VAT and counsel's fee) rather than the £18,711 claimed. Balancing the husband's behaviour on the
one hand with the hopeless nature of the application on the other, the judge ordered the husband to pay costs of £4,650
(including VAT) subject to enforcement only being progressed with leave of the court.

Power v Vidal [2019] EWHC 2101 (Fam), 31 July 2019
Following a seven year marriage, the husband and wife had divorced with decree absolute being granted on 29 January
1997.
In January 2018, the husband wanted to remarry. However, he couldn't find his decree absolute and the court couldn't
locate a copy either. The original court file had been totally destroyed in 2013 (notwithstanding HMCTS policy that the
contents of divorce files are destroyed after 18 years following the final order and that key pieces of paperwork (including
the decree absolute) are kept for a further 82 years), the Office of National Statistics had destroyed paper decree absolutes
from 1997 and had not retained a microfiche copy and the Decree Absolute team at the CFC had been unable to find the
decree absolute indicating that it had either never been sent to them or it had been lost in the post.
The court contacted the wife who was by now living in Australia. HMCTS arranged for her to travel to a storage facility
1000km away where her belongings were stored to retrieve a court certified copy she had retained.
So, with no office copy existing, there was no longer "an original document filed in this court" which could be examined,
copied and certified as being a true copy. It was therefore necessary for a declaration to be made by the High Court to get
to a position as close as possible to that which would have existed had the court file not been destroyed. Transferring the
case to the High Court for the purpose of using the declaratory jurisdiction, Mostyn J declared that the document produced
by the wife was an authentic and accurate copy of the certified copy of the original decree absolute and that the marriage
had been dissolved on 29 January 1997.
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Surrogacy and HFEA update: Summer 2019 – Part 1

Andrew Powell, barrister of 4 Paper Buildings, considers recent cases relating to surrogacy and HFEA.

Iranian surrogacy case in which a parental order was granted pursuant to
s.54 HFEA 2008
Re ST (A Child) (Surrogacy: Iran) [2018] EWHC 3439 (Fam)
This case concerned the intended parents' application for a parental order in respect of ST pursuant to section 54 of the
Human Fertilisation and Embryology Act 2008 (HFEA 2008). ST was born in spring 2017 in Iran.
Both the intended parents lived and worked in the UK. The gestational surrogate of ST was Iranian and lived in Iran. She
was a single woman. ST was conceived in a fertility clinic in Tehran by way of an embryo transplant using donated sperm
from the intended father and an anonymous Iranian egg donor.
The court outlined the legal status of surrogacy in Iran, the only Islamic country that permits and promotes surrogacy and
a jurisdiction where written surrogacy agreements are legal, and enforceable.
The parties all had legal advice and the applicants entered into a "private contract instrument" with the surrogate that was
an official deed in Iran, and was notarised at the time of signing. It constituted a binding surrogacy agreement between
the parties and said the applicants agreed to pay various sums of money to meet expenses/ medical costs.
Upon permission being granted for the intended parents to leave Iran and enter the UK with ST, the intended parents
applied for a parental order in respect of ST. The surrogate, as respondent to the proceedings, gave the necessary consents
and spoke to the reporting officer.
The court re-affirmed the "life changing and transformative effect" of a parental order, "in particular in the legal relationship
between the child and the applicants" and noted: "The effect of the order is that ST is treated as though he were born to the applicants,
the surrogate mother no longer retaining any parental connection or responsibility."
The court found that all of the criteria in s.54 HFEA 2008 were satisfied. In particular with regard to the issue of consent,
the court noted that the surrogate not only gave her notarised consent on the formation of the agreement, but since ST's
birth provided notarised consent. Further, the payments in the agreement did not exceed £10,000 and the court had no
doubt that these could not be described as disproportionate to reasonable expenses. The court provided retrospective
approval for the sums paid to the surrogate.
Finally, the court considered ST's welfare and concluded, having considered the report of an experienced Reporting
Officer, that ST "is a much loved and cared for child, he is evidently thriving and it gives me very great pleasure to grant
the applicants the parental order which they seek."
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Surrogacy case involving a couple who had separated at the time of the
hearing, and the court's approach to the requirements in s.54(2) and
s.54(4) HFEA 2008
Re N (Surrogacy: Enduring Family Relationship: Child's Home) [2019] EWFC 21
This case concerned an application for a parental order in relation to a child born as a result of a surrogacy agreement
where the applicants had separated at the time of the hearing. The case concerned the court's interpretation of s.54(2)
HFEA 2008, which is the requirement that the applicants needed to be living as partners in an enduring family
relationship, and s.54(4) which requires the child to have a home with the applicants.
The applicant (K) and first respondent (L) applied for the parental order with respect to their 16-month-old daughter who
had been born following a gestational surrogacy arrangement in Canada in 2017 from a donor egg and K's gametes.
They applied for a parental order in March 2018. Their relationship fell into difficulties and L left the family home. In
August 2018 the court made a child arrangement order in their favour and granted them both parental responsibility.
Whilst child arrangements were eventually agreed between the parties, it was not clear whether a parental order could be
made as s.54(2) HFEA 2008 required the applicants to be living as partners in an enduring family relationship, and s.54(4)
HFEA 2008 required the child to have a home with the applicants.
In respect of s.54(2) HFEA 2008, the court said the requirement that they be living as partners in an enduring family
relationship was not linked to any particular time, and as they had been in a four year relationship at the time they made
their application, this criterion was satisfied. They had purchased a house together, lived together for three years and were
jointly caring for the child. They did not need to be in an enduring family relationship at the time the order was made.
The court considered Article 8 of the European Convention on Human Rights ("ECHR"); as the child had lived with K and
L all her life and was biologically related to K the effect of not making an order would interfere with their right to family
life. It was necessary therefore to consider the provisions of s.54(2) purposively, so that the requirement for an enduring
family relationship was not to be linked to any particular time.
In respect of s.54(4), the requirement that the child's home be "with the applicants" was also satisfied; "home" was to be
construed flexibly, and a child could have a home with the applicants even if it was in two separate properties.
Considering the child's long-term welfare needs, her home was with K and L, and that was the only home she had known.
The order acknowledged the legal relationship with K and L, and would provide many emotional and psychological
benefits that came with that security. It was in this child's interests to make the parental order in favour of the applicants.

Leave to withdraw application for a parental order
Z and Y (Leave to Withdraw Application for a Parental Order) [2019] EWFC 43
In Z and Y Theis J was confronted with an unusual application in parental orders proceedings where the applicants sought
the court's permission to withdraw their application for a parental order. Following a number of adjourned interim
hearings, the applicants filed a statement in January 2019 setting out the evidence they relied upon to establish how they
met the conditions under s54 of the HFEA 2008. At a further interim hearing in March 2019, the court directed a further
information to be filed that was relevant to two of the s54 criteria: the consent of the surrogate and payments made by the
applicants. Following that hearing, the applicants emailed the court and the parental order reporter, indicating that they
felt strongly that the court should have made a parental order on the information already before the court, and as a result
they had decided not to continue with their application.
The children were joined as a party to the proceedings, with the parental order reporter becoming their guardian. Attempts
were made by the guardian to try and re-engage the applicants, but to no avail. The applicants remained steadfast in their
wish to withdraw from the proceedings, and sent a further email to the court and the children's guardian on 1 June 2019
confirming their wish to withdraw.
At the adjourned hearing on 18 June 2019 the applicants did not attend. Theis J set out options that were available to the
court:
1) Adjourn the application to a fixed date to see whether the applicants could be further encouraged to
participate in their application;
2) Adjourn the application generally with liberty to restore;
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3) Make the parental order;
4) Give permission for the applicants to withdraw their application.
Her ladyship considered each of the options. The guardian supported the applicants' application for leave to withdraw
from proceedings in circumstances where the court could not properly satisfy itself that the s54 criteria were met despite
it being contrary to the welfare needs of the children. Allowing the applicants' permission to withdraw, Theis J observed:
"By taking the position they have they have risked the children's lifelong welfare needs being met by pursuing their application."
The case illustrates that where there are significant evidential gaps to establish the s54 criteria, there is only so far the court
can go. In circumstances where there is a real paucity of evidence (for whatever reason) the court will not be able to make
an order, notwithstanding the transformative effect a parental order has on the status of children born via surrogacy.
The case also highlighted issues regarding parental responsibility. There was a 'lives with' child arrangements order that
afforded both parents PR by virtue of s12 of the Children Act 1989. However the court went on to make a free standing PR
order under s4 of the Children Act 1989 but only in respect of the father (because he was the genetic father and a PR order
under s4 of the Children Act 1989 can only be made in respect of a parent). Theis J went on to observe that:
"Ms Y cannot have such an order as her parental responsibility arises only from the child arrangements
order, as the surrogate remains the legal mother. This means, as a matter of law, her parental responsibility
could be said to be more precarious as it would be discharged automatically on the discharge of the child
arrangements order. Whereas parental responsibility under s 4 can only be discharged by an application to
the court or the making of an order that affects status, such as an adoption order. As Ms Carew submits there
is no difference to the quality of the parental responsibility, but an order under section 4 is a status
independent of any other order, such as the child arrangements order."
For the children in this case, there remains, as Theis J observed, "limitations" on the parents' legal relationship with the
children. Such limitations include the status of the children following the death of the parents in terms of inheritance,
particularly in circumstances where the parents had an older child who was conceived naturally and therefore had a
different status from that of the children born through surrogacy, unless and until a parental order is made.

Application for a Declaration of Parentage following consent forms being
signed by a same-sex couple before the HFEA 2008 came into effect
Re C (Declaration of Parentage Written Consent) [2019] EWHC 648 (Fam)
The applicant mother (M) applied for a declaration pursuant to s.55A Family Law Act 1986 that the first respondent (W),
her former partner, was a parent of W's child (C).
C had been conceived following IVF treatment using M's egg and donor sperm. At the time of her IVF treatment, M was
in a same-sex relationship with W (but they were never married or civil partners). However, the embryo transfer took place
after the HFEA 2008 came into effect on 6 April 2009. When the couple separated subsequent to C's birth, W was given
parental responsibility via a child arrangements order, but the fact the couple were neither married nor civil partners
meant that it was not clear whether W was considered a legal parent of C pursuant to the requirements in s.43 and 44
HFEA 2008. M and W believed that they had signed whatever was legally required to ensure they were both legal parents,
but it only became apparent that there might be a problem when they attempted to register C's birth.
There had been an admitted administrative error by the fertility clinic. Upon attending the clinic in March 2008, before the
HFEA 2008 came into effect, M and W did not sign the prescribed HFEA forms (Forms WP and PP). Nevertheless they did
sign forms which might be said to constitute the requisite notice to comply with ss.43 and 44 HFEA 2008. Whilst the court
needed to consider whether these forms constituted the requisite notice, the principal issue for determination was whether
the court could declare that W was C's legal parent given that the forms had been signed before the HFEA 2008 came into
force. It had only become possible under the 2008 Act for W to be C's legal parent from birth given they were a same-sex
female couple.
M submitted the consent forms signed by her and W in March 2008 satisfied ss.43 and 44 HFEA 2008, and pointed out that
nothing in s.44 required the notices to have been given after the commencement of the Act. As a consequence W was C's
legal parent.
The court considered the importance of who the parents are to a child's identity, as confirmed by the Article 8 of the United
Nations Convention on the Rights of a Child ("UNCRC") [64-66].
"64. As has been set out in previous cases a person's identity is a fundamental part of who they are. An
integral part of that identity can include who that person's parents are. On one view this is more important
for the child, as the status of individuals in relation to them will not only have an impact on their identity
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but may also be relevant in determining any obligations or rights that an individual and the child may have
in relation to each other. This application for a declaration needs to be viewed in that important context."
The court held that the written consents signed by M and W in March 2008 gave notice that M consented to W being treated
as the legal parent of the child, and despite being given before implementation of the HFEA 2008, it still constituted valid
consent. There was no requirement in ss.43 or 44 for the notices or consents to post-date implementation of the Act, and
the legislation did not prescribe an earliest date.
Further, although the consent forms were not worded precisely as the Forms WP and PP, they were not significantly
different and clearly showed an intention that W would be regarded as the legal parent of C. Following Munby P in Re A
and Others [2017] 1 FLR 366 where it was held consent and/ or notice other than in Forms WP and PP could be valid, the
court held that the signed forms were adequate, and references to "father" could be rectified to read "partner" [68].
The court considered the purpose behind the changes brought about by the introduction of the Act which was to enable
those in stable relationships to become parents, without discriminating between same-sex or heterosexual couples. It has
been established that consent given by a male prior to the implementation of the Act was valid consent ((Human
Fertilisation and Embryology Act 2008), Re I [2016] EWHC 791 (Fam), [2017] 1 F.L.R. 998, [2016] 4 WLUK 207); therefore
to differentiate between same-sex and heterosexual couples would be to discriminate in a way not intended by the Act,
and would be a breach of a parent's Article 8 and 14 rights under the ECHR [71-74]:
"71. In looking at the construction of the relevant provisions of ss 43 and 44 the court can take into account
the purpose behind the changes that were brought about. As the White Paper for the HFEA 2008 set out in
paragraph 2.69
'….the Government proposes to revise the status and legal parenthood provisions of the HFE Act to
enable a greater range of persons to be recognised as parents following assisted reproduction..'
The purpose of the changes was to enable those in a stable relationship to become parents. It did not discriminate between
same-sex or heterosexual couples. To interpret the Act in a way that differentiates between same-sex and heterosexual
couples would not address the mischief the legislation sought to address.
"72. Any analysis that treated consent given to be a parent differently prior to the coming into force of the
HFEA 2008 depending on whether the second parent is male or female is potentially discriminatory and falls
within a parent's Article 8 and 14 rights."
In addition to the declaration of parentage, an order conferring parental responsibility on W was made by Theis J too.
These cases again illustrate the importance of achieving legal certainty where there is a potential question of uncertainty
in relation to legal parenthood.
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Surrogacy and HFEA update: Summer 2019 – Part 2

Andrew Powell, barrister of 4 Paper Buildings, considers recent policy developments relating to surrogacy.

Law Commission's Building Families Through Surrogacy: A New Law Consultation Paper
The Law Commission of England and Wales and the Scottish Law Commission have published their consultation paper
outlining provisional proposals to reform the law governing surrogacy. The consultation has been extended and closes on
11 October 2019. They are continuing to receive comments from consultees over the coming months. The Law
Commission's surrogacy project began in May 2018, and it is expected they will be in a position to publish a full report
outlining recommendations for reform of the law in 2021. To respond to the consultation, follow this link:
https://consult.justice.gov.uk/law-commission/surrogacy/
The intention of the proposed reforms is to address some of the identified problems with the current law under HFEA
2008. The greatest problem highlighted by the report is that whilst both surrogates and intended parents would generally
like the child born of the surrogacy arrangement to be the child of the intended parents from birth, current law requires
them to wait for legal parenthood to be transferred by the court making a parental order.
The summary report notes the problem with the current law in these terms:
"The problem is partly a practical one: Intended parents who are not legal parents will, as a result, lack
parental responsibility for the child, which affects their ability to take decisions about the child in their care.
It is also, however, a problem of identity; intended parents would like the child to be part of their family
from birth, so that legal parenthood reflects social and psychological parenthood. Surrogates would like the
law to reflect the fact that they do not consider themselves to be the mother of the child that they have
carried for the intended parents." [pg. 7]
The key provisional proposals for reform of the law around surrogacy highlighted by the report are as follows:• The creation of a new pathway to legal parenthood in surrogacy, which will allow intended parents to be
legal parents from birth. This is intended to provide greater safeguards for participants in surrogacy
arrangements which the current law does not provide;
• Requirements and safeguards would apply for the new pathway. The intended parents would be legal
parents from birth subject to the surrogate's right to object during a defined period. There would also be a
number of pre-birth safeguards (see below). These safeguards are to ensure there does not need to be an
application to the court within this new pathway, and the entire process can simply involve a rigorous
administrative process. Should a surrogate object, the surrogacy arrangement will fall out of the new
pathway and the intended parents would have to apply for a parental order instead (also see below);
• A regulator for surrogacy and the creation of regulated surrogacy organisations would be created, who
will oversee surrogacy agreements within the new pathway;
• Removal of the requirement of a genetic link between the intended parents and the child, where
medically necessary (in the new pathway, and potentially for all domestic arrangements; genetic link still
required for international arrangements). This is to reflect the fact that the shared intention of the intended
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parents and the woman who will be the surrogate to bring the child into the world for the intended parents
to raise is generally considered more significant than genetic parentage of the child;
• Creation of a register to allow those born of surrogacy arrangements to access information about their
origins. This will hold information about the surrogate, the intended parents and any sperm/egg donors
and is designed to address the problem with surrogate-born children accessing information about how they
were conceived;
• For international surrogacy arrangements the introduction of operational reforms, unified guidance on
nationality and immigration issues, and provision for recognition of legal parenthood across borders,
where appropriate, to help those who have had a surrogate child overseas to bring the baby into the UK.
This is in order to ensure that a child is not put at risk of being left for long periods in a foreign country
whilst waiting for a passport/ travel documentation for entry into the UK;
• In respect of payments for surrogacy, the consultation is intended to gather evidence from consultees on
what payments intended patents should be able to make to the women who will be surrogates. This is in
order to address the lack of clarity around payments currently, and ensure the law is easier to apply in
practice.
The proposal of a new legal pathway would introduce more rigorous safeguards before the child is conceived. It is hoped
that the pre-conception assessment of the welfare of the child to be born will remove the need for such an assessment
post-birth. It has been suggested that these pre-conception safeguards will include:
• Medical checks of the surrogate, her spouse or partner and the intended parents;
• Enhanced criminal records checks of the intended parents, the surrogate and her spouse or partner;
• Independent legal advice for the surrogate and intended parents;
• Implications counselling for the surrogate, her spouse or partner and the intended parents;
• A written surrogacy agreement between the surrogate and the intended parents;
• An assessment of the welfare of the child to be born through surrogacy.
As the summary report suggests:
"Under the current parental order route, scrutiny only happens after the child is born, where, to some extent,
the court's hands are tied by the "done deal" of the existence of a baby being cared for by the intended
parents. We think that procedural requirements that operate before conception will allow a more
meaningful opportunity to scrutinise the surrogacy arrangement." [pg.11]
It should further be noted that the parental order route to legal parenthood will remain alongside the new pathway under
the current proposal. One noticeable difference however is the fact that a time limit for an application for a parental order
will not feature in the reformed law under the parental order route given that it is no longer applied in practice. Further,
the court would have the ability to dispense with the requirement of consent from the surrogate mother, and retain the
ability to make a parental order where it is in the best interests of the child to do so. Finally, it is proposed that the current
requirement of domicile is an unnecessary barrier to some intended parents who live in the UK from obtaining a parental
order, and it is proposed that under both the parental order and the new pathway routes that eligibility can be satisfied on
the grounds of habitual residence instead.
The court's ability to dispense with the surrogate's consent to the making of a parental order if that is consistent with the
welfare needs of the child is a significant proposal by the Law Commission. It comes with the background of the case Re
AB (Surrogacy: Consent) [2016] EWHC 2643 (Fam) where the surrogate refused to consent to the making of a parental
order despite both children (twins) being placed with the intended parents (both of whom were genetically related to the
children). It is difficult to see how the proposal to dispense with the surrogate's consent could operate retrospectively, in
circumstances when the time at which the surrogate entered into the surrogacy arrangement, her ability to freely withhold
her consent was a key part of the basis upon which she entered into that arrangement in the first place. Prima facie, this
would be retrospectively moving the 'goal posts'. In situations like the Re AB case, the only real route to acquiring legal
parenthood would be an adoption order (to which the surrogate and her husband consented to in Re AB), where the
intended parents are already social and genetic parents, despite adoption not being consistent with the children's life story.

HCCH Parentage / Surrogacy Project's Report of January/ February 2019 meeting of the
Experts' Group on Parentage/ Surrogacy
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This report was published following the fifth meeting of the Experts' Group on the progress made in relation to the
Parentage/ Surrogacy Project in the area of international surrogacy arrangements. Pursuant to a mandate from its
Members, the Permanent Bureau of the Hague Conference on Private International Law ("HCCH") is studying the private
international law issues being encountered in relation to the legal parentage of children, and more specifically in relation
to international surrogacy arrangements. Twenty-one experts representing 20 States from various regions attended the
meeting.
The meeting focused primarily on international surrogacy arrangements. The Group looked specifically at the absence of
uniform private international law rules on legal parentage which increasingly leads to "limping parentage across borders"
which can create problems for children and families. In looking at the desirability of a new instrument, the Group
emphasised that it would provide parties with predictability, certainty and continuity of legal parentage internationally,
taking into account their rights, the United Nations Convention on the Rights of the Child, and the best interests of the child.
The Group emphasised that legal parentage is a status from which children derive many important rights and adults
acquire obligations; any international instrument would need to be developed with a view to complimenting existing
HCCH Family Conventions and attracting as many States as possible.
The Group acknowledged that the adoption of any instrument would not be intended to encourage States to introduce
surrogacy as a permitted practice.
The Group firstly considered situations in which there had been a judicial determination of legal parentage in an
international surrogacy context. Most of the experts acknowledged there were public policy concerns which necessitated
the introduction of minimum standards/ safeguards for international surrogacy arrangements to protect the rights and
welfare of parties involved. Such safeguards could be presented as conditions that must be satisfied for recognition or as
grounds for non-recognition at the discretion of the recognising State. Most experts considered that the free and informed
consent of the surrogate mother was a primary safeguard. The Group emphasised that there was a need to consider further
the following issues in determining other safeguards:
a) the requirement of a genetic link between the child and an intending parent;
b) the preservation of, and access under appropriate guidance to, information concerning the child's origins;
c) the prevention of sale and trafficking of children;
d) the prevention of exploitation and trafficking of women;
e) the eligibility and suitability of the surrogate and intending parents; and
f) the financial aspects.
The experts concluded that it would be feasible to develop a framework for the international recognition of legal parentage
established by judicial decision and held that a co-operation mechanism between states would be important at the
recognition stage to check compliance with the established safeguards.
Whilst the experts considered legal parentage arising also from the operation of law or pursuant to the act of an individual
(i.e. in the absence of judicial decision), they considered that there were challenges in an international surrogacy context
and it might be something to be considered at a later stage depending on how the issue is resolved in other legal parentage
cases.
Most experts recommended future work for the Parentage/ Surrogacy Project of the HCCH focus on the following matters
going forwards:
• developing both:
o a general public international law instrument on the recognition of foreign judicial decisions on
legal parentage; and
o a separate protocol on the recognition of foreign judicial decisions on legal parentage arising from
international surrogacy arrangements
• further consideration of other methods that could enhance the attractiveness and effectiveness of such
instruments, for example, uniform applicable law rules to determine legal parentage or cross-border
recognition of the status of legal parentage established by operation of law or following the act of an
individual.
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Using social media to disrupt a family law narrative

Byron James, barrister, Expatriate Law (United Arab Emirates) examines a Norwich Pharmacal order and its potential
application within family law cases.

Every time you log onto any form of social media, your every action is recorded; every social media interaction is therefore
adding to the huge amount of data held about you by a corporate third party.
This can be very useful for a family lawyer, who may wish to use said social media platform to establish a person's location
at a particular time or the information that they have stored online. Of great assistance in such a situation is a Norwich
Pharmacal order, which is essentially a third party disclosure order against a party who has unwittingly been involved in
the commission of a criminal offence; for the family lawyer, this brings into play child abduction, breaching orders or a
failure to comply with the duty of full and frank disclosure in financial remedy proceedings, et al.
Contained herein is a worked example, based upon the facts and judgment from the Applause Store1 case, using the activity
log Facebook holds in respect of each profile to prove whether a particular individual (Mrs Jones) created a fake Facebook
profile (of Mr Smith) or not. It is hoped that the information from this simplified worked example can then be put to wider
use, applying the same principles to the wide-ranging possibilities within family law cases.

Facebook: a general introduction
1. Facebook users create 'profiles' for themselves, in which they may include as much personal information as they wish.
Facebook enables them to adjust the privacy settings of their profile so that (for example) they may permit general access
or restrict access to those whom they accept as 'friends'.
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2. The concept of a 'friend' has a special sense in Facebook, for it includes all those who make a request to be accepted as a
friend and whose request is accepted by the user. The 'friends' are listed on the user's profile. Profiles will contain a
'timeline' on which those permitted access may post messages which can be read by those who have access to the profile,
and will contain links to any 'groups' to which the user belongs. 'Groups' are Facebook pages which may be set up by users,
notionally, it appears, as a resource which may be visited by any Facebook user interested in the group's subject matter.
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The question to be determined: Is Mrs Jones responsible for putting up the false profile
of Mr Smith?
The facts
3. Mr Smith himself started using Facebook in December 2016.
4. A new Facebook profile was created in the name of Mr Smith during the evening of 19th June 2017. It contained private
material and a photograph of him. The false profile contained information as to Mr Smith's sexual orientation, his
relationship status, his birthday, and his political and religious views. Not all this information was accurate, and the profile
was not set up by Mr Smith.
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5. It was on 4th July 2017 that Mr Smith discovered the false profile.

Norwich Pharmacal order and disclosure from Facebook
10. On 1st August 2017 Mr Smith obtained a Norwich Pharmacal order from the High Court in England against Facebook
Inc for disclosure of the registration data provided by the user responsible for creating the false material, including email
addresses, and the IP addresses of all computers used to access Facebook by the owner of those email addresses.
11. Facebook Inc provided Mr Smith with evidence showing that the profile was created on a computer using an IP address
linked to the residential address of Mrs Jones, on the evening of 19th June 2017, and that the group was created on a
computer using that same IP address on the afternoon of 20th June 2017.
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12. All the relevant activity was conducted from that IP address using three Facebook user identity numbers, one of which
was Mrs Jones', one of which was that of her husband Mr Jones, and the third of which was a profile in the name of Mr
Smith.
13. There were only two computers which could have used that IP address: Mrs Jones' desktop computer, which was kept
in the study of her flat, and the laptop computer belonging to her husband Mr Jones, which Mrs Jones often used.
14. Both computers used a wireless router to connect to the internet, and the router employed the IP address which
Facebook disclosed.

Facebook activity log
15. A composite activity log for Mrs Jones' IP address was then compiled by Mr Smith from the material disclosed by
Facebook. Initially this was not so immediately
accessible to the layman and used Pacific time (Facebook being based in California).
16. The activity log shows all the activity on Facebook on 19th June from Mrs Jones' IP address.
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17. Before 4.35pm on 19th June, only Mr Jones accessed Facebook from Mrs Jones' IP address.

18. The first column gives date and time in BST; the second, headed 'Script', gives the page or section on Facebook being
accessed; the third, 'Scriptget', shows the activity being undertaken; and the fourth shows the name of the person whose
Facebook user identity is being employed (not necessarily the same as the name of the actual user).
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19. What the activity log appears to show is a sequence of activity using the Facebook user identities of Mr Jones, Mrs Jones
and a "'Mr Smith". There are no occasions when the log shows an overlap of times suggestive of the concurrent use of both
computers in Mrs Jones' flat.

The relevant usage as shown by the activity log
20. Mrs Jones' usage started at 4.35pm. From then until 4.48pm on 19th June a user using Mrs Jones' Facebook identity was
accessing Facebook. It can be seen from the activity log that this user appears to have looked at Mrs Jones' own profile and
searched for three people (Mr X Red, Mr Y Blue and Mr Z Green). By "searched for them": what appear on the activity log
(under the column 'script', which shows the Facebook page being viewed) are the letters 's.php', and (under the column
'scriptget', which shows any parameters passed to the script) 'q=[firstname]+[secondname]. So, in the case of Z Green, the
log shows 'q=Z+Green'. Asked about these entries in the log, Mrs Jones accepts that they showed her searching for the
three people, and that she had indeed done so.
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21. Mrs Jones came back onto Facebook from 5.03 until 5.20pm. She searched for three people: Mr White, Mrs Black and
Miss Grey. The user activity log shows that Mrs Jones accessed the profiles of each of these people, including their
photographs. The activity log shows that in particular she spent one minute and fifty-six seconds on the profile picture
page of Mr White. At 17.16.34 BST the log shows her blocking Miss Grey, the girlfriend of Mr Black: the column 'scriptget'
shows a formulation which includes Miss Grey's name and the word 'block'.

22. She logged off Facebook at 5.20pm and came back online at 5.33, remaining on Facebook under her own user identity
until 5.40pm. The next entry in the log did not occur until 9.04pm, over three hours later.

Later events on 19th June
23. Mrs Jones' says that at about 6pm on the evening of 19th June she met up with two friends from work at a local
Hampstead bar, the Bar Rhumba. She stayed in the bar for perhaps two hours, after which Mr Jones joined them with two
friends of his. The party now consisted of six people, all of whom she either knew or had been introduced to that evening.
24. At around 8pm, they all left the bar and walked back to her flat. Somehow, Mrs Jones says, four 'strangers' came back
to the flat with the party, making ten people in all. 'Strangers', in inverted commas, is how she herself describes them. She
could not recall specifically inviting them, nor did she know who had invited them, but she did not recollect wondering
why they were there. She did not usually invite strangers back to her flat, although she claimed that she had done so before.
25. It does not appear that Mrs Jones spoke to them much, if at all, during the evening, for she was on the patio with her
friends most of the time, talking and using Mr Jones' laptop computer to access Facebook. Mr Jones was in the living room
with his friends, whilst the 'strangers' were at the kitchen end of the living room, around the dining room table, and in the
kitchen itself.
26. There were therefore at least three separate groups of people at the gathering, although – given the size of the flat –
they were not very far apart, and there was some degree of intermingling between the 'strangers' and Mr Jones' group. Mr
Jones did not pay them much attention, and thought that he would not have noticed if one had disappeared for an hour.
They were not behaving suspiciously.
27. At some point in the evening, Mr Jones went to bed. He says this would have been at around 10pm. At this time, Mr
Jones' friends decided to leave, and did in fact leave about 20 minutes later. Mrs Jones' remained in the living room and
patio, and continued talking and drinking. Mrs Jones came to bed 45 minutes later.
28. Mrs Jones accepts that she was the user up to 9.24pm. After that point, she regarded it as possible that she accessed
Facebook at times until 10.35pm, although denied most of the individual instances stated above. She absolutely denies
accessing Facebook under the name Mr Smith, whether to create the false profile or to search for her own name. That could
only have been the work of one of the strangers, using the desktop computer in the study, where Facebook was left open.
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The Facebook activity log of 19th June
29. The activity log shows that a user employing Mrs Jones' identity logged on to Facebook again at 9.04pm, perhaps an
hour into the party. Mrs Jones accepts this was her. During that session, she searched for several people and looked at their
profiles (all clear from the activity log) and read a message from Mr Yellow. The activity log shows the content of the
message, the time spent typing or remaining on the page, it shows letters typed and then deleted and any messages sent
in response. She then logged off under the user name Mrs Jones at 9.24.50pm.

30. At 9.25.31pm, a computer at Mrs Jones' IP address accessed Facebook again. The last entry for that session is timed at
9.28.49. At 9.33.44, the computer again accessed Facebook, but this time under the user name "Mr Smith", with a new user
identity number. That time coincides precisely with the moment when, as is not disputed, the false profile of Mr Smith
appeared on Facebook. On the screenshot of the false profile, under the date June 19, the words appear: 'Mr Smith joined
Facebook. 9.33pm'.
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31. To register for Facebook you have to provide the details of the user and an email address. The user is then sent an email,
which contains a link on which they click to complete registration. The time between 9.25.31pm and 9.33.44pm would
provide sufficient time for the creation of the false profile in the name of Mr Smith, and waiting for the validatory email to
come through. It is clear that during this period (between three and eight minutes) the false profile was created and, from
the IP address, that it was done so on a computer at Mrs Jones' flat. That computer was either the laptop which Mrs Jones
was using, or it was the desktop in the study/spare bedroom.

32. If it was not Mrs Jones' doing, the profile must have been created by someone else at the party, presumably one of the
'strangers', and the process must have been commenced 41 seconds, at most, after she herself left Facebook. The
coincidence of timing is telling.
33. At 9.42.54pm, the user identity changed on the log. Facebook was now accessed by a user who employed the username
'Mrs Jones'. The activity log shows that at 9.44.28pm the user calling himself or herself Mr Smith logged back on to
Facebook. This could be explained by the profile being 'switched' so that two computers were in use simultaneously and
both accessing Facebook.
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34. The false Mr Smith logged back on at 9.44.28pm. As is clear from the screenshot of the false profile, 9.44pm is the exact
moment when Mr Smith is shown as having joined Facebook's London network. Moreover, in under a minute the user had
searched for Mrs Jones' profile. The last entry for that session is timed at 9.46.21.

35. Twenty-eight seconds later, the log shows a user accessing Facebook under Mrs Jones' user name. The user searched
for Mr Green, for whom a search had been made at 9.17.01pm during the last session in which Mrs Jones accepted that she
had been the user.
36. At 9.48.12pm, the pseudo 'Mr Smith' is shown to have logged on again. This time, the activity log shows the user
searching for the genuine profile of Mr Smith, a photograph on that profile being accessed and added to the false profile
of Mr Smith.
37. At 10.07.38, the log shows that the fake Mr Smith user was logged on again, and immediately searched for Mrs Jones
and three people who are all known to be friends of Mrs Jones. Thirty seconds after the last entry on the Mr Smith session,
at 10.11.51pm, the Mrs Jones user logged on.

Proving Mrs Jones created the profile
37. The challenge with trying to ascertain forensically (and prove) whether a particular person is responsible for a specific
aspect of computer usage is that even if one can identify the particular piece of hardware used for this purpose, you still
need to prove that said particular person used the particular hardware for said purpose.
38. In the above case, the relevant usage is clearly the work of one person. Nothing in the data points to any other
interpretation. This will not always be the case. Sometimes the Court will have to decide a narrative, as they do currently,
simply based upon which witnesses they believe, a system far less than perfect. The underlying data still performs a useful
purpose however as it creates the possibility for contradiction and implausibility in the narratives provided.
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39. For example, Mrs Jones' explanation for the Facebook usage on 19th June is, in all likelihood, implausible: it is an
unlikely proposition that on 19th June a complete and random stranger, visiting Mrs Jones' small flat for the first time,
should first have gone into Mrs Jones' study and started using her computer, without permission, over a period of about
an hour, without being observed, should then have created a false Facebook profile about someone Mrs Jones knew well
and searched from that profile for a number of people known to Mrs Jones. If it was not a stranger who was responsible
for this usage, the person responsible can only have been Mrs Jones.
40. It is possible, though unlikely, that a stranger might have got away unnoticed with making an hour's unauthorised use
of the relevant computer in a small and crowded flat; it is possible, though unlikely, that he or she would have been in
possession of the detailed information which appears on the false profile and unlikely that he or she, having created the
profile, would then spend many further minutes using the new profile to search for a number of individuals whom he or
she would have been unlikely to have known. This is a good example of using the precise timing and nature of the social
media interaction to render yet more implausible the narrative provided by Mrs Jones.
41. The above worked example therefore demonstrates how one can disprove a narrative using the data held by a social
media company regarding the particular activity undertaken at specific times. The data provided undermines the
narrative given by Mrs Jones; it creates numerous incidents of implausibility in the story she is telling, and not just a single
incident that could be dismissed as coincidence.
42. There are numerous ways that the data held about clients, voluntarily given to these third parties on a regular, probably
daily, basis can be used to disrupt a narrative provided by them. This could be a narrative pertaining to their financial
position, their precise location at a given time, where they have abducted a child to or whether they confided something
to someone that is of relevance. This huge store of information is available to practitioners, and possibly not long before it
is a routine resource for the Court.
___________________
1

Applause Store v Productions Ltd & Firsht v Raphael [2008] EWHC 1781 (QB)
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Moher v Moher: Non-disclosure leads to closure

Alexandra Goldrein, a solicitor with Irwin Mitchell, considers a recent Court of Appeal judgment concerning nondisclosure and the award of spousal maintenance to a wife pending the husband’s grant of a Jewish divorce.

In Moher v Moher [2019] EWCA Civ 1482 a husband failed in his appeal against the judge's decision to award the wife
spousal maintenance until he provided her with a Get (a Jewish bill of divorce). The judge emphasised to the
uncooperative husband that by not providing a Get, he was choosing to remain married and therefore obligated to pay
maintenance to his wife pending a Jewish divorce. Additionally, given his failure to provide full and frank disclosure, the
judge determined that the court is entitled in appropriate cases, to infer that the resources are sufficient or are such that
the proposed award does represent a fair outcome.

Background
The husband appealed a financial remedy order dated 4 May 2018 made by His Honour Judge Wallwork. At the date of
the hearing, the husband was aged 53 and the wife 45. They married in 1995 and separated in 2016. They had three children
together aged between 10 and 21, all of whom remained financially dependent. During the marriage, the husband was a
businessman. The wife was a homemaker, looking after the children. She had some part-time employment during the
marriage. Since separation, she has obtained more substantive employment.
The proceedings concluded with a final order. During those proceedings, the husband proposed that the wife should
receive £960,000 whilst the wife sought a lump sum of £1.5 million. The wife's case was that "what the husband disclosed
and the values disclosed are likely to represent a significant undervalue of the true extent of the assets".
The husband was ordered to pay the wife a lump sum of £1.4 million by 25 May 2018. It was additionally provided that,
if the husband failed to pay all or any part of the lump sum by that date, interest would accrue at the usual judgment debt
rate.
The husband was ordered to pay the wife maintenance pending suit until decree absolute and thereafter periodical
payments at the rate of £22,000 per annum until the later of "the grant of a get" or "the payment in full of the lump sum
together with any interest accrued thereon".
An order was also made under section 10A of the Matrimonial Causes Act 1973 ("the 1973 Act") prohibiting the husband
from applying for decree absolute until a declaration had been filed by the parties that they had taken such steps as were
required to dissolve the marriage by means of a Get.
Finally, the husband was ordered to pay just over £52,000 towards the wife's costs.
During the financial proceedings before HHJ Wallwork, the judge stated that they were far more complex than they need
have been, largely due to the failure of the husband to provide adequate disclosure, together with his lack of compliance
with court orders. The judge accepted the wife's case that the husband had failed to disclose assets. The judge also rejected
the husband's case that he was "unable to generate the same income as hitherto".
The judge found that, despite his denials, the husband was "both involved and intends to become more active in" another
business to which he had transferred "stock and money". He also found that, even if the husband was currently earning
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only what he alleged, "he will undoubtedly be able to significantly increase his earnings should he choose to do so and
generate higher income in the future". The judge stated that the wife had not set the bar "too high" in seeking a settlement
of £1.5 million. He was satisfied that there were resources available to meet that payment.

The appeal
In summary, the husband's grounds of appeal were as follows:
(a) The judge failed to quantify the extent of the husband's financial resources and as a result failed to
undertake a necessary element of every financial remedy judgment;
(b) The judge's calculation of the award of £1.4 million was not properly reasoned and, in any event, was
flawed, in that it was more than was properly justified by the wife's needs;
(c) The judge was wrong to award interest on the lump sum and periodical payments;
(d) The judge was wrong to order that periodical payments for the wife should continue until the grant of a
Get by the husband; and
(e) The costs order was wrong.

Addressing each point in turn on appeal:
a. Counsel for the husband, Brent Molyneux QC, submitted that where one party has not given proper
disclosure, a judge must quantify the scale of the undisclosed financial resources by either giving a figure or
a bracket. Otherwise, he submitted, the judgment will not provide a sufficiently reasoned explanation for
the ultimate award. Sally Harrison QC, for the wife, argued that the judge had made findings as to
non-disclosure by the husband and the judge was entitled to conclude that there were sufficient resources
both to meet the wife's needs at the level of the proposed award and to meet the husband's needs.
b. Mr Molyneux QC challenged the award to the wife of £1.4 million submitting that there was no reasonable
explanation as to how the judge had calculated the amount. Counsel specifically challenged what he
characterised as the judge's determination that capitalisation of the wife's income needs would require just
over £1 million. This was substantially in excess of the income fund sought by the wife in her closing
submissions of £570,000. Ms Harrison QC submitted that the judge did not award the wife more than her
needs and that the elements comprised in the award of £1.4 million could easily be detailed. The judge
determined that the wife's housing need was £700,000 to £750,000. He also took into account debts of just
under £59,000 and an unquantified sum in respect of school fees. The remaining monies would be the wife's
income fund moving forwards.
c. In respect of interest and periodical payments, Mr Molyneux QC's first submission was that the order
appeared to make the lump sum payable on 25 May 2018. This is because, even though the order states that
it is "with effect from Decree Absolute", the lump sum provision does not expressly state that payment is
due on 25 May 2018 or the date of decree absolute, whichever is the later. Ms Harrison QC accepted that
interest was not intended to accrue on the lump sum until it was payable, namely from the date of decree
absolute. She also accepted that it is implicit that the date for payment of the lump sum was 25 May 2018
(the date in the order) or the date of decree absolute whichever is the later.
d. Mr Molyneux QC submitted that it was not a proper use of the power to order periodical payments to
make them payable until the grant of a Get. Upon payment of the lump sum, the wife's income needs will
have been met and the continuation of periodical payments after this would mean that she would be
"recovering twice". It wrongly imposes a "financial sanction" on the husband if he does not grant the wife a
Get. The court's powers "to compel a party" to grant a Get are limited to those set out in section 10A of the
1973 Act. Ms Harrison QC considered whether the court has power to order continuing periodical payments
to the wife until the grant of the Jewish Get. She submitted that the court does have the power given the
compelling need for the wife to be free from the husband and the marriage.
e. Mr Molyneux QC did not seem to wish to continue with the husband's appeal in relation to the costs
order. Ms Harrison QC submitted that the judge was entitled to order the husband to pay £52,000 towards
the wife's costs.
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Determination
1. Lord Justice Moylan, with whom Lady Justices King and Rose concurred, explained the circumstances in which one
party might fail to comply with their disclosure obligations. A party may wholly fail to engage with proceedings. Another
situation is when there is a dispute as to the ownership of a specific asset or as to whether a party has disposed of or still
retains a specific asset. The issue is the manner in which a court undertakes this exercise when a party has failed to comply
with their preceding obligation to give full and frank disclosure. The judge determined that, when faced with uncertainty
consequent on one party's non-disclosure. the court is entitled in appropriate cases, to infer that the resources are sufficient
or are such that the proposed award does represent a fair outcome. Moylan LJ found that HHJ Wallwork was entitled to
conclude that there were sufficient resources both to meet the wife's needs at the level of the proposed award and to meet
the husband's needs.
2. The Court of Appeal stated that a financial remedy order under the 1973 Act cannot be made until on or after the grant
of a decree. The Court did not accept the submission that a lump sum cannot "carry interest" prior to the date for its
payment and found that the award received by the wife was based on a sound assessment of her needs and was an award
which was not outside the bracket of permissible awards.
3. The Court of Appeal stated that the court must be aware of the potential for double counting when considering whether
to award periodical payments when the applicant's future income needs have been capitalised by a lump sum award.
However, when considering the relationship between the two, the judge "can use his broad brush".

The Court stated that difficulties created for a wife when she is not granted a Get have long been recognised. Under section
10A of the 1973 Act, a husband is not being compelled or required to obtain a Get; the court is simply providing that unless
and until he grants a Get he cannot obtain a civil divorce. In the same way in this case, the husband is not being compelled
to grant a Get. How he responds to the order is a matter for him. In the same way as provided by section 10A, the structure
of the order in the present case does not compel the husband to act in a certain way. The court order provides only that
until he grants a Get he has to pay periodical payments to the wife. Accordingly, as a matter of principle, the judge did not
consider that the structure of the order in this case conflicts with section 10A or otherwise can be assumed to prevent the
husband from granting a Get. The Court accepted that the periodical payments awarded were to provide the wife with
funds to meet her additional income needs pending receipt of the lump sum. There is, therefore, no double counting.
4. The Court decided that there was a compelling need for a "clean break" between the parties so that they would be able
to make, what Moylan LJ termed, "new lives". This was significantly based on the manner in which the husband had
behaved, including that he had been convicted for assault and harassment of the wife. The Court of Appeal considered
that HHJ Wallwork is likely to have had regard to the likely impact on the wife if there was not a religious divorce and
that he was entitled to give effect to his determination by making a financial award. As to the submission as to the effect
of the order on the husband's ability to obtain a Get, the Court had no evidence on this issue. It was not, therefore, a point
which was open to the husband in this appeal.
5. In respect of the costs order, this was made in accordance with the original order.

Comment
Failure to provide a Get
A Get is the Hebrew word for a divorce document. Since a Jewish marriage is entered into by a legal contract between a
man and woman, it can only be terminated by a legal document ending that original contract. In Jewish practice, only a
rabbinical court can dissolve a marriage between a married couple. Should a woman wish to remarry under Jewish law,
it is obligatory that she first receives a Get. Furthermore, a man cannot be forced to give a Get – it must be given of free
will. Some ex-husbands attempt to extort money or make other demands from their ex-wife's family in exchange for a Get.
It can be considered as a further form of domestic abuse and control for a husband to refuse a wife a Get.
In order to provide Jewish wives with a degree of leverage, s10A was inserted into the 1973 Act by the Divorce (Religious
Marriages) Act 2002. The court can order that a decree nisi should not be made absolute until the parties have made a
declaration that they have taken such steps as are required to dissolve the marriage in accordance with those usages.
The stay of a decree absolute will continue until the court is satisfied by a declaration of both parties that the marriage is
also dissolved in accordance with Jewish usages. Once a valid religious divorce has been granted an English court will
pronounce a decree absolute and the parties will be divorced according to both religious law and English law.
This decision to allow periodical payments to continue until a decree absolute is granted (which will not be granted until
a Get is given) provides wives with further protection against recalcitrant men.
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Financial non-disclosure
As regards the husband's non-disclosure in relation to the finances, this case is a further reminder that those who engage
in litigation misconduct, who fail to provide full and frank disclosure during financial proceedings, may ultimately suffer
the consequences. The court has a broad discretion to achieve fairness and will make findings against those who seek to
frustrate that fairness.
To quote a family law partner, Sarah Balfour, at Irwin Mitchell Private Wealth who acted for Mrs Hart in the case of Hart
v Hart [2017] EWCA Civ 1306:
"It is right that the court has once again sent out a clear message that, once made, orders must be complied
with."
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CASES
Timokhina v Timokhin [2019] EWCA Civ 1284
Brief facts
Both parents are Russian. They relocated to London in 2004 with their two children, MA (15) and MR (rising 8). Following
the breakdown of marriage bitter proceedings ensued in relation to the arrangements for the children. The father applied
for permission to remove the children permanently to Russia to live with him. During the course of the proceedings the
mother travelled to Russia where she was arrested after attempting to bribe a police officer to instigate criminal charges
against the father in order to further her own claim on the children. The mother was remanded in custody by the Russian
Criminal Court which transferred her to a prison outside St Petersburg. The final hearing of the father's application was
adjourned from 16 May to 27 June. At the adjourned hearing the mother was not permitted by the Russian authorities to
appear before the court by video link and her application to adjourn was refused on the basis of the 'pressing welfare needs
of the children.'
DJ Gibson granted the father's application and set a date of 28 July 2018 for any appeal. On 25 July 2018 the mother sought
permission to appeal and a stay of the order. The application for a stay was refused on 26 July 2018 and the application for
permission to appeal listed on 2 October 2018, with any application for security for costs to be made by 9 August 2018
(none was made). The 26 July 2019 order was silent as to the costs.
On 5 September 2018, after pleading guilty to the charges in Russia, the mother was sentenced to four years imprisonment.
The mother indicated an intention to appeal against sentence. The following then occurred:
(A) On 6 September 2019 the father wrote to the mother inviting her to withdraw her appeal and asking for
confirmation that this was done by 11 September 2019. This letter put the mother on notice as to costs;
(B) A chasing letter was sent on 11 September 2018, no reply to the prior letter having been received;
(C) On 17 September the mother wrote to the father seeking an adjournment of the permission to appeal
application until after the appeal against sentence in Russia;
(D) On 18 September 2018 the father's solicitors refused the request and said that they would be seeking the
costs in full, on an indemnity basis, at the hearing on 2 October 'to include the costs of her application for an
appeal and stay and his costs in the substantive children act proceedings';
(E) Later the same day, the mother agreed to withdraw her appeal on the basis of no order as to costs;
(F) On 19 September 2019 the father's solicitors wrote noting their disagreement with the 'no order as to
costs' aspect of the mother's position. In a telephone conversation that followed the father's solicitor
informed the mother's solicitor that their counsels' briefs would be 'deemed to have been delivered' at 9am
the following morning; and
(G) The mother's solicitors then wrote to the father's solicitors stating that the appeal would be withdrawn
and that there should be no order as to costs. It was asserted that 'it is simply absurd for further costs to be
incurred by you instructing counsel to argue in respect of this issue.' The letter also flagged up that it may
not be possible for instructions to be taken from the mother by 9am the following day. It was agreed that
this letter was with father's solicitors before the deadline for delivery of briefs.
The Court of Appeal found that by the close of play on 19 September 2018 it was clear that the mother had said, in terms,
that her appeal would be withdrawn and that such withdrawal was no longer subject to the father agreeing not to seek an
order for costs. Notwithstanding this, on 24 September 2019, father's solicitors wrote saying that counsels' fees were now
'deemed' and that they would be seeking indemnity costs at the forthcoming hearing.
On 27 September 2018 the mother made a further concession, by agreeing to pay the father's costs on the standard basis to
be assessed if not agreed. This was rejected. A further letter was sent contending that indemnity costs were inappropriate;
that the costs schedule was excessive and disproportionate; and, noting an objection to costs sought for the hearing on 26
July where no order as to costs had been made.
On 2 October 2018 mother was represented by junior counsel, with a brief fee of £1,500 for the hearing, and the father by
leading and junior counsel, with respective brief fees of £20,000 and £10,000. After hearing submissions on the 'only issue'
(indemnity costs vs standard costs), and whether an order for costs should be made in respect of the hearing on 26 July
2018, HHJ Meston QC decided that (a) the issue of costs in respect of the hearing on 26 July 2018 remained at large; and,
(b) the indemnity basis was the proper basis of assessment on the facts of this case (paras 25 & 26). A summary assessment
of costs was then conducted.
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Appeal
The mother appealed on four grounds, as set out at paragraph 34. Thus:
(1) The judge was wrong to award the costs of the hearing on 26 July 2018 when the order was silent as to
costs and the general rule is that no party is entitled to costs;
(2) That the judge was wrong in assessing costs on an indemnity basis;
(3) The judge was in error in conducting a summary assessment of costs without the necessary information
in order to conduct such an assessment; and
(4) The judge was wrong in awarding the father the entirety of his costs and in doing so failed appropriately
to weigh whether the costs were proportionate or reasonable.

Decision
Lady Justice King outlines the relevant rules and authorities within her judgment, including:
(A) FPR Part 28;
(B) So far as relevant, CPR Part 44.2(2);
(C) CPR 44.10;
(D) CPR 44.2(3), which provides that the general rule that costs will follow the event does not apply to an
appeal to the Court of Appeal in family proceedings;
(E) Re S (A Child) (Costs: Care Proceedings) [2015] UKCS 20, which provides that only rarely will costs orders
be made in children proceedings; and
(F) Re T (Care Proceedings: Costs) [2012] UKSC 36.
The Court of Appeal dismissed ground (1), finding that the position is clear, namely:
(a) What CPR 44.10 is exactly what it says it is - a general rule.
(b) When the statutory instruments are traced through, it becomes apparent that following the amendment
to the rule by statutory instrument on 25 March 2002 the rule ceased to be an absolute rule. Had the intention
been to restore that position, the word "general" would have been removed when the exceptions were added
in 2008.
(c) The principle that costs follow the event does not apply in family proceedings.
(d) The exclusion of CPR 44.10(2) therefore fits logically into the wholly discretionary approach to costs in
family proceedings and reinforces the view that, in referring to a "general rule" in CPR 44(1)(i), the intention
of the draftsman was to leave the court with a residual discretion.
(e) The judge had the jurisdiction to make an order for costs in respect of the 26 July hearing, and further
that, contrary to the judge's view, jurisdiction was not dependent on the slip rule (or the so-called Tibbles
jurisdiction).
Ground (2), which related to the basis of assessment, was dismissed. Three Rivers District Counsel v Bank of England
[2006] 5 Costs Ltd 714 sets out the principles that should guide the court's determination as to whether to aware costs on
an indemnity basis, and the conclusion that costs should be on the indemnity basis was plainly within the ambit of the
judge's discretion.
Ground (3), the complaint that summary assessment should not have been conducted, was also dismissed on the basis that
the judge was entitled in the exercise of his discretion to conduct such assessment. Lady Justice King referred to CPR
44.9(2)(b) and Lemmens v Brouwers [2018] EWCA 2963.
Ground (4), relating to principle and quantum of costs, was allowed in relation to quantum. The mother argued that the
judge was wrong, notwithstanding his wide discretion, to make an order for costs in relation to the two brief hearings in
a total sum of £109,394. The principle exception taken by the mother was counsels' fees.
Whilst noting that she had 'significant reservations' as to the level of fees for the 26 July 2018 hearing, Lady Justice King
did not 'tinker' with that part of the order by seeking to reduce the total amount of the fees charged by counsel. However,
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finding that the 19 September 2018 letter was unequivocal in its terms, and having in mind that the costs do not need to be
proportionate, but that the test is whether they are 'unreasonable', Lady Justice King found that counsels' fees for the 2
October hearing were, 'on any basis,' unreasonable in amount pursuant to CPR 44.4(1)(b)(ii). Leading counsel's attendance
at the low-level hearing, where there was no longer any threat to the welfare of the children, and marked at £25,000, was
unreasonable, 'even absent a requirement for proportionality and notwithstanding the presumption in favour of the
receiving party where indemnity costs are ordered (CPR 44.3(3)).
The global figure was reduced by £31,250 (ie: leading counsel's brief fee, and half of junior counsel's brief fee), thus
substituting quantum of £109,394 for £78,144.
Case summary by Emily Ward, Barrister & Deputy Head of Family Law, Broadway House Chambers

Z and Y (Leave to Withdraw Application for a Parental Order) [2019] EWFC
43
Background
The applicants, Mr Z and Mrs Y, made an application in April 2019 for parental orders in respect of their two children, who
were born following a surrogacy arrangement entered into in Country A. The applicants and the children are all British
Citizens. The children obtained their British citizenship through Mr Z, as the surrogate was unmarried at the time of their
birth.
In January 2019, following several earlier directions hearings, the applicants filed a statement setting out the evidence they
relied upon to satisfy the criteria for a parental order under s.54 HFEA 2008. At a hearing in March 2019 the court directed
the applicants to file further evidence concerning two of the s.54 criteria; the consent of the surrogate; and the payments
made by the applicants (if they were expenses reasonably incurred).
In March 2019 the applicants sent an email to the court and the parental reporter. They felt that the court should have made
the parental order on the basis of the evidence already provided and as such they did not wish to continue with their
application. The parental reporter sought to re-engage the applicants but he was not able to do so.
At the next hearing the court joined the children as parties and appointed the parental reporter as the Children's Guardian.
A further report was ordered from the Children's Guardian and a hearing listed on 18 June 2019.
On 1 June the applicants emailed the court and the Children's Guardian. They maintained their earlier decision and sought
to withdraw their application for parental orders. In light of this the further report of the Children's Guardian
recommended that without the information the court required under s.54 HFEA the court should not make the parental
orders sought.

Judgment
Theis J considered that there were four options available to the court in this unusual situation:
1. To adjourn the application to a fixed date and encourage the applicants to participate;
2. To adjourn the application generally with liberty to restore;
3. To make the parental order; or
4. To give leave for the applicants to withdraw their application
Theis J reiterated that when considering the application for parental orders the court must consider whether the criteria
under s.54 HFEA are satisfied and have regard to the lifelong welfare needs of the child. In this matter the court was in a
difficult position because outstanding information was required to find that the s.54 criteria were met, but there were
powerful considerations that pointed towards a parental order being made to provide the children with lifelong security
of legal status with the applicants.
Theis J considered all of the four options and concluded that the court should give permission for the application for the
parental order to be withdrawn for the following reasons:
1. There was no evidence the applicants would change their mind about engaging with the proceedings;
2. There remained evidential gaps in fulfilment of the s.54 criteria and therefore a parental order could not
be granted unless the applicants were to re-engage; and
3. If permission for the application to be withdrawn were granted, the applicants could make a further
application at a later date. Even without a parental order the applicants remained the children's legal
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parents by virtue of the child arrangements order, and with an order under s.4 Children Act 1989, both
applicants would also have parental responsibility, which would secure the children's welfare.
Theis J concluded by reiterating that the applicants need to be aware of the limitations on their legal relationship with the
children as a result of their decision not to proceed with their application for a parental order.
Summary by Imogen Lloyd-Thomas, barrister, 1 King's Bench Walk

Joy v Joy [2019] EWHC 2152 (Fam)
Background
This was a decision of Mr Justice Cohen after rehearing a case which had first been heard by Sir Peter Singer in December
2017 but who had sadly passed away before giving judgment.
The parties' wealth came from the husband's business activities which commenced at least during the period of the parties'
cohabitation. The bulk of it originated from operations conducted through an offshore company, the shares in which had
always been registered to trustees and never in the husband's name. H also set up a successful airline leasing business.
There were proceedings in 2015 in which the wife sought a lump of £27m and tried to prove that the trust was a resource
available to the husband. The husband's case was that he had no assets available to him and that he had been permanently
excluded from the trust since 2013. The Judge took the view that the husband's exclusion from the trust was a deliberate
device to try and defeat the wife's claim. But, he also found he was not in a position to make orders directly against the
trust and the trustees would not be encouraged to make funds available to the husband so, he adjourned the wife's capital
claims and ordered that the husband make periodical payments in the sum of £120,000 per annum. The Judge concluded
that this was a case where fairness and justice must prevail over the normal desirability of finality in litigation. The
husband was also ordered to pay £334,263 towards the wife's costs.
The husband applied for the periodical payments order to be varied downwards only 3 months after it was made. Those
proceedings came before the court in July 2017. He claimed he was living hand to mouth. The Judge again was not
impressed by the husband's evidence and his previous findings were unchallenged. Again, he concluded that there would
be a "second day of reckoning sometime, somewhere, somehow whereby the husband's allegedly disastrously deflated
fortunes will be repaired and he will, in particular, be relieved of what I found to be the artificially contrived obligation to
pay $7 million or thereabouts to NHT". The variation application was dismissed.
The question of the wife's capital claims came before the court again in December 2017 (and then were reheard in 2019).
At this point, H was substantially in arrears in respect of the periodical payments order and had not paid the costs order.
There were disputes about what else he had or had not paid. The wife's financial position was dire.
Since 2013, the husband had received gifts and loans of €845,000. One of his most generous supporters was a close friend,
who was also the protector of the trust. H provided evidence that the loans were repayable over the next few years and in
his statement said that it was an obligation that he took seriously. W said that he must expect to receiving funds over the
next few years otherwise how could he pay? She sought for her capital claims to be further adjourned until July 2022.
H argued:
1. There is no evidence whatsoever that the trust will provide him with any monies. Indeed, he says all the
evidence is to the opposite effect.
2. A continued adjournment offends the clean break principle and the overriding objective.
3. An adjournment is against the body of authority on the adjournment of claims.
4. It is contrary to the European Convention on Human Rights.
The Judge considered the factual background of the case:
1. The judge found that the husband settled a trust with a very large sum of money.
2. He and his children were the sole beneficiaries of the trust until he was irrevocably excluded in November
2013 after the marriage had broken down, and although the children are not currently beneficiaries they
could be restored as beneficiaries as they are not excluded. There are no other beneficiaries at the moment.
3. The judge found the husband's evidence to be blatantly dishonest and designed to obscure the past,
present and future.

43

Family Law Week September Issue
4. The judge was confident that in some manner, and at some time which he could only surmise, the
husband would benefit again from the trust.
5. The wife has nothing and is destitute, or near to it.
6. The husband on the other hand, through the assistance of his friends, continues to enjoy a comfortable life.
The Judge recognised the clean break principle but said given that as the husband was not challenging the order to pay
periodical payments, that goal was unachievable. He acknowledged the husband's human rights, but remembered that the
wife has rights too including to have her claims properly determined.
Only two cases on the question of adjournment involved serious misconduct (excluding this case), namely MT v MT
(Financial Provision: Lump Sum) [1992] 1 FLR 362 and the recently decided Quan v Bray and Ors [2019] 1 FLR 1114.
In MT, a decision of Bracewell J reported at [1992] 1 FLR 362, the judge at page 368 said this:
"I have considered all these authorities with care, and I am satisfied that I do have a discretionary power to
grant an adjournment of the wife's application for a lump sum, and I further find that it is appropriate for
me to exercise that power in favour of the wife. I am satisfied that justice between the parties demands such
an adjournment in the unusual circumstances of this case. My reasons for exercising discretion in favour of
the wife are as follows:
5) The attitude of the husband towards providing for his wife gives me serious concern as to her
financial future if she is not permitted to apply for a lump sum at a later date. The husband's even
gone so far as to invite the Swiss bank to call in the loan, which would have had the effect of
rendering the wife and son homeless. He has written of forcing the wife, by financial pressure, to
return to Germany against her wishes. Reliance on periodical payments places her in a precarious
position. They can only be capitalised on the application of the payer, which the husband, on my
judgment, would never do, since he objects to the wife having any capital in any circumstances. To
restrict her to periodical payments only would put her at the mercy of the husband, who I would find
would seek actively to minimise his responsibilities."
And so, her capital claims were adjourned until the death of the 83-year-old father of the husband, whenever that occurred.
In Quan v Bray, Mostyn, J after referring to this case, said at para.52:
"I have reached the same conclusion in this case. It is equally exceptional, and it is foreseeable that at some
stage in the future the husband will have accumulated sufficient sums to make a proper clean-break capital
settlement on the wife."
Mostyn J's adjournment in that case was without any limitation of time.
The husband said it was all self-defeating to keep the wife's claims open; he had received nothing, nearly four years on,
from the trust, why should that change? The wife in reply relied on paragraph 70 of Sir Peter Singer's judgment from 2017
in which he set out the obvious good sense of the husband finding the means of settling the wife's claims to their mutual
benefit:
"70. At some stage, and one hopes it may be sooner rather than later, it must make commercial and
pragmatic sense for W to offer to accept a much more modest sum than she tilted at in the main hearing, and
for H and for TB to find a means to make that available and thereafter to be free to dismantle the
cumbersome and no doubt the distracting protective façade which has been erected."
The judge also referred to paragraph 71 of that judgment:
"71. The trustees have asserted that the welfare of the children (currently, so far as one knows, the only
potential beneficiaries of this multi-million pound trust) is their prime concern, and so it would be entirely
normal and natural for the trustees to permit the children's parents to receive some allowance or
contribution to assist with their subsistence (including their accommodation costs and overheads): and that
notwithstanding that H is no longer a permissible recipient of such bounty from NHT in his own right.
Indeed it might be difficult for them to justify withholding such benefits from the children if they credit H's
presentation of his apparently irremediable plight. A matter, again, for the trustees."
The judge held that dismissing the wife's claim against this background was a matter of last resort and that he was not so
pessimistic about the future ability or likelihood of the husband receiving funds that he was prepared to take that step.
Therefore, he adjourned the wife's capital claims but said that they would be dismissed unless an application to restore
them is made by 31 July 2022.
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The judge was also concerned about the legal costs incurred, which were between £1m-£2m. He considered that further
argument should be avoided if possible and so ordered the husband to provide information to the wife annually that
would enable her to form a view as to whether or not to restore her claims.
Summary by Sophie Smith-Holland, Barrister, St John's Chambers

M (Children) [2019] EWCA Civ 1364
Background
The parents, both holders of British nationality, left the UK and travelled to Syria in or around 2014. Their two children
were born there following their marriage. In November 2018 they came to the attention of the UK authorities whilst held
in immigration detention in Turkey. A temporary exclusion order (TEO) under the Counter-Terrorism and Security Act
2015 was imposed by the Home Secretary on the father, which remains in force. A TEO may only be imposed if, inter alia,
the Secretary of State both reasonably suspects that the individual is or has been involved in terrorism-related activity
outside the UK and considers the order necessary, for purposes connected with protecting members of the public in the
UK from a risk of terrorism.
On the family's arrival in the UK in January 2019 the parents were arrested under s41 of the Terrorism Act 2000 and the
children taken into police protection. The parents were subsequently bailed following "no comment" interviews. Care
proceedings were immediately initiated and interim care orders made, the court finding the interim threshold criteria met
on the basis that the children had been exposed, or were at risk of exposure, to violent conflict in Syria.
On 1st February the police issued an application for disclosure of material, eventually refining the disclosure sought to the
statements filed by the parents and their lawyers' position statements. At that point the parents had not been charged with
any offence and indeed no material had been disclosed by the police which established any case against the parents.

At first instance
Mr Justice Keehan heard submissions and gave a full ex tempore judgment on 8th April, applying the checklist of ten
factors set out in Re C (supra) and allowing the police application.

The appeal
The parents appealed the decision, their central grounds being:
• The police were unable to establish a prima facie case that a crime had been committed and that disclosure
was therefore necessary;
• Keehan J had given no real, or insufficient, weight to the parents' right to silence.
The appellants put forward an alternative test to that adumbrated in Re C, drawing on a Supreme Court decision, Bank
Mellat v HM Treasury (2) [2013] 3 WLR 179, in wholly different circumstances. They argued that if this alternative test was
applied, disclosure would not have been granted.
The police, local authority and guardian all opposed the appeal, arguing that the Re C test continued to be valid. The local
authority suggested that two additional factors might helpfully be added to the test to accommodate cases of alleged
radicalisation or terrorism.

Held
The right to silence relates to the parents' position when they were questioned by police. This right does not arise in the
Family Court, and Keehan J was correct in holding that granting the application would not breach that right.
The right that does directly apply is "privilege against self-incrimination", namely the right in civil proceedings not to be
put in the position of making an admission of criminal conduct. In care proceedings s98 CA1989 disapplies that privilege,
with the proviso that evidence or answers given in such proceedings are not admissible in any criminal proceedings. An
issue may however arise about the extent to which the prosecution may rely on a chain of enquiry deriving from
inadmissible evidence and answers that have been disclosed to police.
In the present case, the parents' statements and position statements contained no material that might incriminate them in
any criminal activity; Keehan J was right to give particular weight to that factor. The appellants therefore failed to establish
their central ground of appeal based on the right to silence and privilege against self-incrimination.
Sir Andrew MacFarlane, P, delivering the judgment of the Court, commented that in a case where the material sought to
be disclosed might contain potentially incriminating evidence, that would not be a complete bar to disclosure; the
application would be evaluated, considering the Re C factors, before determining whether disclosure was necessary and
proportionate.
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The President considered there to be no evidence that the test in Re C is causing difficulties or failing to deliver a fair and
proportionate outcome when it is deployed. Accordingly the appellants' attempt to put forward a new test also failed and
the appeal was determined on the criticisms of Keehan J's attribution of weight to each of the relevant factors in the Re C
test.
There is no need to add additional factors for cases of alleged radicalisation or terrorism; in the instant case Keehan J had
attached "particularly substantial weight to the public interest in such cases being investigated" in evaluating the Re C
factors.
The Court rejected the argument that there was no evidence that the children had been harmed and that if disclosure was
justified in this case, it would be justified in all cases of alleged radicalisation or terrorism. This ignored the central fact that
the parents, at a time when FCO advice was not to travel there, spent three or four years in Syria, which establishes a
significant index of suspicion that they were engaged directly in radical or terrorist activities. Although Keehan J did not
refer to the TEO in his judgment, a court is entitled to have regard to the existence of a TEO given the conditions that must
be met to put such an order in place.
Keehan J was justified in relying on the fifth Re C factor, namely that barriers should not be erected between one branch of
the judicature and another. He was also justified in concluding that it was in the interests of the children for the police
investigation to move forward to a conclusion, one way or the other, and that refusing disclosure would cause delay in
concluding the family proceedings.
There was no basis for holding that Keehan J had fallen into error in his attribution of weight to the factors or that his
conclusion was wrong in terms of proportionality; despite the unusual circumstances, disclosure was justified and the
appeal was dismissed.

Summary by Gill Honeyman, barrister, Coram Chambers.

Power v Vidal [2019] EWHC 2101 (Fam)
The Petitioner had issued a petition for divorce in 1994 in Willesden County Court. Decree Nisi was pronounced on 12
November 1996 and Decree Absolute was granted on 29 January 1997. In 2018, the Petitioner took steps to remarry and
thus required his Decree Absolute. A formal application was therefore made and issued at Willesden County Court,
seeking that a copy of the Decree Absolute be provided to the Petitioner.
The Decree Absolute could not be found by the court, nor could the court confirm the date upon which it had been granted.
It also transpired that the original case file had been destroyed by the court in 2013, despite the agreed HMCTS record and
retention policy directing that key documents within divorce proceedings should be retained for a total of 100 years. There
was no trace of the file in storage, no information with the Office of National Statistics, nor a record of the Decree Absolute
on the central index pursuant to the Family Procedure Rules.
The Respondent was eventually contacted in Australia, and was able to provide her certified copy of the Decree Absolute,
however no original document was found.
The Judge therefore considered it necessary for the High Court to make a declaration in order to put the parties in a
position as close as possible to that which they would have been in, if the file had not been destroyed and the original
Decree Absolute been lost.
The Court observed that the existence of the High court's 'inherent declaratory jurisdiction' had been confirmed in the case
of Egeneonu v Egeneonu [2017] 2FLR 1181, and that the power to grant declarations was a statutory power arising from
Section 19 of the Senior Courts Act 1981.
Mr Justice Mostyn therefore declared that:
i. The Respondent's copy of the Decree Absolute was an authentic an accurate copy of the original document
ii. The marriage was indeed dissolved on 29 January 1997.
The Judge concluded by ordering that the declaration to be recorded and filed in accordance with the rules.
Summary by Mavis Amonoo-Acquah, barrister, Harcourt Chambers
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R v P (No. 2) [2019] EWHC 2175 (Fam)
This was the second set of proceedings between the parents of X, born in 2011 and aged 7 at the time of the most recent
court hearing, who had moved to England in 2015. The initial proceedings related to the father's application for X to return
to her native Lithuania, where both parents are also from. They had separated in 2012 and there were court proceedings
in Lithuania which examined the father's behaviour towards the mother. As a result of those proceedings contact between
X and her father had been established, albeit that contact was supervised by a psychologist, but there were also breaches
of court orders relating to contact and protective injunctive orders. Ultimately the mother left Lithuania with X in October
2015 and the father applied for a return order the following year, shortly after the mother had issued proceedings here.
The father's application (heard in early 2017) was unsuccessful. The court was not satisfied that the father would comply
with undertakings offered or with any orders in Lithuania.
The applications before the court in the current litigation were the mother's application to change X's surname to her new
husband's surname and the father's application (under article 21 of the Hague Convention) for contact with X.
There was a measure of agreement about contact, and arrangements were to be put in place for letters, gifts and cards to
be received by X from her father and his wider family, for photographs to be exchanged and for the mother to inform the
father of important events in X's life. The outstanding issues were the change of name and whether the father should be
told of the name of X's school and the GP surgery where she was registered. Ultimately the mother suggested a
compromise whereby the father's surname was retained as a middle name.
Theis J concluded that the father should not be aware of the address of X's school or GP. There was a history of orders
being breached, the father continued to deny findings made again him, and a risk remained that the father could use this
information to try and find X. Whilst he had very belatedly indicated a willingness to undertake work relating to domestic
violence, this had yet to commence and so it could not be a protective factor at this stage.
The mother's application to change X's surname was refused. It was a concern to the court that there was nothing relating
to the father in the mother's home. There was no evidence in support of the mother's claim that it would be safer for X to
travel to Lithuania if her surname was changed. There remained the possibility that the relationship between X and her
father could be restored. Finally, X's own knowledge about her father and his family was limited at this stage and it would
be premature to change her surname at this stage. Theis J left open the possibility of a future application to change X's
surname being considered "when and if [X] has more knowledge of the father and the paternal family".
Summary by Julia Belyavin, barrister, St John's Chambers, Bristol.

ZH v HS & Ors (Application to Revoke Adoption Order) [2019] EWHC 2190
(Fam)
This was an application by a child's birth mother (ZH) to revoke an adoption order made in 2016 in relation to T, now aged
4.
ZH became separated from T when trying to secure entry to this country from Somalia via Holland, and she arrived 2 years
after T. T had been delivered to her paternal aunt and uncle (HS and MO) who lived in the UK. HS and MO represented
themselves in adoption proceedings, brought because they were being asked for court papers about the arrangement for
T to live with them, and an adoption order was made.
All parties agreed the court should take the highly unusual and exceptional step of exercising the court's inherent
jurisdiction and revoking the adoption order, and that T should be placed in ZH's care.
Theis J emphasised the need for courts to carefully scrutinise applications for adoption, with robust systems to ensure the
gateway requirements are met. This requirement for scrutiny is heightened in non-agency adoptions particularly when
made by parties without the benefit of legal advice or representation. The Family Procedure Rules Committee may wish
to give consideration to amendments to the adoption application form.
Theis J also highlighted the obligation on LAs to prepare the Annex A report on the suitability of the adopters to adopt, an
obligation which is more onerous in non-agency adoption applications and should always involve some legal advice. The
report needs to be prepared within a robust framework in the LA that will provide effective scrutiny of the report, both
legal and social work.
The LA in this case accepted the wholesale failure by them to undertake the necessary enquiries as were required of them
by PD14C. Their revised procedure regarding non-agency placements was set out in full in a postscript to the judgment as
it may benefit other LAs.
No-one suggested that HS and MO acted other than in good faith. They did not receive any advice from a family specialist
and appeared unaware of other orders that could be made. There was no evidence any professional discussed or raised
the option of other orders with them and they were not seen with the assistance of interpreters.
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In this case adoption was a disproportionate order for what was required, and was made following a flawed process,
replete with errors and omissions. Theis J set out the numerous flaws in the process in detail, which included:
• T had not lived with HS and MO for at least three years and the court had not granted them leave to make
the adoption application.
• No notice of intention to adopt had been given to the LA not more than two years and not less than 3
months prior to the adoption application.
• No prescribed consent to adoption had been provided by the birth father. It was a matter of very great
concern that F saying he wanted T to continue in the care of his sister was translated in the Annex A report
to him fully supporting an adoption order.
• ZH either needed to consent to the adoption or have her consent dispensed with and no consideration was
given to her position other than a recital recording that ZH was said to be missing.
• Both parents, the LA and T should have been respondents to the adoption application but none of them
were identified as parties.
• Neither parent was served with notice of the adoption application.
• The court failed to give any directions in relation to tracing either parent.
• The court did not join T and appoint a Guardian.
• No notice was given that the adoptive parents were inviting the court to dispense with one or both parents'
consent and no statement of facts was directed.
• There was no record to suggest either parent or the LA was given notice of the final hearing, and there was
nothing in the previous order that indicated the hearing was going to be a final hearing. At that date the LA
had not gone through the Annex A report with HS and MO.
• The Annex A report was defective in numerous ways, including there being no current medical summary
in respect of T, the medical assessments of HS and MO were outstanding, the DBS checks for HS and MO
were outstanding, and the requirements to consider the relative merits of adoption and other orders was
ignored.
Theis J considered the adoption order must be revoked. Many of the errors went to the very root of the adoption process,
in particular notice to the birth family and consent. The errors tainted the entire process and Theis J was satisfied the
adoption order was not lawfully or properly made.

Summary by Victoria Flowers, barrister, Harcourt Chambers

Medway Council v Root [2019] EWHC 669 (Fam) and Root v Medway
Council [2019] EWHC 1640 (Fam)
Background
Ms Root (R) had campaigned about the LA's actions in respect of two of her children who were made subject to care orders
in 2011. There is a lengthy history of litigation, including applications for discharge of the care orders, the making of
injunctions, and orders made under s.34(4) and s.91(14) CA 1989.
R placed information on the internet from 2014-15, causing distress to the children, who expressed a wish for R to cease
putting information about them on the internet, and unsettling their placements. The LA's first committal application was
issued in June 2016. It was heard by HHJ Polden in July 2017, together with the second application of March 2017. In
August 2017, R was sentenced to 6 months' imprisonment suspended for 12 months on the condition that R complied with
the injunction made in 2011. R's appeal of HHJ Polden's findings was dismissed. The issue of reporting restrictions in
respect of the committal hearing was transferred to a High Court Judge. In February 2018, the LA issued a further
committal application.
Theis J heard the LA's applications to continue the injunction, for an RRO and non-molestation orders in February-March
2018. In May 2018, Theis J heard the further committal application. R was sentenced to 6 months' imprisonment
suspended for 12 months on the condition that she complied with the injunction made that day.
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The instant committal application was issued by the LA in November 2018, alleging 14 breaches. It was heard by Theis J
in February 2019.

Discussion
The legal framework is set out. There were two issues in dispute: (i) whether posting a hyperlink to a judgment constitutes
'publishing' that judgment; and (ii) whether speaking words in the audio of a video recording can constitute 'displaying'
that material.
There is no binding authority on the issue of the hyperlink in the context of contempt in this jurisdiction. Theis J
considered decisions of the Canadian Supreme Court and Australian Supreme Court, both in the context of defamation.
Theis J preferred the approach taken by the Canadian court that making reference to the existence of something by
hyperlink, without more, is not publication of that content. A hyperlink is a reference to the existence and/or location of
the content, rather than publication of that content. To get to the content, a further step needs to be taken. It is arguable
that without clicking on the link there is no publication of it.
Theis J accepted "it could be said that the publication of the judgment citation together with the hyperlink is sufficient but,
in my judgment, that does not equate with publishing the full judgment in connection with any identifying information
relating to the children. It comes very close, but in the circumstances where this court is dealing with in proceedings
involving contempt the position needs to be unambiguous". In the future when considering such orders it may be sensible
for the court to actively consider whether there should be an express prohibition of publication of hyperlinks.
The question of whether something can be 'displayed' when it is read out is fact dependent.

Decision
Theis J considered each allegation in turn. A number of the breaches were found not proved. In particular, in respect of
the publication of the hyperlink: as there were competing arguments in an undecided area of law, R should be given the
benefit of that uncertainty. Ultimately, Theis J found thirteen breaches proved. This included the posting of videos of R
reading material from the proceedings, posting documents from the proceedings or that gave information about the
proceedings, and messages setting out her alleged injustices. Many of these were accompanied by identifying material
about the children.
Sentencing was adjourned to 6 March 2019. R was resolute that she would not give up her campaign. She could not see
that in continuing her behaviour she was likely to alienate the children for longer and would not accept any suggestion
that it was causing them distress. The court considered R's personal position, including medical reports, but concluded
only an immediate custodial sentence was likely to secure compliance. R was sentenced to 9 months' imprisonment: the
suspended sentence was activated, plus 3 months for each of the breaches to run concurrently but to run consecutively to
the 6 month sentence.

[2019] EWHC 1640 (Fam)
On 26 March 2019, Ms Root applied to purge her contempt on two grounds: (i) the deterioration in her health; and (ii) an
unconditional apology for breaching the orders and undertaking to comply with them in the future. The matter came
before Theis J on 29 March 2019. Ms Root had removed the offending material from Facebook and Twitter, with further
pages no longer publicly accessible pending their removal. As a consequence, the local authority acknowledged that the
purpose for which they sought committal had been achieved. Ms Root gave sworn evidence, apologising for her breaches
and accepting that she should not behave that way in the future. The court accepted Ms Root was truly and genuinely
apologising and had taken steps to remove material from the public domain. The court permitted Ms Root to purge her
contempt and ordered her immediate release.
Summary by Victoria Roberts, barrister, Coram Chambers.

Re E (Children: Reopening Findings of Fact) [2019] EWCA Civ 1447
Background
HHJ Furness QC made findings that the mother had caused cigarette burns to N, then aged 10 months, which were either
inflicted deliberately or caused by seriously culpable negligence. Final care orders were made in August 2018. Police
consulted Mr Rayner, a forensic burns consultant and forensic plastic surgeon. In his report of October 2018, he opined
that an account he understood the mother to have given represented a plausible accidental explanation. Consequently,
there were no criminal charges. Upon receipt of the report, mother sought to challenge the findings. Mother's advisers
believed an appeal out of time to be the only route open to mother. Due to difficulties with legal aid, her appellant's notice
was filed in May 2019.

Discussion
Jackson LJ gives the lead judgment. He sets out in detail the procedure by which findings of fact may be challenged on
the basis of further evidence, with reference to the case law.
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There is no doubt that a party can seek to pursue an appeal accompanied by an application for permission to file further
evidence [CPR 51.21(2)]. Ladd v Marshall [1954] 1 WLR 1489 remains persuasive authority. In family proceedings, a
decision to admit further evidence on appeal will be directed by the Ladd v Marshall analysis, but with a view to all relevant
matters ultimately being considered.
Applications to the first instance court are discussed in detail [para 28-55]. There is no strict rule of issue estoppel.
However, a decision to allow past findings to be relitigated must be a reasoned one. There is a need for principled
flexibility in cases concerning children. The court will "above all" be influenced by whether there is any reason to think that
a rehearing will result in a different finding [Re W (Care Proceedings) [2010] 1 FLR 1176]. Where the challenge arises within
the course of continuing proceedings, the trial court can revisit its finding of fact if further evidence warrants it. The ability
to challenge a finding depends on the finding being one that has actual or potential legal significance.
The instant case concerned a challenge to findings where proceedings had concluded and there were no other proceedings.
Jackson LJ differs from the provisional view expressed by Macur LJ in Re G [2014] EWCA Civ 1365 that, in light of the
judgment in Re L and B (Children) [2013] UKSC 8, a challenge to findings after sealed order must be in the appellate court
arena.
Jackson LJ observes that Re L and B concerned circumstances where a judge may or may not change his or her mind, not
the situation where a court is asked to take account of further evidence. Fundamentally, the statutory landscape has
changed with the establishment of the family court in 2014. Jackson LJ considers that s.31F(6) MFPA 1984 gives the family
court (but not the High Court) the power to reconsider findings of fact made within the same set of proceedings or at any
time thereafter [para 40-45].
Though there may be circumstances where an appeal would be more appropriate, in general an application to the trial
court is likely to be a more suitable course. The trial court is likely to be in a better position to assess the true significance
of further evidence. An application is likely to be dealt with more quickly and at less expense. Part 18 FPR 2010 provides
a mechanism for such applications.
In exercising its jurisdiction to review findings of fact, the family court will give particular weight to the importance of
getting it right for the sake of the child. The approach to applications for reopening is well established and Jackson LJ
helpfully sets out the three stages [para 48-51].
The Family Division does not benefit from the provisions of s.31F. While the lacuna may be filled, it would be preferable
if the procedure was equivalent to the family court. The scope of s.31F(6) in the context of financial remedy proceedings
was considered by the Supreme Court in Gohil [2015] UKSC 61 and Sharland [2015] UKSC 60. In Gohil, the Supreme
Court recommended that a rule be made: FPR 9.9A was introduced in October 2016. The Rules Committee may wish to
consider an equivalent rule encompassing applications in children cases.

Decision
The Ladd v Marshall criterial were satisfied and the report was admitted on the appeal. The matter was to be listed for
directions before the trial judge to consider whether and, if so, how his findings of fact should be reopened. The CA
considered that the further evidence might have an important influence on the outcome, at least in relation to whether N
had been burned deliberately, but the extent of its significance was a matter for the trial judge. Appeal dismissed, without
expressing a view on its merits, as being a less appropriate means of resolving the matter.
Summary by Victoria Roberts, barrister, Coram Chambers.

Moher v Moher [2019] EWCA Civ 1482
This is an appeal by a husband to the Court of Appeal against the decision of HHJ Wallwork made at the final hearing in
a financial remedies case.
The husband had been found at first instance (and did not appeal against the finding) to have "comprehensively" failed to
provide proper disclosure of his assets. The judge had then gone on to make an award to the wife of a lump sum of £1.4
million.
The husband's primary argument was that, in failing to even attempt to quantify the scale of the husband's undisclosed
resources, the judge had erred in law. The husband relied on Mostyn J's decision in NG v SG (Appeal: Non-Disclosure) [2011]
EWHC 3270 (Fam), [2012] 1 FLR 1211, in which Mostyn J said: "If the court concludes that funds have been hidden then it
should attempt a realistic and reasonable quantification of those funds, even in the broadest terms."
At the final hearing, the husband had contended that the wife should receive a lump sum of £960,000, whilst the wife
sought a payment of £1.5 million. The judge found largely in the wife's favour and based his reasoning on an analysis of
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the wife's needs. The Court of Appeal notes that the judge's analysis in some areas, such as the wife's current income, could
have been clearer and that the judge did not set out in detail his reasoning behind arriving at the figure of £1.4 million. The
judge did make a specific finding that the husband would be able to provide for himself to a reasonable standard.
It was submitted, inter alia, on behalf of the husband that:
Ÿ The judge should, in the circumstances, have made some attempt to quantify the husband's assets with either a
figure or a bracket.
Ÿ The evidence did not justify the judge's finding that the husband could meet his own needs.
Ÿ The award of £1.4 million was not properly reasoned and that in any event it was in excess of the wife's needs.
Ÿ The judge's determination that the wife would need £1 million to meet her income needs was wrong.
The husband also argued that interest on the lump sum payment should not have been ordered and that the judge erred
in making an order that the husband must pay periodical payments to the wife until either the lump sum payment had
been made, or the husband had granted her a Get, whichever is the later. In respect of the latter point, the husband argued
that this overstepped the court's powers to compel the grant of a Get and improperly imposed a financial sanction if the
husband did not grant it. It was further argued by the husband that this financial sanction created an "element of
compulsion" which in itself meant that he would be unable to obtain or grant a valid Get. There was no specific evidence
on this point at first instance.
At paragraphs 63 to 79 of the judgment, Lord Justice Moylan sets out in detail existing case law in relation to nondisclosure and the courts' approach to it. His Lordship notes that there are different types of non-disclosure but focuses on
cases in which there is a "broad failure to comply with the disclosure obligations in respect of a party's financial resources".
Lord Justice Moylan expressly disagrees with Mostyn J that it will always be necessary to quantify the undisclosed
resources, stating that there may well be cases where this is not possible:
"How does this fit within the application of the principles of need and sharing? The answer, in my view, is
that, when faced with uncertainty consequent on one party's non-disclosure and when considering what
Lady Hale and Lord Sumption called "the inherent probabilities" the court is entitled, in appropriate cases,
to infer that the resources are sufficient or are such that the proposed award does represent a fair outcome.
This is, effectively, what Munby J did in both Al-Khatib v Masry and Ben Hashem v Al Shayif and, in my view,
it is a legitimate approach."
The Court of Appeal concluded, in relation to the question of interest accruing on the lump sum that an order should make
it clear (where relevant) that the interest accrues from the date of payment or the date of the decree absolute, whichever is
the later. However, Lord Justice Moylan specifically notes that it is possible for a lump sum to "carry interest" prior to the
date for its payment.
On the issue in relation to the Get, the Court of Appeal held that a court does have jurisdiction expressly to order periodical
payments to continue until the husband has taken the steps necessary to grant a Get, noting that there may be "specific
direct financial consequences or other factors which have sufficient indirect financial consequences to warrant the making
of such an order." Moylan LJ relies on s10A of the Divorce (Religious Marriages) Act 2002, which provides that a husband
may not be granted a civil divorce where he has not yet granted a get, and compares this measure of compulsion to that
which the husband had claimed arose as a result of the order made in this case, concluding:
"Under section 10A, a husband is not being compelled or required to obtain a Get; the court is simply
providing that unless and until he grants a Get he cannot obtain a civil divorce. In the same way in this case,
the husband is not being compelled to grant a Get. How he responds to the order is a matter for him. In the
same way as provided by section 10A, the structure of the order in the present case does not compel the
husband to act in a certain way. The court order provides only that until he grants a Get he has to pay
periodical payments to the wife. Further, as Ms Harrison said during the hearing, the husband can apply to
vary the periodical payments if he has a sound basis on which to do so."
The Court of Appeal dismissed the husband's appeal but set out some general guidance in relation to judgments in
financial remedy cases, saying at paragraph 114:
"In summary, as a matter of course:
(i) Every financial remedy judgment should clearly set out the judge's conclusions in respect of each of the
relevant section 25 factors as part of the substantive structure of the judgment and/or by way of a summary.
This is not for the purposes of demonstrating that the judge has had regard to those factors, although it will
do this, but so that the parties and anyone else reading the judgment can easily understand the judge's
conclusions as to these factors which, in every case, underpin the ultimate award;
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(ii) This includes by providing, even in a non-disclosure case, a schedule "of the parties' visible net assets",
to adopt the words from Behzadi v Behzadi, even though in such a case this will comprise only part of the
parties' resources; and
(iii) Every financial remedy judgment should clearly set out how the award has been calculated.
This is because a fair outcome in financial remedy cases is in part process driven, as in applying section 25, but also
significantly outcome driven in the sense of explaining the basis of the award either by reference to needs or sharing."
Summary by Millie Benson, barrister, 1 King's Bench Walk
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